DONATED 

By 

PANDIT SHAMBOO NATH DAR, 

( 1901 ~ 1969 ) 

ADVOCATE, 

and former* President 

SRINAGAR MUNICIPAL COUNCIL 




Srinagar. 




Ffesrtstered No. L. 664 


INDIAN CASES 

FULL REPORTS OF OASES 

DECIDED BY ALL SUPERIOR INDIAN COURTS 

AUD THE 

Privv Council 

WITH 

STATUTES 


GENERAL INDEX 


VOLUME LX 

19 ^ 1 - 



INDIA 

FOREIGN 

Statutes 


• • • 


SUBSCRIPTION: 

Each Part — Ks. 2-2 


by V.-P. P. 


08, 

AuDaeH for eterj 60 pages or s fraction thereof. 


The posting of sU ^rts, those sent by registered V. P.-P. excepted, will be sMured bv 
t-ertlf Icate of Posting'* Therefore, if any Part ia lost in transit, its dnirfieete if 
STailable, will be supplied by registered V. P.-P. for Re. 2._\ ’ 


All eommunieoHon* to 6« addrused fo— > 

S. D. CHAUDHRI, B. A., LL. B., 

VAKIL, HIQH C'Jl 'UT, 

JLiallor©, (Punjab, India). 

I^.LEQBAPHW ADDRSBB.^^*Ot\auat\rr\ 


Sols Fobeion Aoents-.— 

Messrs. SWEET & MAXWELL, Ltd. 

3, Chancery Lane* LONDON. 

To whom all Foreign eobsariptions ehoald be paid, 


K l'^"\/rr?3!TY LIR 

No ^ 

fSr' • />, /. .H *** 







— 'n^f. 

Advocate h-.^ry Court 
Jammu S 

Srln^^nr. 

Comparative Tables showing seriatirn the Volun^s 
and r-agesofall Indian Law Journals and Reports, 
for the year l920, with the corresponding Volumes 

and PagGS of Indian CasGS. 


Allahabad, I L. R. Series, 
Vol. XLll. 


Allahabad, I. L. R Series, 
1 Vol. Zt/I— oontd. 


Allaluibad, 1. L. R.. Series, 
Vol. XL/Z— conoid. 


Page. 

1 

» « » 

Ind Cas. 1 
Vol., Page. 
LII *K7 

Page. 

20J 

• • » 

7 

• • • 

)> 

331 

20 s 

• • « 

12 

• « t 


4tft 

201 

• • • 

18 

• • • 


263 

207 

< • < 

22 

• 1 • 

It 

63 

214 

• • • 

24 

* • 1 

tl 

394 

222 

• • • 

26 


M 

279 

227 


30 


LVIII 

63^ 

230 

• • * 

36 

• • * 

l:i 

191 

233 

• « * 

39 


14 

343 

257 

• « • 

45 

» • 1 

tl 

3‘-2 

260 


48 

• • • 

tt 

28>4 

62 

« « • 

60 


LVIII 

487 

264 

• • • 

63 

• • • 

Lit 

790 

266 

• « • 

65 

• « • 

It 

235 

268 

• « * 

68 

• » 4 

2iot reportable* 

.272 

• •• 

61 

• 4 • 

LII 

6 2 

275 

• • • 

61 

• • » 

tl 

649 

277 

• • • 

67 

t t 

tl 

66 < 

290 

» • » 

70 

• •• 

II 

684 

294 

• • • 

74 

• 4 4 

If 

80’ 

302 

• •1 

76 

• • 4 

tl 

644 

305 

• * 1 

79 

» « * 

tl 

642 

309 

• • • 

83 

• • 4 

f 1 

766 

811 

‘ • * 

86 

» • 4 

It 

798 

314 

• • • 

89 

4 4* 

>1 

668 

H17 


91 

• • • 

It 

779 

3)9 

• • • 

98 

• • • 

LVIII 

6(0 

327 

• • • 

109 

• • 1 

LIX 

162 

331 


118 


LII 

742 

336 

• • • 

126 

• 4l 

It 

e^H 

345 

• • • 

12S 

« « « 

LIII 

618 

3*7 

• • • 

130 

• « • 

II 

702 

353 

* * $ 

134 

• « • 

LIV 

223 

369 


136 

» « • 

ft 

624 

862 

• 4 » 

137 

• • • 

|> 

48- 

361 

• • • 

142 

• » • 

LViII 

55 

388 

« • • 

146 

• • « 

LIV 

40; 

-82 

• • • 

1.V2 

• 4 ( 

LV 

4H6 

385 

• • • 

168 

• • • 

tl 

f 50 

390 

• • • 

169 

• • • 

LVIII 

646 

3*4 

• • • 

170 

• • • 

LIV 

56 

' 3 '5 


174 

• • < 

It 

604 

401 

• • • 

176 

< • • 

H 

52S 

402 

• • « 

181 

• •« 

II 

395 

409 

• • » 

1S5 

. • • 

II 

443 

412 


187 

• • • 

II 

4^7 

411 

• • • 

191 

• • • 

II 

3^6 

4Z0 

• • • 

193 

• • • 

It 

424 

4 '2 

• • > 

196 

• • • 

If 

423 

1 430 

a • • 


Ind. 



lud. 

Oaa. 

Vol Page 

Page. 


Vol rage 

m MM « A A ^ 

LIV 

432 

423 

« < t 

LV 


LV 

485 

437 

lee 

LVIII 

717 


476 

415 

» • t 

LV 

976 

II 

LIV 

459 

418 

f 9 9 

It 

950 

LV 

191 

4‘9 


It 

96^ 

LIV 

881 

450 

* • 9 

LVI 

601 


520 

461 

• 9 i 

LVIII 

667 

tl 

LlX 

20 

470 

9 94 

LVI 

230 

LV 

no 1 

474 


tl 

234 

LIV 

890 

477 


II 

174 

LV 

3>5 

4S0 

1 9 I 

tl 

192 

LIX 

188 

433 

1 • f 

LVIII 

620 

LV 

37 

485 

9 ♦ # 

tl 

146 

LIV 

910 

487 

• A 9 

tl 

336 

LV 

71 

497 

• t 9 

LXI 

1-47 


.35 

601 

1 4 f 

LVIII 

617 

11 

LIV 

501 

509 

A A 

LXI 

910 

LVIII 

6^5 

612 

t 9 9 

LVI 

181 

-• LV 

S* 

514 


tl 

208 

LVIII 

153 

515 

1 • f 

LVIII 

5 >7 


463 1 

ei7 

4 9 9 

LVI 

i72 

II 

542 

5’9 

• 9 9 

It 

1.39 

tl 

LV 

22 

522 

A « 9 

LIX 

372 


74 

525 

• « 9 

II 

76 

LVIH 

673 

540 

4 4 4 

II 

008 

LIV 

764 

542 

4 4 4 

1 VII 

203 

l-VtU 

484 

544 

4 4 4 

1 VIII 

743 

LV 

312 

54 • 

4 9 

Lva 

.55 


889 

6.55 

• 4 4 

II 

520 

• f 

I IX 

67 

(69 

444 

IX 

3 

LV 

304 

563 

• 44 

LVIl 

lOO 

LVI 

380 

6H4 

44 * 

1 VI 

lOOS 

LV 

809 

518 

1 

A 9 

LVII 

14 


8 6 

, se-t 

4 4 t 

IJ 

148 

LXl 

932 

570 

* 4 1 

tl 

610 

LV 

969 

5*4 

494 

tt 

128 

LVI 

306 

575 

• » J 

LVI 

986 

Not recortable 

503 

• 4 4 

1 IX 

296 

LVIII 

^41 

590 

9 9 e 

LVIII 

171 


547 

609 


Lva 

329 

f 1 

A A 

418 

0 9 

... 

LIX 

359 

91 

A A 

6H3 

• 26 

A # 9 

LX 

81 

99 

LV 

736 

1 634 

• • i 

n 

115 

LVIII 

03 

' 639 

$ 4 1 

Lva 

16 

A A 

90 

' 612 

4 • * 

II 

46 

f f 

^ A 

594 

645 

» t 4 

LX 

420 

9 9 

LVI 

112 

649 

. P 4 

Lvia 

250 

1 V 

991 

1 6-55 

• 44 

• • 

1000 

LVIII 

845 

• 6 

4^4 

L»X 

bo 

LV 

9al 

i 663 

944 

Lva 

27:; 


Allahabad Lo'c Journal, 

Vol. XVIIL 


Page. 

1 

• » 1 

lud, Cas. 
Vol Pago.’ 
LIV 154 

11 


LV 

no 

40 

4 . 

Not reportablcp 

41 


LIX 

162 

50 

« • . 

LIV 

408 

53 

• • • 

tl 

483 

68 

• « « 

It 

624 

59 

• » » 

Lvai 

551 

64 

» • » 

LIV 

402 

70 


LVIII 

546 

71 

• * . 

LIV 

418 

73 

. . • 

ft 

437 

76 

. . » 

tl 

366 

78 

. « • 

II 

443 

81 

• » * 

II 

424 

83 

« « • 

It 

504 

85 

... 

tt 

772 

87 

9 9 9 

II 

893 

89 

4 4 1 


428 

93 

9^ e 

LV 

476 

96 

♦ at 

ft 

465 

99 

1 4 4 

r« 

35 

100 

4 4 t 

LIX 

20 

104 

999 

LVII 

10 

105 

« • ♦ 

LV 

230 

108 

• • 9 

LIV 

910 

110 

t ♦ 

LV 

22 

112 

444 

LIV 

890 

116 

lit 

LV 

37 

1<8 

1 1 • 

LIV 

786 

120 

9e9 

LIX 

3«6 

121 

p 4 

LV 

74 

124 

449 

LIV 

801 

126 

• « 4 

II 

974 

124 

4 * 9 

LV 

94 

131 

4 4 4 

tl 

83 

135 

9 4 9 

LIV 

764 

137 

9 9 9 

It 

528 

142 

* 1 9 

II 

5Hl 

145 

t • 9 

LV 

89 

150 

• 4 9 

Not reportable. 

157 

• 9 1 

LV 

«7i 

16 I 

• t 1 

it 

733 

' 162 

• 4 4 

LIV 

3 *5 

167 

1 9 9 

I* 

412 

. U'J 

4^1 

Lvai 

673 

171 

... 

LV 

194 

18'/ 

4 J 1 

f.iv 

459 

: ^''7 

t 9 t 

l.Vlif 

153 

io: 


I.V 

. lICj 


( 2 ) 




• • • 


• • • 




AUaliahad Late J>jurHal, 

roi. X r/n— contd. 


Faye. 

204 

208 

210 

212 

214 

220 

224 

229 

232 

236 

241 

254 

263 

274 

282 

284 

287 

206 

30f. 

302 

303 
311 
314 
321 
324 
326 
328 
835 
344 
848 
851 
364 
356 
367 
350 
367 

871 

373 

376 

377 
Sal 
863 
388 
300 
396 
401 
408 
411 
413 
410 
431 

434 

435 
4 0 
442 
445 
447 
440 
454 
465 
lb« 
178 
176 

4T& 


• • • 


I • • 




« • • 


< « 


609 
793 

447 
246 
660 
663 
032 

448 
522 
538 
730 
162 

49 
547 
1008 
241 
594 
683 
969 
969 
253 

7 6 
03 
5C1 
00 
Oil 
112 
991 
68 
97e 
981 
941 
183 
M 440 
I 

t-'ot repcrfable. 
LTUI 278 
» 717 


IP 

tf 

LVlil 

M 

LXl 

LYIII 

LY 

tf 

LVIII 

LVl 

LVIII 

LV 

LVIII 

tt 

ft 

LV 

LVHI 

LV 

LVIII 

1 vr 

LVI 1 1 

LVI 

LV 

LVI 

LV 

II 

II 

LVI 


Ailakabad Law Journal, 
rU. XVllI—conid. 


Id'I. Oasi 

1 


lud* Cad. 

Vol. 

Page. 

1 Past-'. 


Vol. 

Pago. 

LVIII 

f42 

486 

• < • 

LVIII 

729 

LV 

316 

489 

• « • 

LVI 

163 

LIX 

188 

499 

• • • 

LV 

943 

LIV 

520 

601 


II 

963 

II 

381 

603 

• • * 

LVIII 

667 

LV 

71 

613 

• • < 

LV 

965 

LVIII 

463 

514 

• • « 

LVI 

641 

LV 

802 

615 

» « • 

II 

435 

II 

478 

618 

t • • 

tl 

174 

It 

486 

621 

* * • 

It 

82 

LVIII 

685 

532 

• • • 

ft 

306 

LV 

842 

645 

• • • 

11 

293 

II 

650 

665 


II 

274 

LIII 

001 

561 

• • • 

LV 

950 

LV 

889 

662 

• •1 

LVI 

230 

LIX 

862 

666 

« • t 

II 

192 

67 

669 

• •• 

• 1 

73 

LVIII 

607 

670 

• •• 

LVIII 

620 

LV 

304 

672 

• « • 

II 

146 

tl 

860 

674 

» « • 

LVI 

239 

LVIII 

484 

577 

»« • 

LVIII 

617 

LVI 

209 

681 

1 • • 

LXI 

910 

II 

3^0 

584 

• •« 

LVI 

396 

LV 

734 

691 

• • 1 

1 1 

302 

II 

733 

694 

• II 

9 W 

It 

730 

tl 

S46 

601 

» • • 

W w 

II 

891 


609 

611 

613 

620 

622 

624 

625 
628 
631 
633 
6?6 
638 
640 
G42 
644 
652 
fCO 
07 ■« 
070 
677 
0"9 
684 
688 
600 
60 •. 
699 
703 
707 
717 
720 
720 
731 
735 
730 
741 

744 

745 
749 


LVIII 

LXI 

LVI 

» 

|> 

LVI 

LVII 

LIX 

LVII 

II 

II 

Lvr 

LIX 

II 

LVII 

LX 

LVII 

II 

LIX 

LVII 

LIX 

LVIII 

LVII 

IX 

LVII 

LVI 

LVIII 

I.VI 

LVil 

II 

II 

»• 


II 


Allaluibad Law Journal, 
Vol. Zr//I-'Contd. 


I 


Lir 




181 

567 

947 

04 

172 

208 

6S9 

139 

456 

372 

90 

2()3 

100 

1006 

801 

75 

65 

4:^0 

484 

)4 

873 

441 

903 

743 

5V0 

3 

445 

117 

380 

642 

14S 

655 

OiO 

128 

134 

82 

200 

359 


867 

80C 

863 

869 

872 

877 

894 

897 

903 

005 

923 

926 

928 

933 

937 

040 
944 
947 
952 
950 
9 0 
909 
074 
976 
981 
9h3 
9a8 
995 
1001 
10.8 
10 1 
10*7 
1030 
1033 
1037 
It 39 
1041 
1C49 
1057 
1009 
1074 
lOao 
1095 
1104 

lies 


LIX 

LVIII 

LX 

LVIII 

M 

It 

LVII 

LVIII 

LVII 

LVIII 

>1 

LVlil 

II 

LIX 

If 
• I 

|> 

LX 

LVIII 

LIX 

LXI 

LIX 

LVlil 

LXI 

LIX 

II 

LX 

LVlil 

II 

LIX 

LVIII 


34 

414 

043 

276 

324 

732 

230 

162 

494 

105 

206 

114 

122 

US 

766 

825 

688 

02 

667 

671 

626 

SI'S 

679 

188 

676 

669 

794 

646 

632 

639 

428 

636 

772 

116 

777 


AllahahaJ, Lato Journal, 
Vol. Xr/Jf—conold. 




Ind. Cas. 

Ind. 

CaB. 

Pago, 


Vol, 

Page. 

Pago. Vol. Page. 

756 

« • • 

LVII 

200 

IIU ... LIX 

647 

768 


LVIII 

2o0 

1119 ... „ 

794 

764 

« « . 

II 

1000 

1121 ... LX 

131 

769 

• • • 

LVII 

272 

1127 ... LIX 

909 

771 

• « » 

II 

1006 

1131 ... „ 

941 

776 

»■! 

LVIII 

7 

1186 ... „ 

193 

781 


It 

410 

1137 ... 

200 

783 


LIX 

4 

1140 ... „ 

401 

789 


LVI 

986 

1146 ... „ 

876 

807 


LVIII 

171 

1149 ... „ 

415 

820 

« »• 

LX 

115 

1151 ... 

198 

826 

• « » 

LVII 

16 

W9 


828 

• • » 

LX 

99 

1 , 


831 

.4 • 

LVII 

46 



835 

• « » 

tl 

316 

U. P. Law Reporter, 

838 

• • • 

LX 

81 

Vol. II. 


846 

• •• 

LVII 

84 



851 

• « • 

tl 

176 

Privy Council. 


854 

• • • 

II 

693 




1 

2 

6 

8 

10 

16 

19 

21 

26 

27 

33 

37 

43 

45 

48 

6t 

66 

68 

02 

64 

68 

71 

75 

77 

78 

y. 

87 

90 

94 

95 
98 

103 

106 

10 ’ 

109 




« •! 


• «l 




• • » 


643 
131 
497 
833 
28S 
304 
156 
121 
701 
347 
164 
306 
791 
678 
843 
440 
486 
793 
447 
901 
851 
816 
969 
688 
622 

Not reporinhle. 


LV 
LIII 
LI I 

II 

LIll 

LI 

LVII 

LIV 

LllI 

II 

LIT 

LVI 

LV 

L 

LVIII 

LTI 

LV 

tl 

M 

LIU 

LVIII 

tl 

LV 

It 

M 


LVI 


It 


II 


M 


• 4 


LVII 

LV 


1 

896 

302 

730 

82 

274 

1 

P43 


Not reportable. 


II 

831 

118 ... 

LVI 

163 

LVII 

664 

122 ... 

II 

639 

tt 

645 

I2i ... 

LVII 

635 


397 

124 ... 

M 

606 

II 

326 

128 

1 1 

325 

• < 

465 

130 ... 

LVJll 

9t0 

• » 

320 

183 .. 

II 

1 

1 1 

608 

139 

liVII 

166 

rtportahle. 

146 ... 

11 

626 

LXI 

942 

153 ... 

it 

884 



( s ) 


U. P. Law Reporter, 
Vol. II— oontd. 
PriTj Oounoil— conoid. 


U. P Law Reporter, 
Vol. II — conti 
All. High Court— oontd. 


Page. 
161 
16 i 
172 
176 
179 


Ind. Cas. 
Vol. Page. 
LXI 48 ; 

„ 486 

LVl 396 
LVII 713 
LVIII 386 


Ind. Cas, 


Allahabad High Court. 


Page. 
1U4 
111 
113 
116 
118 

119 

120 
122 




• » * 




• » 4 


1 

f ♦ 4 

LV 

110 

124 

a ■ ft 

32 


If 

87 

126 

• • • 

34 

• 44 

If 

83 

127 

• • « 

36 

1 » 4 

LIV 

801 

128 

. . * 

37 

♦ • » 

fl 

786 

130 

• ■ e 

37 

• 44 

>1 

893 

137 

... 

38 

t • * 

Ij 

784 

140 

... 

39 

• 44 

LiX 

366 

142 

• • • 

40 

a 1 • 

LIV 

910 

143 

. . • 

41 

4 ♦ t 

LV 

74 

144 

. • > 

43 

4^9 

LIV 

764 

145 

1 a • 

44 

1 • 0 

If 

768 

146 

• a a 

45 

0 e $ 

LVII 

1C 

146 

• a • 

46 

0 9 0 

LIV 

772 

147 

!«• 

46 

0 0 0 

fl 

974 

148 

• •• 

48 

$ • 4 

LV 

71 

149 

. • • 

50 

0 4 0 

It 

22 

149 

a«« 

61 

4^^ 

M 

476 

163 

* • « 

63 

... 

II 

230 

134 

1 . . 

64 

... 

fl 

816 

155 

. • * 

65 

• • • 

LVIII 

681 

156 

a 1 1 

66 

»a 1 

LV 

36 

167 

» • . 

57 

. • < 

LVl 

380 

168 

• 1 4 

69 

• a« 

LVIII 

576 

159 

• • . 

64 

• • • 

LV 

304 

160 



O'* 

69 

70 

71 

72 

73 

74 
76 
76 
76 
79 
81 
82 

83 

84 
86 
87 

87 

88 
SO 
91 

93 

94 
96 

96 

97 

99 

101 

102 


r w 

Kot reportable 


> • • 


4 • t 


« • 


I »• 


I ■ • 


LIV 
LV 

>» 

t* 

f| 

LIV 
LVl II 

I) 

M 

9% 

It 

LV 

LVlil 

LV 

LVIII 


44 

LV 

LIV 

LV 


II 


LIV 

LV 

LVIII 


432 
387 
889 
871 
860 
846 
863 
859 
402 
381 
697 

607 

660 

647 

182 

736 

734 

673 

478 

683 

694 

354 

620 

1005 

302 

52S 

862 

2/6 


165 

167 

169 

171 

174 

177 

179 

180 
182 
187 
193 

196 

197 

198 
230 
202 
211 
212 
213 
213 
216 
216 

217 

218 
221 
223 
227 
229 
231 


V. P- Law Repo'-ter, 
Vol. II — oontd. 

All. High Court— oontd, 


Ind. Cas. 
Vol. Page. 


U. P. Law Reporter, 
Vol. II oontd. 

All. High Court— conoid, 


Vol. Page. T 

'age. 

LVIII 1 

586 

234 ... 

f 1 

484 

235 ... 

LVl 

456 

236 ... 

% 1 

771 

238 ... 

LV 

974 

239 ... 

LVl 

250 

240 ... 

LV 

317 

243 ... 

1 1 

941 

251 ... 

LVl 

436 

263 . . . 

44 

192 

254 ... 

9 9 

4 4 

161 

267 ... 

LVlil 

457 

268 ... 

LVl 

501 

266 , . 

LVIII 

667 

268 ... 

LVl 

239 

271 ... 

LV 

976 

272 ... 

LVl 

513 

276 .. 

LVIII 

667 

278 ... 

LV 

1008 

280 .. 

LVIII 

448 

2«l ... 

LVl 

618 

283 ... 

■ * 

.323 

283 ... 

LVIII 

620 

2«H ... 

LVl 

626 

289 ... 

LV 

809 

290 ... 

LVIII 

87 

292 ... 

LVII 

36 

295 ... 

4 4 

40 

296 ... 

9 9 

LVl 

73 

297 ... 

If 

248 

299 ... 

If 

183 

301 ... 

LVII 

100 

a 02 ... 

LVl 

139 

304 ... 

LVII 

72 

806 ... 

Hot repovtableo 

309 ... 

LVII 

569 

310 .. 

If 

67 

316 ... 

fl 

69 

316 ... 

LVIII 

743 

318 ... 

LVII 

666 

1 326 ... 

ft 

103 

\ 828 ... 

f 1 

26 

329 ... 

1* 

84 

332 ..i 

LVl 

986 

335 

LV 

963 

336 ... 

LVII 

14 

338 .. 

If 

16 

339 ... 

It 

5 

341 ... 

LVIII 

711 

346 ... 

If 

732 

353 

LVII 

818 

1 356 ... 

If 

605 

3.57 ... 

LVl 

64 

360 ... 

fa 

172 

863 ... 

W f 

fl 

181 

365 ... 

LVII 

491 

369 ... 

l.VI 

208 

371 ... 

Lvn 

462 

372 ... 

)t 

478 

373 ... 

ftft 

5S 

374 ... 

LIX 87S 

375 ... 

LVII 44 : 

376 

fl 

44 ] 

L 379 ... 


LVII 

ft 

t» 

If 

>1 

LIX 

ft 

tl 

LVII 
LIX 
LVII 
. LVl 
LVIII 

LVII 

LX 

LVIII 

LVII 

LX 

LVII 

fl 

LX 

LVII 

LVIII 

LX 

LVIII 

LVII 

LVIII 

tl 

LVII 

LX 

LVII 

LVIII 

*» * 
LX 
LVII 

LVIII 

LVII 


201 
128 
610 
148 
484 
801 
76 
296 
200 
369 
272 
986 
410 
1000 
593 
643 
162 
316 
99 
171 
198 
81 
246 
206 
276 
116 
230 
96 
148 
324 
456 
613 
45 
122 
1 U 
6^6 
82 
134 
105 
346 

Not reportable. 


Page. 

384 

386 

387 
389 
389 
392 
394 

400 

401 

402 

403 
40o 

406 

407 

408 

409 

410 

411 

412 
414 
416 
416 
4 7 
419 
421 
412 
424 


LVIII 

LXI 

LIX 

LVII 

ft 

LVl’il 

>1 

If 


a ■ » 


• a* 




a a« 


• « a 


833 
646 
411 
661 
589 
656 
717 
171 
260 
825 
.. 7 

LIX 372 
Not reportable. 
LXI 9i2 
LVII 683 
„ 711 

Not reportable. 

LIX 679 
193 
675 

LVIII 794 
LIX 632 


Ind. Gas. 
Vol. Page. 

LIX 671 
639 
784 
112 
917 

no 

830 

772 

831 
179 
899 
912 
487 
403 

Not repoi tabl*. 
Not reportable. 


II 
f I 

LXI 

LIX 

LVIII 

tf 

t> 

If 

LX 

LVl’il 

9t 


• • I 


• a a 




LXI 
LIX 
LVIII 
LX 

LVIII 

LXII 

LXI 

Lx'il 

LX 


627 

794 

663 

842 

831 

661 

103 

238 

656 

82 

131 


427 ... 

LVIII 

542 

428 ... 

LIX 

401 

431 ... 

tl 

909 

433 ... 

M 

200 

435 ... 

LXI 

44 

437 ... 

LIX 

941 

439 ... 

LVIII 

562 


Patna High Court. 


1 

4 

6 

7 

10 

18 

19 

21 

23 

24 
26 
27 
29 
31 
31 

34 

35 
37 
39 
43 
45 

47 

48 

48 

49 

50 


■ a • 


Kot reportable, 

LIT 


• • • 


I a I 


• a < 


39 
.36 
357 
241 
9tl 
4W 
984 
802 
623 
G’O 
888 
445 
179 
504 
442 
95 
99 
946 
126 
47 

LVIII J9.5 
Nut I eporteHe. 
LVIH 414 
LV 922 
LViil 510 


1 1 
If 
If 
If 

LVl 

LIV 

If 

If 

11 

ft 

LV 

1 I 
If 

Lv’il 

ff 

LIV 

LVl 

If 



H 


( 4 ) 


U P. Law Re}>(/rtey, 
Vol //— contd. 


U. P. Law Jteporler, 
Vol II — contd. 


U. P Law Reporter, 

* Vol II — contd. 

Patnft Hjjfli Court — contd. , Patna High Court — conoid, Lahore High Court -conoid. 


Page. 

51 

55 
67 

56 
60 
62 
64 
66 

69 

70 
73 
76 
80 
82 

83 

84 
91 
93 
97 

100 

105 

K^e 

108 

111 

116 

119 

121 

123 

124 
127 
185 
136 

142 
141 

147 

143 
150 
162 
1^4 
166 
167 
169 
101 
166 
167 
le-i 
171 
179 
181 
185 

190 

191 

192 
164 
166 
1«7 
200 
203 
205 

207 

208 
212 
216 



Ind. Cas. 



Ind. Cas. 


Vol. 

Page. 

Page. 


Vol. 

Page. 

19 6 

LVUI 

182 

222 

• 4 1 

LVI 

697 


LV 

854 

224 

• ft 4 

LVIII 

193 

• 9 1 

II 

1 

225 

« 4 1 

tl 

380 

♦ ^ 4 

|> 

36 

2;.8 

• < t 

M 

303 

1 ♦ » 

LVIII 

482 

382 

* % * 

1) 

337 

« * 4 

LV 

JOl 

288 

• • 4 

It 

46 

* . 

1 i 

97 

235 

i 4 1 

LIX 

179 

, 

Lll 

20 

337 

.. 

LVIII 

977 

alt 

LV 

27 

1 212 


tl 

317 

* 9 1 

LIV 

997 





a 4 1 

LV 

337 

. Lahore Uich CoiirU 

. .1 

11 

6.56 





9 ♦ 9 

iJoi rcporUiblc^ 

1 

« 1 4 

mi 

368 

• 4 « 

reportahltt \ 

6 

1 t 4 

LIV 

268 

4 ♦ 

LV 

881 

7 

» i # 

LI 

757 

9 9 9 

LVI 

366 

12 

4 # • 

tl 

812 

4 ♦ i 

ft 

417 

17 

4ft# 

LIV 

43 

• 4 1 

II 

426 

18 

4 i 4 

t| 

104 

444 

11 

466 

19 

ft 4 # 

LV 

607 

• 1 • 

II 

277 

21 

% • # 

tl 

479 

1 9 9 

11 

379 

22 

4 ft 1 

LIV 

51 

4 »4 

LV 

658 

2.3 

4 t 4 

11 

362 

a * a 

LVI 

322 

20 

» ft ft 

II 

387 

4 9 9 

11 

344 

27 

# ft # 

It 

4 U 

9 9 9 

II 

841 

29 

ft ft ft 

11 

612 

1 « 1 

1* 

752 

30 

4 ft ft 

I* 

546 

• 9 * 

>1 

697 . 

33 

• 4 ft 

tl 

829 

* * $ 

i| 

762 1 

36 


1 1 

430 

* 9 1 

II 

813 

37 

1 4 4 

1 ) 

833 

9 ft 4 

• 1 

867 t 

39 

t ft 4 

• > 

838 

# 4 

II 

807 i 

40 

4 4 4 

It 

S7G 

1 9 4 

ft 

884 1 

42 

444 

1l 

914 

9 ft ♦ 

LVII 

263 i 

44 

• 1 t 

tl 

1007 

9 9 4 

II 

181 

44 

* 4 « 

It 

985 

9 9 1 

II 

283 

46 

1 4 4 

LV 

10 

9 9 9 

>1 

289 

47 

44ft 

tp 

19 

1 9 9 

II 

196 

49 

# 4 4 

11 

24 

9 9 9 

tl 

201 

60 

4 14 

IP 

2K 

ft 4 4 

fl 

800 

52 

ft ftft 

II 

82 

4 19 

11 

194 

66 

4 ft ft 

tl 

60 

♦ 9 9 

II 

261 

60 

4 ft 1 

It 

82 

9 9 9 

11 

11 

61 

» 1 4 

f f 

LIV 

853 

ft 4 4 

11 

667 

64 

4 ft 4 

LV 

4U6 

• . . 

>1 

407 

66 

ft ft ft 

LIV 

827 

• • 4 

11 

320 

67 

4 ft 4 

LV 

687 

• 

11 

460 

68 

4*1 

1 1 

6' 9 

• 1 9 

II 

803 

69 

444 

t r 

tl 

610 

9 9 9 

II 

002 , 

70 

4 4 1 

1 . 

992 

9 9 1 

II 

016 1 

77 

4 ft 4 

. w 

It 

1007 

9 9 1 

LVI 

699 

78 

ft ft ft 

« • 

1002 

1 9 9 

LVII 

28 : 

7H 

a 4 ft 

. 

IP 

698 

1 9 1 

11 

651 < 

86 

4^4 

IP 

746 

... 

11 

449 

88 

4 ft 4 

It 

690 

• 4 * 

tl 

41 

90 

4 4 1 

Ip 

896 

* 9 9 

If 

481 

01 

4 « 4 

1 t 

816 

1 9 9 

II 

74S 

98 

4 ft ft 

LVI 

182 

* 4 9 

II 

744 

1 94 

1 

4 ft ft 

ft 1 

169 

* 9 4 

11 

768 

1 96 

4 • 4 

4 4 

1) 

173 

9 9 9 

l» 

717 

98 

4 ft 4 

1 « 

I9S 

• » 9 

tl 

913 

100 

4 ft ^ 

1 1 

4:8 

999 

LVIU 

291 

103 

ft^ft 

A ft 

9 3 

1 9 1 

LVII 

266 

IU5 

4 4 » 

9 f 

fti 

874 

1 4 9 

LVIII 

99 

108 

ft 4 4 

9% 

M 

960 


Page. 


Itid. Cas. 
Vol. Pago. 


>f0 

164 

167 

170 

177 

178 






LIU 

Lviir 
1 1 
LIU 


298 

167 

321 

119 

344 

970 

331 


0. P. Law Reporter, 

Vol II — oontd 
Oudh Jiidioial Commis- 
sioner’s Court conoid. 

Ind. Cas- 


110 


LVI 

931 

Pago. 


Vol. 

Page. 

112 

• • • 

tl 

927 

62 

« a a 

LIU 

166 

114 

• . « 

tl 

944 

64 

. • « 

LIV 

317 

1’6 

• « « 

11 

1003 

66 


fp 

971 

117 

• • « 

Lvri 

158 

74 

• . » 

LV 

412 

120 

• . • 

>1 

52 

76 


LIV 

321 

121 

. # 1 

PI 

262 

77 

* a a 

LVI 

313 

122 

. . . 


159 

81 

• a • 

tl 

335 

12.5 

... 

11 

182 

82 

• a • 

PI 

328 

128 

• » < 

tl 

15 

89 

. • % 

IP 

287 

130 

• . . 

It 

348 

91 

. « ( 

LV 

893 

133 

* » • 

It 

34 

93 


LVI 

291 

135 

... 

PI 

450 

66 

• « . 

11 

299 

141 


It 

248 

99 


pa 

320 

142 

... 

II 

78 

102 


11 

765 

143 


II 

117 

103 

a« a 

LIX 

804 

147 

• •• 

LVI 

595 

106 

aee 

LVI 

691 

149 


LVII 

721 

K6 

• • • 

It 

720 

161 

• • 

It 

91 

109 

. « 1 

ft 9 

II 

714 

152 

. » • 

IP 

763 

118 

< * a 

f 1 

759 

163 

• a • 

t^ 

942 

116 

» a 1 

4 9 

*1 

826 

164 


LVUI 

11 

1'8 

a»l 

LVII 

626 

156 

• a a 

IP 

19 : 

123 

« • • 

II 

541 


Oudh Judioial Commia- 
sionor’s Court. 


1 

6 

7 

8 
10 
11 
1 > 
13 
17 
19 
2 
22 
25 
27 
29 
8l 

83 

84 
86 
87 

4 

44 

4i 

50 

53 

01 

07 

00 

Gi 


LIV 

26 a 

LIII 

674 

LIV 

232 

LIU 

761 

LIV 

240 

IP 

2f4 

IP 

218 

IP 

269 

IP 

644 

IP 

540 

II 

564 

II 

353 

II 

585 

PI 

332 

LV 

495 

IP 

441 

II 

503 

LIV 

768 

Lll 

888 

LV 

611 

II 

634 

PP 

629 

M 

4SI 

t reportable. 

LEV 

19 

PI 

34 

IP 

82 

LV 

887 

0 

830 


127 

129 

182 

183 

134 

139 

143 

I4i 

147 

152 

166 

16i 

163 

166 

168 

171 

178 

191 

196 

198 


• « • 


• •• 


• *4 


• > < 


Lvill 

Lvil 

M 

If 

M 

LVIII 

LX 

LVIII 

LX 

LVIII 

LX 

LVII 

LVIII 

LX 

11 

M 


132 

166 

936 

934 

973 

967 

696 

669 

682 

189 

177 

667 

404 

629 

410 

488 

946 

2i0 

218 

462 


Court of the Board of 
Rerenue, tJ. P. 


1 

8 

4 

6 

7 

8 
10 
12 

13 

14 

15 
• 6 

16 
19 
21 
22 


It 

If 


LVIU 

LTI 


• a 




• • 


• ft 


LV 618 
LVII 810 
819 
831 
290 
619 
649 
652 
656 
•77 
645 

Not reportable. 
LV 868 
„ 882 
Not reportable. 
LYl 286 


II 

II 

M 

II 



( a / 


V. P. Lau> Reporter, 
Yol. n— conoid. 
Coort of the Board of 
Bovenue, U. P. — conoid. 


?age. 

22 

23 

24 

25 

26 
27 
29 
91 
33 

35 

36 

37 

38 

39 
41 

43 

44 

46 

47 
49 
61 
63 
53 
66 
56 


• • « 


« • » 


. • I 


• I • 






• ft! 


I • • 


• • • 


t t > 


Ind. Cas. 
Vol. Page. 
LVI 287 

Hot reportable. 
Hot reportable. 

LVII 184 
LVI 3S0 

Hot reportable, 

LV 928 
LVI 46« 
LV 920 

LVI 46 
LV 934 
„ 988 

Hot reportable. 
Not reportable, 
LVI 764 
„ 819 

801 

LVIIl 441 

Hot reportable 

LVlII **90 
LVI 549 
LVIIl 500 
LVI 629 
LVII 688 


Bombay, 1. L. R. Series, 
Vol. XLIP— contd. 


Ind. Cas. 
Vol Page. 
LVI 411 
LV 369 

Not reportable^ 

LIU 395 


Bombay, X. X«. P. Series, 
Vol. XLZ7— oonold. 

Ind. Caa. 
Vol. Page. 
LVII 6rf0 


Bombay law Reporter, 
Vol. X?Xf— contd. 


• • t 


II 

St 


• • • 


• • • 


• • » 


• •• 


• » 


It 


» « • 


« • • 




• •• 


• •• 


Bombay, L L> R* 8er%es^ 
VcL ILIW 


1 . 

1 •« 

Lll 

6 . 

' » • 

It 

34 . 

I • » 

LIU 

42 

• • • 

LIV 

44 

, , , 

ts 

60 

• • 1 

ts 

66 

• « • 

IS 

61 

» « • 

LIU 

82 

• • • 

II 

88 

> * I 

St 

97 

» « » 

LV 

104 

• I * 

IS 

110 

« • • 

LVIIl 

120 

« • > 

LIV 

l?0 

• • 1 

II 

189 

• • • 

SI 

160 

* * • 

LV 

169 


LIV 

160 


II 

176 

• • • 

LV 

179 

• « • 

LIV 

186 

1 • • 

LV 

192 

« » • 

It 

198 


St 

202 

» • • 

LVI 

214 

• 1 * 

LIV 

217 

. « • 

It 

223 

« • • 

LV 

227 

• « • 

IS 

281 

»*• 

It 

234 

1 • « 

SI 


• « • 


« % • 


• •• 




ti 


LVIIl 

LV 

If 

LVII 


ts 


• ( » 


• I « 


• • « 


* • • 




» • » 




• • • 


' « « 


• •* 


• * • 


LVlil 

LVII 

SI 

tl 

LVlil 

LVI 

LVIIl 

LIU 

LVIXI 

IS 

II 

SI 

V 

II 

It 

LV 

LVIIl 

IS 

It 

LVI 

ss 

LIX 

LVIIl 

11 

SI 

SI 

It 

SI 

IS 

>1 

LIX 

LVlil 

I > 


677 
126 
601 
674 
592 
553 
136 
988 
267 
466 
433 
799 
621 
88 
66 
39 
213 
217 
319 
862 
415 
279 
411 
424 
632 
931 
96 
46 

42 

43 
323 
419 
406 
336 
861 
366 
221 
205 


Page. 
88 
91 
94 
99 
102 
106 
110 
118 
118 
120 
124 
127 
133 
136 
140 
143 
146 
149 
154 
167 
166 
184 
188 
190 
195 
197 
200 
203 
209 
212 
2l4 


I • • 




• • • 




• • 


• •• 


» • < 


Ind. Cas. 
Vol. Page. 
LV 334 
„ 801 
„ 309 

LIU 368 
Not repertablco 

LV 


• «e 


I «• 




Bombay Law Reporter, 


217 

219 

223 

226 

229 

232 

238 

243 

247 

264 

266 

275 

289 


, • • 


• • • 


It 

ts 

ts 

SI 

ts 

tl 

IS 

II 

IS 

tt 

LVlil 

LV 

LXII 

SI 

LV 

S9 

SI 

11 

SI 

St 

»1 

Lvil 

t« 

LV 

II 

tl 

SI 

II 

It 

LYlil 

LVI 

SI 

It 

II 




290 ... 

II 

LIU 

131 

307 ... 

SI 

Lll 

497 

: 313 ■■■ 

II 

LIV 

679 

319 ... 

IS 

LVIIl 

462 

, 322 ... 

1 

II 

LIV 

667 

1 322 ... 

1 1 


It 

II 


tl 

LV 


IS 


• • « 


s> 

St 

tl 

*• 

II 

SI 

tl 

II 

It 

It 



II 


• * 


> > I 




• • » 


627 

531 

636 

540 

544 

667 

686 

610 

C16 

619 

624 

091 

595 

849 

409 

401 

861 

85S 

867 

860 

864 

S62 

814 

964 

587 

671 

827 

831 

939 

949 

952 

956 

957 

972 

198 

361 

399 

411 

340 

349 

4l9 

429 

424 

449 

450 
455 
459 
263 
(532 


>1 

UX 
LVI 

Hot reportable 
LIX 
LVIIl 
LVI 
LVII 


• • 


It# 


IS 

II 

M 

II 

>1 


931 

9(5 

597 

7^5 

113 

116 

79 

125 

12U 


■ » < 


( 0 ) 


Bonibay Law Rcpoi-tcr, 
Vol. XX//— contd. 


Page. 


Ind. Cas. 
Vol Page. 

4.0 


LVII 

185 

416 

« • a 

fl 

143 

420 

aaa 

}Jol reportahlCs 

429 

1 1 • 

LIV 

121 

487 

aaa 

LIU 

622 

444 


tt 

901 

451 

• aa 

LV 

486 

467 

• • a 

Llll 

288 

477 

aaa 

tl 

347 

4^6 

• • * 

• t 

534 

498 

• • • 

LIV 

164 

507 

« * a 

LIII 

630 

621 

• 1 

LV 

650 

531 

• • • 

11 

793 

538 

• • » 

II 

447 

641 

. • • 

91 

638 

645 

» • a 

M 

622 

550 

• a a 

LIX 

7 

652 

• • « 

LV 

943 

668 

• • * 

II 

969 

667 

• « a 

It 

969 

563 

• • • 

LVI 

1 

663 

aaa 

tl 

103 

678 

a a • 

It 

117 

586 

aaa 

tt 

32 

696 

• 4 • 

tl 

306 

606 

• » • 

It 

802 

609 

• « a 

It 

410 

619 

• • • 

LVIII 

205 

683 

aaa 

It 

218 

640 

a a a 

11 

2i7 

648 

• < > 

II 

226 

664 

» a • 

tt 

403 

659 

aaa 

tt 

184 

665 

> a a 

Hot reportahle. 

670 

a aa 

LVIII 

231 

680 

» • • 

It 

267 

698 

• • • 

tl 

279 

704 

• • « 

tl 

'266 

708 

• • « 

M 

270 

711 

» a « 

M 

272 

717 

• • * 

>1 

289 

723 

. • . 

LVII 

414 

726 

• • « 

tl 

417 

732 

• a a 

II 

428 

735 

• • • 

M 

426 

743 

» » a 

tl 

4.30 

748 

• • « 

It 

432 

747 

> * « 

tl 

433 

769 

• • • 

II 

410 

762 

• • • 

II 

472 

764 

aaa 

tl 

447 

768 

• • • 

tt 

443 

771 

» « a 

M 

625 

774 

a « a 

II 

630 

777 

• * • 

tt 

632 

7£0 

• • » 

tl 

534 

785 

• • * 

II 

638 

787 

• • • 

II 

'540 

790 

• 4 • 

It 

644 

7»3 

• » a 

tl 

549 

798 

.11 

II 

561 

801 

. • • 

It 

656 

8C2 

. « • 

II 

.5fW 


Bombay Law Reporter, 
Vol. XXII — contd. 


Bombay Laxc Reporter, 
Vol, XX/Z—contd. 


Bombay. Law Reporter, 
Vol. XXi/— concld. 


Page. 

80ti 

£03 

811 

812 

815 

817 

819 

822 

8.8 

831 

838 

842 

846 

849 

880 

863 
860 
872 
674 
880 

864 
889 
802 
824 
898 
£00 
904 
908 
913 
916 
919 
926 
933 

986 
939 

942 

943 
948 
931 
953 
959 
965 
970 
974 
979 
982 

987 
992 
997 

1001 

1005 

1012 

10)8 

1040 

1048 

1070 

1077 

1079 

1082 

1089 

1092 

1093 
1097 
IIOI 






f* 

M 

U 

tl 

|» 

tl 

II 


LVIll 

L7II 


tl 

II 

>1 


II 

LIX 

LVII 


ft 


• •• 


LViii 


tl 


• at 




• •• 


• aa 


• a 


a aa 


• a« 


Tnd. Cas. 
VoU. Page. 
LVII 690 
592 
679 
582 
677 
573 
698 
601 
663 
674 
988 
997 
901 
957 
993 
28 
964 
971 
978 
27 
60 
.. 167 

Rot reportable. 
LVIII 146 
147 
149 
162 
88 
91 
96 
66 
69 
89 
42 
46 
48 

3) 9 
323 
326 
377 
831 
384 
391 
394 
406 
419 

4) 1 
416 
336 
992 
996 

1004 
361 
129 
6) 
646 

Rot reportable. 


II 

It 

II 

II 

t> 

tl 

tl 

II 

It 

tl 

II 

It 

II 

It 

tl 

II 

tl 

II 

tl 

tt 

tl 

M 

tt 

II 

If 

O 

Lxil 

LIX 

tt 

LVII 


LIX 


II 

tt 

tt 

rt 

fi 

yy 


lU 

118 

122 

125 

347 

361 

366 


Page, 

1104 

1107 

1111 

1117 

1120 

•1123 

1126 

1131 

1139 

1142 

1147 

1166 

1158 

1162 

lies 

iieo 

1173 

1176 

1181 

1183 

1190 

1J93 

1196 

1196 

llt-O 

1202 

1207 

1212 

1214 

1221 

1224 

1229 

1234 

1239 

1241 

1247 

1274 

1286 

1289 

1293 

1297 

1299 

1304 

1806 

1309 

1313 

1816 

1319 

1332 

1343 

1348 

1367 

1859 

1362 

1370 

1377 

1383 

1387 

1380 

1894 

)3)6 

1400 

1408 

I4't7 


• a* 

• • • 

*aa 

aae 

• • a 


• a a 

• a • 

• • » 

a«( 


II 

tl 

tt 

tl 

II 

It 

It 


LVI 

LVII 


It 

tt 


tt 

LVI 

LVI 

LVII 

LVIII 

LVU 

LIX 


tl 

tl 

II 

tl 

II 

tt 

II 

tl 



Ind. Cas. 


Tnd. Cas. 


Vol. 

Page. 

Page. 

Vol. 

Page. 

aa« 

LIX 

389 

1409 ... 

LIX 

7t6 

aaa 

It 

391 

1413 ... 

tl 

718 

aaa 

It 

440 

1416 ... 

If 

786 

• a a 

II 

396 

1420 ... 

It 

79.0 

a a * . 

tl 

399 

1429 ... 

It 

780 

• a a 


418 

1481 ... 

II 

762 

aaa 

It 

421 

1436 ... 

ft 

766 

aaa 

tl 

420 

1439 ... 

aa 

7«9 


tl 

429 

1442 ... 

0 w 

aa 

771 

• • « 

ft 

433 

1446 ... 

W w 

II 

774 

aaa 

It 

268 

1450 ... 

II 

777 

> • • 

It ' 

480 

14'>2 ... 

|> 

805 

• • a 

ia 

.506 

1454 ... 

■ A 

811 

• « » 

II 

51! 


f W 


• • 


516 


— 


4 % 

11 

533 




« • a 

II 

444 

1 Burma Law Time*. 

• • a 

II 

452 

11919) Vol. XII. 

r 

t 

• • a 

tl 

4F8 

1 



• a a 

It 

210 

226 ... 

LVI 

968 

aaa 

It 

217 

228 ... 

II 

972 

• • a 

fl 

192 

234 ... 

aa 

051 

• • • 

It 

2i6 

236 ... 

w 

II 

964 

• • » 

It 

251 

239 ... 

II 

960 

aaa 

It 

267 

241 ... 

1 1 

963 

• 1 • 

)| 

271 

246 ... 

LT 

707 

a a 1 

M 

520 

247 . . 

LVI 

948 

... 

tl 

628 

249 ... 

1 • 

930 

• .. 

It 

278 

251 .. 

P w 

11 

663 

• t a 

tl 

199 

255 ... 

LV 

711 

aaa 

It 

202 

26! ... 

LVI 

946 

• • • 

tl 

135 

263 ... 

«• 

936 

aaa 

It 

141 

264 ... 

t w 

II 

039 

aas 

M 

193 

266 ... 

LVU 

K1 

• a a 

• • a 

II 

tt 

195 

324 

269 ... 

Rot repoftahle. 

• • • 

LXII 

646 




• • « 

LIX 

344 





357 

160 

609 

676 

641 
661 
6'3 
639 
636 
466 
626 
718 
293 

642 
1 

3'6 

606 

765 

759 

74) 

747 

761 

796 

SX) 

78.3 

713 


Burma La to Times 
Vol, ZIII. 


1 

3 

0 

0 

12 

18 

19 

21 

26 

28 

81 

S3 

84 

86 

37 

40 

41 

43 

44 
47 
51 
62 
78 


« • i 

• a • 

' «• 

• •• 
a aa 
a aa 


« • ( 

• a * 

• aa 

• t « 

• aa 
< a a 

> « • 


L 

LVI 

LVU 


ta 


LIII 

LVII 


tl 

II 


IP 

LV 

L 

LVII 

LVI 

LVII 

LV 

LVII 

LV 

LVI 

LVIII 

LVII 

LIX 

%i 


7a9 

681 

816 

868 

444 

900 

904 

908 

948 

447 

429 

966 

677 

950 

7.8 

958 

721 

663 

625 

918 

624 

828 

806 



Burma Law limes, 
fol. Xlll — conoid. 






Ind. Caa. 


'afire. 


Vol. 

Page. 

Page. 

80 


LIX 

535 

204 

86 

. . • 

PI 

562 

204 

80 

• • • 

pi 

804 

207 

91 

4 • ( 

PP 

844 

2 »8 

94 

• - 1 

LVIII 

1 1 

210 

100. 


LiX 

809 i 

212 

103 

• « 1 

Kot report<ible 

217 

104 

• • 1 

LIX 

659 1 

228 

106 

« « • 

PP 

555 

234 

107 

• • • 

«P 

545 

23*1 

111 

• • • 

LXI 

663 

237 

112 

... 

PP 

634 

251 

114 

»•« 

tP 

637 

258 

117 

• * « 

it 

640 

261 

119 

« • • 

Pt 

676 

269 

127 

« • • 

PI 

689 

270 

129 

• • • 

IP 

701 

1 

132 

« • • 

PP 

684 

1 


Ind. CaSi 
Vol. Page- 


« • » 


• ■• 










LVII 

P) 

>1 

P) 

LIX 

IP 

IP 

LX 

It 

PP 

LIX 

LX 

IP 

t» 

PP 


940 

bBl 

809 

812 

834 

960 

966 

999 

63 

5 

7 

1006 

16 

23 

1001 

997 


Pajjo. 
500 
615 
624 
•537 
547 
5C5 
6GS 
6S3 
692 
697 
604 
611 
620 
623 
633 
647 
664 
66 2 


Ind. Caa. 
Vol. Page 
LVl 


• •• 


136 

145 

147 

152 

154 

156 

157 


• « • 


LIX 

LXI 

IP 

PP 

n 

Lxii 


823 

704 

778 

805 

835 

1005 

188 


Vyf. 


. L. K., 5e»-«e3, 
XL 171. 


Lower Burma Rulings, 
(1919; Vul. X. 


1 

6 

20 

37 

46 

63 

56 

67 

71 

76 

88 

95 


L 

LVII 

LVI 

LIII 

LVlIl 

Lll 

LVl 

1« 

LIV 

LVI 


IP 


L 


104 

• « • 

LVI 

663 1 

107 

. . • 

LI 

106 

« • • 

PP 

677 

1»5 


PP 

107 

» • • 

If 

691 

125 

. . • 

t 

lit 

• • • 

PI 

653 

129 

• > • 

LIV 

117 

1 t • 

PI 

948 

133 


LIII 

120 

...XXXVIII 

938 

139 

• • • 

II 

133 

• * • 

LVII 

948 

147 

• • • 

IP 

136 

» « • 

LV 

239 

164 

• 1 « 

LV 

160 


IP 

254 

164 

> • » 

IP 

164 


LVII 

904 

175 


LIII 

166 


IP 

81 

182 

• • ( 

LI 

159 


IP 

fOO 

190 

• • • 

LIV 

161 

« • • 

PP 

908 

254 

• 1 • 

LVI 

167 


LVIII 

i 

266 

• •• 

PP 

191 

• • • 

LIX 

798 

274 

• • • 

PI 

194 

. • • 

II 

804 

280 


LUl 

196 

. . ' 

IP 

806 

290 

• • 1 

LVIII 

199 


It 

809 

300 

... 

LIV 

203 

• • * 

PI 

823 

311 

P • P 

LV 

236 

» ( • 

IP 

844 

337 


LIV 

240 

• « « 

PP 

853 

354 

« P • 

LV 




Vi>l>er Burma Ruling', 
\ ot HI. 


201 

20? 


LVII 873 
9:s 


370 

377 

415 

418 

426 

438 

446 

463 

466 

4^6 


XLIX 

LV 


749 1 
406 ; 
325 1 
147 
456 : 
223 
: 37 
334 
892 
873 
876n 
849 

177 

916 

849 

75-i 

882 

103 

622 

994 

999 

13i 

976 

678 

778 

38 

141 

5i2 

851 

703 

639 

7-‘6 

180 

620 

157 


yot reportabl:. 




I « • 






« * » 


LIX 

Llil 

LVl 

LIV 

LV 

LVI 

LIX 

LVI 

LV 

LVII 

LVIII 


32 
464 
741 
8 
781 
747 
734 
539 
475 
473 
37 
755 


Calcutiii Law Journal, 
Vol, XXII. 


Ifot reportable. 


LVI 


»1 


LVl 

839 

LIX 

340 

LIV 

169 

LV 

189 

LVII 

140 

LIII 

3*7 


o34 


671 
713 
721 
733 
741 
745 

762 
738 

763 
770 
782 
795 
799 
803 
809 
R13 
818 
823 
833 
841 
849 
861 
866 
869 
901 
907 
914 
918 
921 
932 
9>l 
961 
674 
979 
990 

1006 
1012 
10-20 
1027 
1043 
lOOS 
1079 
U'J) 
llOl 
1103 
^ IU5 


• • • 


• • • 


• • « 


* • 


• > 




• • 




• • 


LVII 

LIX 

LV 

LVill 

LVII 

LX 

LVI 

LVIII 

LX 

LVl'il 
LX 
LVl 
LX 
LVII 
LX 
Not repo 

LVIII 

LX 

LIX 

LVII 

LX 

LVU 

LXI 

LX 

LVIII 


556 
686 
67 

542 
959 
929 
915 
889 
671 
831 
880 
895 
922 
917 
532 
182 
934 
909 
table 
924 


915 
37 
22 
974 
101 
380 
940 
705 
318 
946 
969 
943 
S02 
274 

.Yc>< reportable. 

LX 


PP 

LX 

M 

LVl 

fl 


• » • 


• « < 


«*• 




LVIII 

LX 

LVI 

LX 

LVII 

LX 

LXI 

LIX 

LVU 

LVIII 

LVII 

LX 

LVill 

LVII 


987 

977 

265 

984 

19 

959 

1 

051 

14 

814 

•216 

879 

879 

327 

931 



lud- Cas. 

Vol. Page. 

o 

1 ... 

L 

374 

3 ... 

LIV 

197 

7 ... 

Lll 

430 

11 ... 

XLllI 

856 

12 ... 

XLIV 

695 

14 ... 

LVI 

8 

20 ... 

LVill 

674 

33 ... 

PP 

849 

37 ... 

LVI 

19 

48 ... 

IP 

4 

62 ... 

LV 

5 

63 ... 

PP 

160 

68 ... 

LVI 

38 

73 ... 

XLIII 

3 

73 

LV 

164 

78 ... 

LIV 

719 

81 ... 

LVI 

122 

87 ... 

LV 

791 

91 ... 

Lll 

333 

93 ... 

LVI 

693 

93 ... 

LV 

157 

122 ... 

LVI 

831 

127 ... 

LV 

731 

130 ... 

LVI 

726 

131 ... 

PI 

734 

150 

LV 

747 

158 ... 

PP 

817 

162 ... 

PP 

706 

163 ... 

11 

767 

167 ... 

>P 

778 

174 ... 

IP 

784 

178 ... 

« 

790 

179 ... 

LIU 

814 

183 ... 

LIV 

169 

183 ... 

LVII 

97 

192 ... 

LV 

994 

197 ... 

LVI 

551 

199 ... 

LVill 

598 

202 ... 

LVl 

748 

204 ... 

II 

758 

206 

LVIII 

531 

20) ... 

LVI 

778 

247 . . . 

II 

550 

239 ... 

PI 

571 

267 ... 

LVII 

93 

272 ... 

LVl 

532 

283 ... 

11 

641 

298 ... 

LUl 

634 

305 . . 

LVl 

858 

310 ... 

IP 

849 

313 ... 

LVU 

22 

320 ... 

|i 

29 

329 ... 

1 1 

211 

334 ... 

1 * 

37 

340 ... 

* > 

43 

342 ... 

L\ I 

86-2 

345 

LV 

473 

3 8 ... 

PP 

737 

351 ... 

LVU 

‘J 

3.54 . . 

XLIV 

4:*i 

1 357 .. 

L' 

1 

36U 

I.', ' 

1 

361 . , 

LV 

p p 

365 .. 

i.VU 



Calcutta Law Journatf 




lad. Cas. 

Page, 


Vol. 

Page. 

369 


LVII 

161 

371 

* 4 1 

LVI 

240 

3/2 

• • % 

LV 

639 

376 

* 4 • 

LVh 

686 , 

379 

• t ^ 

LII 

300 

332 

• 9 4 

LVI 

801 

386 

4 9 9 

ff 

839 

389 

1 • 4 

LV 

231 

891 

• • 4 

LVI 

828 , 

402 

9 4 4 

LVIII 

929 

435 

4 0 9 

LVII 

2i6 I 

447 



226 

463 

• 4 1 

LVIII 

327 

471 

♦ ^ • 

LVII 

931 

476 

^ 1 1 

94 

278 

482 

4 4 4 

LVIU 

806 , 

495 

* 4 4 

LVII 

375 : 

601 

9 9 4 

tt 

3S0 

507 

•44 

If 

344 ^ 

6IU 

^94 

LVIII 

353 


Vol. 

XXXll. 

1 


1 


LIII 

622 { 

H 

9% 9 

LVIU 

836 

9 

4 9 « 

tl 

844 

12 

4 4 9 

tf 

816 

11 

4 • 4 

99 

928 

15 

4 9* 

*» 

841 

19 

4 4 9 

11 

867 

26 

• • i 


877 1 

27 

1 • 9 

•i 

854 

31 

4*9 

M 

817 

34 


»1 

255 , 

37 

9 4 9 

It 

>69 1 

42 

4 1 4 

LVII 

829 1 

44 

4 4 4 

l» 

833 ‘ 

46 


11 

912 

48 

4 * 9 

LIX 

689 

64 

4 4 9 

• 1 

403 

64 

4 4 4 

Sol rci/ortaOU, 

6> 

499 

LVI 

32 1 

76 

9 4 

LIX 

1 

3 

7? 

9 44 

11 

49 

81 

• 44 

11 

686 

83 

* 

«• 

695 

85 

♦ * 

LVII 

877 

89 


Ll.X 

204 

94 

« « « 

11 

143 

121 

1 9 9 

LV 

969 

124 

9 9 4 

LX 

647 ' 

127 

• 99 

LVIU 

403 1 

130 

4*9 

1 i 

■113 1 

134 

4 9* 

LVII 

998 

137 

4 1 

L\ ill 

417 

140 

949 

11 

398 

151 

449 

LX 

166 

168 

, ^ 

tf 

337 

20 4 


1 1 

417 

210 

• * 4 

»1 

284 

214 

• • 

LV 

i93 

221 

*94 

LX 

715 

223 

4 » 1 

LVIU 

1 

2?6 

. 

LX 

2^0 


C 8 ) 


Calcutta Liiw Joutnul, 
Vol, XJlXJ/— concIJ. 


CiUculU mckly Notes, 
^ol, SXIV^—coutd. 


Page. 

239 

255 

270 

273 

286 

296 

302 

314 

333 

402 

421 

433 

417 

451 

453 

471 

476 

478 

479 
46 U 


lod. Cas. 
Vol. Page. 
LX 28S 
Ll.X 643 
LX 323 
LX ( 539 

443 
» 466 

82 

LVII 768 
LXUI 60 
LX[ 91 
» 107 

» 112 

LIX 1 
LXI 846 ' 
LXII 193 
LVII 329 
LXI 655 
.. 800 
LVII 465 
834 


CalcutUi ITeeUy Notes. 
Vol, XX/K-»contd. 


Calcutta n-eekhj Notes 
Vol. XXIV, 


177 

184 

189 

195 

196 
IU9 
2UI 
206 
211 
215 
223 
2 >6 
2;9 
247 
249 
265 
263 
274 
V88 
294 
297 
302 
804 
306 
309 
316 
321 
326 
328 
3c0 
335 
3-49 

342 

343 
346 
>52 

368 

369 


LIIl 

LV 

LIU 

LV 

LIV 

LV 

Lll 

LW 

LII 

LV 

LIV 

Lil 

LV 

LIV 

LIU 

LVII 

LV 

LIU 

LIV 

LV 

Lill 

LVI 

LIV 

LUl 

LVI 

LVl’il 

LVI 

LIV 

LVII 

LVI 

LViil 

LVI 

LIU 

LVlIl 

LVI 

LIU 


534 

150 

741 
593 

781 

204 

497 

742 
673 

6 

952 

333 

157 

487 

288 

382 

189 

347 

439 

639 

131 

457 

662 

778 

19 

122 

S48 

431 

538 
121 

8 

476 

170 

657 

901 

421 

539 

r>22 


Page. 

378 

380 

382 
385 

383 
394 
399 
401 
403 
403 
410 
415 
418 
4-26 
444 
446 
434 
431 
463 
465 

467 

469 

478 

494 

501 

627 

629 

636 

538 

541 

645 

549 

563 

667 

571 

673 

675 

577 

582 

592 

599 

601 

612 

617 

619 

621 

624 

026 

631 

<>39 

0*0 

G50 

6.7 

65J 

662 

672 

<74 

f85 

eoo 

699 

703 

708 

711 

716 


Ind. Cas. 
Vol. J*agc. 


LVI 

LVIII 

LVII 

LVI 

LV 

LVI 

LVIII 

LV 

LVII 

9* 

IV 

LVI 


tt 

LIV 

LVI 

LVIII 

LV 

liVI 

LIV 

LIX 

LVIII 


ti 

LIX 


566 

651 

698 

14» 

586 

4S6 

890 

10 

473 

93 

97 

731 

677 

778 

1007 

154 

641 

631 

164 

753 

862 

121 

6 

1 

929 

9i2 

845 

432 

436 

664 

643 


LVII 643 
Not icportablc. 
Not reportable, 
LIX 439 
L 378 
LVII 574 
.. 249 

LVIU 851 
LVII 21} 
LIV J4U 
LVII 6..G 
LIU 630 
LVIII 765 
7.11 

LVI 849 
L\U 161 

•• >01 
Aol reportable. 
LVI 6.'12 
>VU 29 
LVIU 3HH 
LVr 410 
LVIU 671 
M 745 
LV 689 
LVIU 255 
LXI 431 
LVIU 662 
7a5 

LVI 396 
LVIU 761 
LVI 616 
•> 242 

LVIII 031 


LVI 

I vu 
LVIU 
LVI 
LVIU 

M 

LV 

LVIU 

LXI 

LVIU 

LVI 

LVIU 

LVI 


LVIU 


, Page 
i ' 7>7 
' 721 
' 728 
735 
737 
; 743 
744 
746 
749 

762 
766 

763 
' 767 
I 769 
' 776 

783 

785 

791 

794 

800 

809 

813 

818 

856 

857 
860 
874 
879 
881 
888 
891 
893 
899 
902 
Co 5 
914 
922 
026 

927 

928 
029 
938 
919 
964 
058 
961 
967 
069 
072 
077 
082 

100 1 
ICOl 
1007 
1011 
1016 
1020 
102 i 
1024 
li»26 
10 2 
1039 
1053 

U )''6 


lad. Cas. 
Vol Page. 

LI 356 
LVI 302 
LVIII 806 
LIX 218 
LVIII 778 
» 831 

,1 924 


LVIII 

666 

LVII 

805 


931 

tf 

278 

LVIII 

817 

LVIII 

13 

LX 

196 

99 

917 

tt 

182 

LI 

405 


LVIU 879 
.. 816 
M 902 
>. 353 

LVII 929 
Not repoi table, 
LIX 814 
LVIII 867 
LIX 126 
LVI 32 
LIX 581 
M 672 
LVIU 854 
LVII 879 
LVIII 928 
LVI 391 
LX 362 
LIX 181 
LlII 420 
LIX 191 
LVI 210 
Not reportable, 

t m • t m 


LVII 

LXI 

LVI 

LIX 


868 

25 

274 

8«2 

868 

21 .) 

960 

736 

891 

143 

21 


LVII 96C 
LIV 73e 
LVIII 891 
LIX 143 
LVIU 21 
Not reportable. 
LX lOi 
LVIU 327 
LIX 68fl 
»i 7* 0 
2 f.U 
.. 710 

Not reportable. 

LX 406 
LIX 643 
LVI 642 
. 589 


( 9 ) 


Calcutta Weekly NoUs, 
Vol. ZXIK— conoid. 


Page. 

1057 

1061 

1068 

1070 
1072 

1071 
1075 






• » • 


Ind. Cas. 
Vol. Pago. 
LX 298 
„ 312 

Not reportable. 
LX 204 
745 
321 
336 


n 


Lahore, 1. L. R , Scries, 
Vol, I — oontd. 


It 


1 

4 

9 

13 

21 

24 

26 


Vol. XXV. 

LVI 
LXI 




II 

II 

*1 

>1 

LIX 


730 

466 

529 

503 

641 

522 

27 


Page, 

66 

69 

73 

77 

80 

83 

89 

92 

100 

102 

105 

109 

117 

124 

128 

134 

137 


Ind. Cas. 
Vol. Page. 

755 
924 
928 
6S 
931 
137 
956 
953 
993 
167 
509 
865 

272 
256 
254 
191 


LI 

LV 

If 

Liir 

LV 

LIII 

LI 

LV 

LVII 

LV 

II 

LVI 

II 

If 

It 

17 


Lahore, I. L. K., Series, 
Vol. I — conoid. 


29 ... 

LXI 

443 

140 

1 « 9 

LI 

728 ; 

36 ... 

LIX 

778 

UG 

4 ¥ 4 

LIII 

783 

38 ... 

LXI 

549 

151 

1 • » 

LVI 

207 

42 ... 

LXIL 

73 

154 


II 

251 

45 ... 

LX 

284 

158 


LII 

352 

47 ... 

LXI 

511 

163 

9 ♦ 9 

LVI 

446 ' 

49 ... 

LVII 

465 

161 

• 0 0 

II 

229 ; 

57 ... 

LXI 

•539 

173 

• • 9 

LV 

793 , 

62 ... 

>1 

380 

187 

« « 0 

It 

820 

88 ... 

1 1 

.535 

192 

0 # « 

LVIII 

603 

71 ... 

tl 

632 

203 

» » 9 

LIII 

331 

73 ... 

LVIII 

836 

206 

lit 

LVI 

728 

80 ... 

LXI 

112 

210 

0 0 0 

It 

733 

89 ... 

II 

544 

213 

9 

|> 

744 

95 ... 

If 

405 

216 

% • 4 

tl 

777 

97 ... 

LVII 

1 

218 

» 9 ♦ 

• 1 

774 

99 ... 

LXI 

908 

220 

19 9 

LIV 

400 

102 ... 

II 

699 

223 

• 0 9 

M 

913 ! 

106 ... 

It 

469 

225 

• 9 0 

LVII 

199 

122 ... 

LVII 

329 

229 

* $ 9 

LVI 

923 

127 ... 

LXI 

919 

234 

♦ 9 0 

LVII 

215 

129 ... 

LX 

809 

237 

« 9 ^ 

It 

223 

137 ... 

LXI 

904 

241 

• 94 

LIII 

805 

140 . , 

LXII 

179 

245 

1 9 I 

LVII 

204 

142 ... 

LXI 

1003 

249 

9 » 1 

II 

207 




259 

♦ % 0 

|> 

176 




j 260 

« 9 * 

M 

jes 




262 

• 9 9 

LV 

610 

L'lkoie, I. 

La A., Scl'iesy 

276 

• 9 9 

II 

324 

Vol. 1. 


284 

• 4 » 

LIV 

419 




1 292 

• 9 9 

LVIII 

11 

1 ... 

LV 

828 

1 295 

• I 9 

LIV 

512 

6 ... 

LVII 

185 

298 

♦ • 0 

LVIII 

19 

13 ... 

LV 

872 

302 

4 9 $ 

LIV 

853 

15 ... 

11 

838 

' 307 

$ • 9 

LVIII 

6 

21 ... 

LI 

936 

1 310 

9*9 

LVII 

942 

22 ... 

LV 

975 

317 

9 9 9 

II 

ICOO 

25 ... 

It 

944 

326 

9^9 

LVI 

440 

27 ... 

ft 

S33 

' 339 

9 « 9 

LVIII 

748 

31 ... 

If 

869 

‘ 342 

a P • 

• % 

630 

35 ... 

II 

997 

344 

* i 

LVI 

678 

39 ... 

11 

935 

, 343 

9 9 

LV 

933 

45 ... 

II 

845 

352 

4 9 1 

LIV 

920 

48 ... 

tl 

847 

! 357 

1 1 9 

LVIII 

787 

51 . , 

11 

879 

i 361 

9 9 * 

tl 

830 

54 ... 

LIII 

644 

363 

9 ♦ 0 

1 • 

789 

57 ... 

LI 

787 

365 

» 9 1 

It 

793 


Page. 
36S 
376 
380 
387 
389 
396 
402 
406 
410 
415 
423 
429 
433 
436 
440 
443 
445 
451 
453 
457 
464 
472 
4Sl 
493 




« • 


• •• 


• • • 


Ind. Cas. 
Vol. Page. 

69 
420 
757 
76H 
398 
971 
184 
351 
518 
9S8 
117 

982 
986 
595 
33 
40 
153 
36 
861 
71 
5u3 
842 
883 
137 


' Punjab Law Repoier, 
Vol. XII, 1920— contd. 

Ind. Cas. 


LVI 

LV 

LVIII 

tl 

LIX 

LIV 

LV 

LVlil 

Lvh 

Lvm 

II 

LVI 

LIX 

It 

LVII 

LIX 

LVI 

LIX 

II 

LIV 

LV 

LVII 


1 VV 

12 

• a » 

LIV 

104 

13 

• a • 

LVI 

1 

U 


LV 

509 

16 

• a a 

LIV 

43 

16 

a a 1 

ft 

616 

17 

« a a 

II 

612 

18 

• » a 

It 

642 

19 

« • « 

LVII 

185 

20 

, 1 1 

LIV 

436 

21 

«»« 

It 

827 

22 

• • a 

LIII 

68 

23 


It 

123 

24 

a « a 

LII 

687 

25 

a a a 

LIV 

263 

26 

• «4 

tl 

268 

27 

a a« 

]!fot reportchUo 

28 

* a a 

LV 

g&3 


29 

30 

31 

32 

33 

34 

35 


• a * 




tl 

It 

LIV 


500 

9*9 

LIX 

513 

38 

4 4 9 

91 

503 

9*9 

LVII 

159 

37 

4 9 4 

tt 

5C8 

9 9 t 

LIX 

560 

38 

9 9 ♦ 

t> 

511 

• « 0 

tl 

721 

38 

0 0 0 

11 

540 

4 9 4 

tl 

734 

39 

9 9 0 

It 

549 

9 ♦ * 

It 

478 

40 

19 9 

tt 

554 

I 9 9 

LVI 

742 

41 

t 9 9 

ft 

558 

* 4 9 

LIX 

678 

42 

4 i % 

LIII 

562 

• 9 1 

LVII 

-450 

43 

9 9 I 

«f 

567 

I 9 9 

LVIII 

321 

44 

9 1 • 

tl 

574 

9 94 

II 

167 

45 

9 9 t 

II 

5S2 

... 

LX 

111 

46 

444 

ft 

588 

• a < 

It 

101 

47 

9 9 1 

If 

697 

a a • 

It 

88 

48 

9 0 1 

11 

602 

• • 4 

ft 

33 

49 

9 t 1 

9 J 

604 

• • • 

ft 

69 

60 

901 

LII 

608 

• • • 

LIX 

124 

51 

9 « P 

LIII 

612 

• • • 

II 

854 

62 

9 9^ 

91 

614 


It 

412 

53 

9*1 

II 





54 

4 9 9 

II 





55 

•94 

11 





56 

« 1 a 

LV 





57 

• 1 I 

LIII 





58 

» 0 0 

Not rept 

Punjab Law 

59 

a • 9 

LIII 


Vul. 

XXI, 1920. 

, eo 

aft 

LI 





61 

a t a 

LV 

Nu. 


Vol. 

Page. 

(>2 

9 9 0 

II 

1 


LIV 

400 

63 

I 9 4 

II 

2 

9 9^ 

LV 

607 

64 

• 0 ( 

fl 

3 


LIV 

55 

65 

9 9 1 

LIII 

4 

♦ , 

LV 

•479 

66 

« a 

LV 

5 


LIV 

.'>1 

67 


LIII 

0 


f 1 

362 

1 68 

9 • I 

LVI 

7 


* « 

383 

: 69 

a 9 * 

J.V 

8 

• « • 


387 

1 7o 

10 0 

»T 

9 


tl 

453 

71 

a a a 

1 1 

10 


II 

419 

72 

1 9 9 

9 

II 

11 


1 1 

41 

73 

1 a 

n 


LIV 273 
.. 832 

LII 604 
479 
539 
829 
LII 615 
609 
603 
625 
661 
657 
542 

e74 
•427 

419 
41L 
463 
441 
467 
404 
425 
680 
331 
333 
407 
416 
435 
620 
443 


935 

944 

975 

845 

872 

454 

847 

4.51 

878 

87ft 

82 S 

R3S 

869 

93-5 



( io ) 


Punjab Law Reporter^ 

Punjab Weekiy Reporter^ , 

1 Punjab Weekly Reporter^ 

Vol. 

XKI, 

192C — coDclc]. 

Vol. XIV, 

919-C'a-iL 

Vol. 

XP. 1920— Ciu»7- 





November. 



cuncld. 




lad. Cus. 1 


Ind. 

Cas. 




No. 


Vol 

Page. 

No. 

Vol. Page. 


Ind. Cas. 

74 


LIV 

961 

95 ... 

L 

n 

No. 

Vol. 

Pago. 

75 


LV 

997 

96 ... 

>1 

80 

47 

LI 

956 

76 


LIV 

941 , 

97 ... 

LI 

906 

48 

LV 

865 

77 


11 

950 

98 ... 

91 

860 

49 

LVI 

266 



LIU 

460 

99 ... 

II 

956 

60 

LV 

931 

79 


LV 

933 

ICO ... 

It 

751 

51 

LIX 

893 

80 

M« 

LIU 

457 

101 ... 

L 

G 

62 

... LVIII 

143 

81 


LIV 

546 

Criminal. 


53 

LV 

798 

82 


LVI 

923 

19 ... 

LI 

474 

64 

• • • II 

838 

83 


LIV 

982 

10 ... 

•t 

476 

65 

• • < II 

936 

84 


LV 

833 

21 ... 

L 

847 

66 

LIX 

71 

85 


LIV 

985 

22 ... 

LI 

6<9 

67 

I.X 

378 

86 


II 

943 

; NoiK.—Parta for 

Dec. 1 

58 

... LVIII 

167 

87 


II 

955 

1919 uoi 

published as 


Criminal. 


88 


LI 

755 

yet. 



1 

LV 

607 

89 


LVII 

167 

1 oL XV. 1920. 


2 

LIV 

51 

90 


LV 

928 

Cir<7. 


3 

LV 

479 

91 


>1 

924 

1 



4 

LIV 

E6 

92 


11 

953 

1 ... 

LVI 

1 

Sr 

LVI 

410 

93 


LI 

787 

2 ... 

LIV 

lot 

6 

LV 

993 

91 


LV 

931 

3 ... 

f 1 

41 

7 

** 

997 

95 


It 

913 

4 ... 

11 

43 

8 

LVI 

777 


98 ... 885 

97 ... LV1[[ \li 

9S ... Not reportable, 

99 .. Not reportablt. 

jCO ... LVI 

101 ... Lltl 6U 

102 ... LVI 671 

108 ... „ 671 

104 ... „ 072 

105 ... „ 007 

JOB Sot repoilablc 

107 ... Not reporlabic. 

108 ... LVI 774 

109 ... „ 777 

110 LIV 900 

111 ... „ 861 

112 ... LVI 738 

113 ... „ 728 

lU ... „ 7*2 

115 ... .. 173 

lit ... LV 05 

117 ... „ 171 

IIH „ 810 

119 ... LIV 884 

120 . LUi 7l'J 

121 ... LVI 229 

122 „ £91 

123 ... I,V 10i)7 

124 ... JUII2 

120 .. , K85 

120 LVI 723 

127 ... LIV 1007 

128 ... „ 994 

129 LlII 531 

130 ... LVI 744 

131 ... „ 201 

132 ... „ 254 

133 ... „ 250 

134 ... „ 272 

135 . „ 191 

^36 LVll 153 


I) 

6 

7 

8 

9 
10 
11 
12 

13 

14 

15 

10 

17 

18 

19 

20 
21 
22 
23 
V4 
25 
20 

27 

28 

29 

30 

31 

32 

33 
31 
35 
30 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 


LV 509 
LVII 185 
LIV 288 
„ 263 

Not reportable. 
LIV 273 
LV 9,3 
933 
362 
387 
383 
400 
453 
419 
884 

923 
436 

878 

832 
612 
54B 
829 

55 
171 

827 
50 
16 
28 

2 

828 
S72 
935 

833 
971 
970 
944 
847 

879 
644 
928 

924 
!'o3 


LIV 

>1 
• I 

M 

»• 

LVI 

tl 

LIV 

LVI 

LIV 

U 

tl 

LV 

«1 

LIV 

LV 


9 

10 


It 


Lvm 


774 

830 


iludraa, I. L R. Svi iea, 
Vol. XLlll. 


I I 

II 

> • 

LI 

LV 

LIV 

LV 

II 

n 

Liii 
LV 
1 1 
II 


Pape. 

1 

4 

32 

37 

51 

57 

61 

65 

69 

71 

75 

94 

107 

132 

135 

141 

14H 

l04 

174 

185 

214 

24-1 

253 

272 

280 

282 

284 

288 

309 
313 

310 
310 
325 
330 
S33 


Vol. 

XLIX 

LUI 

LII 

LIII 

It 

It 

It 

II 

tl 

LII 

LUI 

II 

LIV 

LUI 

LIV 

LU 

LI 

XLVill 
LIV 
1.111 
f I 
♦ I 
1 1 
»t 

LIV 

II 

LIX 

LIV 

LVI 

LIU 

If 

LV 

LIV 

LV 


Pape. 

611 

498 

821 

428 

405 

257 

7 

345 

1 

979 

976 

847 

209 

397 

679 

45 

209 

304 

907 

60 

90) 

901 

288 

367 

640 
292 
118 
978 
5 1 5 
260 
4SH 
855 
<63 
491 
O'iiJ 


ifadrat, I. L. R., Senes, 
rol XLIII—contd. 


Pape. 

344 

348 

351 

357 

861 

363 

365 

372 

881 

393 

396 

39S 

405 

410 

411 
421 
424 
429 
433 
436 
4.38 
443 
450 
464 
476 
480 
487 
498 
603 
611 
629 
541 
546 
550 

667 

679 

5S9 

609 

617 

029 

633 

635 

640 

643 

650 

660 

665 

o7*i 

0S8 

696 

703 

707 

709 

712 

715 

720 

722 

72.) 

728 

739 

744 

747 

760 

7^»J 


• •I 


«•! 


• • • 


• •• 


• %« 


• 4 » 


Ind. Cas. 
Vol. Page, 


LIII 

LIT 


ft 

U 


LVll 

LVI 

LV 

II 

)l 

II 

II 

LVIII 

LV 

Lvir 

LVI 

LV 

Lvr 

LX 1 1 
LIX 
LV 

II 

LVI 

It 

LV 

Lxr 

LVI 

LIV 

LV 

tl 

LVI 

It 

LV 
LVll 
LVI 
LV 
LVIII 
LVI 
1 1 
t » 

It 

It 

II 

LVIU 

It 

II 


I,\' 


11 

It 


LVI 

LVll 

LVI 

LV 

LVI 

LX 

i| 

J-VI 

LIX 

LVII 


689 

414 

608 

451 
172 
184 
164 
666 

452 
760 
517 
371 

86 

685 

345 

320 

763 

368 

665 

.519 

183 

45 

722 

576 

289 

13 

984 

1003 

658 

60 

154 

538 

447 

163 

117 

977 

724 

957 

754 

039 

73 

634 

67 

396 

301 

042 

730 

871 

554 

601 

697 

540 

684 

630 

424 

450 

940 

976 

239 

206 

498 

475 

947 

704 


( 11 ) 


ifotlroe’, /. L. il. Series, 
Vol. XLXI7— concld. 


Page. 

793 

795 

800 

803 

808 

81'^ 

816 

822 

824 

830 

835 

842 

845 




• •• 


I •• 


• > • 


• * • 


I •• 




• *4 


• • I 


Tod 

Vol. 

LIX 

M 

LX 

LIX 

LVllI 

LIX 

t$ 

LX 

LIX 

«» 


iladi os Law Journal, 
Vol. XXXF//f— conoid. 


Miulrad Law Journal, 
Vol. XXXJX— oontd. 


849 

• 1 

XXVI 

855 

• • « 

LX 

859 

• » • 

ll 

867 


LIX 

869 

• t * 

tl 

876 

a • • 

tt 

898 

> 1 • 

LX 

902 

1 •• 

LVIII 

903 

aa« 

LIX 

906 


II 


. Cas. 

Page. 
568 
2'7 
868 
255 
842 
498 
863 
417 
681 
268 
267 
662 
472 
455 
135 
700 
585 
507 
609 
164 
794 
532 

697 


i[adra$ 

Vol. 


Law Journal, 

xixvm. 


1 

• ♦ 1 

LIV 

68 

27 

• ♦ i 

It 

241 

28 

• ♦ ( 

II 

943 

29 

* 4 4 

LV 

533 

32 

• • * 

LIV 

209 

55 

» • • 

LV 

64 

58 

aa • 

I.IV 

163 

62 

« a • 

LVI 

2fkJ 

65 

• • • 

LV 

363 

70 

* • • 

LVI 

384 

73 

* « * 

LIV 

254 

77 

• a • 

LV 

377 

80 

« « 1 

LIII 

689 

84 

« • * 

LIV 

49 

86 


LV 

371 

92 

• a a 

II 

617 


93 

97 

108 

123 

126 

131 

135 

146 

146 

149 

190 

194 

198 

201 

203 

207 

209 

219 


>«« 




I »• 


• •• 




• •• 


LI 

LV 

LIV 

»» 

LV 

LIV 

»l 

LIX 

LV 

LIV 

LV 

M 

It 

ft 

It 

tt 

t» 


84 
722 
452 
45 
728 
758 
660 
9l2 
76 1 
978 
781 
49 L 
655 
546 
820 
760 
345 
684 
493 


Page. 
224 
226 
2-i8 

230 
239 
247 
2)1 
256 
259 
266 
271 
275 
291 
302 
313 
320 
322 
824 

327 
330 
333 
838 
340 
342 
349 
353 
360 
370 
337 
393 
397 
402 
419 
424 
431 
433 
437 
441 
444 
455 
461 
465 
457 
470 
476 
489 
491 
493 
603 
504 
606 
5U 
521 
632 
539 


« » • 


• • • 




• » 


Ind. Caa. 
Vol. Page. 
LV 444 


LVIll 

LV 


• » 


• • > 


• • » 


• « > 


• • • 




• »« 


«■« 


«•« 




» . • 


• I * 


• • • 


• « • 




tl 


n 

LVI 

LV 


II 


It 

LIV 

LVII 

LV 


tt 


11 

LTH 

LIX 

LY 


tl 

LVI 

LV 

It 

LIV 

LVI 

tl 

LV 

It 

tl 

LVI 

LV 

It 

LVI 

LVIll 

LV 

It 

It 

LVI 

LVill 

LV 

LVI 

Lv’il 

LVI 

It 

LVII 

LVI 

LIII 

LY 

Lv’ll 

LVI 

»l 

It 

tl 


1 

ll 

18 

27 

30 

37 


LV 

Vol. XXXIX. 
LVI 


I at 


• a« 

a a • 

• at 


It 


tl 


6S6 
333 
198 
666 
368 
86 
697 
486 
565 
753 
380 
576 
550 
901 
65 
267 
786 
519 
936 
1003 
740 
78 
92 
•447 
793 
734 
50 
522 
538 
481 
648 
969 
959 
943 
5i4 
G39 
626 

163 
1 

424 

67 

630 

932 

117 

819 

643 

9S4 

184 

450 

164 
32 

306 

957 

977 


LVII 

LVI 


440 

395 

293 

302 

764 

642 


Page. 

41 
50 
58 
63 
65 
68 
70 
77 

84 

85 
91 
98 

106 
108 
115 
125 
135 
147 
151 
161 
161 
174 
179 
IRl 
183 
188 
195 
20.1 
218 
222 
225 

2:1:1 

239 

24:1 

267 
261 
269 
273 

iJ77 
296 
312 
316 
3'9 
329 
341 
345 
350 

375 

377 
;i82 
891 
403 
412 
417 
427 
431 
438 
446 
449 
456 
463 

472 

474 
' 476 


• Ind. Cas. 
Vol. Page. 


a a 




» • » 


• • • 


• • 


• •• 


• • • 


• • a 


• » 


• • 




■ a a 


• » 4 


I a a 


a«t 


» « » 


• • • 


a* 


a a • 


« • • 


» • • 


« • « 


• a* 


aa* 


a •• 


LVIII 

LVI 

LVII 

LV 

LVI 

tt 

LVlil 

LXII 

LVII 

It 

tl 

LVI 

LVII 

LXl 

LIX 

LVII 

LVTIl 

LVII 

It 

LIX 

tt 

II 

tl 

LVII 

LVIII 

II 

LVI 

LVII 

LIX 

Lv’i I 

at 

M 

LIX 

la 

LXI 

LVII 

LIX 


• •a 


aaa 


• a « 


a* » 


:is0 
730 
718 
940 
498 
639 
391 
664 
856 
183 
854 
664 
1 

274 

397 
658 
47A 

535 

H85 

325 

545 

287 

398 
417 
268 
167 
606 
871 
4 >8 

976 

778 

202 

841 

465 

713 

320 

501 

943 

552 
8 '4 
472 


Madras taw Journal, 
Vol. XXXIX— conoid. 


Page. 

4^4 

4®6 

490 

49« 

408 

495 

498 

611 

525 

629 

56) 

567 

571 

572 

.573 

574 
, 577 
! ,586 
i 590 
697 
603 
608 
621 
623 
G26 
629 
G39 
619 
685 
692 
697 
7U2 
7O6 

709 

710 

711 
714 


a al 

Tnd. Cas. 
Vol. Page. 
LIX 918 

» a • 

tl 

686 

• a 4 

II 

532 

a a 1 

LVIII 

788 

• a • 

LV 

497 

• a a 

LX 

141 

» aa 

tl 

802 

a a a 

LVIII 

80 

• at 

LIX 

1003 

a a# 

LXI 

242 

a a a 

LX 

16 

> a • 

tt 

185 

a • • 

ft 

32 

a a 

II 

117 

• • a 

It 

130 

. a 1 

It 

171 

• a a 

tl 

69 

• •• 

LXI 

530 

a a • 

LX 

77 

• a a 

tl 

192 

• • a 

LXI 

349 

• a a 

LX 

302 

a • • 

tt 

98 

• •• 

It 

197 

• a a 

II 

109 

%»a 

LXI 

597 


LIX 

350 

• 4 • 

It 

482 

. » a 

LX 

7 66 

• a * 

tl 

127 

• a a 

11 

215 

• a a 

11 

118 

• a • 

LIX 

311 

• a a 

LX 

84 

• » a 

It 

52 

• • a 

II 

18 

< a < 

1 1 

65 


Madras Laxo Times, 


t 


lX 

161 


Vol. 

XXVII. 


LIX 

245 





LVII 

626 

1 

a • a 

LIV 

154 

LIX 

220 

6 

• a a 

Lin 

901 

LX 

205 

11 

« 4 a 

LIV 

177 

LIX 

947 

37 

« 1 

»a 

524 

■ • 

662 

42 

• « • 

LIU 

534 

LVIII 

H93 , 

47 

> • a 

L 

457 

LVII 

IS ' 

53 

« a » 

LVI 

675 

LX 

239 1 

54 

• • • 

r 

199 

LIX 

464 

66 

» • a 

LV 

402 

LX 

201 

1 

1 . 1 

LVI 

384 

LIX 

690 

83 

a • a 

LV 

(i4 

LX 

209 

85 

at a 

LIV 

254 

% % 

267 

88 

• a • 

LUl 

856 

LIX 

507 

92 

a at 

LV 

658 

LVIII 

813 

94 

a a a 

LIV 

453 

LX 

2.35 

96 

• a a 

LV 

320 

LVIII 

601 

99 

• a a 

> » 

267 

LX 

564 

MO 

• • a 

If 

54G 

ll 

134 

102 

a a > 

LVI 

117 

w 9 

tl 

316 

1 100 

» a a 

Not reportable. 

700 

' Ul 

all 

LV 

380 



( 12 ) 


UaiYas Law Ti»W!, 
Vol. •ZXF//— coDcid. 

Ind. Caa. 
Vol. Page. 

T ^ r ^ . 

■ > 


• ■ ■ 


I % > 




> • * 


• • • 


• • • 


• • • 


• • » 




Jfadraj Law Tines, 
Vol, XXVIII— coutd. 

lad. Cas. 


1» 




v« 


L\ 




>1 


• I 


LVI 




1 * 


LV 


V6;{ 


I’ xxviir. 

I, VI 


1 • 


!»77 

:<>7 
i-Oi I 

0-30 I 


Vol. 

Page. 

LVII 

764 

LV 

754 

LVII 

724 

LVI 

391 

LVIII 

871 

LVI 

730 

II 

302 

tl 

630 

LVIII 

654 

LVII 

535 

LVI 

539 

LVIII 

386 

Not reportable. ' 

LIX 

214 

LVIII 

648 , 

II 

1 

LIX 

1 

LVIII 

80 1 

LVII 

606 ! 


Madras Law Times, 
Vol, XZF///— conoid. 

Ind. Cas. 
Vol. Page. 
LX 302 
760 
LV fi.'JQ 


iflto Weekly, 
Vol, Xf— coutd 


• • • 


• > > 


• • • 


»«• 


• • • 


LViir 


1 » 


i 


LVIII 

LIX 


.Vo< reportable. 


• » 


LX 187 
^'ot reportable. 
LVni 
Lvn 1 

LJX SI 


I 




• • • 


• « » 


»• 


• • • 


Laxo Weehlu, 
Vol. XI. 


• 4 


• • » 


• • I 


• • » 


• • • 


• 4 




• • • 


» • * 




Ind. Cas. 
Vol. Page. 


LIV 

LV 

LII 

LV 


It 


t» 

fl 


n 

Liir 

It 

LVI 

L 

LV 

LIV 

LV 

LVIII 

LIV 

LV 

LIII 

11 

LIV 

LV 

I IV 

»l 

LVI 

LV 

LVI 

M 

LV 

LVf 

LV 

II 

LVI 

$* 

Lit 

LVI 

LV 

II 
If 


II 


II 


II 


> « 


II 


tl 


LVI 
LIV 
LVI 

358 
524 
163 
039 
843 
100.3 
6dK 
50 
63s 
66 
417 
473 
764 
48.5 

Vo« reportable. 


154 
541 

956 
66S 
444 
546 
320 
267 
131 
679 
146 
678 
436 
70S 
791 
689 
264 
945 
522 
0.34 
404 
78 
<109 
121 
241 
722 
4S1 
434 
626 
476 
6S4 
754 
610 
7.3 
497 
613 
371 
486 
703 
697 

619 

331 

117 


It 

Lx’ll 

LVIII 

It 

LV 

tl 

LVI 

LV 

LIX 

LV 

LIV 

LVll 

If 


tl 


!«• 


LV 
LVI 
LV 
LIV 
LVI 
LV 


786 

f>7 

943 

63 

13 

ooy 



( 13 ) 


Law Wte^ly, 
Vol. X/— ooncld. 


Law Weekly, 
Vol. ZiX— coDtd. 


Laio Weekly, 
Vol. Jii— contd, 


Law Weekly, 
Vol. X/I— conoid. 


Page. 

5^3 

629 

632 

536 

537 
543 
551 
656 
559 
561 
563 
566 
574 
679 
584 
693 
596 
600 
602 
606 
609 
611 
620 


Ind 

Vol. 

LVI 

LV 

LVII 

LVI 

LX 

LV 

LVIII 

LV 

19 

LVI 


LVII 

LVI 

LV 

LVI 

LVII 

LVI 


Lvil 


. Cas. 

Page. 

552 

969 

424 

450 

235 

977 

851 

965 

940 

498 

530 

32 

718 

1 

660 

604 

678 

598 

6i2 

608 

742 

800 

708 


1 

7 

9 

12 

15 

17 

19 

25 

34 

35 
41 

43 

44 

45 
61 

69 
64 

70 
77 
86 
86 
87 
89 
92 

100 

101 

105 

114 

117 

139 

143 

145 

147 

149 

151 

155 

169 

161 


Vol. XU. 

LVI 

LIX 

LVIII 

« It 

LVI 

LVIII 

LIX 


LVIII 

LVI 

LVIII 

>9 

LXI 

LVII 

LVI 

If 

LVII 

LVI 

LVII 

LIX 


LVI 

LVIII 

99 

LIX 

LVIII 

LIX 

LVI 

LIX 


395 

214 

536 

508 

302 

511 

252 

233 

161 

654 

976 

827 

658 

778 

274 

957 

854 

92 

058 

258 

218 

475 

161 

788 

493 

445 

842 

648 

287 

642 

345 

363 

276 

229 

268 

390 

417 


Page. 

163 

165 

170 

171 
173 
180 
182 
188 
191 
193 
202 
212 
217 

227 

228 
232 
240 
243 
245 
249 

254 
260 
262 
269 

*273 

277 

285 

28S 

291 

255 
2f,C 
304 
811 
316 
322 
324 

328 

329 
331 
333 


Ind. Cae 
Vol. Page. 
LIX 393 
LVIII 856 
LIX 973 
266 

LX 226 
LIX 262 
„ 167 

LVIII 498 
LIX 241 
LVIII 885 
LIX 245 
LVI 730 
LVIII 871 
LIX 414 
501 
464 
.. 472 

662 
685 

M 081 

LXI 606 
LVI 539 
LIX 5j7 
LX 256 
LXI 349 
LX 397 
LIX 906 
LV 543 
1 IX 1003 
LVIII 824 
LVI 440 
LX 267 
LVII 1.56 
LIX 378 
91 

„ 183 

^6 

LX 134 
LIX 568 
LVIII 794 


Page. 

457 

460 

461 
465 
475 
497 

499 

500 
503 
505 
557 
512 
519 
530 
.532 
634 

535 

536 

537 
539 
544 
651 

I 656 
' 662 
; 563 
, 5G5 
; 567 

I 576 
I 586 
596 
' 698 
600 
603 
, t06 

■ 609 
613 
6I6 
625 
631 


lud. Cas. 
Vol. Page. 
LX 694 
Not reportohle. 
LVII 325 
LX PO 
LIX 9*7 


LX PO 
LIX 9*7 
.. 1 
LX 98 
212 

LVII 535 
LX 181 
216 
„ 700 

802 

LIX 307 

Not reportable. 


LVII 

LX 


91 

LIX 


LX 

117 

If 

123 

9t 

114 

LVII 

184 

19 

329 

LX 

246 

LXI 

800 


Not reportable. 


LX 


LVI 

LXI 

tt 

LX 


LIX 

LXI 

LX 


LVI 

LX 


3 4 

f t ^ 

LIX 

98 

633 ... 

99 

.349 

1 4 t 

Not reportable. 1 

6U ... 

• 9 

350 

1 4 4 

LIX 

894 

638 ... 

LX 

852 

4 « * 

II 

898 

339 ... 

99 

354 

4 9 4 

99 

889 1 

649 ... 

LIX 

.366 

444 

LV 

522 1 

656 .. 

LX 

361 

4^4 

LX 

'i7 1 

660 ... 

LVIII 

367 

9 % • 

LVIII 

893 i 

663 

LX 

371 

« 4 1 

LV 

770 , 

667 

fl 

385 

* * i 

LXI 

528 

668 ... 


386 

944 

LVII 

1 

670 ... 

>9 

388 

1 • 9 

LIX 

913 

673 ... 

99 

390 

♦ ♦ » 

LXI 

530 

674 ... 

99 

393 

9 9 4 

LVIII 

813 

679 ... 

LVII 

397 

4^0 

LIX 

690 1 

<•85 ... 

LXI 

403 

• $ % 

19 

685 1 

... 

LX 

403 

4 9 9 

LVIII 

21 

712 ... 

19 

411 

*40 

LIX 

697 

713 ... 

If 

423 

4 4 % 

LX 

I4'> 

718 ... 

LXI 

425 

• 40 

LXI 

510 

725 ... 

LX 

427 


LX 

10. )3 

730 ... 

Lia 

431 

9 • 4 

19 

2J1 

74* ... 

lA' 

435 

4 0 $ 

LVII 

18 

751 ... 

LVHl 

4U 

0 01 

LVIII 

80 ' 

759 ... 

LVI 


Page. 

767 ... 
772 ... 

777 ... 


Ind. Caa. 
Vol. Page. 
LIV 816 
LVIII 124 
LVII 713 


22 

144 

18 

361 

673 

697 

497 

146 

109 

15 

3U 

228 

127 

141 

69 

391 

52 

6> 

118 

64 

66 

350 

135 

228 

650 

609 

116 

691 

32 

611 

5*5 

612 

630 

639 

171 

780 

0*0 

302 

849 

293 


(1920) Madras Weekly 
Notes. 


1 

3 

7 

9 

16 

19 

26 

42 

61 

66 

70 

76 

77 
82 
92 

105 

110 

111 

112 

114 

117 

120 

122 

124 

125 
127 
129 
131 
133 
135 
137 
143 
145 

149 

151 

152 

153 

155 

156 
158 
160 
103 
168 
171 
176 
178 
181 
183 
185 
187 

150 
19 1 
I (i 
:'.i3 
2J5 


LlII 

LV 

99 

LIV 

LV 

LIII 

99 

LIV 

LVI 

LIII 

LIV 

LVI 

LIV 

LIII 

LV 

i 9 

LIV 

19 

LV 

Ll’h 

LIV 

LV 

LIV 

LVI 

LV 

LIV 


LVI 

LV 

LIV 

*9 

LIII 

LV 

LIII 

LIV 

9t 

LIII 


99 

LV 

LIV 

LV 


LVill 

LV 

LIV 

l.V 


184 

486 

105 

389 

78 

847 

905 

66 

117 

534 

121 

384 

680 

630 

452 

198 

241 

49 

64 

363 

855 

404 

533 

617 

163 

260 

377 

617 

254 

740 

245 

6.58 

508 

409 

968 

333 

397 

292 

414 

423 

.522 

308 

061 

70 

791 

758 

320 

781 

055 

697 

843 

754 

86 



( U ) 


(19^0) MaftraB We9kly 
No^c$ — contd« 



Tod. Gas. 

Pago. 

Vol. 

Page. 

209 ... 

LVIII 

689 

228 ... 

LV 

444 

229 ... 

»9 

493 

231 ... 


684 

233 ... 

LIV 

728 

236 ... 

LV 

666 

239 ... 

LVI 

476 

241 ... 

LV 

945 , 

245 ... 

LVII 

184 ' 

246 ... 

LVI 

73 ; 

247 ... 

i$ 

154 1 

248 ... 

LVIII 

639 1 

250 ... 

LV 

1CC3 

253 ... 

»* 

576 

261 ... 

LVI 

280 ^ 

264 ... 

M 

267 

265 . . . 

LllI 

77 

267 ... 

LVI 

524 

270 ... 

>1 

358 

272 ... 

LV 

371 

276 ... 

LIV 

749 

277 ... 

|» 

761 

279 ... 

LV 

760 

280 ... 

LVI 

60 

290 ... 

LVII 

485 

293 ... 

LVI 

67 

294 ... 

LVII 

784 

299 

LVIII 

00 1 

303 

I.VI 

92 

308 

i.V 

909 

311 ... 

♦ » 

943 

312 ... 

IV 

022 

315 ... 

« » 

538 

317 

« 1 

447 1 

319 ... 

t) 

7'l.3 ’ 

3.^4 ... 

LIX 

1 1 

326 ... 

LVI 

440 1 

332 ... 

»* 

13 

330 .. 

LVII 

414 , 

337 ... 

LVI 

400 

335 

I.V 

969 

:14) ... 


436 ; 

3 42 ... 

LVIII 

845 

346 

LV 

469 

347 ... 

LVI 

498 

H4J ... 

LVII 

721 

3'.0 ... 

LVI 

y.>7 

364 ... 

II 


366 ... 

|» 


3k>>> 

11 

«U2 

... 

LVII 

r, 3:> ^ 

;i7i ... 

« • 

.Vi4 

370 

LV 

ii77 


L VI 

.7)0 

:i-y2 ... 

% 1 

( 




doO ... 

« « 

:iurj \ 

• ... 

LVIII 

•)f> ’) •. 

i 

t) 


... 

LVJi 

753 


LV 

722 

Vf7 ... 

LVI 

302 

4US ... 

LX' 

658 

412 ... 

L7. 

742 


(1920) Madras Wcelly^ 
Notcs-^contd. 


lad. Gus. 


Pago. 

Vol. 

Page. 

413 ... 

LVIII 

386 

419 ... 

LVI 

163 

424 ... 

LIX 

476 

426 ... 


229 

428 ... 

LVIII 

893 

431 ... 

|» 

654 

435 ... 

LV 

984 

441 ... 

It 

630 

447 ... 

Not *epor table. 

457 ... 

LIX 

417 

458 ... 

II 

398 

4G0 ... 

LVIII 

871 

467 ... 

>> 

>98 

469 ... 

LVII 

718 

472 ... 

»• 

325 

474 ... 

LIX 

268 

477 ... 

If 

262 

478 ... 

LVIII 

124 

483 ... 

LVII 

540 

487 ... 

LVIII 

849 

490 ... 

LIX 

167 

495 ... 

LVIII 

885 

601 ... 

LI.X 

265 

602 ... 

II 

601 

605 ... 

II 

4’2 

607 ... 

«| 

464 

012 ... 

l>VIII 

801 

0l8 

1 • 

824 

519 ... 

LIX 

246 

628 .. 


085 

029 

t « 

081 

532 ... 

i| 

241 

034 

LVIII 

794 

034 ... 

II 

813 : 

537 ... 

LIX 

007 ’ 


i'lot rt'itoit'tile. 

LVJII ;l 
LIX 1003 
LX I 3iH 
LVIII fcOJ 
LVII 1 

LIX 27 

LVII I 228 
LXI 349 
LVII 329 
LIX 287 
947 

LX 267 
LVII 465 
LIX 632 
iU'i 

LX -JO 
LlX 690 

• »* L*'‘o 

„ L\ 604, 

LIX v,,f 
LXI }>i 
.. 4“») 

LX 700 
.. II.jO 
LXf 510 
LX ifK)3 ' 
LXI .,10 
LVII 6J'j ' 


Oi.) 

547 
560 
.5 S3 

556 

057 

509 

062 

06) 

668 

672 

587 

0)1 

59.1 

OOJ 

603 

•jO.4 

613 

616 

615 

i'.27 

Oil 

639 

eu 

>46 

648 

650 

Oil 


(1920) Mndyai Wee'nly 
iJotes — concld. 


Pago. 

Ind. Gas. 
Vol. Paire, 

660 ... 

LXI 

24> 

679 ... 

LX 

636 

684 ... 

II 

146 

685 ... 

LVIII 

13 

691 ... 

LX 

802 

698 ... 

II 

109 

700 ... 

II 

117 

701 

LIX 

307 

702 ... 

LX 

32 

703 ... 

tl 

18 

704 ... 

LXI 

300 

70S ... 

LX 

141 

710 ... 

LIX 

3U 

7il ... 

II 

350 

717 ... 

LX 

353 

721 ... 

t* 

246 

726 ... 

LXI 

361 

736 ... 

LX 

66 

738 ... 

LVII 

884 

746 ... 

LXI 

497 

764 ... 

LX 

27 

759 ... 


187 

761 ... 

tl 

583 

767 ... 

II 

65 

768 ... 

If 

H8 

770 ... 

It 

69 

770 ... 

II 

127 

7HO 

II 

215 

7'*^ .. 

1 1 

98 

784 

1 * 

134 

78-) 

LIX 

913 

7^6 

L\ 

04 

7o7 ... 

LIX 

8-)+ 

788 ... 

LX 

010 , 

789 . . 

LIX 

48.’ 1 


t 


•Yci^/jur l.aw R’liortii, 



Vol XI7. 


1 

LV.lt 

430 

3 

LIV 

7.)3 

9 

LVIII 

4 <9 

21 

1>V 

28S 

2) 

LII 

153 

30 

LVI 

082 

37 

LII 

9 40 

59 

LVI 

673 

04 

LIII 

776 

OS 

LVI 

249 

72 

XLIV 

25 i 

76 

LIV 

936 

84 

LVI 

30) 

87 

Lv: 

499 

8 » 

1 

481 

91 

XLII 

657 

94 

LVIII 

13 

103 

,, 

21 

ICG 

LV 

426 

1)4 

yo( reportable. 

12.) 

LIX 

285 

131 

LVI 

44 

136 

... LVIII 

18 


Ha^pur Laio Raporte, 
Vol. XVI — concld. 


Page. 

ludi Caa. 
VoL Pa?e. 

138 ... 

LV 

449 

140 ... 

LVIII 

860 

154 ... 

LVII 

535 

162 ... 

II 

1 

170 ... 

LXI 

481 

175 ... 

XLVIl 

956 

180 ... 

LIX 

511 

182 ... 

II 

455 

187 ... 

LVII 

645 

194 ... 

LX 

310 

196 ... 

1>VI 

247 

198 ... 

II 

926 

201 

LVII 

612 

204 ... 

LX 

316 

206 ... 

XLVIl 

909 

203 ... 

LX 

343 

212 ... 

LV 

4i6 

215 ... 

LVIII 

295 

221 ... 

LVI 

952 


Ouilh Case^, 

Vol. XXlli. 

I ... LVl 306 

13 • LV 629 

•• .. 4si 

. 634 

30 ... I, VI 3.<S4 

38 ... I.V .oil 


•40 

« « 

!• 

S/<3 

00 


LVI 

629 

04 

4 « 

LVIII 

843 

«2 

# M 

1 VI 

304 

67 


1 1 

0 47 

72 

4 1 

II 

32S 

8a 

* • i 

11 

6:11 

87 

• • 

LVH 

459 

83 

« « 4 

II 

3(il 

9’ 

* p t 

!• 

.3()l 

ft.) 

1 • 4 

LVI 

714 

104 

4 4 

LVII 

603 

106 

• 44 

l-VI 

(!90 

lOS 

* • • 

LVII 

553 

1 10 

P 1 1 

11 

6.S.0 

1 lii 

4 ♦ ♦ 

•1 

069 

1)7 

• $ 0 

M 

657 

118 


1 • 

513 

1 :’.5 

111 

U 

•407 

136 

• $ 9 

*• 

934 

l.iy 

• 

1 » 

930 

UJ 


% 1 

410 

140 

. . 

It 

907 

150 

. . 

LVIII 

891 

156 

, . . 

LVII 

973 

16 1 

1 • 

II 

470 

>06 

• • • 

11 

609 

)7l 

• • » 

LVIII 

SOO 

176 

. • • 

LX 

IMQ 

184 

. . , 

LVIII 

60S 

2 >4 

. . . 

LX 

177 

2U 

. 1 . 

LVIII 

0-'9 

216 

• « • 


607 



( 15 ) 


Ondh Caees, 

Vol. Xli/Z— conoid. 

lud. Cas- 


Paeea 


Vol. ; 

Page. 

Page. 


216 

a aa 

LVIU 

649 

151 

aaa 

222 

• a« 

LVII 

658 

157 

• a a 

229 

• • 1 

LVIU 

682 

158 

aaa 

237 

« at 

Not reportable. 

164 

a • a 

238 

aa a 

LVII 

641 

171 

• < > 

244 

» « > 

LX 

137 

176 

a a a 

252 

• • 1 

LIX 

677 

184 

• « • 

254 

a a a 

LVII 

488 

188 

• • • 

264 

• a a 

LVI 

745 

196 

aaa 

269 

• a a 

LX 

404 

203 

• • • 

275 

« > « 

LVIU 

906 

207 

« • a 

281 

• a * 

LX 

438 

219 

. • a 

284 

• « a 

LVIU 

963 

227 

a a a 

288 

• a a 

LVI 

336 

i 231 

a a a 

291 

a a 1 

LVII 

397 

234 

• a * 

803 

• « 

LX 

440 

237 

« • . 

320 

a a a 

If 

544 

240 

• • • 

324 

a a a 

It 

2u3 

242 

• « • 

327 

• « t 

»> 

219 

246 

a a 1 

334 

• a • 

tl 

213 

250 

. . 

339 

« a a 

LIX 

5G4 

258 

.. 

342 

« • 1 

>1 

566 

263 

• • 


^ A A 

A & 

570 

268 

« • 


Oudh Law Journal, 
Vol. VIZ— contd. 


In'l. Cas. 
Vol. Page. 
LVl 291 

Not reportable. 
LVI 304 
299 


Oudh Law Jourjial, 
Vol. 7 ZI— conoid. 


1(1920) Palna Cases— conoid. 




91 


349 

352 

358 

264 

X7I 

374 

360 

382 

384 

888 

392 

893 

896 


* • • 


» « « 


I •• 


» * • 


• •• 


675 
593 
596 
604 
673 
617 

676 

$ 9 

Not reportable. 
LX 690 
» 654 

Not reportable. 
LX 709 
LVI 318 


>» 

|» 

If 

LX 

>1 

ri 


Oudh Law Journal, 
Vol VIL 


1 

8 

11 

13 

)7 

20 

22 

24 

26 

28 

31 

36 

44 

48 

60 

61 

70 

74 

78 

91 

03 

147 


I « ( 


• « • 

• •• 

•41 


LV 481 
Not reportable. } 
LV 485 ' 
495 
441 
498 
501 
603 
506 
490 
766 
511 


It 

II 

It 

If 

It 


« « » 

• • • 

• • • 


LIV 
LV 

Xot reportable. 
LVI 306 
LV 618 
529 
634 
893 
873 
890 
896 

LVI 287 


271 

273 

278 

279 
282 
286 
289 
291 
296 
301 
3C4 
807 
308 
810 
312 
319 
830 

336 

337 
842 
318 
350 
356 
362 

371 

378 

880 

403 

406 

425 

429 

434 

439 

451 

459 

467 

470 

474 

509 

520 

•523 






• • • 


• •a 


• •a 


aa a 


LIV 
LVI 

LVUI 

LVI 

It 

II 

LIV 

LVI 

II 

LV 

•I 

LVI 

It 

It 

t1 

LIV 

LIX 

LVI 

II 

It 

II 

If 

LV 

Lvii 

It 

II 

LV 

LVII 

LV 

LVil 

II 

LVI 

LVII 

tl 

11 

LVl’il 

LVU 

ft 

11 

LVlil 

• t 

>1 

*t 

«l 

Lv'il 

LX 

Lvil 


II 

LX 


If 


LIII 

LVIU 


320 
733 
348 
354 
845 ■ 
335 I 
328 ' 
313 
19 
692 
696 
412 
659 
699 
707 
714 
720 
644 
364 
691 
745 
7-51 
756 
759 1 
611 
634 
415 ; 
419 i 
476 
638 
4S0 
710 

657 

481 
497 
826 
448 
509 • 
541 I 
533 ' 
891 i 
513 
626 

658 1 
488 I 
115 ' 
132 
184 
161 
165 
900 
397 
189 
137 
599 
559 
147 
177 

629 
667 


Page. 

524 

630 

636 

638 

542 

647 

565 

585 

589 

610 

611 

612 

620 

643 

657 

661 

665 

666 
667 
t69 
671 

I 690 
i 69i 
699 
1 706 


>« a 


• »a 


• aa 


lud. Cas. 

Pago. 

Vol. Page. 

120 ... 

LX 404 

m ... 

„ 410 

124 ... 

LIV 664 

125 ... 

LX 433 

127 ... 

437 

129 ... 

„ 440 

131 ... 

LVIU 608 

136 .. 

„ 983 

137 ... 

„ 945 

140 ... 

Not reportable. 

146 ... 

LVIU 990 

1.55 


It 

LX 


632 
560 
467 
462 
641 

»? 

Not rcportahle. 
Not reportable 
XiX 


ft 


If 


t> 


• 4 


» • t 


LIX 



(I92C) Fatna Cases. 


1 ... 

LIl 

4 ... 

L 

9 ... 

LIV 

11 ... 

LV 

13 ... 

LII 

15 ... 

LIU 

17 ... 

LII 

24 ... 

LIV 

33 ... 

la 

35 ... 

>1 

39 ... 

LII 

40 ... 

LIV 

42 ... 

LII 

49 ... 

LVI 

62 ... 

LII 

56 ... 

LVI 

59 ... 

LVIU 

61 ... 

LIV 

65 

Not rcpOi 

67 ... 

LIV 

73 ... 

LV 

76 ... 

LIV 

76 ... 

If 

79 ... 

11 

81 ... 

>1 

83 ... 

11 

91 ... 

LII 

96 ... 

LV 

98 ... 

LVIU 

100 ... 

Lll 

102 ... 

If 

109 ... 

LIII 

114 

LU 

118 

>f 


990 

857 

39 

59 

734 

43 

452 

241 

357 

207 

701 

222 

424 

490 

348 

165 

686 

173 


946 
27 
630 

997 
984 
703 
807 

125 
101 
182 
271 
147 
85 
20 
290 1 


168 
177 
179 
181 
184 
187 
193 
200 
203 
205 
209 
211 
221 
222 
224 
226 
227 
229 

231 

232 
235 
241 
245 
250 
253 
257 
269 
261 
266 
271 

274 

277 
281 
283 
285 
288 
289 
297 
802 
305 

332 

333 
337 
342 
349 
351 
356 
358 
360 
363 


• » a 


« a 


« • a 


« aa 


• • • 


• • I 


I • ( 


• aa 


a 


• a • 


aaa 


aa< 


Ind. Cas. 
Vol. Page. 


LIV 

227 

LV 

16 

LVU 

95 

LIV 

894 

If 

773 

LVI 

126 

HV 

652 

LVU 

99 

LV 

283 

LIV 

673 

LVI 

184 

II 

879 

II 

262 

If 

866 

II 

417 

LIT 

608 

LVI 

678 

LIT 

407 

LVU 

683 

LVIU 

749 

LVU 

fill 

LVI 

810 

II 

853 

II 

615 

ff 

867 

LVII 

261 

LVIU 

444 

LVI 

600 

LVU 

277 

LVI 

452 

LVIU 

393 

II 

405 

LVI 

697 

II 

920 

LVU 

621 

LVI 

344 

LVU 

384 

LVI 

507 

LVUI 

497 

Not reportable. 

LVIU 

489 

LVI 

322 

LVU 

266 

tl 

622 

LVIU 

291 

«l 

521 

LVU 

454 


LX 

LVII 

LVUI 

LVII 

Lvm 

LVII 

LVIU 

LIX 

LVI 

LVIU 

LVII 


fl 


II 

LXII 

LVII 

LX 


334 

169 

99 

516 

434 

353 

193 

179 

277 

977 

245 

837 

328 

234 

378 

640 



( 16 ) 


PaL'ia Law Jowrnal, 
Vof. V. 


Patnn Law Journal, 
Vol. T— concld. 


Page. 

1 

11 

17 

23 

32 

36 

39 

47 

59 

61 

64 

66 

70 

76 

79 

83 

87 

04 

97 
101 
104 
107 
120 
120 
135 
140 
151 
164 
235 
239 
246 
248 
251 . 

253 
256 
259 
263 
265 
267 
270 
273 
287 
302 
314 
321 
328 
339 
312 
344 
347 
357 
359 
371 
37-3 
376 

r!7u 

38;i 
387 
i?yo 
304 
307 
-VXJ 
•102 
106 


• • 


>> 




tl 


1 \ 


»» 


It 




M 


» 


II 


• I 


»» 


1> 


It 


♦ I 


I 1 


Iiid. Cas. 
Vol. Page. 
LII 147 
LIV 769 
715 
673 
39 
703 

Llll 9 

LVII 16? 
LIV 894 
LVII 285 
LVIII 527 
LII 900 
LV 890 
Lin 37 

LIV 6.58 
LVI 490 
LIV 652 
LVIII 68S 
LV 15 
37 

LIV 984 
807 
946 
997 
LV 289 
438 
841 

XLVI 929 
LII 802 
LV 214 
LVII 92 
653 
LV 179 
LVIII 510 
LV 68 1 
LVIII 1.S2 
LVI 983 
LVIII 486 
LVI 600 
452 
184 

867 
366 
322 
507 
262 
422 

Not rcp'irlablc. 
LVII n 
>1 588 

7 

LVIII 749 
LVI 370 
LVII 226 
LVI 493 
LXll 234 
LVII 245 
yot ri-jH rtdble. 
LVII 250 
XL! 95 
LVI 762 
.> 640 

LIX 25 
LTil oBs 


Page. 
410 
415 
417 
420 
423 
4-0 
451 

455 

456 
460 
463 
472 
490 
492 
500 

509 

510 
513 
616 
521 
636 
540 
545 
530 
563 
588 
692 
59.5 
698 
601 
605 
622 
632 
639 
641 
6U 
660 
652 
6.5f( 

060 
672 
681 
697 
701 
7U6 
715 
719 
721 
731 
740 
714 


Ind. Oas, 
Vol. Page. 


LVII 




>1 


II 


II 


Lviir 

LVII 

If 

II 

LVIII 

LVII 

Lvni 

LVII 

LVIII 

II 

LVII 

LVIII 


II 




LVII 

If 

LVII 

LVIII 

LIX 

LVIII 

II 

LVII 

LVIII 


LIX 

LVIII 

II 

LVII 

LIX 

LVIII 

LIX 

LX 

LIX 

LX 

LVIII 

»f 

It 

LX 


561 
421 
303 
300 
337 
49 
201 
461 
328 
333 
268 
2?6 
631 
291 
616 
271 
1007 
405 
341 
353 
265 
236 
238 
281 
786 
522 
717 
180 
240 
150 
72 
303 
741 
707 
497 
129 
513 
37 
43 
99 
473 
298 
434 
179 
331 
290 
285 
773 
977 

534 
282 



Low Times 
Vol. I 

1 

\ 

4 • 

LIII 

347 

5 ... 

LV 

786 

6 ... 

LVI 

766 

9 ... 
11 . . 
13 ... 
17 

LIV 

0H4 

II 

023 

>1 

652 

M 

802 


Patna Laxo Times, 
Vol. I — contd. 


Page 

19 

27 

28 
30 

32 

33 

34 
44 
47 
49 


Ind. Cas. 
Vol. Page, 


108 

112 

114 

115 
119 
121 

125 

126 
127 

J29 

133 

135 

136 
143 

146 

147 
149 
153 
166 
159 
161 
171 

176 

177 
180 
184 
U8 
lOo 
102 
193 
200 
203 
206 
209 
219 
221 
221 
224 


• « • 

• • « 


•^0 ... 

>1 

39 

•>7 .. 

LII 

860 

6') ... 

LIV 

997 

63 ... 

LV 

lot 

65 ... 

II 

214 

69 ... 

LIV 

965 

72 ... 

LV 

193 

73 ... 

XLVl’fl 

285 

#4 ... 

701 

... 

LV 

175 

77 ... 

LVIII 

437 

79 

II 

627 

J"! ... 

LVII 

95 

82 ... 

II 

69 

84 ... 

LV 

113 

102 ... 


U 1 1 


LIV 

II 

II 

LII 

LIII 

LIV 

LII 

Llir 

LIV 

II 


607 

672 

888 

701 

824 

630 

964 

S29 

941 

946 


It 

LVI 

LVIII 

L^’ 

XLIX 

LVIII 

LV 

II 

11 

ft 

II 

LII 

LV 

LVI 

II 

LV 

LIV 

LV 

tl 

LIV 

LV 

LIV 

LVII 

II 

LI 

LIV 

LVII 

LV 

LVI 

LV 

LII 

LVI 

LV 

LVI 

LVI 

LVIII 

LVI 

II 

LV 


490 
686 
835 
926 
182 
854 
826 
179 
674 
28S 
7.34 
861 
879 
1 20 
27 
894 
890 
600 
715 
881 
241 
291 
464 
189 
769 
823 
445 
379 
247 
147 
775 
556 
606 
867 
510 
592 
417 

9 0 <> 


Palna Law Times, 
LaL I — contd. 


Page. 
225 
227 
229 
236 
239 
241 
25S 
262 

267 

268 
269 

277 
282 
288 
201 

292 

293 

296 

297 

299 

300 
304 
310 
318 
323 
325 
331 
335 

339 
342 

340 
349 
354 
800 
369 
372 
374 
377 
379 
383 
386 
3.87 

389 

390 
392 
894 
395 
400 
403 
416 
4-^2 
426 
428 
43 1 
434 
441 

443 

444 
440 
451 
455 
467 
458 
465 


• • • 


' •• 


lud Cas. 
Vol. Pago. 
LVII 653 


LVI 




»•« 




• « « 




• • • 




I • I 


« » • 


• • « 


• » 


• • • 




• •• 


» • 


• •• 


• »« 


» « 


I •( 




• 41 


• « « 


• 4 




• 44 


• . • 


• *4 


II 

LXI 
LVI 
LVIII 
LVI 
LVII 
LVI 

LVIII 

LVI 

LVII 

f| 

• I 

LVI 

LVII 

II 

LVI 

II 

II 

LVH 

LVI 

LVH 

LVI 

II 

I) 

II 

LVlil 

LI 

LVIII 

LVI 

tt 

LVII 

II 

»• 

II 

tl 

LVl'il 

1-VlI 

LVI 

LVII 

I » 

n 
> » 

LVII 
LVIII 
LVII 
LVIII 
LVI 
LVII 


It 




LIX 
LVI 

LVIII .... 
Not reportable, 
LIV 673 
LVII 413 


495 
844 
425 
615 
49 
678 
812 
646 
649 
749 
920 
171 
201 
169 
286 
820 
421 
500 
756 
697 
6S3 
366 
273 
810 
322 
853 
426 
403 
62 
465 

459 
277 
184 
449 

460 
328 
662 
277 
260 
220 
252 
649 
782 
805 
531 
616 
657 
236 
473 
392 
212 
270 
341 
262 
040 
300 
685 

41 

607 

878 



( 


17 




) 


Patna Law Times, 
Vol. I— oontd. 


Pag«. 

407 

» ( 1 

Ind. CftB. 
Vol. Page. 
LVI 155 

469 

• • t 

LIV 

703 

471 


LVIII 

276 

474 

< • 4 

LVII 

786 

486 

• «« 

LVI 

270 

4b9 

»«« 

LV 

678 

490 

< « 1 

|> 

608 

491 


LVlIl 

247 

494 


LVI 

664 

498 

• • 1 

LVIII 

243 

601 



159 

604 


LVII 

707 

605 

• •• 


717 

607 

« « • 

LVI 

149 

609 

1 • • 

LV 

484 

511 

• •• 

LVIII 

72 

521 

• • • 

LV 

207 

622 

• • • 

LVIII 

623 

626 


LVI 

283 

529 

• • • 

M 

570 

531 

< • • 

LV 

682 

633 


If 

59 

636 

»•« 

LVIII 

303 

541 

« • ( 

LVII 

341 

644 

» • 4 

LVIII 

2i6 

646 

» • « 

LVII 

353 

667 

• »» 

LVIII 

337 

658 

• • * 

f 1 

255 

659 


f» 

37 

661 

> 4 1 

LVII 

147 

662 

• « • 

LVIII 

991 

564 

• • • 

Not reportable. 

669 

• • > 

LXI 

712 

671 

• » * 

LVIII 

160 

673 


ff 

191 

676 


LVII 

337 

578 

• » • 

LVIII 

310 

6»2 

• •« 

tf 

489 

588 

» « 1 

ff 

513 

501 


LVI 

821 

593 

• • « 

LVII 

7 

604 


LVIII 

518 

505 


ff 

236 

690 

• • « 

LVII 

245 

602 

• • « 

Not reportable. 

604 

• • « 

LVJI 

303 

606 

» • « 

LIV 

773 

608 

• • * 

LVII 

92 

609 

• » • 

ff 

286 

G12 

• • * 

LVIII 

40 

614 

« * • 

ff 

180 

616 

• « 4 

ff 

129 

620 

• • • 

ff 

28 

623 

» • • 

LVI 

512 

624 


LVIII 

31 

625 

1 « • 

LVII 

11 

627 

1 • • 

LVI 

511 

629 

• « « 

LVIII 

33 

632 

« •» 

LV 

693 

637 

« «4 

LVII 

522 

610 

• • 

Not reportahlc. 

641 

• • « 

LVIII 

521 

642 

• 4 > 

j } 

17 

643 

t » • 

If 

405 

U'io 

• • 1 

LVI 

452 

Bi7 

• » > 

LU 

282 

6uJ 

«14 

LVU 

454 


. Patna. Law Times, 
^.Vol. I — conoid. 



% 


. 

Ind. Cai. 

Page. 

Vol. 

Page. 

654 ... 

LX 

334 

657 ... 

LV 

294 

663 ... 

LXli 

234 

666 ... 

LVII 

250 

668 ... 

LVIII 

281 

676 ... 

ff 

238 

679 ... 

LIX 

370 

681 ... 

ff 

374 

684 ... 

If 

858 

690 ... 

Not reportable. 

691 ... 

LVIII 

265 

694 ... 

LVII 

384 

697 ... 

LXH 

185 

699 ... 

LVII 

196 

701 ... 

LVI 

983 

702 ... 

LVII 

561 

705 ... 

LVIII 

434 

708 ... 

LIX 

567 

710 ... 

LVIII 

1007 

711 ... 

fl 

291 

7i6 ... 

LVII 

672 

7i6 ... 

>» 

664 

717 ... 

ff 

457 

719 ... 

LVIII 

99 

727 ... 

LVII 

913 

729 ... 

LVIII 

268 

731 ... 

LIX 

636 

735 ... 

LX 

124 

738 ... 

LVII 

481 

738 ... 

LX 

61 

742 ... 

LVII 

261 1 

Sind Law Reporter. ^ 

Vol. XIV. 


1 ... 

LVI 

484 

12 ... 

ff 

482 

18 ... 

Jf 

514 

22 ... 

LVIII 

591 

28 ... 

If 

721 

46 ... 

LVI 

527 

53 ... 

LXII 

225 

69 ... 

LVIII 

513 

74 ... 

fl 

506 

79 ... 

fl 

769 1 

8i> ... 

ff 

519 

91 ... 

ft 

790 1 

97 ... 

Nvt reporiablts. 

99 ... 

LVIII 

799 : 

104 ... 

LXll 

237 ! 

123 ... 

LXI 

141 1 

128 ... 

LIX 

607 1 

132 ... 

If 

673 

137 ... 

LXIII 

685 

156 ... 

LXI 

451 

161 ... 

ff 

424 

168 ... 

LIX 

552 

171 ... 

LX 

273 

173 ... 

1) 

1001 

175 ... 

LXI 

305 

191 .. 

LVI 

302 

193 ... 

LX 

9.7 

198 ... 

II 

9.15 

203 ... 

XXVIU 

181 

217 ... 

LX 

■J12 

“*9 ... 

1) 

971 

•32i ... 

V 

-63 


Sind Lato Repurter, 
Vol, ZiF— conoid. 



Ind. Oas. 

Page. 

Vol. 

Page. 

227 ... 

LX 

944 

231 ... 

tf 

929 

239 ... 

If 

948 

246 ... 

LXI 

118 


Criminal Lato Journal, 



Vol. 

ZXI. 


] 

» • 

LIV 

49 

2 

4.4 

If 

60 

3 

. ' 

l> 

51 

3 

» • * 

tf 

51 

4 

« •« 

ff 

62 

6 

• ■ « 

tf 

53 

7 

• • 4 

tf 

55 

8 


ff 

56 

9 


ff 

67 

10 

• • > 

ff 

58 

12 

a • « 

ff 

60 

15 

• » • 

f f 

63 

16 

« » • 

ff 

64 

17 

• • 4 

f j 

161 

19 


ft 

163 

22 

4 « « 

If 

166 

25 

• • • 

11 

169 

28 

4 » • 

ff 

172 

26 

• •• 

ff 

172 

29 

> • « 

ff 

173 

33 

• • » 

f 1 

24 1 

33 

• • • 

ff 

241 

40 

• • • 

ff 

248 

41 

• » * 

fl 

249 

42 

• • • 

ff 

250 

44 

4 « • 

ff 

252 

46 


ff 

254 

46 


ff 

264 

49 

• • • 

ff 

401 

50 

• • 1 

ff 

402 

62 

• • • 

• ff 

404 

54 

• » * 

tf 

406 

55 


If 

407 

56 


If 

408 

57 


ft 

409 

50 

• • * 

ff 

411 

60 

» * 1 

ff 

412 

61 

4 • 4 

ff 

413 

62 

• • • 

ff 

414 

64 


ff 

410 

65 

• 4 4 

u 

465 

73 

• • • 

ff 

473 

78 

• » * 

11 

478 

79 

t • • 

ff 

479 

81 

• tf 

tf 

481 

83 

• •• 

It 

483 

85 


ft 

485 

87 

• •• 

It 

487 

88 

• ■« 

If 

488 

91 

• 

ff 

491 

04 

» • < 

ff 

494 

94 

• « i 

I « 

494 

95 

• • » 

If 

495 

96 

• t • 

11 

496 

97 

• • 4 

fl 

577 

08 

• • • 

f > 

578 

134 


tf 

614 

136 

* . 1 

tf 

616 

137 

> • • 

ft 

617 


Criminal Law Journal, 
Vol. Xll - oontd. 


Page. 

139 

• 1 » 

Ind. Cas. 
Vol. Page- 
LIV 619 

140 


tf 

620 

143 


If 

623 

144 

• • • 

ft 

624 

145 

• • • 

It 

673 

149 

» » * 

ft 

677 

161 


ff 

679 

168 

• •• 

ft 

6S6 

161 

• 1 • 

ft 

769 

161 

• n 

fl 

769 

164 

» .4 

fl 

772 

165 

• 4$ 

ff 

773 

.66 

» 1 4 

If 

774 

167 


If 

775 

170 

« « « 

f f 

778 

172 


fl 

780 

173 

• • « 

ff 

781 

176 


f f 

784 

177 

• • • 

ff 

881 

180 


If 

884 

180 


fl 

884 

183 


ff 

887 

184 

• » • 

f f 

888 

186 

• • « 

If ’ 

890 

188 

• • * 

ff 

892 

189 

• • « 

f f 

893 

190 

• • • 

It 

894 

193 

. • « 

f 1 

977 

198 

• • « 

f f 

982 

200 

• • « 

ff 

984 

201 

« • • 

f f 

985 

202 

• • 1 

f f 

986 

204 

» • 1 

ff 

988 

208 

> • t 

f f 

992 

210 

• • • 

ff 

994 

213 

» • * 

If 

997 

220 

• •• 

tf 

1004 

223 

• • • 

ft 

1007 

224 

, « $ 

ff 

1008 

225 


LV 

97 

226 

• » • 

ft 

96 

229 

• • « 

>1 

101 

230 

• « » 

ff 

102 

233 


ff 

106 

235 

• • B 

ff 

107 

238 

• *« 

If 

110 

241 


f f 

193 

242 

• • 1 

I f 

194 

246 

• •* 

f 1 

198 

252 

• «• 

ft 

204 

263 

> • • 

f f 

205 

255 

• • • 

ft 

207 

267 

« •• 

ff 

273 

266 

>•1 

If 

282 

269 

• • < 

ff 

285 

270 

• • ( 

f 1 

286 

272 

• t* 

If 

288 

276 

• * « 

fl 

292 

278 

• • • 

t| 

204 

286 

• • » 

fl 

• » ' » 

288 

• • 1 

I f 

•^04 

28.) 

• •• 

ft 

337 

293 

• • t 

ff 

341 

294 

. 9 1 

fj 

342 

29.’ 

• • 1 

t| 

345 

303 

* 4 • 

t| 

351 

JOil 

Iff 

If 

4&<3 



( 18 ) 


Cnmnal Law Jourrutl, 
Vol. Xll—coatd. 


Criminal Law Journal, 
Vol. XZi-^ontd. 


Criminal Law Journal, 
Vol. ZXZ’— contd. 


Criminal Law Jouiiuit, 
Vol. XZ/— conoid. 




led. Oat. 1 


Page. 


Vol. 

Page. 

Page. 

206 

• • 

LV 

466 

438 

309 

• • • 


469 

439 

JIO 

• • • 

>1 

470 

442 

213 

• « 1 

II 

473 

443 

316 

1 < • 

>1 

476 

447 

317 

• • • 

II 

477 

44S 

316 


II 

478 

449 

319 

• • 1 

II 

479 

460 

321 

• •• 

II 

693 

401 

321 


M 

693 

462 

327 

• 1 • 

tt 

699 

463 

328 


M 

600 

456 

336 

»• 1 

Vt 

607 

462 

336 

*•1 

II 

60S 

465 

337 


II 

673 

466 

338 

« « • 

II 

674 

468 

340 

• • • 

11 

676 

469 

342 

• • 1 

11 

678 

475 

343 

• « » 

tl 

679 

478 

343 

• • • 

M 

679 

479 

346 

• » * 

tl 

682 

480 

318 

• «« 

11 

684 

48 1 

319 

• • 1 

II 

680 

4S6 

3o2 

> • « 

II 

688 

490 

363 

• • * 

II 

72J i 

495 

363 

« t 

11 

721 

496 

334 

• • 

II 

722 

497 

362 

• • • 

11 

730 

000 

363 

• « « 

II 

731 

003 

366 


M 

733 ' 

004 

366 

• t • 

II 

734 

u07 

367 

• « • 

11 

73 j 

009 

368 

• »• 

11 

736 

611 

369 

• »« 

M 

849 

511 

370 

• • • 

II 

860 

612 

o7 1 

* ** 

II 

861 

513 

372 

»»• 

II 

862 

615 

373 

» • • 

11 

863 

518 

374 

• • » 

II 

864 

019 

377 


H 

807 

621 

3/9 


II 

869 

522 

380 

• • • 

II 

860 

&4a 

381 


11 

861 

540 

382 


II 

862 

547 

383 

• 1 1 

II 

863 

049 

381 

< • • 

II 

864 

602 

380 

• •• 

>1 

993 

604 

383 

• •• 

It 

993 

657 

386 

• • • 

II 

994 

008 

389 


II 

997 

OoO 

391 

• » « 

II 

99 J 

061 

394 

• « « 

>» 

1002 

1 562 

390 

• • 1 

It 

luo.i 

563 

39e 

• * • 

11 

1006 

! 564 

399 

1 4 • 

II 

1UU7 

1 Gi>8 

400 

• • 1 

1, 

1008 

o7l 

401 

• • • 

LVI 

49 

1 072 

402 


II 

00 

1 073 

■llO 

« » « 

II 

08 

w7o 

413 

• • « 

M 

61 

070 

414 


M 

62 

‘>7 7 

416 

• • • 

»l 

64 


417 

• • • 

il 

209 


418 

• « $ 

II 

210 

obi 

4'i4 

f • • 

II 

226 

ijbii 

433 


If 

227 

boi 

437 

• •• 

n 

2^9 



» » • 

Ind. Cas. 
VoL Page. 
LVI 23D 

Pag®- 

693 


Ind 

Vol. 

LVll 

a Cas. 
Page. 
161 

Page. 

728 

• a a 

Ind. Cas. 
Vol. Page* 
LVIll 163 

» • » 

II 

231 

C94 


II 

162 

729 

> a • 

II 

1.53 

• • • 

II 

234 

599 

• a 

It 

167 

733 

• a • 

II 

1.57 

• • « 

II 

S8> 

601 

• at 

11 

169 

734 

I a • 

II 

loS 

» • » 

II 

23.9 

601 

• • 1 

II 

109 

735 

aaa 

It 

159 

« • » 

II 

24U 

603 

• • < 

II 

171 

737 

» • • 

II 

2-41 

• at 

tl 

433 

607 

a a a 

II 

175 

739 

• a a 

II 

2-43 

1 • • 

II 

434 

e<J8 

> • • 

II 

176 

742 

• a a 

II 

246 


II 

435 

609 

( aa 

II 

273 

743 

» • » 

II 

247 


II 

436 

612 

• • • 

II 

276 

746 

• a a 

11 

25U 

• •• 

II 

437 

613 


n 

277 

748 

• a a 

II 

252 


II 

440 

614 

• » a 

•f 

278 

749 

a •• 

II 

253 

« • » 

II 

446 

619 

• « < 

n 

263 

761 

• « • 

II 

255 

• • • 

f| 

497 

621 


ft 

285 

751 

... 

II 

255 

• « a 

II 

498 

621 

• a a 

If 

285 

753 

* • a 

>1 

337 

• • 1 

II 

600 

623 

• » « 

II 

287 

764 

« a 1 

It 

338 

• » » 

1 » 

601 

625 

• •a 

II 

449 

757 

. « » 

f| 

341 

« • « 

It 

007 

626 

• a a 

It 

450 

760 

• • • 

If 

8-44 

• • • 

II 

610 

63C 

• » a 

It 

454 

705 

• . • 

If 

319 

» • ( 

It 

Oil 

632 


It 

456 

767 

a a a 

It 

351 

• at 

II 

512 

633 

« » • 

tt 

457 

768 

. a » 

II 

352 

« • a 

tl 

077 

635 

1 • • 

II 

4,50 

769 

a a • 

II 

•419 

• • « 

>1 

682 

036 

• • • 

tt 

‘UW 

775 

a a 1 

M 

4r.5 

• « • 

If 

086 

638 

• « • 

tl 

•162 

777 

• a a 

at 

457 

• • « 

II 

091 

610 

• a • 

II 

464 

779 

aaa 

If 

459 

• • • 

II 

092 

641 

t • • 

II 

657 

782 

• a a 

M 

402 

> • 1 

It 

657 

642 

> • * 

II 

058 

783 

• a a 

1* 

463 


II 

6r;0 : 

016 

• » * 

II 

Gc2 

785 

aaa 

It 

513 

• • • 

It 

663 1 

647 

• • • 

II 

063 

787 

aaa 

1* 

51.5 

• • « 

tt 

664 

648 

• » • 

II 

064 

790 

• a • 

It 

518 

• •• 

II 

667 

649 

« » • 

1 1 

tG5 

791 

aaa 

If 

619 


II 

669 

651 

« • • 

II 

067 

79.5 

aaa 

tl 

521 

• • • 

II 

67l 

65G 

aai 

tl 

072 

794 

« a a 

II 

622 

• • • 

II 

671 

656 

• a a 

f 9 

II 

672 

795 

• at 

If 

523 

• * • 

II 

672 

657 

1 » a 

II 

817 

797 

aaa 

11 

626 

• at 

11 

769 

058 

« a a 

9 9 

II 

818 ' 

799 

a a 1 

II 

627 

• • • 

II 

771 

G59 

a « a 

II 

II 

819 ; 

800 

aaa 

It 

528 

« • 1 

tl 

774 1 

OGO 

• a • 

820 

801 

aaa 

tl 

673 

• •a 

II 

773 1 

063 

• • • 

II 

823 ' 

b02 

a • « 

It 

674 

• « 1 

It 

777 

065 

• • • 

II 

825 

809 

• a a 

If 

681 

> • • 

tl 

778 

006 

• • • 

• I 

826 

810 

a 1 a 

tt 

0&2 

t • « 

II 

849 

669 

• a < 

II 

829 

. 814 

• a 1 

It 

686 


11 

800 

670 

• a a 

tl 

830 

bib 

aaa 

f| 

687 

• 11 

II 

bOl 

673 

• • a 

II 

913 

bl7 

• a • 

tl 

817 

• • • 

It 

853 

675 

... 

It 

916 


» • a 

tt 

818 

• * • 

II 

806 

678 

« « a 

It 

918 

»2U 

aaa 

II 

820 

• • • 

11 

808 

682 


II 

922 


• • a 

II 

824 

« • 

tl 

861 

eb'' 

• * . 

tl 

928 


aaa 

tl 

820 

• • • 

M 

862 

O-'O 

• • • 

II 

929 


• • a 

II 

826 


tl 

804 

1 091 

.11 

tl 

931 


aaa 

ft 

827 

• « • 

LYll 

M 

091 


It 

931 


aaa 

II 

828 

• • • 

tl 

82 


aaa 

II 

934 


aaa 

11 

829 

• •• 

tl 

83 


a a a 

tl 

934 

bbO 

a a 

If 

8bU 

• • < 

tl 

84 

t^ti 

• aa 

It 

930 

bol 

... 

II 

831 


tt 

88 

0^7 

a a 1 

It 

937 

bbi 

• . a 

If 

1 1 

831 

• • • 

II 

91 

100 

• a • 

It 

94U 

bbiS 

aaa 

913 

• at 

II 

92 

1 700 

• . • 

tl 

94U 

bo5 

a a a 

II 

915 

lai 

II 

93 

70^ 

• a a 

It 

942 

b42 

a • a 

tl 

922 

« • • 

tl 

95 

' 7' ."5 

< . . 

LVIU 

•19 

b^b 


« 1 

923 

• • • 

tl 

96 

7io 

. a a 

II 

t.u 

b4l 

a . a 

It 

924 

i«a 

II 

97 

7ia 

a a « 

11 

02 

b4ii 

aaa 

1 k 

926 

» « • 

II 

99 

721 

• a • 

It 

140 

b47 

• a a 

F W 

II 

927 

at* 

tt 

lOO 

' 722 

« * a 

tl 

140 

b’ib 

• • a 

It 

928 

> la 

tl 

lOl 

1 723 

* a • 

It 

147 

biy 

• a a 

t 1 

929 

t • » 

It 

103 

1 724 

• a • 

II 

148 


a a • 

11 

9-12 

• a 1 

II 

101 

' 720 

aaa 

II 

149 

bbb 

• a ( 

II 

043 

1t« 

II 

ui 

7-6 

111 

It 

1:)U 

bOJi 

a 

I®! 

1) 

941 


INDIAN 


CONTAINING 

FULL REPORTS OF DECISIONS 

OF 

The Privy Council, the High Courts o£ Allahabad, 
Bombay, Calcutta, Lahore, IN^dras and 
Patna, the Chief Court of Lower Burma, 

the Courts of the Judicial Cotninissiouers of 

Central Provinces, Oadu, 
bind aud Upper Burma 

REPORIEB IN 

The following 26 Legal Periodicals: 

Allahauatj (l) mdian Law Eeporta. (2) Law Journal. (3) ^ 

Bombay (l) Indian Law Reports, (2) Law Reporter; Burma (D 
Lew Times, (2) Lower Burma Rulings, (3) Upper Burma Rulings. 

Calcutta (1) Indian Law Reports. (2) Law 

•err Wr.* LaHOTC (l) lodiaD Law Reports, (2) Punjab 
Wsakir Rotes, Lahore ^ Madrasd) 

T,aw ( 2 ) Xiaw Journal. (3) Law Times, 

L^: wL";: (5) Wee.w Rotes, NagPUr 
Law Reports, Oudh U) Ca«es {2) Law 
Journal, Patna (1) Cases, (2) Law 
Journal, (3) Law Times, 

Sind Law Reporter 
WITH 

, .„.b.r ol .nr. R.S. » 


VOUUSVIE LK, 1921- 


EDI! OR i 


S. D. CHAUDHRI* B.A., LL. B., 

Vakil, High Court, Lahore. 


PKINTKD AND PUBDiSHKD BY THE 
AT THE “LAW PUBLISHING PULSS, 


MAi'TAGEH, 

LAHORE. 




coisrsoLiDi^TEr) 


43 I. L 


. R.. ALLAHABAD Sinua. f ok Mabch-Apkil, 


M® 


iP»P- 


•( Parkiei. 


116 

123 

12& 

127 

132 

187 

139 

152 

169 
164 

170 
177 


Khaxidar Kapra Co., Ltd., t. Daya 
KieLau 

Emperor t. Madao Mohan Nath 
Raina 

Emperor T Jaisnkh 
Abdulla T Shams-uLhaq 
Muhammad Ubedullah v. Moha- 
mad Insha Allah Khan 
Jagat Singh T. Baldeo Prasad ... 
A. John and Co , In the matter oj, 
Muhammad Hadz r. Muhammad 
Ibrahim 

Bansi v. Kanhaiya 
Ram Piari r. Budh Sen 
bamanand r. Jai Bam ^ 

Laohman Prasad t. Shitabo Ku 

war 


fl ^ it 

^ g.« 

O 'O 

S-S,2 

• — • 

IS o 


53 766 


Page. 


Karnes of Parties. 


58 148 

59 669 

58 333 

61 138 

59 679 
58 U36 

58 794 

59 659 
61 546 

59 632 

59 636 


180 

186 

186 

191 

193 

198 

204 

213 

216 

2«0 

223 

226 


Raj Kunwar Singh v. Emperor ... 
Emperor v. Mali 

Emperor r. Rahu 

Mullo T. Bam Lai 

Sheodan Kurmi v. Balknran 

Kurmi •• 

Purshottam Saran t. Hargu Lai... 

Hiikum Singh V. Uallanji ^ 

Ueba Nand v Anandmani 
i urlender A v Abdul Hamid 
Bhagwan Singh t. The Allahabad 
Bank Limited 

' Bhagwan Singh ». Bhawani Don 
Bhagwan Das 
Emperor T, Abdul Ghafur 


2 ? • • 

.Sms 

r> 

d o-O 

S-s’s 


60 428 

58 831 

59 547 

58 .772 

59 116 

60 131 

61 942 

59 909 
59 941 

64 3 

59 794 

59 200 


19 ALLAHABAD LAW JOURNAL, 


201 < 

208 

216 

221 

224 

226 

227 

282 

233 

236 

238 


240 


246 


247 


Secretary of State for India t> 
Srinivasa Chariar 

Adit Narayan Singh T. Mahabir 
Prasad Tiwari 

Bai Shirinbai v. Batanbai ... 

Bohra Bbupal ▼. Kundan Lai ... 

Ram Qhalam r. Menda 

Brabm Singh v. Bhandu 

Abdul Jalil Khan v, Obedullah 
Khan 

Ohulhi Upadhya v. Budri Upad- 
hya 

Gulsari Lai v. Maqbul Ahmed ... 

Muhammad Baksh v. Piari 

Badha Madho Lalji v. Bam Se- 
wak 

Bhagwan Das ik Co. v . Gbuttan 
Lai 

Basdeo Earn Sarup v. Mulchand 
NemiChand 

Madho Prasad v. Pearey Lai 


60 230 

60 261 
60 222 
60 846 
60 669 
62 687 

62 725 

62 672 
62 69-6 


9 

FROM 11th March to 29th April, 1921. 

249 1 Amar Nath r. Hukam Chand 60 379 
269 Syed Ahmad Beg r. Dharman 

262 Kayasth Trading and Baninng 

i orporation t Sat Narain Smgh GO 7 3 
266 Sarju PraBad T Ram Sarup 60 766 

-"err- 2 ; ; 

Digbijai Singh 60 768 

276 KandhaiPandev.DachohinaMii. 


60 760 

60 7*'3 
60 766 
60 774 

60 777 
60 763 


62 744 

62 739 

62 732 

62 6^9 
62 719 


277 

279 

281 

291 

292 

295 

298 


rain 

Bind* Prasad v. RamChandar ... 
Murtata Husain v. Zia-nl-Hasan... 
Sabitri Thakarain v. Savi 
Abdul Aziav. Tara Ohand ^ ... 

Param Hansman Towari r ^Das- 
rathman Tewari 
Mahabir r. Emperor 

I 

Jeoni T. Kallo 


60 784 
60 621 


62 684 
60 274 

60 800 

60 770 

ropertable 

60 337 


ii INDIAN OASES. Cl921 

19 ALLAHABAD LAW JOURNAL, pro - I it M cb m April, 19?1 — oonold. 


299 

806 

KOT 

809 

310 

8)2 

817 

I'... 

334 

837 

848 

851 


246 

277 


292 

290 

300 

303 

313 

318 

323 

329 

337 

343 

346 

360 

363 

seo 

866 


269 

263 

269 

272 

276 

279 

2H7 

291 

294 

801 

304 

306 

308 

3U 

314 

326 

386 

338 


Bam Chand v. Mathura Chand ... 

60 896 

1 

366 

N^har Siogb v. Emperor 

LaohbaBam v. Virji 

62 3'-g 

357 

NamSarat 6ti8ray Gar Prasad. 

' 'Bahtu Lai t, Baldeo Sahai 

62 420 

360- 

Nibal Chapd y. Eanhai 

Sakat Mai v. Abdal Aziz Khan ... 

Not 

36 

Golab Singh y. Ballabhdaa 

Harak Narain v. Emperor 

reportable* 

386 

Book G H y Adminietrator Gen- 

62 4U8 


. oral of Beneal 

Sham Dot! v. Birbhadra Prasad... 

62 432 

'371 

PeoploB Indufitrial Bank y«GoyiDd 

Baijnatb Prasad Singh v. Tej 
Bali Singh. . .... 

60 634 

374 

Ram Dube 

Chondan y. Emperor 

Murlidbar Pande v. Laobmi 
Pande 

62 430 

376 

876 

Maiku Lai y, Mulayem Singh 
Habibur Baliman y. Rasal Bandi 

Sitla Baksh Singh v. Sital Singh ... 

60 648 

378 

Qasim AU t. Emperor 

Muhammad Yonie t. Muhammad 
IsUaq Khan ,,, 

Abdul Shakur t. Muhammad 
YUBUf 

62 426 

380 

People’s Industrial Bank Ltd., v. 
Jalpa Prasad 

1 

! 62 450 

382 1 

1 Pahahvan Singh y* Sahib Singh 


45 I, L. R,, BOMBAY Seriis, for March-Apbil, 1921. 

Uanilul Motilal v. Gokul Das 
Bowji 

Maiifaldas Girdhardas v. The 
AasiaUnt Collector of Prantij 
Alimodabad 


• • • 


• »4 


1 


Nathmam Shimarayan v. Dhula 
ram Hariram Marwadi 
Naraiippa V. Bliarmuppu 
Kriahuuji V. Kituraui 
Rama Ruiichcxl v. Sayud Abdu 
Rahim 

Gabu V. Ziptni 
Kracbehaw ▼. Diiibai 
Kondau Indarcbaud 
Rajmal Girdharlal v Maruti Sbir 
ram 

Gaagabai t Jaokibai 
Vithaldaa r. Sabraya 
Emporor t Alibbai Abdul 
Maaeldal Vamaurao v Bai Amba 
BalkriBhna V. ItapikriBhua 
Vishnu T. Hampniiap 
Gopaldas v. Tribbowan 

23 BOMBAY LAW 

Bbavan Morar v. Bocrotury of 
State for ludia 
Gangadbar ▼. Balkriahua 
Vamaii t. Yoiikaji 
SbidUraj v. Dari 
Aditi-ain 7 . Bupulul 
Dhanji V. Secrc'lary of State 
Bhagwandas v. Kaikhusbru 
EsDiail V. Dattatrayya 
Pranjitrandua v, Bui Maui 
Rakbmabai v. Uauiohandra 
Kbusalbbai v. Dulabhbhai 
Bamauatb r Gajauau 
Duyabbai v Bai Ujam 
l amohandra v. Tukaram 
Hakbaram v. Triinbakrao 
Mnlcanmal t Budhumal 
Fuki Ibrahim v. Paid Qulam 
Euipeior v. Diimnath 


59 


377 

63' 

386 ' 

To be 

428 : 

piinted. 

1 

434 : 

59 

267 

443 1 

59 

251 

446 ! 

59 

769 

463 

59 

278 

459 ' 

59 

357 

59 

189 

463 

59 

676 

1 

503 

59 

755 ' 

608 

59 

693 ' 

612 

59 

541 


59 

199 

619 

59 

761 

523 

59 

771 

59 

7U 

529 

4 

59 

7«0 


• 4 » 


• 4 • 


• • 4 


• • 


Naraodas Raghuaathdaa ▼. 8bah« 
aatilal Bholabhai 
Maai)a] Raghuoatb v. RadhakissoD 
Ramjiwan 

Cbarandas Cbaturbhuj v, Chhag« 
aulal Pitambardas 
Lazmanrao v. Bhagwaosiogh 
Basvaoappa v. Rrishnadas 
Bapntatya y* Bala Bavji 
FrabhuHng Appa t, Gnmnatb 
Balaji 

Basvant Mushappa v. M allappa 
Kallappa 

Bevenuu Juriidiotion Act ]876» In 

i t/ie ^natter of 

mchandra Govind v. Jajanta.*. 
BiboaiDg Ram k baodra v Pandu 
Gopal Binkar y. Ganoflb Xar^ 
ayao 

Nurdio Najbudia v. Bu Uinrao ,, 
Manikchand ^^aganohand y« Kan 
^gappa Kondnppa 
Emperor y SbamBundarbai 




• • t 


reporter, 


61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

62 

6i 

61 

61 

61 

60 

60 


267 

448 

430 

464 

-iSS 

347 

273 

403 

406 

414 

411 

96 

150 

761 

4U 

70 

986 

K06 


340 

347 

350 

353 

357 

358 
361 

374 

H76 

383 

39 ; 

393 

395 

399 

40j 

405 

411 

416 

422 


FOR March- April, 1921. 

Emperor v. Dttumlal 
Emperor ▼. Tuka Nana 
Emperor v. EoBbav Goviud 
Emperor v. Narandas 
Holibasappa Paroppa, In re 
Emporor v. Bubu 
Kaiida Rao v. Municipal Corpora 
tiuD of Bombay 
Main Lai y Bani Bai 
Dattaraya v Tukaram 
Pratnro* v. DaUukhbhai 
Visbiiuv Sbriratu 
•k*thabhai v Parshottam 
Siiaram v. Tukaram 
There Ba v Frauoia 
Isafalli y Ibrahim 
bbtvubai y Shiddheewar 
Vinlmu y. Babla 
Swamirao y Bhimab%I| 

Kambhui v. Vallabbhai 


• • 


> I * 






• • • 


» > 


» • 


• > 


• 4 


4 » 


• • 4 


62 

688 

63 

998 

62 

644 

61 

769 

60 

681 

63 

607 

61 

209 

62 

91U 

62 

859 

64 

37 

62 

896 

62 

869 

1 

58 1004 

62 

361 

59 

688 

60 

681 

59 

743 

59 

769 

59 

747 

59 

800 

61 

146 

59 

716 

59 

718 

59 

785 

59 

780 

59 

766 

59 

141 


60 993 

60 1005 
60 1008 

61 19 

61 63 

61 62 


63 

63 

61 

61 

61 

61 

61 

61 

61 

61 

61 

62 

G^ 


6St 

688 

672 

567 

898 

400 

677 

687 

670 

690 

694 

101 

65 


Vol. LX] 


OOaiiOUDATBP OOMPi^AXTIYB 


23 BOMBAY LAW REPORTER, for Ma bch-April, 132: — aondJ. 


433 Bai Dhanlaxmi v. Hariprasad 
442 Jamshedji t. Gordhandas 
444 Motibhai v. Nathabhai 
447 Vitbal v. Raghavendi-a 
460 Navalohand v. Manekchand 
456 Karayan v. Amgauda 
462 Ganpat v. Secretary of State 


62 

87 

466 

62 

46 

473 

62 

24 

476 

62 

93 

478 

62 

98 

480 

62 

104 

482 

62 

109 

488 1 


Narayan t. Posha Jama ' 
Chhagattlal ▼. Farasram 
Shantmorti v. Narayan 
Venkateeh v. Bhiku 
Hamidalli v. Ahmedalli 
Fakirappa r. Savitrewa 
Yishnu t, Ganesk 


3 UPPER BURMA RULINGS, from Octobrr to Drcimbir, 1920. 
272 I Ma Bin Hlaing v, MaShwe Kin... 1 63 28 | 1 

48 I. L. R., CALCUTTA Series, for Marcs-April, 1921. 


184 

260 

280 

283 

298 

300 


Chandra Binode Kundu v. Ala 
Box Dewau 
Kerwiok t. Kerwiok 
Satieh Chandra Mitra v. Man* 
roatha Nath Mitra 
Bireadra Komar Biewas t. Hem. 
lata Biswas 

Bajani Kanta Das t. Puma* 
Chandra Kondu 

Bindoni Hazrani t. Susthee 
Hauani 


211 

214 

218 

222 

226 

229 

2a2 

244 

262 

266 

260 

263 


145 

160 

168 

170 

178 

192 

194 

201 

204 

207 


58 363 

304 

328 

Irwin V* Beid | 

Celeste CulUngton, In re 

57 834 

341 

Madhusudan DasMohant^. Iswari 

61 846 

362 1 

Dayi Debi 

Sourendra Mohan Sinha v* Mura* 

60 362 

369 : 

rilal Sinha 

Mahammad Ayejnddin r. Prod- 

63 712 

1 

378 

jat Kumar Tagore 
! Ataul Huq v. The Chairman Man- 

57 740 


icktala Munioipalifcy 

1 


33 CALCUTTA LAW JOURNAL, for Miech, 1921. 

n PaTr,i,» t RQ 911 I 27 1 I Bai Shirinbai v. Ratanbai 


Nakimo Dewani v. Pemba Dichen 
Kbetramoni Dasi v. Jiban Krishna 
Raja of Kamnad r. Yelasam 
TeVor 

Sayyapureddi t. Emperor 
Hem Chandra v. Girindra 
Bhagirath v. Anoada 
Nilu V. Asirbad 
KandarpaT. Banwari 
Krishna y. Emperor 
Laloo V. Jagat 
Homendra T. Dharani 
Adit Narayan Singh y. Mahabir 
Prasad 


59 

911 

271 

60 

1 

277 

59 

880 

280 

59 

926 


60 

797 

287 

60 

778 

293 

60 

809 

296 

60 

864 


60 

791 

299 

62 

428 

301 

62 

418 




304 

60 

251 



Radhakrishna Ayyar v. Swamin- 
atba Ayyar 

The Secretary of State for India 
in Council y. Srinivasa ... 

Bajranga Lai Kadia v. Emperor... 

Deoki y. Emperor 

Biseswar Hoy y Brojo Kanta 
Roy 

Batneswar Das y. Sree Kamal Dob 

Hari Das Roy y. Girindra Mohan 
Bakshi 

Abeda Khatun y, Majubali . , 


25 CALCUTTA WEEKLY NOTES, for jAHOABT-FEBRUahY, 1921. 

— - 209 Government of Bengal v. Kojal 


Nataraja Tambiran v. Kailasam 
PUlai 

Irwin y. Reid 

Raja Peary Mohan Mukerjee y. 
Aronodoy Ghose 

Rani Indar Kuar v. Thakiir Baleo 
Bakhsh Singh 

Anilabala Choudhurani v Dhi. 
rendra Nath Saha Cboudhui'y... 

Kalidas Roy v. Girindra Mohan 
Bakshi 

Chowdhory Sureshwar Misser v. 

Maheshraui Misrain 
Nafar Chandra Chatterjee v. Kai- 
lash Chandra Mondal 
Durga Priya Ghoudhuri v. Nazra 
Gain 

Rakshub Mondal v. Tarangini 
Devi 


i 

57 

664 

209 

1 63 

467 

212 

1 

58 

681 

214 

57 

397 

215 

To be 

217 

printed. 

220 

63 

92 

230 

57 

825 

239 

62 

610 

2*0 

241 

62 

463 

243 

249 

62 

448 

1 



1 


Haoladar 

Emperor v. Satya Kinker Ghosh... 
Rasik Lai Hore v. Jagabiindhu 
Roy 

Ranadu Ranjan Bhattacharja v. 

Bharat Chandra Shaba 
Kamla nachbrni v. Mabant Basdoo 
Prasad 

Baranasbi Dassi v. Papat Yelji 
Rajdev 

Nilmani Karv. Raja Sati Prasad 
Garga 

Maliziiddin Khan y. Emperor ... 
Emperor v. Na/.ar Ali Bog 
Alii-za Vadalli Beg v. Tukaram ... 
Balwaat Kao r. BajiRao 
Haran Sheikh v. Ramesh Chandra 
Bhuttacharjee 


62 

477 

62 

219 

62 

221 

62 

224 

62 

233 

62 

318 

63 

• 

673 

63 

4fi7 

63 

819 

61 

26 

59 

681 

61 

603 

57 

960 

60 

222 


60 86 

60 230 
62 871 
62 876 


49 

Ibl 

92 

760 


62 187 

62 690 


62 326 

62 180 
58 SUO 

63 118 

61 82 

61 793 

62 334 

57 535 
57' 545 

62 425 



IV 


INDIAN OASES. 


[1921 


25 CALCUTTA WEEKLY NOTES, fob Jahoabt^Februabt, 1921 — consld. 


No 

66 

68 

67 

6 S 


263 

1 

Sheikh Ealu Sbarip r* Abboy 


310 1 


Charan Karmokar 

62 445 

1 

?66 

Cherakuddin y. Ram Sirainan 

i 62 432 

312 

26S 

Laloo Karikar v. Jagat Chandra 




Saba ... 1 

62 426 

314 

262 

Hemanta Kumar Bhaduri v« Sud- | 




bansn Gobinda Choudhury ... 1 

62 436 

320 

266 

Mati Lat Das v. The Eastern 


328 

1 

Mortgage and Agency Co. Ld.... 

61 486 

330 

273 

Sheokuarbai v. Jeoraj 

61 481 


279 

Mahendra Nath Mandal v. Sheik 


332 


Samsuddin 

62 344 


282 

Shamsuddio v. Chairman Dacca 


334 


Municipality 

60 498 

337 

283 

Kajknmari Debi v. Mukundalul 




Bandupadhyaya 

57 868 

343 

289 

Charan Das v. Amir Khan 

57 606 


297 

Manindra Chandra Nandy v. 


356 


Aswini Kumar Acbarjya 

60 337 


308 

Bhabani Nath Boy v* Puma Chan* 


367 


dra Sarkar 

0 

61 818 



1 r 

2 I, L. R,, LAHORE Serikb, fob 

69 

Parmti Nand v. Shir Charan , 

1 

106 


Das 

59 266 , 

109 

73 

Manji V. Ghulam Muhammad ... 

61 416 


78 

Manji v. Girdhari Lai ... ^ 

61 664 

114 

83 

Imperial Oil, Soap and General 


127 1 


Mills Co., V. M. Misbab.un.din 

61 325 

129 

88 

Mehrav. Devi Ditta Mai ... 

62 666 


95 

Kisban Chand v. Solian Lai 

59 710 

133 

9S 

Fatima Bibi v. Shah Nawaz 

60 609 


102 

Ram Siirup T. Jagat Ram 

59 977 



Samsul NeLar Bibi v. MouWi 
Mahiuddin Ahmad 
Ntbaran Chandra Mukherji v 
Sital Chandra Bag 
W’. Krishna machariar A. San 

kara Sah .» 

Giribala Dasi Kalidas Bhanja .. 
Krista Das Law v. Abdul Karim.* 
Lambo Nath DaCta Barua v. Saru 
nnth Datta Barna 
Gour Chandra Das v* Sraemati 
Monmohini Dasi 

Jogendra Kumar Nag v Emperor 
Maharaja Sir Rameshvar Singh 
Bahadur V. Uomcahwar Singh 
Santona Boy v. The Advocate* 
General of Bengal 
Biswambar Haidar v* Giribala 
Dasi 

Soknmar Chattorjce v* MoGzuddin 
Ahmed 


Mohr Chand v. Labhu Bam 
United Service Club, Simla v. 
Crown 

Dwarka Daar. Kriaban Kiahore... 
Dyal Singh v. Budha Singh 
Umar Din T, CrowD 

Hill, Sawyers i Co. v. Secretary of 
State 


15 PUNJAB WEEKLY REPORTER, for Aoqobt 1920. 


Civil. 


No. 

CiviL 

Buu Ditta V* Ladhu Mall 

54 833 

69 

Bishen Singh v» Jaffar 

Harnum Singh v. Naraina 

54 876 

70 ! 

Gela Ram v, Qanga Ram 

Nasir AH Shah v. Suglira Bibi ... 

54 663 

71 , 

Harnaman v» Dewan 

Zia*ud*din v. Secretary of State 


72 

Bam Sarup y. Moti Ram * 

1 for India 

54 920 

73 

Ram Chand v. Jagiri Mai 


16 PUNJAB WEEKLY REPORTER, for Pebr^art, 1921. 


Civil. 

Maluka V. Sundar Siugh 
Wadhawa Singh v. Sundar Singh 
Indar Singh v. Shora 

Criminal 


Khuahi Rum v. Crown 
Kanwar v. Crown 
Aiiuutrum v. Crown 
Biahua t. Crowu 


No. 

Civil 



No. 

11 

Mohan Lul v. Mayu Mai 

59 

231 

2U 

12 

Amir Chaud v. Uom Raj ... 

59 

243 

21 

13 

Murad Bibi v. Rahim Baklish 

59 

346 

22 

14 

Ram Jae v. Katha Siugh 

59 

61 


16 

Parmanaud v. Shoo Charaudaii ... 

59 

266 


16 

Firm Kuta Mai Charandus v« Firm 




1 

Bibari Laljuggu Mai 

59 

424 

6 

17 ' 

Firm Mukiiaii Lai v. Finn Jai 



7 


Naraia 

59 

450 

1 

8 

18 , 

Doala Bunk Ltd v. Kuudan Lul... 

59 

680 

Q 

19 

Ma)>el V. Hams 

• • • 

59 

89 

0 


• « • 


59 

866 

62 

416 

57 

713 

57 

626 

62 

474 

61 

775 

62 

470 

61 

233 

59 

636 

62 

193 

58 

877 

61 

839 

60 

622 

61 

886 

61 

628 

61 

327 

To 

be 


printed. 
61 926 


54 

911 

54 

913 

54 

908 

57 

137 

54 

897 

59 

694 

59 

667 

60 

476 

59 

664 

59 

656 

59 

660 

69 

653 


Vol. LX] 


OONftOIilDATBD OOMPAK-ATrTB TABLES. 

44 I. L. R., MADRAS Sbribs. fo r Mabch-Apbil, 1921. 

•= \ Tpagel 

205 Meenakshi Aohi y. Somasmidaram 59 461 293 Radhakrietaa Ayyar y. Swam.. 

l\t io 98 297 Sa|%A«ddi cwnnayya y. King. 

220 Venkatachala Naidn y. Ethjraiam. EamaLyanimgar y. Maharajah of 

1% ^rlZtV'Mers^n i!! 18 ^ 329 Delyy^kdayaohi y. Muthii 

232 Chamiyappa Tharagan y. Bama Palaniy'appa Chettiar y, Chocka. 

l ii- -0 cS^vSndn y. Onyyu;; 

261 Kaghnnatha BOW y. Secretary of v. Sankara Varma 

268 Singariah Chetty V. Chinnabbi ... 60 780 r v AnDavva Sastri ’ 

271 Bw^^matha Odayar y. snndaram 351 “^ay^^pyp Saat^^^^ 

277 Baja^of Bamnad v. Ponnnsami Krishna PiUai 

283 N^ar^a Thambiran V. Kailasam 57 664 367 Rustomji Dorabji v. Nurse 


60 85 

59 926 


61 612 

59 1003 

60 127 

61 986 

62 386 
62 208 


262 

270 

277 

282 

2£9 

801 

306 


308 

310 


8271 

388 

344 

348 

351 


864 

887 

404 

418 

423 


To be 
printed. 
60 274 


40 MADRAS LATf JOURNAL, for Makch-Apbil, 1921. 

t stnfA fnr India v. 1 429 Mutbu Goundan v. Penimal lyen... 

Jh^^ar 60 230 443 Velayudham Filial y. Teina Vela- 

,n Singh V. Mababir Bakhsh Singh v. Sital Singh 

d V. Batanbai 60 222 4P0 Vssndeya Udpa v. Krishna Udpa 

.iw « QanVaTJi Vftrma 464 Pararaandi, /n re 

^ * ... 62 386 466 Zemindar of Tara y. Kanda Bari- 

Joundan v. Poonachi kiva^ •••. 

62 656 473 Kam Yenkatareddi y. Ohelluri 

[Qthu ••• 62 634 Sathyanaryanumoorthi 

oimoil of Tanjore v. 476 Arumugam Filial y. Panayadian 

... To be Ambalam 

printed. 479 Venkaturuma Aiyar y. Chellu 

nirain y. Sayi 60 274 Pillai cs • • 

llaprogada Venkata 481 Viravan Chettiar y. Srinivasa. 

nma Garu V. Chinta- chariar , , vt 

... 62 890 489 Mathura Prasad y. Chandra Naram 

I y. Firm of Hukam Chowdhnry ... 

ithu Mai 60 379 497 Sundaram Mytheenbibi v. Mamsa 

non y. Krishnan Nair 62 698 Mavuthar ... 

I Aivar v Chendrase- 610 Habibur Rahman Chowdhury v. 

i^Aiyarv. « Altaf Ali Chowdhury 

,ntula y, Seethamma”! 62 531 619 Bhaidas Shiydas y. Bai Gulab ... 

Ibrahim Sahib v. 524 Venkata ^a^a8lmha Raja Oaru v. 

wood To be Kuppa Chetti 

printed 628 Vastad Mushkim Saib v. Karnam 

janv.Nataiajan ... 62 987 Chowdappa ... 

•asad Singh y. Tej Bali 629 Tirumalai SavuriNaioker v. Boyar 

® ... 60 534 I Kachiraya Thevar ... 

Domnany Limited v. 332 Scerangathuni y. Bava TaitliiUnga 

*u: fi3 173 Mudaliar 


Secretary of State for India v. 

Srinivasa Chariar 
Adit Narayan Singh v. Mababir 
Prasad 

Bai Shirinbai v. Batanbai ... 

Kanna Kurup v. Sankara Varma 
Raja Avl 

Puraviya Goundan v. Poonachi 
Goundan 
Baman v. Mothu 

Municipal Council of Tanjore v. 
Krishna Pillai 

Sabitri Thakurain v. Savi 
Bajah Bollaprogada Venkata 
Lakslimamma Garn v. Chinta* 
palli Achiraddi 

Amar Nath v. Firm of Hukam 
Chand.Natbu Mai 
Krishna Menon v. Krishnan Nair 
Venkatrama Aiyar v. Chendrase- 
kara Aiyar 

Achanna Pantulu v. Seethamma... 
Muhammad Ibrahim Sahib v. 
Shaik Dawood 


Soundararajan v. Nataiajan 
Baijnath Prasad Singh v. Tej Bali 
Singh 

Bombay Company Limited v. 

Seetbapathi Iyer ... 

Gulab Singh y. Diwan Bahadur 
Ballabhdas 


698 

625 


To be 
printed 

62 987 


To he 
printed. 
62 260 


63 790 

62 27 

60 648 

62 69.1 

61 624 

63 8 

62 980 
62 630 
62 607 

62 944 
60 833 

63 937 

60 837 
60 822 


60 534 
63 173 


63 24 

62 703 

62 706 

63 IC4 


61 769 


Hook y, Administrator General ... 60 631 


29 MADRAS LAW TIMES, for Mabch*April, 1921. 

3hettv y. Muthia > I 210 , Soundararajan y. Natarajau 


180 

Lakshmauan Chetty v. Muthia 


210 


Chetty 

62 833 

230 

202 

Nakimo Bewaui v, Pemba Dichen 

59 911 


203 

Venkata Laksbmamma Garu v. 


233 


Chintapalli Aobireddi 

62 890 

236 


kara Menoti 

233 Subba Iyer v. Baimasamy lyeogar 


62 987 

62 764 
62 346 
62 693 


• • • 
VIU 


I5D1AN OASES. 

(1921) MADRAS WEEKLY NOTES for Mirch-Apfil— oonold. 


[1921 


330 

" ^ ... ^ 

Mamayya 7 . Kolia Kotayya Bice 


347 


Mill Co 

63 916 





349 

r<34 

Thirumalai SaTtiri Naicker 7 , 




Boyer 

62 706 

352 

336 

Sabapathi Pathan 7. Pernmal 

( 



Padayaebi 

62 790 


338 

Yaitbinatba Iyer 7. OoTindaBami 


359 


Gdayar 

62 795 


340 

Baghava Maunadiarv. Sivasankara 


1 


Mcnou ... 

62 761 

306 

342 

Kadakkarai Nadauv. Nadakkannu 


370 ‘ 


Nadan 

62 762 


341 

: Doorvas Sosadri Iyer v. Go7iDd« 


1 / 


1 as^rami Pillai 1 

63 189 

1 


17 NAGPUR LAW REPORTS, r 

37 

Raja Anaud Rao 7 . Bamdas \ 


53 


Daduram ... 

62 737 

59 

40 

B B. Bi^jbeshwardas y. MaUbo 


h2 


Rao ... 1 

62 297 

06 

46 

Laxmi 7 . Qanpat 

62 303 

69 

49 

Manak Chand 7 . Jbrabim 

62 307 



Venkatadri Appa Row v. Raja 
Farthaearathy Appa Row 
Ghulam Abbas Khan t. Amatul 
Fatima 

Malajandi Appayasami Naicker 
V. Midaaporo Zomindari Co.. 
Ltd. 

i^Iobammad Abdul Hasan Khan ▼. 
Lacbmi Narain 

Haliibur Rahman v. Altaf Ali 
Mathnra Praehad t. Chandra 
Narayan Chowdhury ... 


115 

116 
120 
124 
127 
131 


129 

132 

140 

140 

147 

161 

160 

171 


Mohaiilal v. Kifnn 
nderam v. Emperor 
Radha v. Sakbu 
Pandurauf? v. Qayabai 
Gopal T. Ram Krishna 


I • I 


8 OUDH LAW JOURNAL, for M*rcii>&pru, 1921. 

Ram Kishau Das t. Shyam Sunder 
Lat 

*44 

Jagdeo 7. Bbawami Bhikh 
Wazan Bingb v. Ratan Singh 
Jagmoban v. Kalakaukar Estate... 

Radha Kishen v. Jamua Prasad ... 

Har Prasad v. Bikramajit 
S>>‘Kh 




130 

61 

916 

13S 

61 

920 

144 


940 

147 

61 

945 

160 

61 

056 

191 

61 

050 

200 


Sohan Lai v. Knnwar 
Farzand Ali v. Karim Bakhsb 
Laiji T. TellaSiogb 
Kazim Husain y Basit Husain ...» 
Secretary of State for India v. 

Muhammad Qasim 
Jadunath Singh y. Afzal Kbanana 
Bisheshwar v Kaobcha Ram 

(1921) PATNA CASES, prom 14rH March to 18th April. 

Inder Chand v, Bidjadhar 
Pandey 

Maksudan Mistry ▼. Emperor 
Lachmi Ojha v. Birja Missor 
Khcdan Mahto v. nussaini Kala) .. 
Kankhandi Rai v. Kisbori Man- 
<lal 

Tnder I.all v. Ram Surat Kuer 
Tilakdhari Singh r, Babu Gour 
N arain 

nardeo Singh v. Bhawaui Sabai 
Jhumak Singh 7 . Tota Muhto 


81 

Raja Jyoti Prasad Singh Deo, In 

1 



the matter of 

60 357 

107 j 

84 

Syed Abbas 7 » Miari Lul 

56 403 

108 

89 

Diikhi Singb t. Uanhar Shah 

58 236 

liO ' 

93 

1 Mahesh war Prasad Singh v. Ram 


112 

1 

Rai 

1 *44 

60 308 

113 

96 ; 

\ Goyiiid- Mahto y. Emperor 

To be 


i 

1 

printed. 

' 118 

97 1 

1 Kajondi'u Kifthc^re v. Rajknmar 

A 

122 


Kamnkhya Nirain Singb 

60 285 

t 

100 

Haribar Prasad Singh v. Edul 


125 


Sijiffb 

57 3 3 

128 

K 5 

! Mobini Mohan Miasir v Gour 




Chandra Rai 

56 702 

1 

1 




6 PATNA LAW JOURNAL, PROi ISth March to 15th April 1921 


61 

31 

60 

937 

60 

968 

63 

694 

60 

837 

60 

883 

62 

313 

62 

332 

54 

664 

62 

467 

62 

289 

61 

962 

61 

964 

61 

978 

61 

970 

61 

871 

57 

626 

61 

985 

60 

282 

59 

207 

63 

162 

61 

61 

61 

102 

58 

778 

59 

290 

60 

496 


To be 
printed. 


Maharaj Bahadur Singh v. A. U 
Forbes 

• I 

Maharaja of Darbhanga v. Horn 
esbwar Singh 

Adit Karaiu Singh 7 . Mahubi 
Prasad 

4 9 

Ganedwar Pabaraj v. Emperor 
Fatu Santal V. Emperor 
Maharaj Bahadur Singh r. Bal 
chand Choadhury 
Damodar Narain 7 . Miller 
Haj KishoM Daa t. Ram QbuUm 
Sahu 


59 

782 

174 

178 

59 

1 

636 

185 

60 

261 

190 

1 

61 

842 

198 

61 

705 

1 

61 

702 

202 

208 

61 

764 

■ 

62 

♦ ^ ft 

236 

1 

216 : 

) * ^ 

1 


Gulam Rasul 7. Emperor 


.... 

Ruktu Singh 7 . Emperor 

61 643 

Maharaj Bahadur of Bewa 7 , Siya 


Saran Lai 

14 1 

61 989 

Ramgulam Sahu v. Durea 


Perahad 

60 980 

Benares Bank Limited 7 , Jagdip 


Narayan Pauday 

62 465 

Dewan Ram v. Atul Munder !!! 

62 66 

Mabarajadhiraj Sir Rameshwar 


Singb Bahadur v. Hitendra 


Bingii 

62 469 

I-smail Ali Khan 7 . Uamidi Bogum 

62 466 



Vol. LX] CONSOLIDATED COMPARATIVE TABLES. 

2 PATNA LAW ^IMES, fro^i 1st March to 3bd May, 1S2I. 


115 Maharaj Bahadur Singh v. A- H. 

Forbes 

116 Rajendra Prasad v. Prabodh Chan- 

dra Mitra 

118 Mahanth Parbhu Charan Bharthi 
V. Secretary of State for India in ^ 

Counoil ••• I 

120 Balram Sahu V. Chamru Sahu ... I 
y^Z Ram Kirpal Singh v. Hanuman 
Das 

125 Sheobhajan Ahir V* Emperor 

I 

129 Madhu Majhi v. Emperor ... 

130 Badri Narain Singh v. Subh. 

karaii Missir 

131 Maharaj Bahadur Singh v. Bal- 

ohand Ohaudharj 

132 Maharaj Bahadur Singh v. Bal- 

chand Chaudhery ... 

133 Bahadur AU Khan v. Secretary 

of State for India 

188 Mohammad Jamil v Khub Lai 
Raut 

140 Jaday Mahton ▼. Emperor 

142 Kartiok Pathak T. Emperor 

143 Dinanath Sahai v. Mayarati 

Koer 

147 Michn Missir v. Balbhadra 
Prasti 

164 Baja Satya Niranjan Chakerberty 
V. Dwarka Nath Sadhu 

166 Laohmi Narain Marwari v. Bal 

Makund Marwari 

167 Dooki Nandan Prasad t Naraingh 

Kaut 

IfO Mangree Mian v. Behari Lall 
163 Ram Praaad t. Munahi Gopal 
Chand 

166 Muni I al Katariar v. Shashi 
Hhushan Kai 

168 Lachmi Ojha v. Birja Misair 
l70 Ram Mahar« V. Emperor 

173 Nibaran ( handra I hatterjee v. 

Maharaja Partab Udai Nath 
Sahi 

174 Rameshwar Singh Bahadur v 

Suraj Narain Jba 

1(5 Bhupendra Nath Bose v. Ami 
Praaad Singh 

176 E. F Rawlina v. Anant Lai 
Sahu 

178 Banker Ram v Tulahi Bhagat ... 
IfcO Maharajah Bahadur of hewa v. 

Babu Shiva Saran Lai 
184 Brahma Deo Rai V. Ram Kishun 
Mahton 

18G Miari Chaudhury v Naraingh 
Praaad 

188 Raja Jyoti Prasad Singh Deo v. 

Secretary of State for India ... 
193 Ramnarayan Miara V. Emperor ... 


59 

782 

59 

936 

61 

46 

61 

67 


51 929 
Not 

reportable. 

5 Q &&1 


61 90 

6 1 702 

62 320 

61 78 


58 534 
Not 

reportable. 

Not 

reportable 
60 34$ 
62 116 
, 60 528 
60 479 

60 617 

61 132 

58 95 > 

60 848 
63 

61 69 

60 6l;0 

61 130 

60 297 

59 905 

6 1 976 

,61 969 
I 60 652 

I 

62 179 

60 357 

Not 

reportable 


195 

198 

20 1 

207 

2)1 

215 

217 


219 

220 

223 

225 

228 

229 

234 

237 

240 

242 

243 

245 

248 


251 

255 

256 

257 
266 


267 

2(0 

273 

275 

276 


Gadadhar Prasad v. Umeah Chan- 
dra Chakravarty 

r 

Awadh Singh v. Pnran Kandu ... 

Amar Nath ▼. Hukum Chand 
Nathumal ••• 

Hira Singh V. Sheikh Mosaheb ... 
Deodhari Mahto V. Emperor 
Krishna Lai Jha t. Mandeawar 
Jha ••• 

Sri Thakarji v. Nar Singh Narain 
Singh 

Ram Jaoam v. Khnb Lai 
Tiloki Mahton v. Emperor 

Achhaibat Singh v. Emperor 
Maheshwar Prasad Singh t. Ram 
Rai 

Kalioharan Das v. Geli Bewa 
Jainandan Prashad v. Baij Nath 

Sarm • • • 

Gajo Singh r. A.mrit Naraim Singh 

Hardei v Bbagwan Singh ... 

Harnandan Marwari v, Pran Nath 
Ray ••• 

Ghnrpat Pand^y v. Emperor 
Mayadhar Mahan ty v. Danardan 
Knnd 

Kedar Nath Goenka r. Tarini 
Praead Singh 

Mohammad Jawad Hmssain t, 

Maharaja Kumar Gopal Narain 
Singh 

Hanuman Lai v. Ram Peari 
Koer 

BiBseawar Lai v. Bup Kishor# 
Chan bay 

Ramanand Singh v. Chandrama 
Singh 

Baijnath Praaad Singh v, Tej Bali 
Singh 

I Pathak Jairam Singh y. Thakor 
I Doman Singh 

Khubi Singh v. Darbari Mahton ... 
Mahanth Bhikhan Gir Goasain y. 
Jalpadat Jha 

Jagadiah Misair t. Surcswar 
Missir 

Jalaluddin y. Maniran 
» { Shahid Hussain y. Babu Jagmohan 
Lai 


Not 


r^ortahUn 
^ 38 

60 

879 

59 

865 

59 

921 

59 

872 

63 

788 

59 

908 

64 

47 

61 

230 

60 

308 

63 

386 

63 

297 

60 

722 

50 

812 

61 

922 

61 

1»07 

62 

ISl 

61 

4 


r 

277 j Satish Chandra Bose v. Paliram 
I Agarwala 

280 Brijoarain v. Balmiki Prasad 
2«2 FarzandAliv. MotilalChoudhry... 


Not 

reportable. 
60 868 
62 72 

60 377 

I 60 634 

Not 

r^ertable. 

62 177 
62 113 

I 

62 608 

60 375 

' Not 
reportable. 

61 390 
61 820 

; 62 421 


INDIAN OASES. 


[1921 


22 ORIMINAIj law JOURNAL krom March to Mat 1921. 


145 

146 
149 
1 49 
160 
151 
153 

as I 

159 


161 

IB) 

163 

l69 

172 

174 

177 

177 

194 

196 

Ids 

199 

199 

200 
203 
205 

207 

208 

209 

210 
213 

219 

222 

224 

225 
228 
2W 
233 
236 

238 

239 


Ghasita Mai T, Emperor 
Ganga Sarau v. Emperor 
Aishan t, Sher Mohammad 
Tesmudin y. Isadally 
Emperor v. Rab Nawaz 
Kriabnarao t. Sitaram 
Jlladah Mohan Lai t. Emperor ... 
Itaghunandan Koeri v. Emperor... 
Muhammad Sher Ali Khan v. 

GhaaiRi^m ... | 

Jonnalagadcia Appalaoarasayja 
Bhukta, in re 
Kehr Sitlgh V. Emperor 
Abdus Samad v. Yusuf 
ijazara Singh v. Emperor 
Deodhnri Mahto v. Emporor 
Emperor V. Samand 
Sayyapureddi Chinnayya Dhora v. 
Emperor 

PuuAa l^al v. Jatiiita Mai 
DukhitShav Ejnperor 
Ladha SjUigli V. Emperor 
.Bho^iravatiiu Somauna v. 

Kandivnda Cholapatbi 
Uarkai 7. Emporor 
Manikkan Filial^ in re 
Dani. V. Emporor 
, Ali V. Emperor 

Emperor 7. Pakhar Singh 
Isri Prasad Chawdhri v. Warasat 
Hussain 

Emperor v. Nga Po Sin 
Ponnusami Pillai, //. re 
Nafnr Chandra Dome, Inthe matter 

Emporor 7 . Jaiiki Prasad 
AH Muhammad Mandal v. 
i’iggot 

Toka Aliir 7. Emporor 
Tanuk Lai Maudar v. Emperor ... 
Amulya Cbarun Sarkcr v Amrila 
i Lal Mukherjeo 
Emporor 7. Auant Kumar Bauorji 
' Rajbanai V. Emporor 
Uajadhar Lal v. Emporor 
Rukhul Mohan Roy v. Emporor ... 
Raj Kunwar Singh v Emporor ... 
Maiiindra Kishoro Jha v. Clair- 
I . amitli 

Show kholaon Ham Kalwar v. 
I Nayau Bopari 


59 849 
59 850 
59 863 
59 863 
59 H54 
59 855 
59 857 
59 858 

59 863 

59 913 
59 913 
59 917 
59 9>8 
59 021 

59 924 
i 

: 59 926 

60 33 

60 ?3 

1 60 53 

I 

60 52 

60 54 

60 55 

60 55 

: 60 56 

I 60 59 

I 60 61 

' 60 63 

60 61 

60 321 
60 322 

I 

60 325 
60 331 
60 334 

60 336 
60 417 
60 420 
60 422 
60 426 
60 42S 

60 430 

60 431 


241 Pui'shottam Ishvar Amin v« 
Emperor ... 

255 Mangu v. Emporor ... 

267 Chandi Uisdir v.Sbyama Cbaran 
Gbo6h 

258 Emperor v Budba »4e 

259 Rameshwar Singh v. Emperor 

260 C.huni Lal v. Emperor 

262 Shtvadhin Singh v» Emporor 

266 ' KhanooD Ram v. Emperor 

267 llardco Singh v. Emporor 

269 Harnam Das v. Emporor 

270 Atbimoolam Pillai v. Palaniandi 

Ambalam 

271 Nopal Bagdi v. Emporor 

272 Melir Singh v Emporor 

273 Raja Bam v. Emperor 

274 Sajan Lull v. Emperor ... 

276 LaoUmi Narain v. Emporor 

2';6 Darnama v. Emporor ... 

2»0 Barkan Singh T Emporor ... 

288 Bliola Nath v Munahi 

289 Kamlal v. Emperor 
2^0 Ganga Ram v, Emperor 
29^ Biliari Adraki v. Emporor 

295 Krishna lal v. PrpfuUa Kumar 
295" Biswanath Singh v. Emporor 
288 Francis Darab v. Muhammad 
Baksh ... 

300 Wall Mohammad v. Emperor 

301 Horn Chandra Dutta v. Girindra 

Chandra Chaudhury 

304 Ahdul A/az v. Bohra Tara Chaud 

305 Emporor t. Uttamlal Narottum- 

das 

308 Shoo Shankar v. Mohan Sariip ... 

309 Nga San Dun v. Emporor ... 

3.0 Tilak Uai v. Emporor 

311 Darbari Choudhury v. Emporor ... 

312 Narain Uas v. Mowa Singh 

313 Naga Tbot Shc‘ v. Emporor ... 
818 Ilarbhugwandus Mothuram y. 

Emporor 

314 Kallu V. Emporor 

315 KriBhiuisami Naidu, In rc^ 

317 Emporor v. Tuka Nana IlainoBhi 

318 Ihnauath Sundraji Itavto v, 

Emperor 

319 Ram Ratan v. Emporor 

320 Emporor V. Kesha7 Goviud !!! 


60 698 
60 607 


60 

6lI 

60 

60 

6U 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 

60 


657 

668 

659 

660 
662 
666 
667 

669 

670 

671 
072 

673 

674 
676 
676 
679 
688 

785 

786 
789 
791 
793 


60 794 
60 796 

60- 797 
60 800 


60 

60 

60 

60 

60 

60 

60 


993 

996 

997 

998 

999 
1000 
1001 


60 1001 
€0 1002 
60 1003 
60 1005 

60 1006 
60 1007 
60 1006 


Jammu S- ^ 

Srlnai^aJ’. 


¥ 


Alphabetical List o£ Cases reported in Volume LX o£ Indian Cases with 
re£erences to the Volumes and Pages o£ other Law Journals and Reports. 

An asterisk (*) denotes cases not reported vet elsewhere. 


K&mes of cases reported* 


I • • 

s « < 

• • • 


• • I 


« * • 

* « 4 

• • • 

• • • 


Abbas Khan t. Nur Khan 

Abdal Aziz Bohra Tara Ohand 

Abdul Bazak y. Fazal Ilabi 

Abhoya Chandra Ghosh v. Raj Kumar Ghosh 

Abhoy Charan Dutta v. Monoranjan Rai 

Adit Narayan Singh y* Mahabir Prasad Tiwari 


Ahmad Beg v. Dharmun Rai 
Alagappa Chetty y. AlagappaChettiar 
Alaji Iseek Sahib v. Vengu Chetty 
AH Bandi y. AU Hasan 
AH Muhammad Mandal y, Piggot 

Allah Ditta y. Qaitn Din , vt .i_ i 

AmarNath v Firm of Hukam Chand-Nathu Mai 


Ambalal Sarabhai y Ahmedabad Municipality 
Ameenammal y. Meenakshi 
Aminulla Chowdhury v. Mahabat AU 
Amir Hnsaiu v. Allahdia 

Amulya Charan Sarkar y. Amrita Lai Mukerjeo 
Andaniswami v* Totadswami 
Angamuthu Y Bamalinga Pillai. 

Apurba Krishna Sett v* Rash Bohary Dutt 
Areali Voeman v. Subbaroyan 
Asia Biyi y* Sehu Mohamed Rowther 
AsudamabDwarkadas y. Choithram-Gopaldas 
Athimoolam Pillai v, Palaniandi Ambalam 
Attar Singh y. Ghulam Muhammad 
Ayyavu v* Soma Sundaram Chottiar 
BadvolChinna Asetbu y. VattipaUi Keaavayya 

Bahadur v. llam Singh 

Bahaduri v. Qadu 

Bai Shirinbai y. Batanbai 


Baijuath Prasad Singh v, Toj Bali Singh 


Bal Mukund Ruia y, Gopiram Bhotica 
Balak Ram y. Ram Sundar 
Balarm Guria y. Syama Charan Mondal 
Baldeo Shukul v* Yusuf 

Baudarii Marayya y« Bandar u Bamalakshmi 


Barham Deo Rai v. Ham Kishun Mahton 
Barkat y* Emperor 
Barkat Bibi y. Karam Bibi 
Barkau Singh y. Emperor 
Bogun y. Faiz Bakhsh 

Bepin Bohari Saha v. Charu Chandra Ghosh 
Bhagat Ram*Kalyau Das v. Mangat Ram-Shibbu 
Bam 

Bhagirath Malo v* Anuanda Prosunna Mukhapadhya 
Bhagwati Muir y. Jbalai Chamar 


« •* 
*«• 






• $ 






• •• 


• • 


Where reported. 




•Lahore High Court 
19 A L J 29l{ 22 Cr L J SO-l 
•Lahore High Court 
•Calcutta High Court 

•Calcutta High Court ^ ^ 

iio M Ti J 270*(1921> M W N 163} 19 A L J 20o, 

2 P L T 97V 33 C L J 263} 29 M L T 240} 
6 P L J I'iO; 23 Bom L R 692 P* C. 

19 A L J 259; 3 U P L R (A ) 45 
39 M L J 573; 44 M 16? 

(19201 II \V N 736; 12 L W 639 
23 0 0 393 c- o 

32 0 L J 270; 22 Cr L J 213 S. B. 

‘9l'‘n2““wrL J 327: 2 P L T 20?: 2 L 40: 
as 0 L J 355 29 M L T 2o8; U921) M W N 
,76:25 () W N 531; 3 U P L K (V. 0.) 12; 2b 
Bom L R 671 P. C. 

23 Bom L R 4P; 45 B 611 
12 L W 173 

25 C W N 715 
2U PL R .B. R.) 93 

24 0 W N 1075; 22 Cr L J 224 

23 Bom L R 76; 45 B 090 
39 M L J 685 

47 C 746 

12 L W 423 

39 M L J 412} 12 L W 431 
14 3 L R 171 

13 L W 266; 22 Cr L J 270 
•Lahore High Court 

12 L W710: (1920) M W N jS3 ••• 

12 L W 607; (1920) M W N 780; 39 M L J 6‘:*7; 

29MLT63 
•Lahore High Court 
•Lahore High Court 

4oTL j 277; (1921) M W N 165; 19 A L J 215; 
33 0 L J 271; 29 M L T 236; 23 Bom L R 618 

19^* L *J 317; ?3 C L J 38«; 40 M L J 387; 
(1621) M W N 300; 25 OWN ^l; 2 PLT 
257; 23 Bom L R 654; 13 A 223 P • Ca 

24 0 NV N 775 

7 O L J 530; 2 U P L R (J. C.) 163 
21 C W N 1057: 33 C L J 344 
• Patna Hiuh Court 

£9 M L J tl5; (1920) M W N 708; 12 , L W 613; 

28 M L T 428; 41 M 260 
2 P L T 184 
22CrLJl98 
•Lahore High Court 
7 o L 4.671; 21 Cr L J 279 

•Lahore High Court 


Page 


4 • • 






ale utta High C<nirt 


•Lahore High Court 

33 C L J ' 

2 U P L R (B* U.) 91 


• 1 1 
• • • 


496 

803 

271 

504 

510 


251 

760 

130 

66 

706 

325 

692 


379 

678 

226 

457 

258 

336 

907 

7t6 

6t0 

145 

201 

273 

670 

5271 

630 

215 

466 

526 


222 


534 

193 

410 

298 

818 

141 

652 

54 

450 

G79 

734 

753 

371 

778 

260 



2 


INDIAN OASES. 


[1921 



Bbaidae Shi^das v. Bai Gulab 


Bhairab Chandra Mondal v, Jiban Krishna 
Bharat Chandra Deb Earn Sundar Chowdhury ... 
Bharat Singh v. Sarsuti Singh 
Bhimabai Padappa Desai v. Swamirao Shriniwas 
Parwati 

Bhogiravaiha Somanna v. Kandiyada Chclapathi 

Bhola Kath y. Monshi ... 

Bhola y. Bam Lai 
Bhooda v« Murari Lai 

Bhumircddi Suranna y. Bhumireddi Appadu 
Bhupondrs Nath Bose y. Amt Prasad Singh 
Bhura y. Matu 

Bhushan Chandra Pal y. N&rendra Nath Koor 

BhushaDmani Dasi v. Prafulla Krista Dob 

Bihari Adraki y. Emperor ... I 

Biuda Porahad v. Uam Chandor 

BIrcudra Kumar Biswas y. Ueinlata Biswas ... I 

Biswanath Siugb y. Emperor ' 

Bohra Bbupal y. Kundan Lai 

Bombay Municipality v. M. Dainodar Bros. 

Bombay and Persia Steam Navigation Company, 
Ltd., In the matUr of ... 

Brojo Gopal Gossain y, Bajaui Kanta Ghose ... 
Chakrapany Chottiar v. Kamalavalli Aminul 
Cliaudi Wissir v. Shyama Charan Ghosh 
Chapsi Umursi v. Kcshavji Dainji 
Chatturbhuj Chaudunuiull v. Busdoodaa Daga ... 
Chhabraji Kuar v. Gaugu Singh ... 

Cbhotalal Kursandas v, Vishnu Ganosh Gokhalo ... 
Chiragh Bibi v. Uhuium Sarwar ... 

Chokhey Lai v. Boliari Lai 
Ciiiini Lai v. Em pur or 

Court of Wards, Ajudhia Estuto v. llaghubar Singh 
Crowdeon, J. W. v. Ganosh Das Unri Uux 
D. N. Shaha & Co. v. Bengal National Bank, Lid. ... 
Duni V. Emperor 
Durbari Clioudliury v. Emperor 
Dasarathy Siiiha v. Muhamulya Ash 
Dattatraya Purshottuiu Parnekar v. Radhabai Bal- 
krishna Trimbak 

Uattutrayu Sitarum Gadkari v, Secictary of State .. 

Dattu Singh v. Bam Das 

Duyal Singh v. Bahul Singh 

Dobendru Nulli Uui v. Prunub Chandra Ghose 

Duiko Nandun Piusad v. Narsingh Haut 

Deputy Commist^ioner, llurdoi v, Purai 

Des Baj >'• Duni Chund 

Dcvulapalli Venkata Subbu How v. Kolluri Satya- 
naravanamurthi 

Dharm Nnratn v. I.ubh Singh 

Diiiabundhu Maiti v. Bishnu BcMva 

Dinanuth Salmi v. Muyawati Kuor 

Dinuiiulh Sundraji Ituvte v. lOinperor 

Dinesli Chandara Shuha v. Safer Ali Afandal 

Dip Cband v. 'Ibhfa 

Dowlatram v. Nuraindas 

Diicasse v. Cohen 

Dukhit Sha v. Eiiiporor 

Duraiyya Solaguii v. Vunkuturanm Nuiker 

Duiga Bhurthi v. Nageshwar Nath [I* 

Durga Charan v. Knumol ilatj 

' 1 •«! 


40 M L J 619; 26 G W N 605; 83 C L J 48S; 19 
A L .1 409; 2;< Bom L E 628; 3 U P L E^P. 0.) 

22 P. C. 

33 C L J lti4 
*CalcQtta High Coort 
70 LJ 459; 23 0 C 244 

23Eom LE ICO; 46 B 638 
12 L W 631:.d9 M L J 710; 29 U L T 48; 22 Cr 
L J 196; 44 U 63 

22 Cr L J 288 
2 L 66 

2 U P L R (B.R.) 83 

12 L W 668; (1921) M W N 28 

2 PL T 176; 3 U PL R (Pat.) 3; (1921) Pat 74 

*Lahore High Court 

32 C L J 236 

^Calcutta High Court 

22CrLJ293 

19 A L J 277; 3 U P L R (A.) 4? 

24 C W N914i 33 0 LJ 97 
22CrLJ297 

19 A L J 221; 3 U P L R (A.) 25 

23 Bom LR 35 

23 Bom L R 130 
*CaIcutta High Court 
12 L W 712 

22 Cr L J 257 

23 Bum L R 133 

47 C 799; 83 C L J 145 

18 A L J 86 »; 2 U P L U (A.) 272; 43 A 29 ... 
23 Bom L R 84; 45 B 597 

*Laboro High Court .. 

18 A L J 820; 2 U P L R (A) 292 

22 Cr L J 280 

7 O L J (B. 11.) tG7 

82 C L J 230 

47 C 861; 33 C L J 5 ll 

22 Cr L J 19JJ; 3 U P L E (L.) :i 

22 Cr L J bll 
47Cfcbi 

23 Bom L R 92; 45 B 627 

23 Bom L R 89; 45 B 607 

2 U P L R(B. R.) 97 

•tahoro High Court 

32 C L J 2i0j25 C \V N -IS 

2P LTl57;6 1>LJy7;(1921)rat 14> 

7 OL J iB. R.) 661 
•Lahoro High Court 


822 

819 

860 

137 


12 L W 642; (1920) M '.Y N 754; 28 M L T 
40 M L J 31; 44 M 179 
*Lahoro High Court 
32 C L J 221 

G P L J 61; 2 P LJ 143; (1921) Put 09 

23 Bom L R 338; 22 Cr L J 318 
•Calcutta High Court 

2 U P L 11 tB. R.) bG 
14 B L R 231 

24 C W N 10C7, 

22 Cl L J 177 
12 L W £35 

23 O C 320 

•Calcutta High Court 


448; 


62 

688 

720 

219 

615 

297 

6 

289 

801 

789 

821 

362 

793 

846 

671 

064 

473 

630 

667 

060 

009 

643 

903 

453 

116 

660 

625 

268 

940 

65 

999 

077 

8S5 

744 

264 

610 

284 

617 

641 

688 


27 

477 

716 

346 

1006 

693 

211 

929 

105 

33 

128 

644 

762 


Vol. LX] 


INDIAN OASES. 


3 


Dwarkomal v- llarchumal 
Emperor t. Anant Kumar Banerji 
— r, Bodba 
— ' 7. Janki Prasad 

- V Kesbav Govind 
— V. Kga PoSin 
- V- Pakhar Siogh 

— V. Tuka NanaKamoshi 

T nttamlal Narottamdas 

Empire of India Life Assurance Co. Ltd., Bombay 
Nanu Aiyar 

Entazuddi Sheikh v. Ram Krishna Banik 
Ezra, D. E. D. J. v. J. E Gubbay 
Faki Ibrahim v. Faki Ghulam Mohidin 
Farzand AH v, Abdul Hamid 
Fatima Bibi v. Nur Muhammad 
Fatima Bibi v. Shah Nawaz 
Fatteh Muhainiiiad v. Ohothu Ram 
Fazal Hak v. Ruqaiya Khauam 
Francis Darab, M v. Muhammad Bakhsh 
Gajadhar Lai v Emperor 
Gajo Singh v. Amrit Narain Singh 
Qanesh Das-Ishar Das v. Durga Dat.Jagan Nath 
Ganesh Prasad v. Shib Singh 
Ganga Prasad v. Ram Sarup 
Ganga Ram v. Emperor 
Ganpat Rai v- Rusaini Begam 
Gauri Nath Kakaji v. Pam Narayan 
Gayaii Singh v. Atu Ilusaiu 
George Henry Hook v. Adniiui8trator>Genoral 
Bengal 


Ghansbyam Cbaudhury v. Basdeb Jha 

Ghulam Abbas Khan v. Amatul Fatima ... 

Gidasing Cbimansing v. Bikhchand Bhojraj 

Girdhari hall v. Ahmad Mirza Beg 

Gitabai Bhau Kajmane v Krishna Malhari Shindo... 

Gobind Prasad v Cbattnrbhnj 

Gnla Singh v. Hakam Rai 

Golak Behari Bhowmik v. Manindra Chandra 
Qopal Das v. Parmanand 
Gurdas Mai Singh v Ishar Das 
Habibur Rahman v. Altaf Ali 

Hailes, In re, A A 

Hako V. Sultan Muhammad Khan 

Hanuman Lai v. Bam Peari Koer 

Har Parshad.Dalip Singh v. Sena Ram-Jado Rai 

Harakh Ram Jani v. Lnkshmi Ram Jani 

Harbarun Lai v. Naurangi Kunwar 

llarbhagwandas Methnram v Emperor 

Hardeo Singh v. Bhawani Sahai 

Hurdoo Singh v. Emperor 

Hari Prusad Roy v. Kama Prosad Rai 

llarjiMal v. Abdul Halim 

Han.am Das V. Empo-.or 

Uarnama v Emperor 

Ilarearan Das V Debi Singh 

Ilem Chandra v. Chaudra Mohan 

Hem Chandra Dutta v. Girendra Chandra 

Hukum Singh v. Tunda Singh 

Ichalal Jagmohandas v. Nago Sina Patim 

Indal Bapu v. Mohammd Alii 


14 S L R 227 

32 G L J 204; 22 Cr L J 223 

22 Cr L J 268 

19 A L J 196; 22 Cr L J 210; 43 A 283 

23 Bom L R 350; 22 Or L J 320 
8U B R (1920) 234j 22 Cr L J 207 
1 L 604; 22 Cr L J 203 

23 Bom L R 347; 22 Cr L J 317 ••• 

23 Bom L R 340, 22 Cr L J 305 ... 

39 M L J 577; 12 L W 616:(1920) M W N 770; 
29 M L T 49; 14 M 170 

24 0 W N 1072 
47 C 907 

23 Bom L R 335 

•Patna High Court 

1 L 597 

2 L 98 

•Lahore High Court ••• 

7 O L J 692 
22rrLJ298 
22 Or LJ 230 
2 P L T 234 
2 L 19 

•Allahabad High Court 
•Allahabad High Court 

22 Cr L J 290 
19 A L J 53 

7 O L J 643 

19 A L J83; 43 A 320 

19 A L f 366; 40 M L J 423; 29 M L T 336; 
(1921) M W N 313; 33 0 L J 406; 3 U P L R 
(P. C.> 17; 23 Bom L R 648 P. C. 

•Patna High Court ••• 

19 A L J 43?; 40 M L J 677; 8 O L J 225; 24 
O C 118:(1921) M W N 349:43 A 297 P. C. 
14 S L R 193 

23 0 C 381 

23 Bom L R U9( 45 B 661 
•Patna High Conrt 
23 P W R J92I 
•Calcutta High Court 
•Lahore High Court 
3 U P L R (L.) 16 

40 M L J 510; 33 C L J 479; 19 A L J 414; 23 
Bom L R 636; (l‘J2l) M W N 366 P. C. ... 
47 0.914 

•Lahore High Court 
2 P L T 251 
•Lahore High Court 

2 D P L R lA.) 316; 18 A L J 960; 43 A 108 .. 

2 U P L R (A.) S02 

US L R 17?; 22 Cr L J 313 

(1921) Pat 125 

22 Cr L I ?67 

•Calcutta High Court 

•Lahore High Court 

22 Cr L J 269 

22 Cr L J 276 

2 U P L R .B- R.) 60 

24 C W N 1070 

33 C LJ 226; 22 Cr L J 301 

2 U p L R A ) 405; 19 A L J 63 

23 Bom L II 60 

I *Nagpur Judicial Commissioner’s Court 


944 

4»7 

658 

322 

10C8 

63 

69 

1006 

993 


69 

746 

969 

986 

493 

88 

509 

737 

717 

794 

422 

722 

776 

261 

6S 

786 

905 

467 

8l7 


631 

629 

937 

967 

OfO 

913 

482 

700 

86 

512 

107 

837 

943 

613 

368 

481 

626 

613 

XOOl 

496 

(.67 

414 

267 

e'vQ 

676 

246 

204 

797 

912 

689 

545 


4 


INDIAN OASES. 


[1921 



indav SiDgh v Slicru 

Indcr Chand v. Bidyadhar Paudcj .. 

Ishri Prasbad v. Muhammad Sami .. 

Isri Prasad Cbawdhrt v. Warasat Hussain 
Ivatury Alchamnia v, Ivulury Papiah «« 

Jagauatb v. KaghuuuLU 

Jageshar Singh t Bir Ram 

Jagjtvan Uatibhai v. Kalidas Muiji 

JaiKishoriv MohamiuudAli Mohammad Khau ... 

Jai Pnisad v, Dalsingur 

Jaladhar Bhowrnik v Bircudra Nutb Roy 

Jaluluddin v Manitaii 

Janaki Nath Uoy 7 Asmni Rumari Devi 

Janakinath Singha Uoy v. Bejoy Chand Mahatab... 

Janat v. Kamilshah 

Jangal Chaudhry v. Luijit Pasbaii 

Jatiudranath CbowdUury v. Ajodhya Nandi 
Jooui V. Kalloe ,,, 

Jbanwar Das v. Bodh Raj 

Jugcsh Chandra Roy 7. Makbul A)i ... 

Jwala Singh v, Fatta 

.lyoti Prasad Singh Deo, In the matter of 

Kala Singh v. Kahna 

Kali Din v. Sheo Saran 

Kali Nath v« Naimuddi 

« » # 

Kallu 7. Emperor 
KalluMisirv. Bhag>vati Singh 
Kuloo V. Bibi Ramzo 

* 4 ^ 

Kamiui Keshoro Sen v. Parbartya Tippemh Baj ... 
Kamini Kumar Chandra v. Robati Raman Das 
Kandarpa Nag 7. Uanwari Lai Nag 
Kundliai Panile v. Dachchina Misrain 
Kauhya Lai v. Jagannatb Porshad- Ilanumon 
Pershad 

• • • 

Kaunhi Ram v. Karam Narain 
Kaushi Bant v. Maula Bakheh 

» » 4 

KasKim Masyaii V. IlazraHcgum 

Kasturi Mai v. Lajja Ham 

Katapratli Kutukke v. Valuvakkac Kishukko 

Kedarnath Babulul v. Suinpat Bai Doogur 

Kehr Singh v. Asa Singh ... 

Kbanoou Ham v. Kmpcror 

Khuti>can v. Sonairam Daulatram ,,, 

Kliotraiiioui Dasi v. Jiban Krishna Kundu 
Kisbuu Chand V. Klinda Uakhsh 
Kisbori Lal-Banarsi Baa v. Ham Lal-Tek Chand ... 
Kondapulli Viziyuruthnam v. Muiida]>aka Sudarsana 
Hi*o 

Kotikalapudi Kattayya v.Haiigiuh Vonkatu Kamava 
Appa How Bahadur 

Krishna Lai v. Profulla Kumar 
Krishnasami Naidu, /a re 
Ki'istiiiaewaiui Aiyar V. Appaviar 

Kiii^bnaswamy Nayakar v. Veorappa Narakar 
Kuldip Naruin Singh v Uagbuuandau Singh 
Kuraax AruuChaiidra Rinha v, Jogondra Lai 
Kumari Dasya v. lloinuiita Kumari Dobi 
Knmud Ban v. Tri|nii-a Cburaa 
1 abliu Ram v. Moot Chand 
I auhtni Narain v. Bal Makuud 
Lac'hiiii Karain v. Lnij ^ror 


407; 


152 


P L 


22 P W K 192! 

5 PL J 744; 2 P L T IIJ; (1921) Pat 107 
19ALJ 81 

1 P L T738; 22 Cr L J 205 
(19201 MWNTGl; 40 MLJ83;13LW 
44 M 131 

*N:igpiU' Judicial Cuiuuiissioiicr'a Court 
7 0 L J45';23 O C 176; 2 U PL R (J. C.) 

23 Bom L K 81; 45 B 601 
7 O L J 520 

19 A L J 116 
*Calcutta High Court 
2 P L T 275 
*Calcutta High Court 
•Calcutta High Court 
14 S L K 239 

1 P L T 735; (1921) Pat 3; 0 P L J I; 3 U 
R (Pat.) 1 

•Calcutta High Court 
19 A L J >98 
•Lahore High Court 
47 C 979; 25 C W N 867 
19 A L J 87 

6PLJ fi2:2PLT 189; (1921) Pat 81 
•Lahore High Court 
7 O L J 690 
•Calcutta High Court 
19 A L J 39; 22 Or L J 314 

2 U P L R (B. R ) 81 
2 P L T 805 
•Calcutta High Court 
33 C L J 336 

33 C I. J 244 
19 A L J 275 

19 A L J 33: 43 A 305 
•Lahore High Court 
•Lahore High Court 
32 C L J i6l 
•Lahore High Court 

12 fi W 634; (1920) M W N 708; 39 M L J 
29 M L T45; 44 M l40 
47 C 1020 

•Lahore High Court 
22 Cr L J 266 
47 C 110 k 

25 GW N 361; 40 M L J 232; 33 C L J 2i4 P, 
•Lahore High Court 
•Lahoi-e lligli Court 


(19-20 M W N 694; 12 L W 696 

(1920) M W N 702; 39 M L J 671; )2 L W 673. 

18 M L T 279 
33 C L J 252; 22 Cr L J 296 
(1920) M VV N 618; 12 L W 427; 22 Or L J 815 

39 M L J 49t; (1920) M W N 691; 28 M L T 
430: 12 L W 619 . a • u . 

I2LW600 

•Patna High Court 
•Calcutta High Court 
•Calcutta High Court 
•Calcutta High Court 
•Lahore High Court 

2 P L T 160; ti P L J 110 
23 O C 380; 2i Cr L J 276 


702 


476 

282 

829 

61 

683 

625 

189 

£01 

66U 

991 

389 

375 

736 

698 

948 

124 

748 

837 

362 

984 

825 

357 

631 

7ll 

711 

1002 

142 

860 

434 

766 

664 

784 

867 

269 

714 

103 

761 

IIS 

961 

619 

606 

063 

1 

727 

550 

146 


82 

791 

1003 

802 

212 

844 

.391 

40i 

464 

819 

479 

176 


5 


Vol, LXl 


IVDIAH 0A8B6. 




• I 




• I • 


%•« 


LadhaSingh v. Abmad Yar 
Ladha Singh V Emperor 
Lai Bahadur v. Bameahwar Dayal 
Lai Shaha v. Kado Mahto 
Lai Singh v. Hira Singh 

Lalbihari Shah, In re 

V. Bhag™„Bi.gh 

Narsingbhau Navalurkar ••• 

Lehnunv. Guptu 

Llewhellin V. All Asgar 

Lokman Das v. Ganga Sahai 
Ma Nyein v- Ma Tha Gaung 

MaiSi^M^ia^Sa^dha v. Gour Sundar Swarnakar... 
MahadeoT. Kriahnaji 

Mahadeo Prasad v-Dirgbijai Singh - 

MahamedAli Sheriff v. Budharaju Venkatapathi ... 
Maharajadhtrajof Burdwan v. Mritunjoy Ghoae ... 

Maheshwar Prasad Singh t. Baba Ram Rai ... 
Mahomed Abdul Kadir Markayar v. Sami Pandia... 




• •• 




• « • 


• •• 


• • • 




• •• 


« »• 


«»• 


• • • 




• « 




• • » 


B. 


• •• 


Maksud Ali v. Emperor 

Malayandi Appayasami Naicker t. Midnapore 

Zemindarl Co. Ltd 
MaUk Khan v. Bhola Ram 
Mangal Singh ▼. Atra 
Mangu V Emperor 
Manikkam Pillai, In re 

Manindra Chandra v. Aswini Kumar Achayya 
Manindra Chandra Nandi v. Upendra Chandar 
Manindra Kisbore Jhav. Clairsmith ^ 

Mnnmatha Nath t. Khirod Gobmda Cbowdhuri 
Masihunnissa v. Kaniz Sughra 
Mathura Prasad v. Chandra Narayan 

Mathura Prasad Singh v. Bam Prasad Tewary 
Maung Meik t. U Kumara 
Mehr Cband v. Labhu Ram 
Mehr Daim v. Sbabamad 
Mehr Singh v. Emperor 
MithaMalv Shiy Bam 
Miyan Khan ▼. Sarfaraz Khan 
Mohammad Askari v. Nisar Husain 
Mohammad Din v. Thakar Singh 
Mohammad Kazimuddin t. Sabba Khatun 
Mohan Lai v. Niranjan Das 
Mohendra Nath Maiti v Parameswar Samanta 
Mohesh Chandra De v. Kali Kanta Sorma 
Mohrai Bahadur Singh v. Pulin Mai , . . , , 
Moosajee Ahmad & Company v. Administrator 

General, Bengal 

Moti Lai Pal Choudhury v. Chandra Coomar Sen 
Muhammad Ali Khan v. Ghazanfar Ali Khan 
Muhammad Hayat v, Ghulam Muhammad 
Muhammad Mumtaz Hussain v. Naurang Ahmad 
Muhammad Said v. Shah Nawaz 
Muhammad Shall v. Abdul Rahim 
Muhammad Zaman Beg v. llahi Bux 
Mukhtar.ul.Huda v. Bukhtawar Khan 
Muni Lai y. Shashi Bhusan Rai 
Munna Singh Y. Kaur Digbijaya Singh 
Munshi Lai Choudhry y, Nidhi Ram Dutta 
Muthiyalu Chengappa y. Burada Gunta 


2^^r“L“a8°0PLK(L.)I2 

6®pl J Pa^e, 2 P L T 346 F. 

3 U P L R (L.) 9 
47 C 721 
USLH221 

23 Bom L R 65; *6 B 434 
•Lahore High Court 
•Patna High Court 
•Allahabad High Court 
aUB K (1920) 237 
3 TJ B R (1920) 268 
•Calcutta High Court 

16NLRi94 

IQ A li J 4 * 43 A 272 

11 LW 537; 39M L J 449; '^1 M L T 801 
2 D P L R (B. R.) 94 

J't )°Paf93, 3 U P L R (Pat 

12 L W 804; (1920) M W N 687, 89 M L J 

22 Cr L / 2C0j 3 U P L R (Pat ) 18 

40 M L J 6:^7; (1921) M W N 352 P. C. 
•Lahore High Court 
•Lahore High Court 

12 L W 633ftl920) M W N 767, 22 Cr L J 19i 
32 C L J 168, 26 C W N 297 
47 C 1006, 

22CrLJ288 
•CalouHa High Court 


■ a 






• • • 




»•« 


t < « 


• • > 


• • « 


• • • 




• » • 




• 


• • • 


• « » 


« * « 


.1 22 
431, 


4 4 

♦ • 


4 I I 




8 A • 




B“omi;R6'29 (1921)MWN .-70 P. C 

2 P L T 340 
8D B R (1920) 236 
2 L 106 

•Lahore High Court 
22 Cr L J 272 
•Lahore High Court 
•Allahabad High Court 
19 A L J 50, 43 A 311 
•Lahore High Court 
•Calcutta High Court 
•Lahore High Court 
•Calcutta High Court 
•Calcutta High Court 
•Calcutta High Court 

•Lahore High Court 
24 0 W NiU6i 
7 0 L J 474 
•Lahore High Court 
•Lahore High Court 
•Lahore High Court 
•Lahore High Court 
2U PL R (B. R.) Ill 
70 L J (B. a.) 669 

2 B L T 16i , „ / * \ .4. 

19 A L J 273; 3 D P L R (A.) 44 

LVL"ArtVLW666,28MLT 272,43 


' • • 


• I • 


t « 


M 




\t W M vQ 


4f3 

60 

990 

849 

20 

889 

263 

681 
620 
476 
fe 
7 
16 
733 
J JO 
881 
23 j 
255 
182 
208 

267 

£6 

953 

469 

226 

607 

66 

337 

969 

430 

501 

976 

833 

623 

6 

522 
724 
l 72 
484 
65 
901 
461 
689 
619 
439 
708 
3>0 


739 

312 

147 

666 

602 

580 

670 

618 

713 

818 

758 

175 

135 



6 


INDIAN OASES. 


[1921 


• • < 


• a# 




ng 


• • • 


Muthu Pillai V. Veda Vysa Chsiiar 
Nacbiparayati v. Narayana Gooudan 

Nainu V, bhupcndra Nath Rakliit 

Nafar Chandra Dome Mondal, In the matter of 
Nagendra fJatli Sen v. J. Vas 
Nana Tawker v. Bbavani Royeo 
Narain Das v. Mewa Singh 
Narain Singh v. Sarjug Singh 
Narain Singh v. Wnryam Singh 
Narayanasamy Rao v. Ramasamy Nalcker 
Natha Singh w Ganga Ram 
Nayanjan Bibi v. Durgadas 
Neolamani Patnaik 7 Sukadura Bohara 
Nepal Bagdi v. Emperor 
Nga San Dun v. Emperor 
Nga Thet She v. Emperor 
Nibaran Chandra v. Parliali Charan Nnbknr 
Niburan Chandra 7 Pratap Udai Nath Sahi 
Nibaran Chandra Sen v. Sashi Bhusaa Sen 
Nil Kantli v Jai Gopal 
Nilu Hoy V, Aeirbad Mandal 
Nizam Din v. Bhagat Ram 

Madras V Sambaiida Mndaliar 
OIRcial Liquidator, Kayaath Trading and lianki 
Corporation v. Satiiarain Singh ' ' 

Pahlumal Sowanmal v. Sidik 
Palaniappa Ohcttiar v. Cliockalingam Obettiar 

PumbuvQiu Cbotly v. Kundauwami Iyer 
Parum Hansmon v. Dasratbtnan 
Parmosbri Das v. Pakiria 
Parsbottam Sarau v. Ilargoolal 
Pertab Bahadur Singh v. Ram Das 
Phagoo Kurnii v. Dliammruji 
Polepeddi Vonkatusivayya v. Polepoddl Adonna 

Pormugi Venkatasubbarayodu v Zcmindarof Nuzvid 
PoimufainiPilhu, In re 

Pramila Devi v. Chander Shekhar Chatterii 
Punna Lai v .lainita Mai ^ 

Purshottam Isbvar Amin v. Emperor 

Putbia Vt^til Mohidin v. Irakkat Kariiavan Raman 
Rabnach Bukbsb v Ganesh Pi-asad 
Umllia Kiebuii v. Jag Salm 
Rudba Raman Saha v Sitanuth 
Radl.akriebtiu Ayyar v. Swamiuatha Ayyar 

Raghunatliu Rao v. Secretary of State for India 

Raj Kumar Dus v. Paiichkori Talundur 
Raj Kiinwar Singh V Einjicror 
Raja Ruin v. hmporor 

Rajah of Rittapur v. Hullapragada Pallammju ' 

Rajah of Rumnad V Kamiih Uavuthan ^ 

Ra^ah of Veiikatagiri v. Sura Krishna Ro.ldi 
ajan.liainuma Devi (iaru v. Vollappa Ra„,u 
RajbauBi V. L'mperor 

Rajondra Kishoro v. K .makhya Narain Singh 
Rajjuh Shah V. Tahir Shah 

Rukhul Muhuii Roy v. Emperor 

i;::; - 


• • • 

• • * 

« #« 

• •« 

• • • 

• 44 

• » • 

• • • 

• • • 

* % 4 

r » • 

• 

• • • 


12 L W 277 

33 M L J 574j 12 L \V 713 
•Patna High Court 
210 WN 1071; 22CrLJ203 
82 C L J 124 

M ‘WSiliASM 728; (I9JDMWN70 

i T it 312 
•Patna Iligh Court 
•Lahore High Court 
12 L W 671 
•Lahore High Court 
33 C L J 575 
; ?2 L \V 20'’; 43 M 803 
22 Cr I J 271 

3 U B R (19i0) 270; 22 Cr L J ?01 

3 U B K (1620)16''; 22 Cr L J 313 

•Calcutta High Court 

2 P L T 173 ; (1021) Pat 129 

• ’alcutta High Court 

•Lahore High Court 

33 C L J i.ii’; 25 O W N • 29 

•Lahore High Court 

33 M L J 315; 43 M 7.'9; 28 .M 1^ T ioS 


• • 

• n 

• 4 • 

• s # 

• St 


• • » 

• ## 

• • 

• « # 

» • < 

» • • 


• • • 


• • • 


I 

I 


19 A L J 262 
14 S L R 19S 

12L\V5)2 
10 A L J 292 
2 L 13 

; 2D P L R (B. R.) lOo 
12 L W t'67 

N7.0;89Ml'j 

19 A L J 272 
I L 6 12; 22 Cr L J 177 

23 RomLR |,22CrLJ24 F. B. 

3 U P L R (Pat ) 14 

•Calcutta High Court 

19 A L J 161; -iO M L J 223, 13 L W SM-noe-’^ 

,?rw v.!f. .i? aT. " - 

•Calcutta High Court 
23 O C 37'? V2 Cr ^ ^ ISO 

5 P t V - ^2 f r L J 229 

22 Cr L I 233 

0 1' L J 121; 2 P L T 303 
19 A L J 2»9 

u y' ® "" N 783 
•Allahabad lli^h Court 


• I ■ 


• • • 


« • 


< • I 


• • • 


• • • 


397 

171 

616 

321 

647 

239 

1000 

4S6 

676 

611 

460 

449 

255 

C71 

997 

1001 

451 

5(0 

729 

CP6 

800 

616 

205 

763 

935 


127 

22 

7.0 

772 

131 

234 

692 

98 

6:9 

64 

777 

33 

693 
117 
213 
173 
738 


85 

IS7 

607 

416 

073 

853 

90 

134 

15 

420 

285 

878 

426 

614 

816 

917 

120 



Vol. LXi 


INDIAN 0A&B8. 


1 



• II 




«•« 


• •• 


i4» 


• fl* 


• •• 




Ram Chowdhry v Tilk Chowdhry 
Ram Deiv. Sui-ajBakhsh 
Bam Ghulam v. Menda . 

Ram Karan V. Bam Sarainji 

Ram Lai Johari Mai v. Dip Chand 
Ram Narain Sahu v. Lachmi Pra'ad Sahu 

■Ram Sidh v. Balkaran Singh , 

Ram Prosad Suraimull v. Mohan Lai Laohmmaram 

Ram Ratan V Emperor 

Ram Saranv. Mangal Singh 
Ram Saran v. Tulahi 
Bam Sundar Daa v. Shajidar Rahamau 
Rama Nand bharti v Sheo Dass 
Ramacbari v. Saraswati Ammal 
Raman Choubey v. Bacha Misir 
Bamanand Singh v. Chandrama Singh 

Kamanatham Chetty v. Arunachallam thettiar 

Ramesh Chandra Mitter v. Jogini Mohan Chatterji 
Ramoshwar Singh v. Basodeva Singh 
Rameehwar Singh v. Emperor , o- i. 
Rameawar Prasad Singh 7. Rarajanak Singh 
Ramgulam Sahu v. Durga Pershad 
Ramji Lai v. Bujan Lai 
Ramlal v. Emperor 
Rampat v. Durga Bharthi 
Baoglal V. Chunnilal 

Ratau Lai v. Muhammad namidullau Khaa 
Reajuddin v. Shahanutulla Mia 
Rcoti Ram v. Sita Bam 

Riazat Husain V. Ali Bandi 

Roru V. Niadar Mai 
Rukn-ud-diu v Altaf Ahmad 
Rulia Singh v. Tuuia Mai 
Sabitri Tbakurain v. Savi 


• *4 


14 




• .« 


• 4* 


4 


*4« 


4 »■ 




Sadashoo Waman Kelkar v. R. V. Mahajaui 
Salicb Ram v. Gobindi 

Sajan Lall v. Emperor „ u r. 

Sakhoram Daji Ganpulo v. Ganu Raghu Gurao 
Salig Ram v. Official Liquidator, Indian Exchange 

Bank Ltd« 

Samshuddin V. Fyari Lai Das 

Sant Prasad v. Bhavani Prasad 
Santhanathammal v. Isaki Suppan Asari 
Sarabjit v. Mata Din 
Sarasuti Tewarin v. Nandan 
Surju Prasad V. Ram Sarup 
Sarojini Dasi v Rajlakshmi Dasi 
Satish Chandra V. Girish Chandra 
Satya Eiranjan v. Dwarka Nath 

Secretary <-f State for India v. Srinivasa Chauar ... 


Sham Das v. Bahadur Singh 

Shumbliu Nath v. Dwarka Das 

Shankar Lai v. Babu Ram 

Shaiajini Dasi v. Kazi Abdul 

Shashi Bhusan v. Deb Nath 

Sheo Khelaon Ram Kalwar v.Nayan Bopari 

Shoo Shankar v Mohan Sarup 

Shivadhin Singh v. Emperor 

Shunmiigha Volayudham Chetty v. Koyappa 

Sib haran Shall v. Rameawar De 

Singariah Chetty v. Chiunabai 


• < • 


I •• 




I •• 


C fotl o W £09, 2 U P L It f J. c.) 166 

19 A L J 224 
•Allahabad High Court 
•Lahore High Court 
2PLT5‘2a 
23 O 0 388 
47 C 752 

19 A L J 138; 22 Or L J 319 « r t o 

23 0 C 827} 2 U P L R (J. 0.) 191} 8 0 L J 87 

2 U P LR <B. R ) 90 
•Calcutta High Court 
19 A L J 58} 43 A 314 
12 L W 644; (I9i0; MW N 721 
2 P L T 2t6 
2 P L T 256 
39 M L J 474; 44 M 43 
47 C 901 
6 P L J 127 
22 Cr L J 250 

6 P L J 109; 2 P L T 370 
2 P L T 825; 6 P L J 190; (1921) Pat 235 
•Lahore High Court 
22 Cr J.. J 289 

7 0 L J 547; 28 0 C 303 

16 N L R 204 . , , 

2U P L B (A.) 403; 19 A L J 47 
•Calcutta High Court 
19 A L J49 
7 0 L J 690 
2 D PL RiB. R.) 95 
•Lahore High Court 

•Lahore High Court « . r . ooT 

40 M L 0 808; (1921) M W N 19 A L J 281; 
48 I A 76; 33 0 L J 307; £6 C W N 557; 23 
Bom L R681 P. C. 

•Court of the Blectiou CommissiODers, L, J . .4. 
19 A L J 268; 3 U P L R iA.) IS 

22 Cr L J 274 

23 Bom L E 125; 45 B 683 


• • I 


• I • 


44« 


I • I 


■ 4 • 


• • * 


44 • 


387 

177 

809 
74 
705 
385 
664 
896 
1007 
219 
238 
460 
933 
246 
393 
377 
316 
946 
621 
659 
390 
980 
352 
*85 
410 
316 
899 
759 
894 
725 
262 
629 
780 


274 

87U 

774 

674 

924 


4 • • 




•Lahore High Court 
26 0 W N 5!8' 

2 U P L R (A1 416; 19 A L J 72 
{lh20) M W N 616; 12 L W 457 
7 O L J 642 

IS A L J 828; 2 U P L R (A) 2S0 
19 A L J 266; 3 U P L R (A.) 40 
47 0 828 
47 0 813 
2 P L T 154 

40MLJ 262; 1921) MW N 111; 29 M 
181; 19 A L J 201; 33 C L J 280; 13 L W 
44 M 421 P. C. 

19 A LJ 89; 43 A 325 
•Lahore High Court 

2 U P L R lA.) 414; 19 A L J 92; 43 A 330 
•Calcutta High Court 
•Calcutta High Court 
22 Cr L J 239 

19 A L J 68: 22 Cr L J 308 F« B. 

22 Cr L J 262 
(1920) M W N 679 
(1920) Pat 363;2 P L T 40 
12 L W 725; 28 M L T 420; 40 M L J 7; {. 
M W N 33; 44 M 268 




« • « 


• • • 


L. T 
592; 


• « r 


• • • 


» • « 

• I < 

• • • 

I 4« 


921 ) 


1 • • 


506 
498 
8 1 
694 
437 
99 
756 
974 
015 
628 


230 

831 

524 

842 

452 

705 

431 

996 

682 

035 

04) 

780 



8 


OAS&S. 


[1921 


■ • • 

• • • 


Sistla Sita Ramaswamj v. Bonthu Basavavja 
Sitla Bakhah Siugb v. Sital Singh 


Sobha Eanta Misra v. Kariman Balvai 
Sobhanadhri Apparao v. Dathadu Venkataraju 

Sonubai Baburao y. Shiyajirao Krishoarao 
Sri Eriahna Daa v. Bonares Hioda UDivereity 
Sri Krishna Dutta Dube v. Jogesbar Upadhia 
Subramania Pattar v. Krishna Embraodri 
Sukan Sahu v. Jhari Mahto 
Sulakhaa Singh y. Santa Singh 
Sulin Mohan Banerjee v Baj Krishna Ghosh 
Sundar y. Habib Chick 
Suraj MalbHar Prasad y. Bank of Bihar 
Surampalli Bamamurtbi y. Surampali Beddy 
Surcndra Nath Mitra y Secretary of State 
Swaminatha Odayar y. Sundaram Aiyar 


Tajammul Husain y» Bando Baza 
Talib Husain Khan y. Dukkhu Kban 
Tangutoori Kodandaramuyya v* Tangutoori 
Ramalingayya 

Tanuk Lai Mandar v. Emperor .«» 

Tarak Nath Sarkar y. Srish Chandra Bui 
Tchla Maly. UhanaMal 
Tcj Bhan v. Wali Dad 
Teka Ahir y. Emperor 
ToUioherry Pichu Naidu v, C. •Tafforson 
Thaikkandhi Pokkauchori y. lUivathukkaLAhuttui 
Thakurain Girraj Kumar v. Chandm Sokhar 
Tbonnutti Kallingal y. Pocker 


••• 

• • « 

» • « 


••• 


I • » 

•• • 

•« * 

• • • 


Tilak Cbatid y. Shambhu Singh 

Tilak Rai y. Emperor 

Timth Ram v. Kahan Devi 

Tomlinson v Goran 

Tota y« Mukha 

Tula Ram v. Tulshi Ram 

Tulsidas Dulonial v. Wadero Allah Bux Khun 

Udaichaud Fauna Lall v. Debibur Jowannim 

Udo Ham v. Boni Pershad 

Udhavdasv. Ukamal Phatamal 

Udmi V. Uira 

Ujariuv. lloshanlal 

Umrao Singh v. Gaja Pmsud 

Uttam Chaud v Balia Mui 

Uttami V. Nihal Chaud 

Varanasi Ramnonav. Killamsetti App^nna 

Vomanua Venkatacholla Naidu v. Ethirajammal 


Venkata Rangayya Appa Kao v. Bommadcvaru 
Satyanara^ana Varaprusuda Bao 

Venkata Beddi v. Muthu Pambulu Naick 
Yii jibuu Dass Moolji v. Bissesawar Lai Uargo- 
bind 

VishvauQlh Parsharam Bhave y. Narau Tulsidas 
Visranadhan Chetti v. Arunachalaiii Chetty 




Willi Mohammad v Emperor 
Wazir liaklish v. Ilnri bam 
Viukc Siipuya v. Muung Kiu 




• • 


•• 


« • 


I2LW636 

19 A L 3 837; 40 M L J 449 8 O L J 214; 26 
OWN 721; 24 O C 107; 83 0 L J 620: 46 A 
245 P. C. - 
•Oalcatta High Court 

(19201 M W N 639; c9 U L J 476; 12 L W 6:2’ 
28 M L T 3o-?; 43 M 859 
23 Bom LK no. 45 B 648 
23 0 C 3 >4 

2 U P L R iB. R ) 92. 

12 li W 3^1: 39 M L J590 
•Patoa High Court 
•Lahore High Court 
33 C L J 193; 26 0 \V N 420 

18 A L J 838; 2 U P L R (A 283 
•Patoa High Court 
12 L W 663 
•Calcutta High Court 

12 L W 666; Il9k0; M W N 703; 28 M L T 27P- 
39 M L J 711; 44 M 274 
7 O L JC38; 23 0C 281 

19 A L J 103 

» 4 » 

(1920) M W N 641; 12 L W 663 
(1920) Pat 286: 1 P L T 654; 22 Cr L J 222 
•Calcutta High Court 
^Lahore High Court 
^Lahore High Court 

6 P L J 706; 22 Cr L J 210 
12 L w 670; ( Oil) M W N 31; 44 M 230 
39 ML J 427; 13 L W 101 

7 0 L J 657; 2 U P L R (J. C.) 19S 
(1020) M W N 698; 12 L W 695; 39 M L J 626: 

28 M L T 342; 4 4 M 227 
7 O L J 624; 23 O C 269; 2 U P L R ( J. C.) 163 
19 A L J 123; 22 Cr L J 310 
1 L 681 

•Lahore High Court 
•Lahore High Court 
18 A L J 699; 42 A 659 
14 S L R 219 
47 C 951 
57 P W 11 1920 
US L R 217 
1 L682 
16 N L R 203 
23 0 C 374 
•Lahore High Court 
•Lahore High Court 
12 L \V 605 

39 M L J 597; 13 L W 61; 

44 M 220 






• •• 


(192J) M W N 18di 




30 M^L J 316, 28 M L T 188; 43 M 898; 13 L W 
39 M L J 46) 


• • • 


• •• 


24 C W N 1032; 49 C 0) 

23 Bom L K 107 

22 Cr L J 300 * 

•Lahore High Court 
3 U BU (1920) 281 


• • I 


114 


649 

750 

700 

919 

208 

250 

77 

372 

376 

826 

81 

746 

144 

395 

18 

431 

992 

663 

834 

412 

6£0 

716 

831 

691 

2G9 

462 

109 

401 

931 

101 

376 

448 

3 

971 

987 

378 

942 

111 

343 

647 

845 

862 

181 

192 


164 

664 

406 

916 

302 

793 

203 

23 



Table ahowing seriatim the pages o£ Volume LX of Indian Cases and the 
corresponding pages of other Law Journals and Reports. 

An asterisk (*) denotes cases not reported yet elsewhere. 


Page 


Names of cases reported. 


Where reported. 


1 Khotramoni Dasi v. Jiban Krishna Kundu 
3 Tula Ram V. Tulshi Bam 
6 Maung Meik V. U Kumara 

6 Bhura V. Matu 

7 Ma Nyein V. MaTha Gaung — i 

15 Bajandramania Devi Garu v. Yellappa Bainu ... j 

16 Ma Sat Pu v. Ma Sin ••• ' 

18 Swaminatha Odayar V. Sundaram Aiyar 

aO Lai Singh V. Hira Singh 

22 Pambayam Chetty v. Kandaswami Iyer 

23 Yiiike Supaya V. Maung Kin . o . ” 

27 1 Dcvtilapalli Venkata Subba Row v. Kolluri Satya* 

1 narayanamurthi 

32 Kotikalapudi Kattayya v. Bangiah V.oukatuUamaya 

Appa How Bahadur 

?3 Puniia Lai V. Jamita Mai 

33 Dukhit Sha V. Emperor 

60 Ladha Singh V Emperor _ ••• 

62 Bhogiravathu Somanna V. Kaudivada Cholapathi ... 

54 Barkat v. Emperor 

66 Manikkam Fillai, In re >• 

56 Dani V. Emperor 
56 Maksud Ali V. Emperor 
59 Emperor v. Pakhar Singh 

61 Isri Prasad Chawdhri V. Warasat Hussain 

63 Emperor T. Nga Po Sin 

64 PoDDueami Pillai, In re 


99 

101 

10 > 

107 

109 


Miyan Khan v. Sarfarar. Khan 
Alaji Iseek Sahib v. Vengu Chotty 
Ganga Prasad V. Ram Sarup 

Empire of India Life Assurance Co. Ltd., Bombay v. 
Nanu Aiyar 

Ram Karan V. Ram Narainji 
Subrainania Pattar v. Krishna Embrandri 
Sundar v. Habib Ohick 
Radhakrishna Ayyar T. Swaminatha Ayyar 


Golak Behari Bhowmik v. Manindra Chandra 
Fatima Bibi V. Nur Muhammad 
Rajah of Ramnad V. Kamith Ravuthan 
Lokman Das v. Ganga Sahai 

Polepeddi Ycnkatasivayya V. Polcpcddi Adcnna ... 

Sarasuti Tewarin v. Nandan 
Tirath Ram r. Kahan Devi 
Ducasso v. Cohon 
Gurdas Mai Singh v. Ishar Das 
Thonnutti Kallingal T. Pocker 


25 C W N 361; 40 M L J 232; 33 C L J 214 Pi Ci 
18 A L J693; 42 A 659. 

3U B R (1920) 236. 

•Lahore High Court. 

3 UB R (1920) 237. 

39 M L J 665; 12 L W 600. 

12'lV 566- (192of k W N 703. 28 M L T 276. 

39 M L J 711; 44 M 274. 

3 U P L R (L.) 9. 

12 L W 662. 

3U BR (1920) 261. 

12 L W 642; (1920) M W N 754; 28 M L T 413; 

40 M L J 81; 44 M 179. 

(1920) M W N 702; 39 M L J 671; 12 L W (73; 

28 M L T 279. 

1 L 602; 22 Cr L J 177. 

22 Cr L J 177. 

22 Cr L J 194; 8 U P L R (L,) 12. „ „„ „ 

12 L W 631; 39 M L J 710; 29 M L T 48; 22 Cr 

L J 19C; 44 M 53. 

22 Cr L J 198. 

12 L W 633; (1920) M W N 767; 22 Cr L J 199. 
22 Cr L J 199; 3 U P L E (L.) 11. 

22 Cr L J 200; 3 U P L R (Pat.) 18. 

1 L 604; 22 Cr L J 203. 

1 P L T7a8; 22 Cr L J 205. 

3 U B R (1920) 234; 22 Cr L J 207. 

12 L W 638; (1920J M W N 786; 39 M L J 
709; 22 Cr L J 208; 4i M 113. 

•Allahabad High Court. 

■ (1920) M \V N 736; 12 L \Y 639, 

•Allahabad High Court. 


Ill Udmiv. Hira 

114 Sistla Sita Ramaswamy v. Bonthu Basavayya 
116 Ohokhey Lai V. Behari Lai 


39 M L J 577; 12 L W 616; (1920) M N 770; 

29 M L T 49; 41 M 170. 

•Allahabad High Court. 

12 L W 36lj 39 M L J 590. 

18 A L J 838; 2 U P L R (A) 283. 

19 A L J 161; 40 M L J 22^; 13 L \Y 321; (1921) 
M W N 119; 33 C L J 277; 25 C \Y N 630; 44 
M 293; 23 Bom L R718 P« C. 

•Calcutta High Court. 

1 L 697. 

(1920) M \Y X 603; 12 L W 465. 

•Allahabad High Court. 

12 L W 499; 30 M L J 621; (1920) M \Y N 783; 
29 M L T43; 41 M 218. 

13 A L J 828; 2 U P L R (A) 250. 

1 L 588. 

24 C W X 1007. 

3 D P L R (L.) 16. 

(1920) M \Y N 698; 12 L W 59S; 39 M L J 626; 
28 M L T 342; 44 M 227. 

I L 582. 

12 L W 536. 

18 A L J 820; 2 U P L R (A) 292, 




2 


INDIAN OASES. 


[1921 


117 

118 

120 

123 

124 

127 

130 

131 
134 

136 

137 

141 

142 
U4 

145 

146 

147 
164 


165 

171 

173 

176 

177 
181 
182 
187 

169 

192 

196 

201 

204 

205 
208 
209 
211 
212 
213 
215 

219 

219 

222 


226 

226 

250 


234 

235 

238 

239 

245 

246 
260 


Puthia Veetil Mohidin v. Irakkat Karoavan Bamau 
Kataprath Katakke t. Valuvakkat Kishakko 

Ram Oharan Saha v. Goga 

Duraiyya Solagan v. Vcnkatarama Naiker !!! 

Jangal Chaudhry v. Luijit Pasban 

Palaniappa Chefctiar v. Chockaliugam Chofctiar 


»•« 




Alagjippa Chotty v. Alagappa Chettiar 
Parshottam Saranv. nargoolal 
Rajah of Voukatagiri v, Sura Krishna Reddi 
Muthiyalu Chengappa v. Burada Gunta 

Bharat Singh v. Sarsuti Singh 

Bandaru Marayya v. Bandaru Raiualaksbmi 

KalluMisirv. Bhagwuti Singh 

Surumpalli Ramamurthi v. Surampali Reddy !!! 

Areali Veoinan v. Subbaroyan 

Koudapalli Viziyui-athnam v. Muudapuka Sudarsuna 
Rao 

Muhammad Ali Khau v. Ghazanfar AN Khan ... 
Venkata Rangayya Appa Rao v. Bommadevura 
Satyanarayana Varaprasada Bao 

Kuesiin Massan v. Hazra Begum 
Nachipurayan v. Narayana Goundau 
Radba Kiebun V. Jag Suhu 
Munehi Lai Cboudhry v. Nidhi Ram Dutta 
Rum Dei v. Sui-aj Bakbsh 
Varanasi Ramannav. Killamsotti Appanna 
Maharajadbiraj of Burdwan v. Mrituujoy Ghoso 
Hughunatha Bao r. Secretary of State for India 

Jageshar Singh v. Bir Bam 
Vemanna Venkatachella Naidu v. Ethirujammal 

Bal Mukund Ruia v. Gopiram Bbotica 
Asia Bivi v. Seim Mohamed Kowthor 
Hem Chandra v. Chaudnt Mohan 
Omcial A^^signeo. Madias v. Sambanda Mudaliar 

r\' University 

^‘•''‘‘Uiukkal.Ahutti 

Dip Chanel v. lobfa 

Niuakur 

Kabnath Bukh^li \\ Gaiiotih Piubiul 
Badvel Chinua Asethu v. Vattipallj Kesavayya 

Bhoodu V. Mururi Lai 
Rum Siiranv. Muugal Singh 
But Shirinl’uiv. Rataubai 


• •I 






Maiigal Singh v. Atra 

Aineonuuimal v. Meenakshi 

Seeretury ,.f State for India v. Srinivasa Chut 


lar 


Peilab Bahadur Singh v. Ram Das 

R^m JSaif Venkatapathi 

Kniia Tuwker V. BUavani Boreo 
Uuieuran Dus v. Debi Singh ‘ 

RuinaeLni-i v. Suraswati An.n.al 
bn Krishna Dut:a Dube v. j ^a-iha. Upadbia 


• • « 


% 4 « 


(1920) M W N 700; 12 L W 634; 39 M L J 672. 
12 L W 634; (1920) M W N 768; 39 M L J 702: 

29 M L T45; 44 M 140. 

^Allahabad High Court. 

12 L W 585. 

1 P L T 735; (1921) Pat 3; 6 P L J 1; 3 U P L 
R (Pat.) 1. 

12 L W 609; (1920> M W N 776; SO M L J 692; 

29 M L T 59: 44 M 334. 

39 M L J 573; 44 M 187. 

18 AL J 1121; 2 U P L R(A.) 424; 4.1 A 198. 

12 L W 329; 39 M L J 472; (1920) M W N 784. 

39 M L J 567; 12 L W 656; 28 M L T 272; 43 M 
855; (1021) M WN 29. 

7 0 L J 459; 23 O C 244. 

39 M L J 406; (1920) M W N 706; 12 L W 613- 
28 M L T 428; 4 1 M 260. 

2 U P L R (B. R.) 81. 

12 L W 563. 

12 L W 423. 

(1920’ M W N 684; 12 L W 696. 

7 O L J 474. 

39 M L J 316; 28 M L T 188; 43 M 898; 18 L W 
297. 

32 C L J 161. 

39M L 3674; 12L W 713. 

3U P L R (Pat) 14. 

3 U P L R (Pat.) 13. 

23 O 0 204; 7 O L J £09; 2 D P L R ( J. C.) 166. 

12 G W 605. 

240 W N 785. 4? 0 782. 

39 M L J 623; (1920, M W N 759; 28 M L T 

397; 13 L W 11; 44 M 264. 

7 O L J 461; 23 0 0 176; 2 U P L R (J, C.) 162 
39 M L J 597; 13 L \V 61; (1921) M W N 189;' 

44 M 210. 

24C WN776. 

39 M L J 412; 12 L W 431. 

24 C W K 1070. 

39 M L J 346; 43 M 739; 28 M L T 268 

13 0C 324. 

39 ML J 427^ 13 L W 101. 

2 U P L R (B. U.) 86. 

1 2 L \V 600. 

23 OC334: 2 U P L R (J. C.) 198 

^^9 M L T 63**^^°^ ^ ^ ^ 

U P L R (B. R.) 83. 

23 O C 827; 2 U P L R (J. C.) IQl- 8 O L J 87 

(1921) M W N 165; jyALJ2i5- 
^ C L J i 7 |; 29 M L T 236; 23 Bom L U 618 

•Lahore High Court. 

12 L W 173. 

111; 29 ML T 

44 il 42^ P C ‘ ^ ^ ^ 

2 U P L U (B. H.) 100. 

"n™;a7,"9o 



Vol, LXl 


INDIAN OASFjS 



261 1 Adit Narayan Singh v. Mahabir Praaad Tiwari 




265 

265 

258 

259 
iGO 
261 
262 

263 

264 

265 
267 
267 


271 

273 

274 


SJe'eCi:; S V. Sukaduva Behara 
Amir Husain v. AUahdia 
Kanshi Ram v- Karam Naram 
Bhagwati Miair v. Jhalai Chamar 
Ganesh Prasad v. Shib Singh 

Roru v.Niadar Mai 

Lalsing Mulsing v. Gifdharidas 
Dattn Singh v. Ram Das 
Wazir Bakhsh v. Hari Bam 
HariiMal v. Abdul Halim . 

Mahomed Abdul Kadir Markayar v. Sami Pandia 

Abdul Razak v. Fazal Ilahi 

Asndamal-Dwarkadas v. Choithram-Gopaldas 
Sabitri Thakurain v. Savi 

Bhushan Chandra Pal v. Narendra Nath Koor 
Inder Ohand v. Bidyadhar Pandey 
Debendra Nath Rai v. Prauab Chandra Ohoso 
Raiendra Kishore v. Kamakhya Naram Singh 
Crewdeon, J W. 7. Ganesh Das Han Bui 
Bhupendra Nath Bose v. Ami Prasad Singh 
Balarm Guria v. Syama Charan 
Visvanadhan Chetti v. Arunachalam Chetty 


. •• 


• •• 


• •• 


• • I 

* • > 




> • • 


«*• 


« » < 


• •• 


• •• 


• •• 


< *4 


■ •• 


I «• 




Maheshwar Prasad Singh v. Babu Ram Rai 
Mahadeo v. Krishnaji 

Moti Lai Pal Choudhury v. Chandra Cooroar Sen 
BanglalT. Chunnilal 

Bamanatham Chetty v. Arunachallam Chettiar 
Baldeo Shukul v. Yusuf 
Labhu Bam v. Mool Chand 
Nafar Chandra Dome Mondal, In the matter of 

Emperor v. Janki Prasad 
Ali Muhammad Mandal v. Piggot 
Teka Ahir v. Emperor 

Tanuk Lai Mandar v. Emperor ^ , , 

Amulya Charan Sarkarv. Amrita Lai Mukerjee 
Manindra Chandra v. Aswini Kumar Achayya 
Ujariav. Boshanlal 
Dttam Chand v. Balia Mai 
Dinauath Sahai v. Mayawati Kuer 
Kaloo V. Bibi Rarazo 
Ramji Lai v. Bujan Lai „ 

Rajah of Pittapur v. Ballapragada Pallamraju 
.lyoti Prasad Singh Deo, In the matter of 
Jhanwar Das v. Bodh Raj 
Birendra Kumar Biswas v. Hemlata Biswas 
Hanuman Lai V. Bam Peari Koer c,..., 

I Bhagat Ram-Kalyan Das v. Mangat Ram-Sbibbu 

Ram 

Sukan Sahu v. Jhari Mahto 
Sulakhan Singh t. Santa Singh 
Jalaluddin v. Maniran 
Tomlinson v Goran 

Ramanand Singh v. Chandraraa Singh 
Ude Ram v. Beni Pershad 

Amar Nath v. Firm of Hukam Cband-Nathu Mai 


40 M L J 270, (W21J “ " ” oVl T l«-‘ 

2 P L T 97; 33 O L J 263^9 M L i iW, 

6 P L J 140; 23 Bom L R 692 Pi C« 

2 U P L R (B. R.) 94. 

12 L W 269; 43 M 803. 

2U PL R IB. R.) 93. 

•Lahore High Court. 

2 0 P LR (B.R.) 94. 

•Allahabad High Court. 

2 D PL R.B. RJ 95. 

US L R 224. 

2 U P L R(B. R.) 97. 

•Lahore High Court. 

12^*W M4f^l920) M W N 687; 39 M L J 431; 
43 M 835 

•Lahore High Court. 

^ mW3^08; (1921) M W N U9; ^ ^ 

48 I A 76; 83 0 L J 807; 25 0 W N 667* 

Bom L R 681 P# C# 

5V^LV744f 2 P L T 111; (1921) Pat 107. 

32 C L J 210; 25 C W N 45. 

6 P L J 719; 2 P L T U2; (1921) Pat 97. 

IVl^ 175; 3 G P L R (Pat.) 3; (1921) Pat 7*. 

24 C W N 1057; 33 C L J 344. no, \ 

39 M L J 608; 12 L W 744; 28 M L T4I2} (1921) 

M W N 14; 44 M 100 F. B. 

2 P LT 225; 11921) Pat 93; 3 U P L R (Pat.' 22. 
16 N L R 194. 

24 0 W N .064. 

16 N L R 204. 

39 M L J 474; 44 M 43. 

•Patna High Court. 

•Lahore High Court. 

24 0 W N 1074; 22 Cr L J 209. 

19 A L J 196; 22 Cr L J 210; 43 A 283. 

32 C L J 270; 22 Or L J 213 S. B- 
6 P L J 706; 22 Cr L J 219. ^ _ o„o 

(1920) Pat 285; I P L T 664; 22 Cr L J 222. 

24 0 W N 1075; 22 Cr L J 224. 

32 C L J 168: 26 C W N 297. 

16 N L R 209. 

•Lahore High Court. 

6 P L J 64; 2 P L J 143; (1921) Pat 09. 

2 P L T 805. 

•Lahore High Court. , t t lo 

12 L W 567; (1920) M W N 717; 40 M L J 18. 
0 P L J 62: 2 P L T 18S; (1921) Pat 81. 
•Lahore High Court 
24 C VV N 914; 33 0 L J 97. 

2 P L T 251. 


«•« 


• • 


« • • 


• • • 


» « • 


• • • 


•Lahore High Court. 

•Patua High Court. 

•Lahore High Court. 

2 P L T 275. 

•Lahore High Court. 

2 P L T 256. 

67 P W R 1920. ^ 

19A L J 249; 40 M L J 327; 2 P L T 20R; 2 L 40; 
83 0 L J 355: 29 M L T 268; (1921) M W N 
176; 26 C \V N 534; 3 G P L R (P, C.) 1-’; 23 
Rnm L R f,71 P. C. 


4 


INDIAN OASES. 


E1921 


385 

3S6 

887 

389 

393 

391 

393 

395 

397 

402 

404 

406 


410 

412 

414 

417 

42U 

422 

425 

428 

430 

431 

433 

434 
437 

439 

440 

448 

449 

450 

452 

453 

454 

456 

457 

459 

460 

461 

462 
•163 
464 
467 
473 

475 

476 

477 
479 

481 

482 
484 
4S« 
490 
493 
490 
496 
498 

500 

501 
602 
5C'4 
506 


507 

609 

51U 


**• 


» « > 


• «» 


■ *« 




• • • 


• « ■ 


• • 


• »• 




» • « 


• • • 


• • « 


■ »» 


• > • 


• • 4 


• • • 


Ram NaraiQ Sahu v. Lacfami Prasad Sahu 
Mobraj Bahadur Siagh r, PuHd Mai 
Ram CLowdhry v. Tilfc Chowdhry 
Jaladhar Bhowmik v. Birendra 5fath Roy 
Rameswar Prasad Singh v. Ramjanak Singh 
Kumar ArunCIiandra Sinha y. Jogendra Lai 
Raman Clioubey v, Baclia Misir 
Surondra Nath Mitra v Secretary of State 
Mutliu Pillaiv. Veda Vysa Chariar 
Kumari Dasya v, Homauta Kumari Dobi 
Tilak Chand v. Shambhu Singh 

Virjibun Dass Mooljt v. Bissosswar Lai Har^o" 
bind ® 

Balak Ram v. Ram Sundar 
Tarak Nath Sarkar v. Srish Chandra Rai 
Hari Prosad Roy v, Kama Prosad Rai 
Emperor v, Anant Kumar Baiierji 
Rajbansiv* Emperor 
Gajadhar Lul v. Emperor 
Bakhul Mohan Roy v. Emperor 
Baj Kunwar Singh v. Emperor 
Maniudra Kishore Jliav. Clairsmith 
Sheo Kliolaon Ram Ealwar v. Nayan Bepari 
Tajammul Husain v* Bande Raza 
Kamini Koshore Sen v, Parbartya Tipperah Raj 
Sarabjit y. Mata Din ** 

MohondraNath Maiti v Parameswar Samanta 
Ramput V. Dtirga Bharthi 
Tota V. Mukha 
Nuyunjan Bibi v. Dtirgadas 
Barkat Bibi v Karam Bibi 
Sharajini Dasi v. Kazi Abdul 
Chimgh Bibi v. Ohulum Sarwar 
Nibarau Chandra v. Parbati C Imran Naskar 
Bahadur v. Ham Singh 
i^miuulla Chowdhury v. Maliabat AH 
Malik Khan v. Bhola Ram 
Ram Sundar Das v. Shajidur Kahaman 
Mnliaminad Din v. Thakar Singh 
Thakurain Girraj Kumar v. Chandra Sekhar 
Ladha Singh v. Ahmad Yar 
Kuniud Bail v. Tripura Charan 
Gauri Nath Kakaji v. BamNorayau 
Brojo Gopal Gossain v. Rujani Kanca Ghoso 
In Oar Singh v. Sheru 
Llowliolliii V. All Asgnr 
Dbann Knruin v. I.abh Singh 
Lacbmi >aruin v. Dal Mukund 


• • • 


• • • 


• • • 


• • • 


• • • 


••• 


• • • 




• • » 


• • > 


• • * 


• • 


• * • 


4 » • 


liar IWmd.Dali,, Singh V. Bowa Rnm.Jado Rui 
Gobmd Vrosaii v. Cliatturbbuj 
AlilhaMiilv Sliiv Rani 


Narain Singli v. Sarjug Singh 
Xuthu Singh v, Ganga Ram 
Farzaud Ali v. Abdul Humid 
Abbas Khun v. Nur Khan 
Hardeo Singh v. Rhawuni Suhai 
Saniehuddiii v. I'yuri Lai Daa 
Nibaran Chandra v Prutap Udai Nath Sahi 
Manmatha Nath v. Khirod Qobinda Chowdlmri 
Muhammad Mumtaz liuaHam v Naiirnn« a i 
Abhoya Chuiidra Ghosh v. Raj Kumar 
S»H,. ll„,„ V. „„idal Liquidator 
Panic Ltd 


• 4 I 


Liquidator, Indian Exchange 

Raj Kumar Das V. Panchkori Tuluqdar 
iatima Bibi V. Shah Niuvaz ‘ 

Abhoy Llmran Dutiu v. Mouoranjan Raj 


2 P L T 323. 

*CaIcat(a High Court. 

•Patna High Court, 

•Calcutta High Court. 

6 P L J 109; 2 P L T 370. 

•Calcutta High Court. 

2 P L T 266. 

•Calcutta High Court. 

12 L W 277. 

•Calcutta High Court. 

7 0 L J 624; .iS O C 269; 2 U P L R ( J. 0.) 163 


24 C W N 1032; 48 0 69. 

7 O L J 530; 2 U P L E (J. C.) 168 
•Calcutta High Court. 

•Calcutta High Court. 

32 C L J 204; 22 Cr L J 225. 

lo ^ ^ 22 Cr L J 228. 

£4 Or L J 2^04 
22 Cr L J 233. 

22 Or w'238: ^ 

22 Cr L J 239. 

7 O L J538; 23 0 C 281, 

•Calcutta High Court. 

7 O L J 642. 

•Calcutta High Court. 

7 O L J 547; 23 O C 803 
•Lahore High Court. 

33 C L J 576. 

•Lahore High Court. 

•Calcutta High Court. 

•Lahore High Court. 

•Calcutta High Court. 

•Lahore High Court. 

26 C W N 715. 

•Lahore High Court. 

•Calcutta High Court. 

•Lahore High Court. 

•’ J? K ( J. 0.) 19S. 
•Lahore High Court. 

•Calcutta High Court. 

7 0 L J 648. 

•Calcutta High Court 

22 P W R 1921. 

•Patna High Court. 

•Lahore High Court. 

2 PLT 166; 6 PL J 116. 

•Lahore High Court. 

•Patna High Court. 

•l^ahore High Court. 

•Patna High Court. 

•Lahore High Court. 

•Patna High Court. 

•Lahore High Court. 

(1921) Pat 125. 

26 C W N k8 '. 

2P LT17.3: (1021) Pat 129. 

•Calcufta High Court. 

•Lahore High Court 

•Calcutta High Court. 


I 


J 


•Lahore High Court. 
•Calcutta High Court. 
<5 L 98* 

•Calcutta High Court. 


nrDiAN OASsa 


5 


1 


Vol. LX] 


612 

613 

614 
616 
517 

619 

620 
621 
622 
623 

524 

525 
626 
6V7 
623 
629 
529 
631 
534 


644 

645 

647 

648 


654 

669 
660 

670 
571 
676 
678 
680 
681 

683 

688 

686 

SCO 

691 

692 

693 

007 

6Q9 

610 

611 

618 
616 
bl6 
018 

619 
626 
626 

630 

631 


€85 

639 

640 
€41 
643 


Gopal Dae v- Parmanand 

Hako V, Saltan Muhammad Khan 

Bam Bahadur Singh v. Damodar Perahad Singh 

Nizam Din v. Bhagat Bam 

Deiko Nandan Prasad t. Narsingh Eaut 

Kehr Singh v. Asa Singh 

Lehuun v. Gupta 

Bameshwar Singh v. Basudeva Singh 

Mehr Chand v. Lahhu Uaui 

Mathura Prasad Singh v. Bam Prasad Tewary 

Shambhu Nath v. Dwarka Das 

Jaganath 7. Raghunath 

Babaduri v. Qadu 

Attar Singh v. Ghulam Muhammad 
Satya Niranjan t. Dwarka Nath 
Rukn-ud*din v, Altaf Ahmad 
Ghanshyam Cbandhury v. Basdeb Jba 
Kala Singh v. Eahna 
Baijnath Prasad Singh v. Tej Bali Singh 

Durga Bharthi v. Nageshwar Nath 
Indal Bapu 7. Mohammd AlH 
Nagendra Nath Sen v. J. Vas 
Sitla Bakhsh Singh 7. Sital Singh 


YenkataBeddi 7. Muthn Fambulu Naiok ... 

Kishori Lal'Banarsi Das v. Bam Lal-Tek Ohand ... 
JaiKishori 7 Mohammad Ali Mohammad Khan ... 
Muhammad ShaQ 7. Abdul Rahim 
Bombay Municipality 7. M. Damodar Bros. 

Narain Singh v. Waryam Singh 
Ambalal Sarabhai 7. Ahmedabad Municipality 
Muhammad Said 7. Shah Nawaz 
Lazman Madha7rao Jahag^rdar 7, 6bag7an8ingb 
Narsingbhau Na7alurkar 
Ivatury Atchamma 7. Ivatury Papiah 

Des Baj 7. Duni Chand 

Ichalal Jagmohandas 7. Nago Sina Patim 

Tebla Ual7. DhanaMal 

Tellicherry Pichu Naidu v. 0. Jafferson 

Pbagoo Eurmi 7 . Dbaramraji 

Purshottam I8h7ar Amin v. Emperor 

Mangu V Emperor 

Ponangi Yenkatasubbarayudu 7 . Zemindar of Nuzvid 
Dayal Singh 7. Bahai Singh ... 

Narayanasamy Bao v, Bamasamy Naicker ... 

Harbaran Lai 7. Naurangi Knnwar ... 

BhumireddiSuranna7, Bhumireddi Appadu 
Nainu v. Bhupendra Nath Bakbit 
Muhammad Zaman Beg 7 . Ilabi Bux 
Mohan Lai 7. Niranjan Das ... 

Court of Wards, Ajudhia Estate v. Raghubar Siugh 
Harakh Bam Jaui 7. Lakshmi Ram Jani 
Ayyavu v. Soma Sundaram Chettiar 
George Heiry Hook v. Administrator General of 
Bengal 


Shunmugba Yelayudham Chetty 7. Eoyappa 
Cbakrapany Chettiar 7. Kama)a7alli Ammal 
Sib Saran Shah 7. Bameswar De 
Deputy Commissioner, Hardoi 7. Purai 
Chhabraji Kuar 7. Ganga Singh 


•Lahore High Court. 

•Lahore High Court, 

6 P L J 121; 2 P L T 308. 

•Lahore High Court. 

2 P L T 167; 6 P L J 97; (1921) Pat 146. 

•Lahore High Court. 

•Lahore High Court. 

6PLJ11;7. 

2 L 106. 

2 P L T 340. 

•Lahore High Court. 

•Nagpur Judicial Commissioner's Court. 

•Lahore High Court. 

•Lahore High Court. 

2 P L T 164. 

•Lahore High Court 
•Patna High Court. 

•Lahore High Court. 

19 A L J H17{ >*3 C L J 883; 4 O M L J 887; 
(1&21) M W N 300; 26 C W N 661; 2 P L T 
267; 23 Bom L B 664; 43 A 228 P. C. 

23 O 0 320, 

•Nagpur Judicial Commissioner’s Court. 

32 CL J 124. 

19 A L 3 337; 40 M L J 449; 8 0 L J 214; 25 
OWN 721; 24 O C 107; 83 0 L J 620; 41 A 
245 P, C. 

39 M L J 461 
•Lahore High Court. 

7 O L J 620, 

•Lahore High Court. 

23 Bom L R35. 

•Lahore High Court. 

23 Bom L R 48; 45 B 611. 

•Lahore High Court. 

23 Bom L R 66; 45 B 434. 

(1920) M WN761; 40 M L J83; 13L W407; 
44 M 181. 

•Lahore High Court 
23 Bom L B 60. 

•Lahore High Court. 

12 L W 670; (1921) M W N 31; 4t M 230. 

2U P L U (B. R.) 105. 

23 Bom L B 1; 22 Cr L J 241 Fi B. 

22 Cr L J 265. 

12 L W 667. 

•I ahore High Court. 

12 L W 674. 

2 U P L E (A.) 303. 

12 L W 668; (1921) M W N 29. 

•Patna High Court. 

2 U PL R (B. R.) 111. 

•Laliore High Court. 

7 O L J (B. R.) 667. 

2 U P L E (A.) 310; 18 A L J 960; 43 A 103. 

12 L W710; (1920) M W N 788. 

19 A L J 366; 40 M L J 423; 29 M L T 336; 
^ (1921) M W N 313; 33 0 L J 405; 3 (J P L B 

(P. 0.) 17; 28 Bom L R 649 P. C. 

(1920) M W N 679. 

12 L W 712 . 

(1920) Pat 363; 2 P L T 40. 

7 OL J (B. B.) 661. 

18 A L J 66 •; 2 U P L R (A.) 272; 43 A 29. 


6 


INDIAN OASES. 


[1921 


647 

650 

652 

664 

656 

657 

658 

659 

660 
662 
666 
667 
639 

670 

671 

672 
073 
674 
676 
676 
679 
688 
€89 
C90 

692 

693 

694 
6f6 
698 
700 


Umrao Siogh T. Gaya Praead 

Tangutoori Kodaodaramajya v. Tangutoori 
BamaliDgayya 

Barham Deo Bai r. Ram Kishon Mahton ... 

Bam Nidb v. Balkaran Singh 
Muhammad Hayat v, Ghitiam Muhammad 
Chandi Missir v. ShyamaCharan Ghosh 
Emperor v, Budha 
Rameshwar Singh v. Emperor 
Cbuni Lai v. Emperor 
Shivadhio Singh v. Emperor 
Khanoon Bam v. Emperor 
liardco Singh v. Emperor 
; Harnaiu Dus V. Emperor 
' Athimoolam Pillai v. Palaniandt Arabalam 
' Nepal Bagdt v. Emperor 
Mehr Singh V. Emperor 
' Raja Bam v. Emperor 
Sajau Lull t. Emperor 

i Lachmi Narain v. Emperor ... 

! Harnama v. Emperor 
Barkan Singh v. Emperor 
Bhola Nath v. Munshi 
Mohammad Kazimuddin ▼ Sabha Khatun 
Girdhari Lall v. Ahmad Mirza Beg 
Allah Ditta v. Qaim Din 

Dincsh Chandara Shaha t. Safer Ali Mandal 
Santhanathammal v. Isuki Suppan Asari 
' Nil Kauth v ’ai Gooa! 

' Janakinath Sitigha Roy v Bcjoy Cband Mahatab... 
1 Sobhanadhri Apparao V. Dathadu Voiikataraju 


705 
705 
700 I 

708 

709 
7U 
711 , 

713 \ 

714 

715 

716 

717 

720 

722 

724 

726 

727 

729 

730 
T33 
734 

736 

737 

738 

739 

743 

741 

746 

746 

750 

751 
763 


Shashi Bhusan v. Deb Nath 
Ruin Lul Juhari Mai v. Dip Cband 
Ali Band! v, Ali llasaii 

Mohosh Chandra D« v. Kali Kaiita Sorma ... 

Gola Sitigh v. llakam Rai 
Kali Din v. Shoo Saran 
Kali Nath v. Naiiuuddi 

Mukhter>ul-Uuda v. Bukhtawar Khan ... 

Kanshi Ram v. Muula Bakhsh 

Diiiubandhu Maiti v. Bi.shuu Bewa 

Toj Bliau V. Wali Dud 

Pazal llak v. Ruqaiya Khanam 

Bhulu r. Bam Lul 

Uajo Singh v. Amrit Narain Singh 

Mohr Duiui v. Shuhamud 

Biazat Husain v. Ali Band! 

Kishou Chuud v. Khuda Bakhsh 
Nibaraii ChundruScu v. Sashi Bhusan Sen 
Ruliu Singh v. Tunia Mai 

Mu<lhu Miuigal Sadhu v. Gour Sundar Swarnakar .. 
Begun V Faiz Bakhsh ... 

Jiinaki Nath Roy v. Aswini Kumari Devi 
Fattuh Muhammad v, Chothu Ram 
Ritdha Raman Saha v. Sitanath. 

Moosujoe Ahmad & Company v. Administrator 
General, Bengal 

Jatindranath Chowdhury v. Ajodhya Nandi 

Dattatraya Sitaram Qudkari v. Seoietary of State ., 

Entazuddi Sheikh v. Ram Krishna Bauik 

Suraj Mail-liar Prasad v. Bank of Bihar 

Subha Kantu Misra v. Kariman Hulvai 

Kasturi Mai v. Lajja Bam 

Bepiu Bchari Saha v. Charu Chandra Ghosh 


23 0 C 374. 

(1920) M W N 64t; 12 L W 663. 

2 P L T 184. 

23 O C 3S8. 

•Lahore High Court. 

22 Cr L J 257. 

22 Cr L J 268. 

22 Cr L J 259. 

22 Cr L J 260. 

22 Cr L J 262. 

22 Cr L J L66. 

22 Cr L .1 267. 

22 Cr L J 269. 

13 L W 266: 22 Cr L J 270. 

22 Cr L J 271. 

22 Cr L J 272 

23 OC 37’; 22 Cr L J 273. 

22 Cr L J 274. 

23 O C 350i 22 Cr L J 276. 

22 Cr L J 276. 

7 O L J87lj 22Cr L J 279 

22 Cr L J 288. 

•Calcutta High Court. 

23 O C 38t. 

•Lahore Hioh Court. 

•Calcutta High Court. 

• D’20) M W N 616: 12 L W 457. 

•Lahore High Court. 

•Calcutta High Court 

(1920. M W N 639; l«9 M L J 476; 12 L W 612; 

28 M L T 359; 43 M 859. 

•Calcutta High Ccurt. 

•Lahore High Court, 

23 O O 393. 

•Calcutta High Court. 

23 P W R 1921. 

7 O L J 690. 

•Calcutta High Court. 

7 O L J (B. K.j 669. 

•Lahore High Court. 

32 n L J 221. 

•Lahore High Court. 

7 O L J 692. 

2 L 66. 

2 P L T 23 1. 

•Lahore High Court, 

7 O L J 69.*. 

•l ahore High Court. 

•v’alcutta High Court. 

•Lahore High Court 
•Calcutta High Court 
•lahorc' High Court 
•Calcutta High Court. 

• • ahore U igh Court. 

•Calcutta High Court. 

•Lahore High Court 
•Calcutte High Court. 

23 Bom L H 89; 45 B 607. 

24 C W 'J i072. 

•Patna High Court, 

• Jalcutta High Court. 

•I ahore High Court 
•Calcutta High Court 



tol. LX] 


INDIAN OAdad. 


766 Sana Prasad v. Bam Sarup 

766 Kamini Kumar Chandra T. RebatiHaman Das 
76S Munna Singh r. Kaur Digbijaja Singh 

759 Reajuddin v. ShahanutuUa Mia 

760 Ahmad Beg v. Dharmun Rai 

762 Durga Chaian v. Enaraol Haq 

763 Official Liquidator, Kayasth Trading and Banking 

Corporation v. Safrnarain Singh 
7C6 Angamutbu Y. Ramalinga Pillai. 

770 Param Hansman t. Dasrathman 
772 Parmeshri Das v. Fakiria 

774 Saheb Ram V. Gobindi ••• 

776 Ganesh Das-Ishar Das v. Durga Dat-Jagan Nath... 

7n Pramila Devi V. Ohander Shekhar Chatterji 

778 Bhagirath Malo v. Annanda Prosunna Mukhapadhya 
7i.O Singariah Chettyv. Chinnabai 

784 Kandhai Pande v. Dachchina Misrain 

785 Ramlal v. Emperor 

786 Ganga Ram v. Emperor 
789 Bihari Adraki T. Emperor 

791 Krishna Lai v. ProfuUa Kumar 

798 Biswanath Singh v. Emperor 

794- Francis Darah, M v. Muhammad Bakhsb 

793 Wali Mohammad v. Emperor ••• 

797 Hem Chandra Dutta v, Girendra Chandra 

800 Abdul Aziz V. Bohra Tara Chand 

801 Bhushanmani Dasi v. Prafulla Krista Deb ••• 

802 Kristuaswami Aiyar v. Appavier 

809 Nilu Roy T. AsirbadMandal 

817 Gayan Singh v. Ata Husain 

819 Bhairab Chandra Meudal v.Jiban Krishna 

821 Binda Fershad v. Ram Chander 

622 Bhaidas Shivdas v. Bai Gulab •• 


826 Jwala Singh v Fatta 

826 Sulin Mohan Banerjoe v- Raj Krishna Ghosh 
829 Ishri Frashad v. Muhammad Sami 
8-^1 Sant Prasad v. Bhavani Prasad 
831 Sham Das v. Bahadur Singh 

833 Mathura Prasad v. Chandra Narayan 

* 

887 Jeoni 7. Kalloo 

83? Habibur Kahman Vs Altaf AU 


842 Shankar Lai v. Babu Bam 

844 Kuldip Narain Singh v. Baghunandan Singh 

846 Bohra Bhupal v. Kondan Lai 

648 Mnni Lai v. Shashi Bhusan Bai 

849 Lai Shaba v. Kado Mabto 

867 Kanhja Lai y. Jagannath Fershad- Uannman 

Porshad 

860 Bharat Chandra Deb y« Bam Sundar Chowdhurj ... 

862 nttami v. Nibal Chand •«» 

864 Kandarpa Nag y. Banwari Lai Nag 

869 Ram Ghulam Menda .*r 

870 Sadasheo Waman Kelkar y. B. Y. Mahajani 
678 Raj jab Shah y. Tahir Shah 

8b0 Apurba Krishna Sett v. Bash Bebary Dutt 
881 Maliadeo Prasad y. Dirgbijai Singh 
8S6 Dattatraya Purshottam Parnokar v. Badbabai Bal- 
krishna Trimbak . . • 

889 I Lalbihari Shah, in re 


19 A L J 266j 8 U P L R (A.) 40. 

33 0 L J 336. 

19 A L J 273; 3 U P L R (A.) 44. 

•Oalontta High Court. 

19 A L J 269{ 3 U P L R (A ) 46. 

•Calcutta High Court. 

19 A L J 262. 

89 M L d 686. 

19 A L J 292. 

2 L 13 

19 A L J 268; 3 U P L R (A.) 48. 

2L 19. 

19 A L J 272. 

33 C L J 229. 

12 L W726; 28 M L T 420i 40 M L J 7{ (1921) 
M W N 33; 44 M 268. 

19 A L J 275. 

22 Cr L J 289. 

22 Cr L J 290. 

22 Cr L J 293. 

33 C L J 262; 22 Cr L J 296. 

22 Cr L J 297. 

22 Cr L J 298. 

22 Cr L J ?00. 

33 C L J 226| 22 Cr L J 801. 

19 A L J 291:22 Cr L J 304. 

• Taloutta High Court. 

39 M L J 498; (1920; M W N 691; 28 M L T 
430: 12 L W 619. 

33 C L J 232; 26 C W N 129. 

19 A L J 83; 43 A 320. 

83 C L J 184. 

19 A L J 277; 3 U P L R (A ) 4’. 

40 M L J 519; 26 C W N 603; 33 C L J 48S; 19 
A L .T 409; 23 Bom L R 623; 3 U P L R (P. C.) 

22 P. C. 

19 A L J 87. 

33 C L J 193; ;6 C W N 420. 

19 AL J 81. 

2 U P L R (A) 4l6i 19 AL J 72. 

19 A LJ 89; 43 A 825. 

40 M L J 489; 19 A L J 385: 33 C L J 440; 23 
Bom L R 629 (1921)M W N •70 P, C. 

19 A L J 298. 

40 M L J 510; 33 C L J 479; 19 A L J 414; 23 
Bora L R 636; (1921) M W N 366 P. C. 

2 U P L R (A.> 414; 19 A L J 92; 43 A 330. 
•Patna High Court. 

19 AL J 221; 3 U P L R (A.) 25. 

2 P L T 163. 

6P LJ85; (1921) Pat 66; 2 P L T 345 F. B, 

19 A L J 33: 43 A 305. 

•Calcutta High Court. 

•Lahore High Court. 

33 C L J 244. 

19 A L J 224. 

•Coui't of the Election Commissioners, 0,1’. 

19 A L J 61; 43 A 318. 

47 C 746. 

19 A L J 41; 43 A 272. 

23 Bom LR92i 45 B 6i7. 

47 C 721. 


8 


t!7DIAK OASGS. 


[ 1&21 


892 


894 

895 

896 
899 
901 
901 
903 
905 
907 
9U9 

912 

913 
916 

916 

917 
919 
924 
929 
933 
935 
937 

940 

942 

943 

944 
946 
948 
951 
963 

959 

960 
963 
064 

967 

069 

971 

074 

976 

977 
960 
084 

986 

987 

090 

091 
002 
903 
096 
997 
903 
■•99 

1000 

1001 
1001 
1002 
1003 
1U05 
1006 

1007 

1008 


Bhimaboi Padappa Desai v. Sf^amirao Shriniwas 
Parwati 

Reoti Bam t. Sita Bam 

Ram Prosad Surajmull y. Mohan Lai Lachmiiiarain 

Ram Chandv. Matbnra Chand 

Ratan Lai v. Muhammad HamiduIIah Khan 

Jai'jiyan Uaribbai v. Kalidas Mulji 

Mohammad Askari v. Nisar Husain 

Chhotalal Korsandas v. Vishnu Ganesh Gokhale ... 

Ganpat Rai r. Husaini Begam 

Andaniswami v. Totadswami 

Chatturbbuj Chandunmall y. Basdcodas Daga ••• 

Hukum Singh y. Tunda Singh 

Gitabai Bhau Rajmano y. Krishna Malhari Shinde... 

Satish Chandra y, Girish Chandra 

Vishyanatb Parsbaram Bliavo y. Narsu Tulsidas ... 

Rain Chandra Sagoromullv, Amarohand Muralidbar 

Sonubai fiaburao v. Shivajirao Krishnarao 

Sakharam Daji Ganpule v, Ganu Raghu Gurao 

Dowlatnvm v. Naraiudas 

Rama Nand Bharti v. Sheo Dass 

Pahlumal Senranmal v. Sidik 

Gbulam Abbas Khan y. AmatuI Fatima 

I>. N. Shaba & Co. v. Bengal National Bank, Ltd. ... 
Udhavdas V. Ukamal Phatamal 
Hailes, /n re, A. A. 

Uwarkomal y. Uarchumal !” 

Ramesh Chandra Mittor v. Jogini Mohan Chattorji 
Jauat V. Kamilsbah 

Kedarnath Babulal v. Sumpat Rai Doogur 
Malayuttdi A]ipayaaami Naioker y. Midnapore 
Zeiuindari Co. Ltd 

Manindra Chandra Nandi v. Upendra Chandar !!! 
Chapsi Uraursi v. Keshavji Daraji 
Khatizan v. Sonairam Daulatram 
Bombay and Persia Steam Navigation Company, 
Ltd , In the matter of 

Gidasiug Chimansing v. Bikhchand Bhojraj 

Kzra, D. E. D. J. v. J. E Gubbny 

Tulsidas Dulomal v. Wadsro Allah Bux Khun 

Sorojiui Uasi v. Rajlaksbmi Daei 

Maeihunnissa v. Kaniz Sugbra 

Dasarathy Sinha y. Mahumulya Ash 

Jtunigulam Saliu v. Durga Pershad 

Jogesh Chandra Uoy y. Makbnl Ali 

Fuki Ibruhiin v. Faki Ghulain Mohtdin 

Uduichand Punna Lall v. Uebibux Jewanrum 

Lul Bahadur y. Runiesh%rar Dayal 

Jai I’rasad v. Dulsingar 

'i'ulib Husain Kban v. Dukkhu Kbun 

Emperor y Uttamlal Narottumdas 

Sheo Shankar v Mohan Sarup. 

Nga San Dun v. Emperor 
Tilnk Rai v. Emperor 
Darbari Choudhury v Emperor 
Naraiii Das v. Mewa Singh 
Nga Thet She v. Emperor 
llarbhugnandas Metharam v. Emperor 
Kallu V. Emperor 
KrishnnsamiNaidu, /n >-c 
Emperor v. Tuka Nanu Uumoslii 
Dinanath Sundraji Uuvte v. Einjuror 
Ram Uulan v Emperor 
I Emperor v. KesLuv Govind 


23 Bom L R IOC; 45 B 638. 

19 A L J49. 

47 C 752. 

19 A L J 299. 

2U P L R(A.) 403; 19A L J 4?. 

23 Bom L R 81; 4-5 B 601. 

19 A L J 50; 43 A 311. 

23 Bom L R 84; 45 B 697. 

19 A L J 53. 

23 Bom L E 76; 46 B 590. 

47 C 799; 33 C L J 145. 

2 U P L R (A ) 405; 19 A L J 63. 

23 Bom L R 119, 45 B 661. 

47 G 818. 

23 Bom LR 107. 

47 O 763: 24 0 WN783. 

23 Bom L K 110; 45 B 648 
23 Bom L B 126; 45 B 683. 

14 S L R 231. 

19 A L J nf; 43 A 314. 

14 S L R 198. 

19 A L J 433, 40 M L J 677; 8 O L J 225; 24 
O C 118; (1921) M W N349j43 A 297 P. C. 
47 C 861} 33 C L J 341. 

14 S L R 217, 

47 0. 914. 

14 S L R 227. 

47 C 901. 

14 S LR 239. 

47 0 1020. 


40 M L J 637} (1921) M W N 352 P. C, 
47 C 1006. 

23 Bum L R 133. 

47 C 1104. 


23 Bom L E 139. 


14 S L R 193. 

47 C 907. 

14 S L R 219. 

47 0 838. 

19 A L J 139; 3 U P L R (A ) 80. 

47 C 961. 

2 P L T 826; 6 P L J 190; (1921) Pat 235. 
47 C 979; 23 C W N 857. 

23 Bom L U 335. 

47 C 951. 

19 A L J 128; 43 A 345. 

19 A L J 146. 

19 A L J 10«. 

23 Bom L R 340; 22 Cr L J 306. 

19 A L J 69: 22 Cr L J 308 F. B. 

3 U BE (1920) 270; 22 Or L J 303. 

19 A LJ 123; 22 Cr L J 310. 

22 Cr L J ail. 

22 Cr L J 312. 


3 U B R (1920)269; 22 Or L J 313 
14S L R 173; 22 Or L J 318. 

19 A L J 39; 22 Cr L J 314. 

(1920) M W N 618; 12 L W 427; 22 Cr L J 816. 
23 Bom L R 347; 22 Cr L J 317 
23 Bom L R 338; 22 Cr L J Sis' 

19 A L J 138; 22 Cr L J 319 
23 Bom L R 360; 22 Cr L J 820 




OP 

Cases Cited in Volume LX of Ind an Cases, 1921. 


Page, 


A B V. C B, (1885) 12 Rettie 36; 22 Scot L R 

461 •• 

AB V. 0 B, (1906) 8F 603s42Scot L R4'l ... 865 

Abbott T. Minister of Lands, (1895) A C 425; 64 
L J P C 167; 1 1 R 4‘?6; 72 L T 403 — 66 

Abdul Hamid V. Sarbuland Khan, 78 P R 1902; 

137PLR 1902 - ^0^ 

Abdul Kader r. AH Meah, 14 Ind Gas 715; 15 C 
L J 619; 16C W N 717 ••• 

Abdul Karim Abu Abmed Khan Ghuzoavi v. 
Allahabad Bank, Limited, 41 Ind Gas 598; 44 
G 939, 21 G W N 877: 26 G L J49 ... 609 

Abdul Kbadir v. Ajiyur Ahammad, 12 Ind Gas 
679; 35 M 670:(l9i 1) 2 M W N 4’54; 10 M L T 
418|22MLJS5 ••• 631 

Abdul Majid V. Ksherodo Chandra I al, 29 Ind 
Cas 843; 19 C W N 809; 43 C 690 ... 693 

Abdul Piroj Khan v. Hussenbi, 6 Bom L R 

728 .••• 

Abdul Qayum v. Fida Husain, 30 Ind Cas 551; 

13 A LJ 864 ••• 77^ 

Abdul Rahiman v. Moidin Saiba, 22 B 608; 11 
Ind Dec iN. a.) 915 9^6 

Abdul Rasul Ismailji, In re, 11 Ind Cas 586; 13 
Bom L R 648; 12 Or L J 403 ... 53 

Abdul Razakv. Aga Mahomed Joffer, 21 I A 56 
at p 69; 21 C 666 (P. C.'; 4 M L J 13J; 6 Sar 
P CJ 389; 10 Ind Deo. N. s.) 1074 ... 839 

Abdulla Bcary v. Mammali Beary,5Ind Cas 87; 

33 M 446;7 M L T376 ••• 933 

Abdur Rahim t. Sital Prasad, 54 Ind Cas 
792; 41 A 658; 17 A L J 856; I U P L R (A) 

116 . - ®22 
Aberdeen Town Council v. Aberdeen CniTers* 
ity, (1877) 2 App Cas 544; 4 Rettie 48; 14 Se 
LR490 

Abhiram Goswami Mohant v. Shyama Charan 
Nandi. 4 Ind Cas 449; 36 C 1003, 10 C L J 
284; 6 A L J 857; U Bom L R 1234; 19 M L J 
530; 14 C W N 1; 36 1 A 148 (P. C.) 446,689,755 

Abbey Sankar Mozumdar y. Rajani Mundal, 

47 Ind Gas 359; 29 C L J 371; 22 C W N 904 403 
Abraham Sorvui v. Raphial Muthirian, 27 Ind 
Cas 337; 39 M 288, 27 M L J 746; 16 M L T 
669 ••• 

Achal Ram v. Ka/.im Husain Khan, 27 A 271; 9 
OWN 477 tP.C.); 8 O C 153; 32 I A 113; 15 
M L J 197; 8 Sar P 0 J 772 ... 705 

Achal Ram v. Udai Partab Addiya Dat Singh, 

11 I A 61; 10 G 5!l (P. C.); 8 Ind Jur 272; 4 
Sar P 0 J 507;Rafic[UO and Jackson’s P C No. 

77; 5 Ind Deo (N. 8.; 342 ... 549 

Aobanta Vonkatasoryanarayana y. Shiva Sankara 
Narayana, 27 Ind Cas 861; 2 L W 101; 17 M L 
T 85 


Pace. 


A — contd. 


Achar Singh v. Badhawa Singh, 15 Ind Cas 
285; 124 P a 1912; 132 P W R 1912; 2PLR 
1913 

Adams V. Angel, (1877) 6 Ch D 634; 46 L J Ch 
352;36LTf34 ••• 667 

Adit Singha v. Sukhraj, 21 Ind Cas 386; 17 C L 
3 435 ”• ^*3 

Afzal Begam v. Akbari Kbanam, 28 Ind Cas 857; 

13 A L J 444 37 A 326 •• 9C0 

Agar Singh v. Dhana, 6 P R 1902 Rev ; 11 P L 
R 1903 263,613 

Agra V. Emperor, 27 Ind Cas 833; 37 P R 1914 
Cr; 16 Cr L J 2(59; 219 P L R 1915 .. 678 

Agra and Masterman’s Bank v. Leighton, (1866) 

2 Ex 56; 4 H & C 656; 36 L J Es 33; 143 R R 

825 ‘ ^39 

Ahearn v. Bellman, (1879) 4 Ex D 201; 48 L J 
Ex 681; 40 LT 711; 27 WR 928 ... 843 

Ahmad Sahib Phuttari v. Magnesite Syndicate 
Limited, 32 Ind Cas 512; 39 M 1049 ... 313 

Ahmad Wali Khan v. SbamshulJahau Begam, 

28 A 482; 10 C W N 626 (P. C.l; 3 A L J 860; 

3 C L J 481; 1 M L T 143; 8 Bom L R 397; 16 

M L J 229; 331 A 81; 8Sar P C J 918 ... 565 

Ahmadi Begum v. Mnhasy Taraknath Ghosh, 

21 Ind Cas 233; 18 C LJ 369; 17 GW N 
1173 696 

Ahmed AH v. Keenoo Khan, 1 Ind Cas 202; 36 
C 44; 13 C W N 77s9 Cr L J 294 ... 329 

Ajuhannossa Bibi v. Hakim Biswas, ISC W N 
CCIII (203) notes ... 413 

Akkach Mondal v. Aminuddi Mullick, 50 Ind Cas 
f37; 23 C W N439 879 

Akshoy Kumar Nundi v. Chundor Mohuu 
Chathati, 16 0. 250; 8 Ind. Doc (n. 8.) 165 ... 26S 

Alagiriaami Naiokar v. Sundareswara Ayyar, 21 
M 278; 7 Ind Dec (n. s.) 652 ... 109 

Albert Life Insurance Arbitration, Lewiu's case, 

15 Solicitor’s Journal 826 ... 70 

Aleson V. Aleson, (1728) 2 Lee Ecc 676; IGl E 
R 446 ... £68 

AH Ahmad v. Nazirau Bibi, 24 A 642; AWN 
(1902) 160 26,121 

AH Mohammad v. Siraj-nd-diu, 10 Ind Cas 236; 

13 PR 1912; 162 P L R 1911; 199 PW R 
1911 ... 010 

AH Mohammad Bepari v. Nayan Rajah Bhuiya, 

13 Ind Cas 912; 16 C L J 122; 16 C W N 620 
note ... 508 

Alla Dittah v. Gaubra, 23 Ind Cas 127; 3 P R 
1914; 129 P L R 1914; 250 P W R 1913 ... 102 

Allen V. Baker, (1882) 41 Am Rep 444; 86 N C 
91 ... 361 


« • » 


£98 


io 


IlfDIAN CASES. 


A— contd. 


Page. 


Amanat Bibi v. Imdad HuBain, 15 I A 108s 15 0 
800 (P. 0.); 12 Ind Jur 255; 6 Sar P C J 21^ 
Rafique & Jackson’s P C No 103; 7 Ind Deo 
(n. 8.) 1117 400 gj2 

AmarnathSaU v. Aohan Kuar, 14A 420t 19 I 
A 198; 6 Sat P 0 J 197; 7 Ind Dec (n. s.) 

Amin Chand v, Deri Ditta, II Ind Cas 409; 90 
PWR1911 435 

Amir All 7. Niaz Ali, 14 Ind Cas 684; 16 0 0 
^9 405 

Amrita Sandari v. Shorajuddin Ahmed, 29 Ind 

Cas 166; 19C W N 565 866 

Ana Sheikh Mohidin Tharaganr. Vadiralasian- 
ainbia Pillai, 22 Ind Cas 37; (1914) M WN 

... 668 

Anand Hari Baaak v. Secretary of State for 
India, 3 0 L J 316 390 

Anaudamoyee r. takhi Chandra Mitra, 33 C 339 
3 C L J 274 

Anandibai Ram Pai v. Hari Suba Pai 1*6 
lud Cas 9Uj 35 B 293 at p 296; 13 Bom L R 

Anant Ram v. Collector of Etah, 44 Ind Cas 290; 
lb A L J 245; 34 M L J 291; 7 L \V 3'’3- 4 P 
L W 226; 23 M L T 228; 22 0 W N 484: 27 C 

^ ^ ^ 

Anant Vinayak 7. Nagappa Subraya, 32 B 195; 

10 Bom L R 89 127 

Anautanurayana Iyer r. Savittri Ammal, 13 

Anantarama Aiyar v. yuesufji Oomer Sahib, 36 
Ind Cas 903; 31 M L J 133; (1916) 2 M W K 

20^ 

Annamalai Chcttiar v. Palamalai Pillai, 43 
Ind Cas 539; 41 M 205 (F. B.); 22 M L T 
401; 33 U L J 707; (1917) M W N 882; 7 L W 

84S 

Rangasami Ohetti, 6M 

365; 2 Ind Deo (n. b.) 534 031 

Auuapuniabai In rc, 1 B 630; 1 Ind Deo (n. b‘) 

4iy ^ ^ 327 

Aunasami Pillai v. Ramakrishna Mudaliar, 24 M 

219; 11 M L J 1 ... 169 1 

Auuud Loll Doss 7. Jullodhur Shaw, 14 M I A 
643; 17 W R 313; 10 B L U 134; 2 Suth P C J 

659; 3 Sar PC J 81; 20 E R 888 ... 861 

Auusuyabai r.Sukbarum Pandurang, 7 B 464; 4 
lud Doc (n b.) 312 . 398 

Appavu Rowther 7. Seoni Rowthe», 42 Ind 
Cas cl4;4l M 116, 33 M L J 177; 6 L W 

... 805 

Apuiba Kriehna Roy v. Chundermoney Debi. 16 
C W K 854 27 

Arab AH v. Uacbimaddl, 10 Ind Cas 662; 13 C L 

^ 508 

Aravumudos Ayyangar 7I Samlyappa Nadan, 21 

M Cb6; 7 Ind Doo (N. e.) 629 cq. 

AiiOhotty v.ThoertbamalaiChotty. 34Ind 

791; 3 L W 621 ^ 

Arju Mea v. Armau Me., V C L J 369; 7 Cr l'j 
336 

Arumugam Pillai V. A; •auacballam PiUui, 20 M 
264; 7 Ind Deo («. 6.) 181 ’ 

..r I4b 


A—Conold. 


[1921 

Page, 


Arumngbam Chetty v. Muthu Koundan, 62 Ind 
Cas 626; 42 M 711 at p 728; (1919) M W 
N 409; 9 L W 565; 37 M L J 166; 26 M L T 

, 178,656 

Arunaohala 7. Ayyavn, 7 61318; 8 Ind Jar 244; 

2 Ind Deo (n. s.) 806 ... ggQ 

Arnnachalam Chettiar 7. Narayanan Chettiar, 

61 Ind Cas 300; 42 M 470; 36 U L J 301; (1919; 

M WNI8S;9L W 438 ... 130 

Aranaohallam Chetty 7. Yenkataohalapathi 
Gunisivamigal, 53 Ind Cas 288; 24 C W N 249 
at p 264: 37 ML J 1460. (1919) M W N 850; 

17 A L J 1097{ 10 L W 642; 26 M L T479;46 I 
A 204; 43 M 253; 22 Bom L R 457; 2 U P L R 
(P. C.) 10 tP. 0.) ... 47Q 

Ashby V. Costin, (1888) 21 Q B D 401; 67 
L J QB49I;69 L T 224; 37 WR 140; 33 J P 

.. 239 

Aehrufood Dowlah Ahmed lioBsein Khan '7! 

Uyder Ilossein Khan. M M I A 94 at p 1 1 3; 7 
W R P C 1; I Suth P C J 659; 2 Sar P C J 223; 
10ER37 830 

Ashutosh Sadukhan 7. Corporation of Calcutta, 

49 Ind Cas 93; 28 C L J 494 ... 21 

Asimuddi 7. Emperor, 5 C L J 464; 11 OWN 
838; 0 Cr L J 361 ... 674 

Atab Pramanick 7. Mehriilla Sardar. 23 Ind Cas 
426; 19 C L J 690 ... 818 

Atar Singh 7. Thakur Singh, 6 Ind Cas 721; 

42 P R 1910; 12 OWN 1049; 35 0 1039; 

35 I A 206; 8 C L J 36 >; 18 M L J 379; 128 P 
WR 1908; 4 MLT 207; 10 Bom L R 790 

(P- C.) ... 521 

Atchison 7. Baker, (1796) 2 Peake 103 ... 364 

Athoppu Chetty 7. Ramanathan Chetty, 63 Ind 

Cue 41 7; 10 LW 359; 37 M L J 586 ... 609 

Atimannessa Bibi v. Abdnl Sobban, 32 Ind 
Ca8 2l;43C 457; 22.0 LJ 577; 20 0 W N 113 168 
Attorney.General 7. Emerson, (1891; A 0 
649; 61 L J Q B 79; 65 L T 664; 66 J P 

... 779 

Atul Chandra Mandal 7. Srinath Laik, 63 lud 
Cas 936; 80 C L J 123; 23 0 WN 982; 20 CrL 
J 8^9 ... 431 

Atul Krieto Bose 7. Lyon & Co,, 14 0 467; 7 Ind 
Deo (N. 8.) 304 294 

Audi Raju Pyrappa v. Audi Raju Syma Rao, 49 

ML “177 ‘ ^ ^ ^ ® ^ 26 

Aulia Khan 7. Kanshi Ram, 17 Ind Cns 677.' 

45 P R 1913; 25 P W K 1913; Ti 

C j*430*°' ’ ^ 2 I A 113; 3 Sar P 

iTuiter, (1891) N (Eng.) 170 ««« 

^ 1U7 1 VcB (Son.) 420; 27 E 

O B i®?",'*"”.' ® * I'' 71^1 25 l'j 

/ ® 1 Jar (N. 8 ) 1 167; 4 W R 93; 27 L T 

(o. 8.) 110; 108 K R 695; 119 E R 647 840 

■^^ec^^r/slg' Cas 722, 

fP n ^ ^ 165 P W R 1918 

' 694, 733 


7ol. LX] 


TABLE OF CASES CITED. 


11 


Page. 


B 


B. V. B,(1901)PS9.70LJP4 - 368 

Ba Kyu V. Ma Zan Byu, P J L B 299 ... 9 

Babajirao Gaiobhirsing v. Laxmaudas Gmu 
Baghunathdas, 28 B 2l5 at p 223| 5 Bom L R 
932 

Babu Bansbidbai- v. Rajwantia, Sel Deo No. 3 
of 1907 , ••• ?-50 

Baba Ram 7, Jait Ram, 1 U U 37 • • ^19 

Baba Sat Naraia Prasad v. Earn Kumar, Sel 
Dec No. 3 of 1910 — 258 

Bahadur Siugh 7. Mohar Siugh, 24 i 9i: <9 I A 
li 6 0 W N 169. 4 Bom L R 233; 12 M L J 56; 
8'sarPJ153 1P. 0.- - 637 

Bai Manchha? Narotamdas Kashidaa, 6 B H C 

U A C J 1 ■** 

Bai Maogal v. Bai Rnkbmini,23 B 291; 12 lad 

Dec (NS.) 19) , 

Bai Raman v. Jagjivandas Kaabidaa, 41 lud Gas 
277: 41 B 61®; 19 Bom L U 629 ■■ 932 

Bai Vijli v. Bai Probhilckabim, 9 Bom L R 
1 129 

Baij Nath v. Emperor, lO 0 C 2i7; 6 Cr L I 
j,Q2 676 

Baij Nath Das v. Salig Ram, 16 lad Gas 33_ ... 103 

Bail Nath Dhanuk 7. Emperor, 1 IndCas 973, 36 
C 2'I6; 13 0 N 677; 9 Cr L J 44) ... 43 

Baiioath v. Ahmed Musaji Saleji,18 Ind Cas 9.8; 

40C2;9!l7C WN39> ••• 983 

Baikuntha Nath Ghoao 7 Sidaoanda Uahapatia, 

46 lud Cas 287: 23 C W N 616 ... 602 

Baimanekbai 7 Maoekji Kavasji, 7 B 2 3; 4 Ind 
Deo(N. 8 .iH4 — 224 

Bakhahi Ram Labhaya 7. Kaka Bam, 42 P R 
1893 •• 168 

Bala Parskad Sami Mai v. Jawala Dat Ram 
Runwar, 50 Ind Cas 976; 16 P W R 
1919 ... 728 

Bulabai 7 . Ganesb Shankar Pandit, 27 B 162; 4 
Bom DR 980 - 717 

Balabux v. Rukhmabai, 30 C 725 (P, C.*; 30 1 
A 130; 7 C W N 642; 5 Bom L R 469; 8 Sar P C 
J 470 ••• 697 

Balak Rum 7. Dadu, 7 Ind Cas 1000; 76 P R 
1910; 112 P W R 1910; 93 PL R1910 ... 620 

Balambhat Ravjibhat 7. Vinayak Ganpatrao, 

10 Ind Cas 746; 35 B 239; 13 Bora L R 
151 ••• ^67 

Balaram Gantii 7. Mangta Dass, 34 0 941; 6 0 
L J 237; 11 0 W N 959 ... 282 

Balasubramania Chetti 7 . S^varnammal, 21 Ind 
Cas 32; 38 U 199; (1913j SI W N 685; 14 M L 
T 196; 25 M L J 887 •• 721 

Balasubramania Nadar 7. Sivaguru Asari, U 
IiidCas629|2l MLJ562 ... 613 

Balbhadar Prasad 7. Maharaja of Botia, 9 
A ?6!; AWN (I8&7j 49; 6 Ind Dec (N 8.) 

668 ... 654 

Baldeo Singh 7. Mardan Singh, 6 Ind Cas 425; 7 
ALJ81S - 832 

Balkishan 7. Kishan Lai, 11 A 14F; AWN 
(1889) 42; 13 Ind Jur 309; 6 Ind Dec (n. s.) 

623 ... 390 

Balkishen Das 7. Run Bahadur Singh, 10 1 
A 162; IOC 305 (P. 0.); 13 C L R 392; 7 
lud Jur 554; 4 Sar F C J 465; 5 lud Deo (n. s ) 

204 ... 865 


B~wntd. 

Balkishen Saha 7. Khugnu, 31 C 722 (P. B.1; 8 


Page. 


C W N 572 

Balia Mai 7. Ahad Shah, 48 Ind Cas 1; 23 C W 
N 233; 35 M L J 614; 16 A L J 905; 12 4 P R 
1919; 26 M L J 55: 180 P W R 1918; 29 U L .T 
165; 1 D P L R (P. 0.) 25; 21 Bom L R 5')8 
(P. C.) 694,733 

Balmakiind 7. Dalu, 25 A 438; A W N (1903) 

112 (F.B.) ;■ ^62 

Baluswami Aiyar 7 . Ven’citaswamy Naicken,40 
Ind Cas 5 11; 40 U 745; 32 M L J 24 ... 446 

Bahvant Rao 7 . Paian Slal, 6 A 1; iO I A 90; 13 
C L R 39; 4 Sar P C J 435; 3 Ind Doc (n. e.) 

353 

Bahvant Singh 7 Daulat Singh, 8 A 315; 13 I A 
67; 4 Sar P C J 707 62 

Bamandas Bhattacharyya 7. Nilmadhab Saha, 

35 IndCa87»4:20 C W N 1340 at p 1315; 24 0 
LJ 541; 44 0 771 ••• 503 

Bimun Doss Mookerjee v Brojo Ki.'^hore Mitter, 
6WR110 . ... “135 

Bsnarsi Parshad 7 . Kashi Krishen Naraiu, 28 

I A 11; 5 C W N 193; 23 A 227 P. C.); 

llULJ56;3Bom LR 164 7 Sar P 0 J 
825 66 

Banarsi Prasad v, Fazal Ahmad, 28 A 298; 3 A 
LJ 25; A W N (1908) 9 ... 653 

Banka Behary Dey 7. Harondia Nath Mukherje 
8 Ind Cas 1; 15 C W N 64 ... 273 

Bapu 7 Bapii, 14 Tnd Cas 305; 89 M 750; (K. B.); 

II M L T 367; 0912) SI W N 499, 22 M L J 

419; 13 Cr L J 209 - 33 

Bapa 7. Kashinath, 39 Ind Cas 103; 19 Bom L 
I R 100 at p 112: 41 8 438 ... 582 

Bapu 7. Mahadaji, '8 B 349; 9 IndDec(N. s.) 

740 ••• 914 

Bapu 7. Vithal,27 Ind Cas 134; 16 Boiu L 11 670 
I (note.) 868 

• Barchow v. Black, Pattison 7. Henderson, (1868) 

1 HL (So&Di7.1 392 ... 808 

Barnes 7 . Youngs, (1H98) I Ch 4llatp4l7i67 
L J Ch 253; 46 W R 332 •• 95'i 

Barongh 7. White, (1825) 4 B & C 325; 2 Car & 

P 8. 6 D & a 379; 3 L J ..o. s.) K B 227; 104 B 
E 1080 ••• 9U 

Barrick 7. Buba, (1857) 2 C B (n. b.) 563; 26 L 
J C P 280; 5 W R 665; 29 L T -o. s.) 199, 109 
R R 789; 140 E R 536 ... 340 

Barrow 7. Isaace, (1891) 1 Q B 4)7; 00 L 
JOB 179; 64 L T 686; 39 W R 338; 65 J P 
517 lOV 

Basant Siugh 7, Rameshar Bakheh Singh, 20 
Ind Cas 765; 16 0 C 199 ... 565 

Basant Singh 7. Thakar Ranipal Singh, 51 Ind 
Cas 995; 6 0 L J 248; 1 U P L R ( J. C.) 45 ... 193 
Basarat Ali Khan 7. Manirulla, 2 Ind Cas 416; 

36 C 745; IOC L J49 ... 938 

Basheshar Nath 7. Devi Pershad, 19 Ind Cas 4' 1; 

20 PR 1913; 101 P W R 1913; 185 P L R 
1913 ... 625 

Bashetiappa v. Shi7lingappa, 10 B II C 11 
I 269 ... 14l 

I Basudeb Purina Gossain v. Naziruddiu, 14 C 
834; 12 lud Jur 152; 7 Ind Dec (jj. s.) 551 ... 

-6,919 


12 


INDIAN OASES. 


L1921 


13— contd. 


Page, 


Basudeo Boy v. Jugalkiehwar Das, 45 Ind Caa 
818: 16 A L J 601 at p 606{ 5 P L W 67s 35 M 
L J 6;22 C WN8415 (1918) M W N 431; 8 L 
fcW 130; 24 M L T 806; 28 C L J 476; 20 Bom L 
1088 (P. C.) 

Bata Maudal v, Manindra Ohaadra Nandi, 

25 Ind Cas 829; 21 C L J 325; 19 C W N 
321 

Battersby t. Smyth, (1818) 3 Madd 110; 36 E H 
451 

Batak Nath t. Munni Dei, 23 Ind Cas 644: 36 
A 284; 1 L W 729; 18 0 W N 740; 12ALJ 
696; 19 0 L J 874; 16 Bom L R 360; 27 
M L J 1; 16 M L T 1; (1914) M WN 437; 41 
1A104(P. C.) 

Bava Jeer Cbetty v. Bava RangaBami Chetty, 12 

Ind Cas 618; 36 M 402; 10 M L T 433; (1911) 
2M W N 480: 22 M L J 62 
Beamish V. Whitney, (1908) I Ir R 38; 10 Ir 
LR19 

Beamish v. Whitney, (1909) 1 Ir R 360; 10 Ir 
LR747 

BechuSahu V. Nand Ram Das, 24 Ind Cas 700; 
12ALJ902 

Beg V. Allah Ditia, 38 Ind Caa 354; 45 *P 
K 1917; 12 P W R 1917; 21 M L T 310; 32 
M L J 616; 19 Bom L R 388; 15 A L J 526; 
21 C W N 842; 44 C 749; 26 C L J 176; 44 I A 
89(P. C.) 

Begaia 7. Topanroal, 4 Ind Caa 699; 3 S L R 
106 

Behariv. KamChandor, 10 Ind Caa 927s 83 A 
4b3;9ALJ368 

Behari Salm v. Juther Mall, 38 Ind Cas 822- I P 
L W 227 

Bejoy Chaud Mahatab v. Tinkari Baneriee. 68 

IndCaa 741; 24C W N 617 

Bejoy Gopal Mukerji v. Nil Ratan Mookerii. 30 
C 9S0; 7 C W N 864 . . 

Bejoy Kumar Addya v. Satish Chandra Gboscl 
66 lud Cas 1007; 24 C W N 444 
Beli Rum v. Sbah/.ada BeKsm, 101 P II 1894 !!. 
Beni Mudhab Bauei joo v. Jai Krishna Mookorjeo. 

7 B L U 162, 12 W R495 
Beni Madho v. Bir Bui Singh, 46 Ind Cas 813; 21 
OClOl 

Betii Mudhub GoraniT. Lalnioli Dasi, 6 C W N 
242 utp 2.16 

Bennat y. Slater. (1869) 1 Q B 46; 68 L J Q B 
40; 79 L T 324; 4? W R 82; 16 T L R 25 ... 

r< node Beliaii Bhadru v. Bam Sarup Cbamar 
15 Ind Cas 679; 16 C W N 1016 at p 
1016 ... 
Bci tcrt T. Jones, (1004) 48 Sol JourS36; 117 L 
T Jour 2t6 

Bliigubat Perthad v. Muiari Lai, 7 Ind Cas 427- 
15 C W N 624; 16 C L J ( 7 
Bhaa%vun Dae y. Bliana Mi.l, I4 Ind Cas fie6’ 84 
PB 1012; 137 P W K 1912 

lil.i.Kvanilus I'uiatiam V. b rjorji Buttonji Bom. 
i.nji,44 Ind Cub 2M- 42 BdJS at p 378; 23 M L 
T lOS; 34 b1 L J UC, 4 1» L W ^9; 16 ALT 
245; 27 C L J 2(8; (jc.,10 M WK 315- 22 L W 

.N ■ 20 Hem L 61; 7 L W 577; 11 Bur L 
T 211; 46 I A 20 (P. U.; ' ^ ^ 


446 

413 

127 


B— contd. 


Page. 


270 

849 

169 

169 

614 


627 

931 

782 

840 

699 

828 

693 

462 

829 

192 

87 

259 

801 
107 
141 
£62 


046 


Bbagwant 7. Tula! Ram, 51 Ind Cas 130; 1 U P 
LR(A.)48 

Bhagwat Rajkoer r. Sheo Golam Sahu, 31 C 1081; 

9 OWN 123 

Bhai Nariodar Bahadur Singh 7. Achal Ram, 20 
I A 77: 20 C 849 (P. C.); 6 Bar PC J 310; 17 
Ind Jur 319; RaSque and Jackson’s P C No. 
128: 10 Ind Dec (N. B ) 438 635, 

Bbaiaji Thakur v. Jbarula Das, 24 Ind Cas 601; 
42 C 244;20C L J 360; 18 OWN 1029; 27 
M L J 100; 1 L W 649; 16 M L T 210: (1914) 
M W N 636; 12 A L J 1176; 16 Bom L R 846 
(P. C.) 

Bhairab Chandra V. Jiban Krishna, 60 Ind Cas 
819; 33 0 L J 184 

Bhairab Chandra Naskar v. Kadam Bowa, 22 
Ind Cas 28; 18 C L J 663 
Bhairon t. Bajania, 38 Ind Cas 299 
Bbajun Lall 7. Cheda Lall, 24 Ind Cas 215; 12 A 
LJ826 

Bharat Singh 7. Emperor, 21 Ind Cas 384; 16 
O C 281; 14Cr LJ 692 

Bharat Singh v. Sarsuti Siogb, 60 Ind Cas 137; 

7 OL J 459; 23 0 0 241 170, 

Bbarath Singh 7 . Munnu Singh, 66 Ind Cas 291; 

7 O L J 161; 2 U PL B (J. 0.) 93 
Bbart Singh 7. Binda Charan, 47 Ind Cas 634; 6 
0 L J 398 

Bhau 7. Ragbunath Krishna, 30 B 229 at p 239; 

7 Bom L R 936 

Bbeoma Yenkataramona 7. Bommioi Gurappa, 
28 Ind Cas OTt'; 28 M L J 488; 2 L W 
637 

Bborumal Teckeband 7. Duhlanomal, 27 Ind Cas 
933; 8 S L R 272 

Bbiniaoharya 7. Karaacharya, 3 Ind Cas 750; 33 
B 462; 11 Bom L R664 

Bhimappa v. Irappa, 26 B 146; 3 Bom L R 
504 

Bliola Nath 7. Mul Chand, 25 A 639‘ AWN 
(1103) )6l 

Bhoobuo Mohini Debia 7. Ilurrish Chundor Ciiow. 
dbury, 6 I A 138; 4 C 23 (P. 0.); SOL 
R 3-9; 3 Sar P 0 J 816; 3 Suth P C J 587; 

2 Ind Jur 430; 1 Shomo L R 241; 2 Ind Dec 
(N. 8.) 16 

Bhoobuu Moyee Debia t. Ram Kiehoro Aoharj 
Cbowdhnry, 10 M I A 279; 3 W R P C 16- 1 
Suth P C J 674; 2 Sar P C J 111; 19 E R 
978 

Bhugwan Chandcr Ghose, In re, 0 W U Mis lliii 
15 

BliugivaDdeon Doobyy v. Myna Baoo, 11 U I A 
487: y W 11 P c 23; 2 Suth P 0 J J24; 2 Sar 
P C J 327; 20 B R 184 .. 

268; 8 A L J lodS; 
oJ A 795 ' 

Bhupendra Kumar Chakra7arti v. Purna 

Cas 34; 18 CL J 182; 

io C W N 500 

B^t Nath Pal MUtry v. Chandra Benodo Pal 
Chowdhury, 16 led Cas 443; 16 C L J 84 ... 

Bibe© Nujeeboonnisea 7. Bibee Zuineerun, 11 W 
K 426 

Bile© Wuheedun 7. Syud Wuse© Hosseiu, 16 W 
R 408 at p 406 


763 

183 


640 


169 

828 

312 

617 

986 

676 

648 

649 
69 L 
932 

£68 

931 

264 

906 

127 


£03 


£05 

133 

686 

616 

847 

262 

888 

888 



Vol. LXJ 


TABLE OF CASES CITED. 


13 


Pag« 


oontd. 


Page. 


P5— contd. 


Bibi Pakhruniasa 7. Kambhanjan Singb, 49 Ind 

OaalOCO ^ ‘l' 

Bibi Jawabir Karaari 7. Chatfcerput Siogb, U L 

J 343 

BickertoD 7. Walker, (1835J 31 Ob D 151 at p 
158; 65 L J Oh i27; 63 L T 731; 34 W R 

141 •? 

Biioy Gopal Mukerji 7. Krishna Uahishi Debi, 

34 0 329; U 0 W N 424; 5 0 L J 33 1; 9 Bom 
L R 602| 2 M L T 133; 17 M L J 151; 4 A L J 
329; 34 I A 87 (P.C.) 119,827 

Bilae Kunwar 7. Desraj Ranjit Singh, 30 Ind Gas 
209' 37 A 557; 17 Bom L R 1008 (P. C,); 13 A 
L J 991; 19 0 W N 1207; 2 0 L J 616; 29 M 
LJ 385; 18M LT218; (J916) U W N 757; 2 
L W830;42I A202(P.O.) ••• 503 

Bilasiram ThaknrBidaafl 7. Eaekiel Abraham 
Qubbay, 33 Ind Cas 1; 43 0 805; 23 0 L J 62; 

20 0 W N 240 ^ 339, 9U 

Bilbee v. Haase & Co., (1889) 5 T L R 677 70 

Binode Koomaree Dabee 7. Purdhan Gopal 
8ahee,2WBl76 ••• "78 

Bipin Behari Hati 7. Amrita Lai Bhattaoharj;, 3 
IndOaaeSS, 9 CLJ76 ••• 508 

Bird 7 Philpott, fl900) 1 Ch 822; 69 L J Oh 4S7; 

82 L T IIC^ 7 Manaon 251 ®79 

Bireawar Daa Dey 7. Kamal Kumar Dott, 16 Ind 
Caa 4;i7j 17 0 W N 837 - 415 

Bisbeabwar Dayal 7. Harbans Sahay, 6 0 L J 
659;3MLT38 - "32 

Biahnn Singh 7. Wya*t, 11 Ind Caa 729; 14 0 L 
J 616: 16 0 W N 640 280 

Biaokbarn Building Society 7. Cunliffe Brooka & 

Co., (1883) 22 Ch D 6!; 62 L J Ch 92; 48 L T 
33; 31 W BOS - 667 

Blake 7 . Foster, (1813) 2 Ball & B 402 atp 
403 564 

Boardman 7. Boardman, (18661 1 P & D 233; 14 
W R 1024 367 

Baast 7. Firth, (18881 4 C P 1 at p 8; 38 L J C 
P 1; ’9LT264; 17 WR29 ... 365 

Bodda Goldeppa 7. Maharaja of Vizianagaram, 

30 M 166;2 M L T35| 17 U L J 6* ... 91 

Boddu Sanyaairaju 7. Kotra Ramamurthi, 2l 
Ind Caa 643; (19131 M W N 874 ... 296 

Bodb Naraiu 7, Mahomed Moosa, 26 C 619; 3 C 
W N 628: 13 Ind Dec (n. a.) 1010 ... 869 

Bogur 7. K'lram Singh, 141 P R 19(X); 96 P L R 
1907; 3 W R 1907 ... 320 

Bomtnidi Bayyan Naidu 7. Bommidi Suryanara- 
yaiia, 17 Ind Cas 416; 37 M 70; 12 M I.T509: 
23MLJ 643; tl913<M W N I ... 703 

Bonai t. Emperor, 9 Ind Caa 555; 38 C 40«; 5 
C W N46 ; 12CrL J97 ... 333 

Boologam 7. Swornarn, 4 M 330; 1 Ind Dec 
IN. a.) 1086 ... 380 

Booth 7. Alcock, (1873) 8 Ch App 683; 29 L T 
23l;21 WR743:4» LJCh657 ... 820 

Booth 7. Hodgaon, (1795) 6 T R 405; 501 E R 
6 9 ... 127 

Boseok & Co. 7. Mandlost^n, 70 P R 19 6; 123 P 
WR1905 ... 482 

Bower 7. Colby, (18111 I Hare 109; U L 
J Ch 132; 6Jur U06; P6 E R 9'^9: 90 R R 
879 ... 315 

Boyd 7. Mathers, (1803)9 T L H 413 ... 72 


Bradley 7 . Atkinson, 7 A 899; AWN (1885) 

288; 4 Ind Deo (w. a.) 990 
Bradley 7 . Newsom Sons & Co,, (1019) A C/ 16 
at p 53: 88 L J K B 35: 1 19 L T 2-33; 24 Com 
CaBl;l4A8pMC 340:34TLR613 ... 338 

Braja Lai Sen 7 . Jiban Krishna Roy, 20 0 235; 

12 Ind Dec (n. 8.) 787 ^ ^ „ o4' 

Brassington 7. Llewellyn, (1858) 1 P and P 27; 

27 L J Ex 297; 114 R R 5038 .•■ 169 

Bridgor 7 . Sa7age, (1885) 16 Q ^ 1J ®63; ®4 L 
JOB 464; 53 LT 129; 33 W R 831; 49 J P 

725 

Bridgwater’s Settlement, In 

Ward, (1950) 2 Ch 342; 79 L J Ch 740; 103 L 

X421 

Briggs 7 . Morgan, (1820) 3 Phill 325; 2 Hag 
Con 324; 161 ER 1339 ^ ^ 

Brij Baai 7 . Queen-Emperor, 19 A 74; A W N 

(18911 178: 9 Ind Deo (n. 8.) 49 , . „ °°° 

Brii Indar Bahadur Singh 7. Ranee Janki Koer, 

5 I A 1 at p '4; 1 0 L R 318 (P. 0 ); 3 Sar P 
CJ 763; Bald 148; Rafique & Jaokaon’a P C 
No. 48, 3 Snth P C J 474 648 

Brii Krishna Daa 7. Murli Rai, 56 Ind Caa 316; 4 

P L J 703 

Brii Lal7. Jaiahi Ra»,30IndCa8.B00| 172 PL 
R1915: 106P W R 1916 t ' j 

Brii Narain Rai 7. Mangla Praaad, 60 lud 
Caa 101; 41 A 236 at p 239; 17 A L J 249; I 

Brindabun Cbunder Ohowdhury 7. Taraohamd 
Bindopadhya, ll B L R 217: 20 W R 114 161 

Brojendro Kiasore 7. Hindustan Cooperative 
Insurance Society, 39 Ind Caa 705; 44 C 978; 

?5 C LJ 238;2l C W N 482 ... 9^^ 

Brooka v. Mitchell, (1811) 9 U i W 15; 11 L J 
Bx51:l62ER7 941 

Brown 7 . Brown. (1F66) 1 P & D 46, 35 L J Mat 
13; UJur (n. a.) 1037; 13 L T 6l5i 14 W R 

149 •* 

Brown v, Colo, ( 845) 14 Sira 427; 6.5 

R R 618; 14 L J Ch 167; 9 Jur 290; 60 E R 

424 3f6 

Brown 7 . Muller, 11872) 7 Ex 319; 41 LJBx214; 

27 L T 272; 21 W R 18 3J9 

Brunaden v. Humphrey, 

53 L J Q B 476, 51 L T 529; 32 W R 944; 49^ 

Brya^nV Cowdal, (1873)21 W R (Eng) 693 169 

Bryonv. White,(l850)« RobEco316 at p 317; 

14 Jur 919; 163 E R 1330 ... 737 

Buddha Singh 7. Laltu Singh, 30 Ind Cas 52^; 

37 A 604; 29 M L J 434; 2 L W 897; 13 A L J 
1007: 18 M L T 409: 17 Bom (j R 1022; 20 C W 
N !• 22 C L J 4'<1; (1915) M W N 772; 42 I A 
Sis (P.C.) 252,932 

Budesab 7. Hanmanta, 21 B 509; 11 Ind Dec 

iK 8.) 341 

Budh Singh v. Mala Singh, 40 P R 1905; 18 P L 
R U05; 46 P W R 1905 ... 448 

Budhi Parkaah V. Chander Bhan, 48 Ind Cas 
813; 123 P W R1918 510 

Budhu Lai 7. Chattu Gope, 39 Ind Cas 46.5:44 
C 816; 25 0 L J 193; 21 OWN 209; 18 Ci- L 
J497 326,919 


u 


INDIAN CASES. 


[1921 


— eoKold. 


Page. 


Badt'oontssa ObonrdbraiD v. Prosaono Coomor 
Bose, U V7 R (F. B ) 26; 6 B L R (F. B ) 

256 ... 897 

Buldeo Narayan v. Scrymgeyar, 6 B L R 581 at 
P.594 ... 311 

Buuiyad Husain v. Mata Din Singb, 39 Ind Cas 
67: 19 0 0 122; 3 0 L J3l3 177,649 

Bur Singh T Sohel Singh, 121 P R 1894 ... 492 

Burdett V. Spilabnry, (1843) 10 Cl &, P 340: 59 
R R lOi; « E R 772 
Bnrger v. Burger, (1911 J 85 Kan 564 
Burjorji Dhunjibhai v, Jamshed Khodaram Irani, 

20 Ind Caa 469: 38 B 77; 16 Bom L R 
405 

Burjorji RiUtonji Bomanji v. Bhagwandas Para- 
shram, 20 Ind Caa 834; 15 Bom L R 716 at d 
723; 33 B 204 

Butler T. Bice, ( »9;o) 2 Ch 1477 at p 282; 79 L J 
Ch 652; 10»LT94 568.004 

Butler’s Tiusts, In re; Hughes v. Anderson, 
(1888158 Ch D 286 at p 294; 57 L J Oh 613- 
OJ LT 386, 36 W R817 ' sgR 


c 


737 

307 


863 


945 


Casborne v. Scarfs, (1737) 1 Atk 606 at p 605; 2 
Wh & T L C 7th Ed 6; 26 B R 377 
Causaauel v. Sourcs, 22 M 260, 8 Ind Doo (n. s ) 

584 ' 

Chairman of Giridih Municipality y Srish 
Chandra Mosumdar, 35 C 859; 12 C W N 709- 
7 CL J 0<1 _ 

Chairman of tho Rajpur Municipality v. Nogendra 
Kath Bagchi, CO Ind Cas 394; 29 C L J 379- 23 
OWN 475 ... 

Chaitan Singh v Siidhari Monin. 5 0 L *i 
62 

Chaitram Bambilas v. Bridhchand Ke^ricliund, 

30 Ind Cas 081; 42 C 1140; 21 C L J 684; 19 C 
W N 820 

Chajjit Mai and Company v. Gurmiikh Singh 
Bhugwan Das, 421ijd Caa 95; 72 P K )9l7; 139 
P W U 19 7 

CLiajmal Das v. Brij Bhukan T al, 17 A 511 

(P. C ): 22 I A 199. 6 Sar P C 3624; 8 lud 
Due N. 8.) 652 

Ciialukoiida Alasani v. Chalakonda Uatna* 

chulum, 2 M H C It f6 

Challiigiiudlii Varainina V. Madala Gopaludasayyu, 

40 Ind Cas 202; 4l M 059 at p 679 35 M L 
J 57; 24 M L T 116; 8 L \V 62;(1918) M W N 
'lOUP. B) 

Cliallaphrao v. Uanga Behary Sun. 31 Ind Cas 
391; 20 C W N 108: 22 C L J 3i 1 
Chaniiinlal y. Gntipsh Motichand, 28 B <*53 at 
p 457; 0 Bom L It 4K0 

Cbaud Kour v. Partab Singh, 10 C 98 (P, (•.): 15 

1 A 150: 5 Sar P C J 243; nd Jur 33;- g 

Ind Deo (n. s.) 65 20l'498 812 

Chanda Smgh r Jiwan Singh, 42 Ind Cas 87’ fi ’ 

P It 1917 Ituv . 5 P W K I9t7 «oT B,.. , 

Chaudunbala 1 1 y. Probodh Chandra Hni- ” ’ 

2 Ind Cas 3:- C 422; 9 C L J k5l • ’ 

haadi Char-q De-, re, 12 C lY N «12 S2l • 


564 


218 


285 


265 


755 


408 


777 


254 


380 


09 


693 


25! 


O“t5ontd, 

ChandiCbaran Nath 7. Somla Bibi, 44 Ind 
Cas 254; 22 C W N 179 atp 181; 28 C L J 91 
Chandika Bakhsh Singh v. Widow of Jagan 
Singh, 62 Ind Cas 449; 6 0 L J 331 
Cbandradeo Singh y. Mata Prasad, 1 Ind Cas 
479: 31 A 176; 6 A L J 263 
Chandramoni Mohanti y. Manmatha Nath, 6 Ind 
Cas 301; 11 C L J 63 

Chandri y. Daji Bhau, 24 B 604; 2 Bom L R 
491 

Cbandulla Sheikh v. Emperor, 22 Ind Cas 9)3; 18 
OWN 276; 15 Or L J 103 
I C'hanga Reddi v. Ramasamy Gounden, 27 lud 
Caa 162: 16 Cr L J 04; 1 L W 1032 
Chappan y. Moidin Kntti, 22 M 69 (P, B.L 8 M 
L J 231; 8 Ind Dec (n. a ) 49 
Charles Louis Drufus y. Jai Chand, 18 Ind Cas 
316; 64 P W R ;9 3; 124 P L R 1913 
Chedambaram Chetti y. Uanga Kristna Miittu- 
vira Pucliaya Naikar, 7 M H C R 85 
Ohenbasapar. Lakehman Ram Chandra, 18 B 269; 
9 Ind Dec (N. s.) 764 

Chester y. Willan, (1670) 2 Wms Saund 96 a); 
85 E R 768 

Chetwynd y. Allen, (1899) 1 Ch D 853; 63 L J Ch 
160: 80 L T ) 10; 47 W R 200 
Chhedi 7. Lain, 24 A 3‘.)0: A WN('932) 00 
Chheria7. Emperor, 39 Ind Cas 999; I P L W 
474; 18 Cr L J 631 

Ohidambara MudaPar 7. Koothaperumal, 27 M 
326 

Chidambaram Chottiar 7. Ayyasami Tbovan, ?4 
Ind Cas 741 40 M 68f; 31 M L J 401: 
(1915) 2 M W N 210; 4L W 261; 20 M LT 
850 

Chidambaram Chetty r. Karuthan Chotty, 34 
Ind Cas 543; (1916) 2 M W N 18; 4 L W 'O' 
20 M T 134 

Chidambaram Pillai 7. Muthammal, 23 Ind Ons 
624; 16 M L T 340; 1 L W 414- 38 M 
1042 

Chinku v. Utamchand, 2 S L U 69 

Cbiuna Goundan y. Kumara Goiindan, IMHO 
It 5 4 

Chotalal Lukhmiram v. Manohar Ganesh 24 B 
60 xP. C.); 2 Bom L R 6l6; 4 C W N 23. an 
1 A J99;7 Sar P C J 659; 12 lud Deo-N.’aj 
670 ' 

Chotuy tail v. Chunoo I all, 14 B L R 235 at n 
246. 12 W R 496 ^ 

Chowksi Hiniutlal Harivulubhdas 7. Chovvkei 
Achrutlal Harirulubhdas. 8 B 104 iP H >, j. 
Ind Dec (N.s.) 603 

Christiana Benshawu v. Benarasi Pro8ad.22 Ind 
Cas 685; 19 C W N 287 

Clmndooru Lakshmana Sutty 7. Duggisetty 
Lheiichuramayya, 44 Ind Cas 132- 34 M L ) 

79; 7 L W 229; U918) M W N 262 
Ciocoi 7. Ciocci, (1854) 1 Spink Koo 12 |. I'h 
J urist lOt 

Clayton and Barclay's Cortraot, In re, (1896) ”2 
Ch 21'; 64 L .1 Ch 6l5; 13 R 566; 72 L T 76 4' 

43 W R 640; 2 MaiiaoD 345; 69 J P 4^9 
CleaTor 7. Mutual Rosoiwo Fund Life Assooia" 
tjou (1892) 1 q B 147; 61 L J Q B 123; 66 L 
T 23'J; 40 W R 820; 56 J P 180 


Page, 


608 

178 

179 
474 
690 

60 

326 

279 

777 

6;)8 

653 

580 

668 

26 

790 

179 


130 


968 


703 

932 

141 


444 

687 

615 

915 

250 

367 

979 




213 



Yol. LX] 


TABLK OF CASES CITED. 


O— conoid. 


Pago. 


282 


978 


Olisaold T, Cratohley, (1910) 2 K B 244; 79 L 
J K B 635; 103 L T 520; 54 S J 442; 26 T L R 

AM 

Cohen V. Mitchell. (1890) 25 Q B D 262 at p 266; 
69LJQB 409;63 L T 206; 38WR55’;7 

Morrell 207 « , ^ Z 

Collector of Maaulipatam v. 

Narrainapah. 8 M I A o29 at p 551; 2 W R 
(P. C.) 61; I Suth P C J 476; 1 Sar P C J 820. 

Collector of Triohinopoly v. Lekkamani, I 1 A 
282 at p 306; 21 W R 35S; 14 B L R 115; 7 
Mad Jur 190; 3 Sar PC J 318 
CollettT. Collett, (1838) I Curt 678; 163 E R 

237 *** 

Colonial Sugar RedningCo v. A 

C 369; 74 L J P C 77; 92 L T 738; 21 T L R 

513 *** 

Comiakey v. Bowring-Hanbury, C|03) \ C 84; 

92 LT 241; 53 W R 402; 21 T LR252;74L J 

Ch261 

Connell v. Himalaya Bank Limited, 18 A 
12; A W N (1895) 137; 8 Ind Deo (k. a.) 

712 

Conolan t. Leyland, (1884) 27 Ch D 832; 54 L J 
Ch 123: 61 L T 896 

Cook V. Fowler, (1871) 7 H L 27; 43 L J Ch 

855 ” 

Corea v. Appuhamy, ( ' 9 2) A C 230 ac p 236. 8 1 

LJP C 161; 105 L T 836 
Cowaaieo Nanabhoy v. Lallbhoy Vull^nbhoy, 3 I 
A 200 at p 2C0: 1 B <68 .P. C. ; 3 Siitb P 0 J 
326; 3 Sar P C J 645; U Mad jQr39.';28W 
R 78: I Ind Dec N. 8.) 309 ••• 

Crane 7. Crane, (l839j 62 N J Eq 21; 49 Atl 

734 

Croft 7. Lumley. (1*58) 6 H L C 672 at p eiS; 

27 L J Q B 321; 4 Jur In. a.) 90-3; 6 W E 0..3; 

10 B R 1459; 108 R R 252 
Oulley 7. Docd. Tajlecaon, (1840i 11 A&E 
lOOS at p 1014; 3 P A D 53S; 9 L J (n. a.) Q B 
288; 62 It R 566: 113 E R677 ; 

Cunliffo BrookaA Co. 7. Blackburn and Dia- 
trict Benefit Building Society, (1«84) 9 A 
C8.57;5lLJCh &76; 52 L T 225; 33 W U 
309 

Curaamlaa Natha 7. La<lka»ahii, 19 B67latp 
677; .0 1ml Deo (n. a.) 3'»l ••• 

Cuthb^rtsoQ v. Ir?iug, 4 H & N 74l^; 28 L 

J Ex JOO; 5 Jur (n. a. 7*0; 157 E R 1034; 33 
LT (o 8.) 328; 1 18 R R 720 

IJ 

D. N. Gboae A Bros v. Popat Haraiu, 3) lud 
Caa flSO; 42 C 819; 19 C W S 609 
Dadabhai Janiaetji 7. Maneksha Sorabji, 21 B 652; 

llIiidDec N. a.) 370 
Dal Koer v. Panbas Koer SOWN 658 
Dalip Eai 7. Deoki Rai, 21 A 204; AWN (1893) 
36; 9 Ind Dec IN a.) 840 
Damodar Daa v. Lakhan Daa, 7 Ind Caa 240; 
37 0 885; 14CWN 889; 7 A L J 791; 12 
Bom L R 632; 12 C L J 110; 8 M L T 145; 
20 M L J 624; (1910) M W N 303; 37 I A 147 
(P.O.) 


J)— oontd. 


1.^ 

Page. 


664 


987 


103 

953 
367 

68 

808 

124 I 
866 
355 
299 


340 

745 


341 

367 

315 

300 


568 

911 

820 


889 

7*4 

686 

169 


Damodar Jagannatli 7. Atmaram Babaji, 12 B 
443. 6 Ind Deo (n. a.l 780 
Daniels.. Davison, 

249; 33 ER 978; 17 Voa (Jim) 483; 10 R & 

Dan^ubeand Black Sea Hailway and •^a^tendpe 
Harbour Co 7. Xenoa. (1863) 13 C B (N. sO 
825- 31 L J C P 284; 8 Jur (n a ) 439; 10 W 
B 323. 132 R R 527; 143 E R 325 ••• 

Daudbhai Muaabhai v.Bmnabai, 28 8 235; 6 Bom 

Da7e^npoHv.Reg.(1877) 3 App Caa Ubatp 

« rtQ 47 L J P C 8t 37 L T 727 •** 

Davies In re Davies v. Davies, (1392) 3 Oh 63; 

ei L J Ch 595. 67 L T 648; 41 W R 3 ... 

Dawkins 7 Peurhyn (Lord*, (1878) 4 App Ca^ 

51 at p 59; 48 L J Oh 304; 39 L T 683; 27 W R 

DaVa Khuahal v. Assistant Collector, Surat, 31 
ind Caa 320; 38 B 37; 15 Bom L R 8*:> ... 

52 *** 

Dayauath Taluqdar 7. Emperor, 38 0 8;3CrL 

J 243 ’ * 

SLcilr v' Sou^/r Eastern RaUw^y Company. 

Deanr7.^A7^eling!(l8*5) I Robertaon Ecc Rop 
279atp 218; 168 E R 12.89 . 

Deb Narain Datta 7 C 

Mamcipality,20IndCa3 26*;41 C 168; 17 C 

W N 12.30; 19 0 L .1 20-. 

Deb Narain Dutt 7. Narendra Kriahiia, lb 0 

267 IF B-); 8 Iml Dee (n a ) W6 

DebiBakhah Siagh v. Cbandrabhan S ngh, 7 

Ind Caa 724; 37 I A 168; 14 C W N 10 0; U C 

L J 3n3;8 M L T 273; 7 A LJ 1*^^; 

L R 1015; 13 O C 316; 20 M L J917: 32 A 69.1; 

(1910) M W N 6*3 (P. C.» - 

Debi Bakhah Singh 7. Habib Shah. 19 Ind (.aa 
35 V 33': 17 C W N 82); 11 A L J 6 6; 18 
C L J 9 15 B .m L R 640, 14 M L T 3i; 1913 
UWN66G.25MLJUS;16 0C 191; 40 I A 
1^1 (P C ) 

Debi Din Bai 7. Muhammad Ali, 3 A 86'; A W 
' N (1881) 100; 2 Ind Dec (N. 8.) 673 

Debi Mangal Proaad Singh 7 

Singh. >4 Ind Cas 1000; 3* A 23*: 1 A L J 20.1; 
11 E L T -217! 16 C W N 4<;9: ^ ^ 

324- 14 Bom L R 2 20; 15 C L J 3*1; 2- M L J 

I 462:S9IA121(P.C.) - 

Debi Proaad 7. Bam Gbulani Saliu, 2o Ind Caa 

DecVco!M«!n87.8)SChApp 1022; 43 l'j 

De^dy'ylNWu's^^^^ “Ii^4 

J C P 220; 6 W R502; 31 L T (0. a.) 134; 114 
; RR773; 14 C.br 1130 

Deputy Legal Remembrancer 7. Mir Serwar Jan, 

' 6 C W N 845 , n 

Deputy Legal Remembrancer, Behar and Onaaa 
y.Matukdhari Singh, 32 Ind Caa 137; 17 Cv L 
J 9; 20 C W N 128 


239 


169 

187 


746 

998 

846 

506 

365 


285 

5*6 


519 


394 


929 


515 


860 


477 

790 


679 


689 


16 


INDIAN CASES. 


[1921 


D — contd. 


Pago. 


790 

478 

714 


874 


327 

466 


488 


990 


Deputy Legal RsmembraDoer on behalf of the 
Government of Bengal v. Karuna Baistabi, 22 
C 164; 11 Ind Dec (n. s.) 110 
Devi Dayal v. Baini Ram, 51 Ind Cas 412; 42 P 
111919 

Devi Ditta v. Saudagar Singh, 65 P R 1900; P L 
R 1900 p 322 

Devidas Jagjivan v. Pirjada Began), 6 B 377; 4 
Ind Deo (n a.) 625 ... 

Devidin Dnrgaprasad, In re, 22 B 844; 11 Ind 
Deo (n. b.) 1146 

Dhadphale v. Garav, 6 B 122; 3 Ind Dec (n. s.) 
r.39 

Dharam Chand Lai v. Bhawani Misrain, 26 C 189 
(P. C); 24 I A 183; 1 C W N 697; 7 Sar P C J 
249; 13 Ind Deo (n. b.) 128 
Dharam Daa v. Emperor, 7 Ind Cas 412; 33 A 48 
7 A L J 910; 11 Cr L J 480 
Dharam Kunwar v. Baluant Singh, 15 Ind Cas 
673; 34 A 39y; 16 C W N 675; 9 A L J 730; 14 
Bom L B 485; (1912) M W N 641; 12 II L T 
96; 16 C L J 60; 23 M L J 200; 39 £ A 142 
(P.O.) 

Dharnu Shctti v. Dojamma, 38 Ind Cas 292; 5 L 
\V 259; (1917) M W N 535 
Dhaurwa Estate v. Chnttan Singh, Sel Deo No. 

17 of 1910 

Dhondi v. Radbabai, 16 Ind Cas 343; 36 B 546; 14 
Bom L B 569 

Dhondo Bamchandra Kulkarni v. Bhikoji Oopal, 

27 Ind Cas 1006; 39 B 138; 17 Bom L R 
144 

Dhoorjeti Sabbayya v. Dhoorjeti Venkayya, 30 M 
201:2 MLT 184 

Dbuncooverbai v. Advocate-General, 1 Bom 
LR743 

Uhunookdharee Lull v. Gunpat Lall, 10 W R 
122; 11 B L R201 no(e 

Digambar Das v. Nisbibala Debi. 8 Ind Caa 91* 

16 C \VN 655 at p 659 

Dinabandbu Jana v. Durga Prasad Jana, 61 Ind 
Caa 80; 46 C 1041; 20 C LJ 399;23CWN 
7'6 777,896,911 

Diuobuudhoo Chowdhry v. EristomooGe Dosseo, 

2 C 152 (F. B.); 1 Ind Doc (n. s ) 393 
Dirgpal Singh V. Kalin, 30 Ind Cas 966:37 A 
6 0;13 A L J 945 

Dirgpal Singh v. Pnhliidi Lai, 54 Ind Cas 
528.42 A 176; 18 A L J 137; 2UPLR(A) 

99 

Diwun Rum Bijai Bahadur Singh v. Rai Jagat- 
pal Singh, 17 I A 173;.18 0 111 (P. C.); 5 Sar 
P C J 590; Rafique and Jackson's P C No. 120; 

9 Ind Deo (n. s.i 74 

Dixson V. Winch, (1000) 1 Oh 736; 69 L J Ch 
465; 82 L T 437: 48 W R 012; 16 T L R 
276 

Dodds V. Shophord, (1870) 1 Ex D 75 at p 78; 46 
L J Ex 457; 34 L T 358; 24 W R 822 
Doo d Davis v. Eleam, (1828) Moo & Mai 189 at 
p 191; 31 R R 729 

Doo d Ellis V. Owens, (1842) 1011 & W 514; at p 
521; 2 Dowl (n. a.) 426; 12 L J Ei 53. J52 E 
R 574; 7 Jur i-l; 62 H R 691 


248 


77 

713 


932 


809 


637 

170 


380 


236 


814 


680 


523 


549 


266 

674 


315 


Doe d. Fisher v. Prosser, (1774) 1 Cowner 217- 
98 B R 1052 


276 

800 


O — conoid. 

Doe d. Hellingsv. Bird, (1809) 11 East 49; 103 
E R 922 ... 300 

Doe (I. Muston v. Oladwin, (1845) 6 B 953 at 
p 961: 14 L J (J B 189; 9 Jur 508; 115 E R 
3c9:66RR6ll ... 316 

' Doe d. White V. Cuff, (1808) 1 Camp 173 ... 300 

j Doloman & Sous v. Ossett Corporation, (1912) 3 
K B 257; 81 L J K B 1092; 107 L T 681; 76 J P 
457;10LGR916 ... 895 

Doman Mahto v. Emperor, 54 Ind Cas 977; 21 
CrLJJ93 ... 797 

Doolee Chand v. Omda Khannm, 6 C 377; 7 C 
L R 375; 3 Ind Deo (n s.) 216 ... 228 

Doorga Porsad Singh v. Doorga Konwari, 5 I A 

149,4 0 190; 3C L R 31; 3 Suth P C J 540; 

3 Sar P C J 827 2 Ind Jur 650. 2 Shorao L R 
21; 2 Ind Deo (N e.> J2l (P. C.) ... 6£8 

Dorasami v. Yenkataseshaj-yar, 25 M 108; 11 M 
L J 373 ... 809 

Doulat Koer v. Rameswari Koeri, 26 C 626; 3 0 
W N 461; 18 Ind Dec (N. 8.) 1002 ... 431 

Drachenfols, In tl\e nuiUer of the Steamship, 

27 0 860 at p 860; 14 Ind Deo (n. s.) 

582 ... 341 

Dtichese of Kingston’s case, (1776) 2 fim L 0 
nth Ed 731; 34 H L Jo 655; 20 HowStTr 
537; 1 Leach C C 146 ... 126 

Dukhi Sahu v. Mahomed Bikini, 10 0 28 1 (F. B.); 

13 0 L R 445; 5 lud Dec (N. s.) 190 ... 516 

Durga Dutt Josbi v. Ganesh Dutt Josbi, 6 Ind 
Cas400; 32 A 305;7 A L J 216 ... 380 

Durga Prasad Miaser v. Brindaban Sookul, 7 B L 
R 169; 15 W R 274 829 

Durga Prasad Singh v. Rajondra Narayan Bngohi, 

21 Ind Cas 750; 41 C 493; 18 C W N 68; 

(1914) M W N 1; 40 I A 223; 16 M L T 68; 

19CLJ95;26ML J 25; 10 Bom L tt 42 
(P.O.) ... 87 

Durga Prasad Singh v. Rajondra Narain 
Bagchi, 4 Ind Cas 713; 37 C 293; 10 C L J 
570 ... 87 

Durga Prashad Singh v. Brojo Nath Bose, 15 
Ind Cas 219; 39 I A 1H3; 160 W N 4S2; (1912) 

M W N 425; 11 MLT 337; 9 A L J 462; 15 C 
L J 431; 14 Bom L R 415; 23 M L J 26; 39 C 
690:P. 0.) ,, 281 

Durga Prashad Singh v. Trebini Singh, 4S Inii 
Cas 527; 46 C 362; 24 M L T 407; 2H C L J 
508; 9 L W GO; 21 Bom L 11 569; 45 I A 25l 
( P. C.) 

Durvasula Gangadhanidu v. Diirvnsnla Nariisa^ 
mnh, 7 M II C R 47 at p 50 382 

D.' arka Nath Misser v. Barinda Nath Missor, 22 
C 425, 11 Ind Dec 'N. s.) 2«4 433 

I) »mka Nath Nandi V. Mrituejoy Patra, 3 Ind 
Cas 1,5 QjQ 


• s I 


K 


Edu Iji Muncdmrji Wacha v. Vullebhoy Khanbhoy, 

' IM67:7Ind Jur 372; 4 Ind Dec(N.8 .) 

Ek^ba Gorindshot v. Dayaram Narayan, 55 Inii 
Cas 363; 22 Bom L R «2 608 

Ln.,.,.ro*' V Aba.s, 12 Ind Caa 833; 89 C 150; 14 

C 1. , 429; 10 0 W N 83; 12 Cr L J 669 ... 336 

V. Ansmya, AWN (1603, I ... 079 


Vol. LXj 


table of cases cited. 


17 


Page. 


K— conoid. 


Emperor BhoU Sio(th,2S> A 282, AWN (1907) 
51- 4 A L 1 207| 6 Or L J 130 

• - .. nhon.- K2 Tnd Caa 881; 20 0rL J 

• • « 

v.GaneahiLal.27A 268;l AL J 595 


721 


A WN (UOl) 229; I Or L J 896 _ 

T. Gansa Krisliua Walun], 26 Ind Caa 


1000; 16 Bom L a W39: 6 Or L J 88 

HarichandraTalcherkar, lO Bom h 


rSohr?, 29^ 431, 4 A L J 310, A WN 


(1907) 140; 5 Or L J 360 ^ ,q, . 

V. Kiru, 11 Ind Caa 132; 10 P a 1911 


Or; 21 P* W a 1911 Or; 12 Or L J 364; 205 P 
T R IQll 

7. Muhammad Din, 22 Ind Caa 742; 


28 P R 1913 Cri 96 PLR 1914j 16 Cr L J 

166 *** 

.. V. Paimal Nai, 17 Ind Caa 671; 10 A L 


J 361; 13 C L J 827 o 

V. Suian Singh, 35 Ind Caa 496; 19 P a 


678 
790 
336 
798 

679 
790 

56 

688 

421 


F — conoid. 


Page. 


19l60r; 41 P W a 1916 Cr; 144 P L R 1916; 

17 Cr L J 310 „ . 

Empress v. Amar Nath, 5 A 318; AWN 
(1883) 54, Bind Dec(N. a.) 313 „ _ . ” 

— — 7. Anuntram Singh, 6 C 964; 6 C L R 
297; 3 Shome L R Cr 29; 2 Iad,Deo(N. B.) 1216 699 
V. Naha Kumar Patnaik, 1 C W N 


669 

336 


146 




Engineering Co,, In re, (1880) 16 Ch 

D 126; 43 L T 742; 29 W a 342 

of India v. Yakub Khan, 6 A 253; A 


W N (18831 36; 3 Ind Deo (n. a.) 260 
Eahan Chunder Chuckerbatty v. Soorjo 
Gosaifij Marsh 139; 1 Ind Jur (o,8.) 3; W K F 
B 1 

Eahoor Dosa 7. VenkataBubba Rau, 18 M 308 
(F. B.); 6 Ind Deo (k. 8.) 532 ••• 

Buauffzeman Sarkar 7. Sanohia Lai, 34 Ind 
Caa 606; 43 C 207; 20 C W N 272; 23 C L J 

390 *** 

E7anB V. Levy, (I910i 1 Ch 462; 79 L J Ch 383; 

102 L T 128 


383 

246 

599 

436 

945 

936 

107 


Fazal Din 7. Narain Singh, 128 P E 1906; 119 
PLR 1906; 153 P WR1906 

Fazl-ur-Rahman v. Shah Muhammad Khan, 
30 A 385 ; 5 A L J 580 ; A W N (1908) 161 ... 

Finlay v. Darling, (1897) 1 Ch 719afc p 723; 66 
L J Ch 34S; 76 L T4€l! 45 W a 445 

Firm Damri Shah-Thakur Ram 7. Firm Balm 
MaLDogar Mai, 2 L L J 656 ••• 

Firozi Begam 7. Abdul Latif Khan, 30 A 143; 

6 A L J 109; AWN (1908) 63; 3M LJ 
221 

Flight T. Thomas. (1841) 8 Cl & F 231 at p240i 
West 671; 5 Jar 8llj 52 B R 468; 8 E R 91 ... 

Fiorina Marties v. Pinto, 42 Ind Cas 677; 33 M 
L J 476 

Poster 7 . Weston, 11830) 6 Bing 709. 8 L 
J (0, 8.) 0 P 295; 4 M & P 689; 180 E R 
1454 

Fouzdar Rai v. Emperor, 44 lad Cas 33; 3 P J 
419; 4 P L W 111; l9Cr L J 241; (1918) Pat 
254 

Foxall V. International Land Credit Co., (1867) 
18 L T 637 

FramjiHormasji v. Commissioner and Deputy 
Commission* r of Customs, Salt and Opium, 
7BHCRACJ89 

Freeman & Sons v. Chester Bural District 
Council, (1911) 1 K B 783 at p 791; 80 L J K 
B 696; 104L T 368; 75 J P 132 
Frost 7. Knight, (1872) 7 Ex 111; 41 L J Ex 78; 
26 L T 77i 20 W E 471 

Fuokorudden Mahomed Ahsan r. Mohima Chu- 
nder Chowdhury, 4 C 529; 2 Ind Deo (N. a.) 
336 

& 


F. T.P., (1896) 76L T 192 

Fairmanv. Oakford, (1860) 5 H & N 635 at 
p 636; 29 L J Ex 459; 157 E R 1334; 1 20 R R 

747 ... 

Faiiyab Khan 7. Nizam-ud-din, Sel Deo No. 6 
of 1913 

Fakir Chaud 7. Daya Ram, 25 A 67; A W N 
(1802) 199 

Parlow 7. 8te7en8oa (1900) 1 Ch 128; 69 L 
J Ch 106; 81 L T 589; 48 W R 213; 16 T L R 
57 

Farquharson v. Morgan, (1894) 1 Q B 552: 63 L 
J Q B 474; 9 R102; 70 L T 152; 42 W E 306; 58 
J P 495 

Fateh Chand 7. Narsingh Das, 16 Ind Caa 988; 
22 C L J 383 

Fatimabibi 7 . Fatimabibi, 16 B 462; 8 Ind Dec 
(N. 8.) 7t0 

Fatimunnissa 7. Dooki Pershad, 24 C 350; I C 
W N 21; 12 Ind Deo (n. s.) 901 


372 

268 

408 

481 

82 

172 

239 

356 

60 

767 

296 

953 

339 

24 


363 


512 


368 

757 

260 

222 

107 

63 

866 

978 


G. V. G., (1871) 2 P & D 287; 40 L J Mat 83; 25 
L T 610; 20 W R 103 
Gadi Neela7eni 7. Marappareddigari Narayana 
Reddi, 63 Ind Cas 847; 43 M 94; 37 M L J 599; 

26 M L T 377; 10 L W 603; (1920) M W N 19 
(F. B.) 218,369,951 

Gagau Sheikh 7. Abajan Khatun, 10 Ind Cas 116; 
14CLJ180 

Gaiapathi Nilamani 7. Gajapathi Radhamani, 

4 I A 212; 1 M 290 (P. C.)j I Ind Jur 589; I 
CL R 97; 3 Sar P C J 753; 3 Suth P C J 365; 

1 lud Dec (N- 8.) 193 

Galstaun 7, Woomeeh Chandra Banerjee, 35 Ind 
Cas 850; 41 C 789; 25 C L J 303 
Ganapati Ambadas 7. Raghunath Anant, 4 
Ind Cae 244; 1 1 Bom L R 1087; 33 B 
712 

Gandall v. Pontigny, (1816; I Stark 198; 4 Camp 
375 

Gandy 7 . Gandy, (1885) 30 Ch D 67; 64 L J Ch 
1154:53 L T 306:33 W R 803 
Gauea Narayan Singh 7 . Malida Koer, 10 Ind 
Cas 450; 13 C L J 399 at p 403 
Ganesh Mondol?. TbandaNamasundrani, o8 lud 
Cas 489; 24 C L J 639 

Ganesh Yiuayak v. Sitabai Narayan, 38 Ind Cas 
54; 18 Bom L R 950; 41 B 159 


585 

866 

301 

767 

245 

629 

6C8 

S.i3 


« • * 


949 



18 


mOlAN CASES. 


G^— OODtd. 


Page. 


Ganesha Row v. Tulja Ram Row, 19 Ind Cas 
616; 17 OWN 765; 11 A L J 689; 36 M 
296; 18 0 LJ 1; 15 Bom L R6?6: I4MLT 
Is (1913) M W N 575; 25 M L J 150; 40 I A 132 
(PC.) ... 983 

Ganga Pershad Singh v. Ishri Perebad Singh, 

45 Ind Caa 1; 45 I A 94; 4 P L (V 349; 16 
A L J 409; 34 M L J 545: 27 C L J 548; 22 
OWN 697; 20 Bom L R 687: 23 M L T 388; 
(1918) M W N {*82; 8 L W 176; 45 C 748 
(P. C.) ... 665 

Ganga Sahai 7. Lekhraj Singh, 9 A 253 at p 297; 

6 Ind Deo (K. a.) 604 ... 142 

Gangadav Bogla v. Ilira Lai Bogla, 34 Ind Caa 
10; 43 C 944; 20 C w N 489; 23 C L J 372 ... 264 

Gangadhara Rama Eoo v. Rajah of Piltapnr, 47 
Ind Caa 354; 45 1 A 148 at p 53; 35 M L 
J 392; 24 M L T 276; 16 A L J 833; 41 M 
778; 28 C L J 428: 5 P L W 207; 20 Bom L 
lil056:23 CWN 173; (1918) M W N 922 
(P.C.) ... 534 

Qangadharam Aiyar v. Sankarappa Naidu, 9 Ind 
Caa 286; 9 M L T91; 12 Cr L J 47 ... 862 

Gangapa Kardopa v. Emperor, 21 Ind Caa 
U73; 38 B 166; 16 Bom L R 976; 14 Cr L J 
625 ... 789 

Ganput Rai t. Mnnni Lai, 13 Ind Caa 34; 34 A 
135; 9 A L J 54 ... 611 

Garnradhwaja Prasad 7. Superundhwaja Praaad, 

23 A 37 at p 42; 10 M L J 267 (P. C ); 5 C \V 
N 33; 27 I A 238; 2 Bom L R 831; 7 Sar P C 
J 724 160,980 

Gathercolp 7 . Smith, (1881) 44 L T439at p 440; 

60 L .TCh 671; 17 Ch I; 26 W R 434 ... 409 

Gauriehankar llalmiikund v. Chinnnmiya, 48 
lud Cos 312; 14 N L R 181; 35 M L J 
733; 16 A L J 993; 25 M L T 64; 23 OWN 
350; 29 C L J 201; 46C 183; 1 D P L R (P. C.) 

14; 22 Bom L R 641; 9 L W 3i7; 45 I A 219 
(P 0.) ... 311 

Gaya Din 7 Triloki Nath Singh, 22 Ind Cae 261; 

16 O C 233 ... 648 

Goen V. Herring, (1905) 1 KB 152; 7* L 
J K U 62; 92 L T 37; 53 W R 326; 2 1 T L R 93 970 
George Lnnquridge v. George Atkina, 17 Ind 
Caa 792; 35 A 29; 10 A L J 431; 13 Cr L .1 
856 997 

Oerohty V. Ihiitu-a, 1903) 19 T L R 654 ... 70 

Ghazaiifnr Ali Khun v Knniz Fatima, 6 lud 
Cae 074: 1 ^ O C 170; )4 C W N 090; 7 A L J 
679, U C L J 649; 12 Bom L R 447; 8 M L T 
69; (1910) M W N 312; 20 M L J.579; 32 A345: 

87 I A 105 .P. C.) .149 

Chela Icharam v. Sankalchandjutha, 18 B 597;9 
lud Deo (n b ) 907 ... 402 

Oiuliun A)-hj« Khau V. Bibi Ummulul Fatima, 

81 Ind Cua 748; 18 0 C 188; 2 O L J 636 .. 718 

Ohul.un K)iun v. Mohainiuad Ilusauii, 29 C 
107 (P. C. ; C C W N 220; 2.1 I A 51; 12 M L 
J 77; 4 Boil. L U 161; 8 Stir P C J 154; 25 P R 
1902 ... 858 

Ghuinandi Lul v Kuiihu}:: Lai, 52 lud Cas 

320 ... 491 

Girdharoo Lull v. Kantoo Lull, 1 1 A 321' 

14 B L 11 187 (P. C. ; 2^ W R 50; 3 Sur P C J 
8iU 139, 178,489,019 


G^ — contd. 


[1921 

Page, 


231 

201 


611 

849 


446 

989 


342 

172 

124 


Girdhari Singh 7. Megh Lai Pandey, 42 Ind Caa 
651; 44 I A 246; 22 M L T 368; 15 A L J 851; 

33 M L J 6S7; 3 P L W 169; 26 C L J 584; 

(19 7) M W N 232, 22 C W N 201; 7 L W 90 
20 Bom L R 64; 45 C 37 (P. C.) 

Giribala Dasi 7. Nitya Lai Sinha, 41 Ind Caa 
905 

Girijaniind Datta Jha 7. Sailajanund Datta Jha* 

23 C 6’6| 12 Ind Deo (n. a. I 429 444 466 

Girieh Chandra Guho 7. Kbagendra Nath, 9 
Ind Cas 100.'; 13 C L J 618; ]6 C W N 
6i 

Girwardhari v. Jai N'arain. 7 Ind Cas 89: 32 A 
645; 7 A L J 8S6 

Giyana Sambandha Pandara Sannadhi 7. Kond. 
aaami Tambiran, '.O M 375; 3 Ind Dec u. s.) 

1015 

Gladwin 7. Chilcote, 9 (18411 Dowl PC65<i'-'5 
Jar 740; 61 R R826 

Glamorgon County Council 7 G. W. Ry Co 
(1895) 1 Q B 2I:64L J Q B 138.- 71 L T 736- 
9 Ry & Caa Traff Caa I; 69 J P 182 
Glasscock 7. Balls. (1890. 24QBD13; 69 LJ 
Q B 51, 62 L T 163; 38 W R 155 
Glo7er 7. Coleman, 1874)10 0 ? 108; 44 L J 
C P 66; 31 L T 684; 23 W R 163 
Gnanamutbo Upadeai 7. Vana Koilpillai Nadan. 

17 M 379; 6 Ind Dec ■ n. a.) 263 
Gnanaeambauda Pandara Saunathi 7. Vein Pan- 
daram, 23 M 271 ' P. C.'; 2 Bom L R 697. 4 C 
W N H29; 27 I A 69; 10 M L J 29; 7 Sar P 0 J 
671: 8 Ind Deo ( N. a ) 691 169,689 

Gobind Chandra Das 7. Radha Kriato Das. 3 Ind 
Cas 503- 81 A 477. 6 A L J G91 
Gobind Das v. Sarju Das, bO A 208; 5 A L 271* 

A W N .1908, )29 

Gobind Lai 7. Homendra Narain, 17 C 686: 5 Sar 
P C J 4H7; 8 Ind Dec n. b.) t 98 
Gobind Prasad v. Tck Na.oii., 7 Ind Cas S’O- 38 
C60; 1.3CL7 2I; MOWN .053 
Gobind Kai 7. Buijivari Lul, 5S Ind Cas 694- 18 
A L J 3rt8; 2 U P L K A.; 9); 42 A 412 
Gobinda Mai 7. Santa, 26 Ind Cas 44 • 83 P R 
1914; 232 P L U 1915; 192 P W R 19ii 
Gogi Dasv. Ganga Rum, t2 Ind Cas 791 2ru 
W N 95-; {»yi7) M W N 739 P C ) 

Gokul Singh 7. f-aheb Singh, 38 Ind Caa 162; ih 
A L J 1^1 

Gokulduss Gopaldaes 7 Rambux Sbeoohami; 

P 0 J 643; .0 0 

J Olio 

“"iG 0 W nTss'’ 

“iT Kcoareoi 

GolapSnndaiiDobir Indra Kumar Hazra lin'd 

M L 'r36<? W N 49H;6 

Gollanapalli Subbayya V. Sankara Vmikatarat. 

MLT 406 “ WN85Ij23 

GoohiShoikh 7. Mntheweon,ll OWN 661 


729 

615 

45g 

811 

833 

773 

180 

08 


667 

649 


C64 


848 


782 


316 

312 



Vol. LX] 


table of gases OITfil). 


Page. 


p^ontd. 


Gr — concld. 


19 


Page. 


Gopal Chaader Manna v. Gosain Dae Kalay, 25 0 
694 ^P. B.)j 2 C W N 556; 13 Ind Dec (n. s-) 

392 * 

Gopal Ram Mahnri t. Dhabeswar Pershad Nar- 

ain Singh, H5 C 807} 7 0 L J 4^ ••• 

Gopeswar Saha v. Jadab 

Caa 537; 20 0 W N 689; 22 0 L J 352; 43 0 

032 *** 

Gorakala Kanakaiya v. ® / w 

Gas. 736; 36 M 4^9; 21 M L J 31; (1910) M W 

N 841; 9 M L T 64 x oV 

Gordhan Daav. Chuni Lai, 30 A 111} 5 A L J 23; 

AWN (1908) 34 ^ . p .r 

Goswami Shri Purnahotamji Maharaj v. KobO, 

8 B 398; 9 Ind Jar 37; 4 Ind Dec (n. s.) 

640 *** 

Gouae Moideen Sahib v. Mufchialn Chottiar, 21 
Ind Gas 762} 14 U L T 623; (1914) M WN 

66; 26ML J 36 „ x o on 

GoTerdbandas v- Vanatbai, 1 S L R 211 
Governors of Bridewell Hospital v. Fawkner, 

(1892) 8 T L R6W „ „ x j 

Qovind Atmaram v. Kantai, 12 B 270; 6 Ind 

Dec (n. 8.) 665 *•* 

Goviod Rao v. Sita Earn Kesho, 21 A 63 t r. UJ; 

2 C W N 681; 25 I A 195; 7 Sar P C J 370; 9 
Ind Deo fN. 8.) 744 

Qo^inda Paoikkor v. Nani, 21 lud Gas 211; 36 Al 
804 

Govinda Taragan v. Yeeran, 12 Ind Gas 432; 36 
M 82,21 ML J 941; lO M L T 322; (1911) 2 

M W N 823 ••• 

Govindasami Naidu v. Alagirisami Naida, 29 U 

Goviodrav V. Ravji, 12 B 33; 6 Ind Deo (n. 8.) 
607 

Great North. WestCentral Railway v. Charlebots, 
(1899) A G 114} 68 L J PC 25; 79 L T 
85 

Great Western Railway Company v. Pieher, 
(1905) 1 Oh 316; 74LJ Oh 241; 92 L T 104; 

68 W R 279 

Greahara Life Assurance Society, In re Penney 
Ex parte, (1873) 42 L J Ch 183; 8 Ch 446; 
28 L T 150; 21 W R 186 

Gresham Life Assarance, Society v. Crowther, 
(1914) 2 Oh 219; 83 L J Ch 867; Aftirmed in 
(191E) 1 Ch 214;84 LJCh 312; ill L T 887; 

69 S J 103 ••• 

Gridari Lall Boy v. Government of Bengal, 12 

M I A 448; 10 W R P 0 31; 1 B L R P C 44; 
2 Sath P 0 J 159:2 Sar P C J 382; 20 E R 
408- 3 Mad Jur 386; 1 Ind Dec i N. s.) 28 
Griffin v. Griffin. (1804) I Sch & Lef 352; 9 R R 

61 _ ‘ ‘ 
Qaja Majhi v. Emperor, 33 Ind Caa lG05j 2 P L 

J 80; 18 Cr L J 446 

Qujja Lai v. Fatteh Lall, 6 C 171 (F. B.); 6 0 
L R 439; 2 Shoine L R 132; 3 Ind Dec (N. a.) 
112 

Gul Muhammad v. Sabz Ali Khan, 49 Ind Gas 
276; 104 P R 1918; 140 P L Rl9i8 
Gulappav. Tayawa, 31 B 453; 9 Bom L E 
834 

Gulzari Lul v. Pnran K'lnwar, Sel Dec No 16 

of 19U 


916 

312 

693 

193 

443 

127 

703 

930 

107 

763 

879 

77 

263 

835 

267 

867 

165 

947 


716 

28 

9:3 


Gunga Naraiu Gupta V. Tiluokram Chowdbry, 

15 I A 119; 15 0 533 (P. C.}; 12 Ind Jur 254; 

5 Sar P C J 168; 7 Ind DeON. s.) 939 ^ ... 

Gunnaiyan V. Kamakchi Ayyar, 26 M3S9atp 

349 

Gur Dayal Singh v. Karam Singh, 36 Ind Cas 
. 289; U A l.J 304; 38 A 254 ^ ^ ^ ••• 

Gur Narayan Sheo Lai Siugh, 49 Ind Cas ; 

36 M L J 68; 17 A L J 6t‘;9 L W 325: 1 U P L 
R (P. C.' 1; 46 C 566:210 W NSii; 12 Bur L 

T 122; 46 I A 1 (P- C.) 

GurSabai v. Girdbar Lai, f 2 1 nd Cas 76; 5:2 
0 C M- 1 D P K (J. C.) 54« 6 0 L J 
411 ■ 140,177,619 

Gurdeo Singh V Chandrika Singh, 1 Ind Cas 913; 

36 C 193; 5 0 L J 61 1 '*02, 507, 508 


637 


H 


363 


963 

113 

761 

812 

122 

98.1 

365 

ro 

910 


820 


253 

444 

790 

272 

677 

932 

260 


H. V. P. (1873) 3 P & D 126 •• 

Eadiee Ismail Hadjee Hubbecb v. Hadjee 
Mahomed Hadjee Jooeub, 13 B LR 91; 21 W 

R 303 

Hadtt V. Lala, 21 Ind Cas 951; 41 P R 1916; 16 P 
L R 1914; 16 P W E 1914 
Bait Singh v. Behari Lai, 59 Ind Cas 92; 18 A L 

J 947 

Haji Uasan Ibrahim V. Mancharam, 3 B 137; 2 
]nd Dec (n. 8.) 91 

Hajra Bibi v. Shiam Narain, 20 Ind Cas 184; 1 1 A 
LJ362 

Hall V. Anderson, 1 18 '0) 8 Dowl P C 326 
Hall V. Wright, (lS‘8) El B1 & El T4P; 113 R R 
881: 27 L J Q B 3^6; 5 Jur v8* s.) ( 2; 120 E E 
688 

HamidunpesSH Bibi v. Zobiiuddin Sheik, 17 0 
670 b ind Dec N. s.) 986 
Hamilton & Co. v. Mackie A Sons, (1886; 5 T L 

R6:7 

Henniant Kasbinuth Jo&bi v. Gunesh Ann^ji 
Puiari. 51 Ind Gas bi2, 43 B 612 at p 6i8; 21 
Bom LR 435 , 1 ‘10,2(8 

Hanuiuan Kamat V. Uanuinaii Maiicur, 18 1 A 

158; 19 C 123 (P. C.); 6 Sar P G J 91; 9 lud 
Dec (N- 8.) 927 

Hanutnan Prasad v. Muhammad Ishaq, 28 A 
137: A W N I >905) 2-9: 2 A L J 615 
HarChandv. Kisho-i Singh, 7 lud Cas 639 ... 

Har Prasad v. Kaghuiiaudau Prasad: 1 lud Gas 
825:31 Al66:fiALJ67aL(i832 

HarSahai v. Uon’ble Raja Ali Muhammad Khau, 

20 Ind Cas 5:66. 16 0 C »78 
Kara Kumari Dasi v. Mohim Chandra Sarknr, 

12 C W N 412: 7 G L J 640 
Harakb Siugh v. Saheb Singh, 6 C L J 
176 

Harden Singh v. Uaiiuman Dat Narain, 26 A 244 
Vp. U. ; A W N (190* lU: 1 Cr L J 7 
Hanlit Singh V. Guimakh Singh, 47 Ind Cas 
626- 28 C L J 437; 58 P WR 19i8: 64 P R 
19 5; 24 M 1. T 389; 20 Bom L R 1064; (l'J;9) 

M W N I;9 L W 2', 1 U P L R ^P. C.) 8 
(P. 0.) 

Hardwar v. Ram Milan, 42 Ind Cas 812; 20 0 G 
271; 40 L J 566 


8!2 

.507 
93 4 

668 

561 

82.5 

865 

33 


298 

13(1 


20 


INDIAN CASES. 


li— oontd. 


llarendra Kumar Roy Chowdhury v. Dobendra 
Kumar Das, 54 Ind Gas 65S 
Harendra Lai Roy Chowdhury r. Srimati IJari 
Daei Debi, 2y Ind Gas 637: 41 I A 110 (P. Oj- 
41 C yji: 27 M L J fg; 12 A L J 774- 
16 U L T 6: (19 4) M W N 462; I L W 

R WO*'* 10 0 L J 481; lb Bom L 

Ilargu Lai Singh y. Gobind Rai, 19 A 541 
(F. B.); AWN (1897J 154; 9 Ind Deo 'n. s.) 
S50 

IlariCharan Ghosh V Manmatha Nath Sen 19 
Ind Caa 683; 41 C Is 18 C W N 343 

Hari Charan Saha y. Baran Khan, 25 Ind Gas 
903; 41 0 746 

Dari Oharan Sirkar r. District Judge of Dacca 
6 Ind Gas 327; 11 C L J 513 at p 820; 11 Cr 
L J 320 

Ilari Kunwar v. Lakhrni Ram Jani, 35 Ind Gas 
833; 38 A 880; 14 A L J 481 
Hari Narain Banerji y. Shama Sundari Daai 6 
Ind Caa 159; 37 G 589; 1 1 C L J 661 
Jluri Narayan Singh r. Sriram ChakrasartV, 
6 Ind Gaa 785; 37 I A 136; 14 C W N 746- 11 
C L J 663; 7 A L J 633; 20 M L J 669; 12 Bom 

C ?23 (P 0? 

** Karmakar, 

Hari Ram y. Sheodayal Mai, 16 I A 12 at n 14' 

ll A 136 (P. 0.); 6 Sar P C J 281; 6 Ind ^Deo 
IN. s.) 6 5 

**0^906^*"^^' 3 A L J 2i.O; A W N 

n^uamon v. Santa Singh, 13 Ind Gas 711; 98 P 
W R 1912; 122 P L R 1912 
Harrison v. Harrison, (1842; 4 Moo P C 96- 6 
Jur 899; 13 E R 238 

Harya v. Mul Chaiid, 64 P R 1907; 89 P L R 
1908 ’ 

Heath v. Pugh. (18«|) 6Q B D 846 at p 
360; 60 L J y B 473; 44 L T 627; 29 VV R 
004 

iiedlat Kbaeiu v. Karan Kha^iani, 13 Ind Cae 
377; 13 C L J 241 

Hegurty r. Shine, (1878) 2 L U Ir 273;4 L R Ir 
288; 14 Cox G G 145 

Ilwm Chandra Chotvdhury y. Humanta Kumari 
Debi, 23 Ind Gas 442; 19 OWN 350 
Hem Chuudru Sui-kar v. Lalit Mohan, 14 Ind 
Caa 516, 16 C W N 715; 16 C L J 537 
IleiulerBuu v.HlenderdOn, (1843) 3 Haro 100 at p 
115; 07 K R 3l3;ti4 R R 213 ... 

Herbert v. Sayer, (1844) 6 Q B 905; 2D&L49' 
13 L J (J B 20.h 8 Jur 812; D A Mor 723- 114 
t a 1612 

Hot Ram v. Shadi Ram, 45 Ind Gas 798- 40 A 
407; 6 P L W 88; 16 A L J 607; 5 M L j 1- 24 
M L T 92: 28 C L J 18 •; 19 8 M W N 618-' 20 

Bom L R 798; 22 0 W N lO 3; 9 L W 5561 12 
Bur L T 78; 45 I A 130 P. C. 

Hotley, hi re Ilotley v. Hetley, (1902) 2 Ch 866- 
7i L J Ch 76); 87 L T 265; 61 W U 202 ' 

Higgins r. Sargeant, (1823) 2 B A 0 84s- 3 DA 
U613;2LJ(o.s.)KB33; 26 R R 379; lot 


[1921 


733 


f 

I 


H •— contd. 


Page. 


833 


123 

721 

259 


I'. . •'il' r . 


' 1 


J Acctsfion r 


321 

626 

610 


230 

827 


834 

612 

610 

368 

689 


664 

458 

367 

762 

899 

814 


978 


216 

223 


856 


861 


773 


199 


338 


777 


780 


501 


898 


820 


330 


779 


High Court Proceedings, 9th January 1880. 1 
Weir 681 

Hill y. South Stafifordshire Ry.. (1874' 18 Ea 151 
43CJCh556 

Hingu Miab y. Heramba Chandra. 8 IndCas SI- 
13 C L J 139 

Hitohin y. Compbell, (1772) 2 W BI 827; 96 E 
R 487 

Hochster y. Dela Tour, (1853) 2 El A Bl 678: 22 
L J Q B 455; 17 Jur 972; I W R 469; 22 L T 
(o. s.) 172; 95 R R 747; 118 E R 922 
Hodgson y Railway Passengers’ Assurance Com. 

• pany, (1882; 9 B D 18^ 

Holford V. Bailey, 1 18 .9) 13 Q B D 426 at p 434; 

18 L J Q B 109, 13 Jur 278; 116 E R 1326; 78 
R R432 < 

Holmes y. Goring, (18241 2 Bing 76; 27 R 
R 549, 9 Moore 166; 2 L J C P 134 130 E R 

233 

Holmes y. Penney, (IF53) 3 K A J 90 at p 93, 26 
LJCh 179; 3 Jur (n. s.) 80; 6 WK 1>2, 

112 R R43;63E R lOJo 
Holroyd v. Marshall, (1862) 10 H L C 191 at p 
2 8.33 L J Ch 193; 9 Jur N. 8.121.3; 7L 
TI72sllW R 171; 11 ER 939; 138 R R 
108 

Hood Barrs v. Ileiiot, (1896) A 0 I74at p 186; 

65 L J Q B 252; 74 L T 863, 44 W R 481; 60 
J P 612 

Uori Das Mai y. Mohamed Jaki, IIC 434 (P.B j; 

6 Ind Dec (k. s./ 1019 

Howard v. Lovegrove, ( 870) 6 Ex 43; 40 L J Ex 
13; 23 L T396, 19 W H 188 
Hridyanath Boy y. Ram Chandra Baraua. 68 lud 

Cos 806; 24C W N 723; 3l C L J 482 

HuddersHeld Banking Co. y. Lister, (|895) 2 

4^ W^R 667^ ^ ^ 

Hukum Chand Boid y, Kamalanand Sinirh 33 
C 927 at p 932; 3 C L J 67 330 369 

Hukum Chaud Boid y. Pirthioliand Lai Chow- ’ 
dhury, 60 Ind Cos 444; 46 C 670; 17 A L J 

55o ^ 23C W N 721; 21 Bora L R 

032; (.919) MWN 258;30CLJ7D 20 M 
LT 131; lOL W 4!6;46I A 62 (P. C.) 237.699 

Uunoomanperaa.id Panday Babooeo Munrui 

L J Ch 346; 8 Jur (.v s., 317; 6 L T 471- 10 W 
K 176; 46 E R 1148; 1.35 R R 72 ’ 

IlurProslmd Roy v. Enayet Hossein, 2 C L R 

^■^8 ) 725 ' 0WN49;13 Ind Deo 

'‘r.s:,“?6“wK26r' 

Ourrieh Chundor Chowdhry y. Kalisundari Dobi’ 

ill 7 r w P ° C.); 12 0 L R 

?i o" 7 n“"’‘ P 0 J 406; 4 Ind Doe 

I N. 8 j atx) 0^0 

“v R Shoorodhoneo Dobia. 9 * 

329 


63 


1C5 


204 


866 


814 


915 


828 


729 


« « 


Vol. LX] 


TABLE OF CASES CITED 


Page. 


21 


Page. 


H— conoid. 


Hurropersftud Roy v. ShamaperBaud Boy, 3 C 
654 (P. C.);l OLR499,-5 lA31j3 SarPC 
J 782; 3 Suth P C J 495; I21nd Jar 284; 1 Ind 

Deo (n. b.) 1000 _ — 

Harsahai Singt Syud Lootf AU Khin, 2 I A 
28; 23 W R8; 14 B L R 268 
Husain AU Mirza v. Muhammad Azim Khan, 31 
Ind Cas 728; 18 0 0 168 

Hussain Beebee t. Hussain Sherif, 4 M C HR 

23 '* ' 

Huttmaa t. Boulnois, (1827) 2 Car & P 

610 

Hyder Mehdi v. Badahah Khanam, 49 Ind Cas 
630i60LJ 70, 21 00336 209,623 


364 

896 

720 

170 

767 


Ibrahim Ali Khan v. Mubarak Begam, 66 Ind 
Cas 923; I L 229; 82 P L E 1920; 20 P W R 
1920 

Ibrahimbhai v. Kabulabhai, 13 B 72; 7 Ind Dec 
IN 8.) 49 

Imam Ali Patwari v. Arfatunnessa, 21 Ind Cas 
87; 18 C VV N 693 

Imam Bee v. MoUa Khasim Sahib, 37 Ind Cas 
889;6LW226 

Imamuddin v. Sadarat Rai, 5 Ind Cas 897; 7 A 
liJ 228; 32 A 301 

Imbichi 7.‘Aobampat Avukoya Eaji, 39 Ind Cas 
867; 33 M L J 58; 6 L W 115; (1917; M W N 
633 

Indar Singh 7. Fateh Singh, 69 Ind Cas 734; t 
L640 

Indra Narain Shuo 7 . Dijabar Samanta, 61 Ind 
Cas 849: 23 C W N 949; 47 C 125 
Irish hand Commission 7. Ryan, (1900) 2 Ir 
Rep 663 at p 584; 6 Ir L R 618 
Isban Chunder 7. Bishu Sirdar, 24 C 825; 1 0 W 
N 66^, 12 Ind Dec {N,8) :2i7 
Isbar Sbyam Chand Jiu 7. Ram Kanai Gbosc, 10 
Ind Cas 683; 38 0 626; 88 1 A 76; 16 C W N 
417; 9 M L T 448; SAL J 628; 13 Bom L R 
421; 140 LJ 238; (1911)2 M W N 281; 21 M 
L J 1145 (P. 0.) 

Ishi-a Singh 7. Jhanda, 5 P B 1897 
Ismail Mollab 7. Jadu Nath, 10 Ind Cas 510; 13 
CLJ641 

Ismail Solomon Bbamji?. Mahomed Khan, 18 C 
296; 9 Ind Deo (m. s.) 197 
Iswar Shyam Ghandi Jin 7. Ram Kanai Gbose, 
10 Ind Cas 68-; 380 626; 9 M L T 448; 16 
C W N 417; 8 AL J 628; 13 Bom L R421; 14 
CL J 238; (1911)2 M WN 281:21 M L 31145; 
38IA76(P.C.) 

Iswaram Pillai 7. Taregan, 23 Ind Cas 951; 38 
M 763; 26M L J 127 


376 

781 

90 

170 

756 

612 

272 

716 

866 

301 


755 

627 

256 

963 


689 

239 


Jag Lai 7. Dar Narain Singh, '0 A 624; AWN 
(1888) 218; 6 Ind Dec (n. 8.) 353 
Jag Mohan Singh 7. Sita Ram Singh, 39 Ind Cas 
186; 20 0 0 72 

Jagabatidhu Saha 7. Magnamoyi Dassi, 36 Ind 
Cas 884; 44 C 5c5: 24 C L J 363; 22 C W N 
89 


745 

566 


J— oontd. 

Jagadindra Nath Roy 7. Secretary of State for 
India, 30 C 291 (P. 0.); 30 I A 44; 7 C W N 
193; 5 Bom L R 1 

Jagan Nath Daa 7. Birbhadra Das, 19 C 776; 9 
Ind Deo (N. 8.) 960 

Jagannada Raju 7. Sri Rajah Prasada Rao, 29 Ind 
Cas241; 39 M 654; 17 U L T419; 28 M L J 
650; (1915) M W N 626 

Jagapati Mudaliar 7. Erambara Mudaliar, 21 
M 274; 8 M L J 40; 7 Ind Deo (n. b.) 
650 

Jagat Tara Dasya T. Daulati Bewa, 2 Ind Cas 
695 37 C 76; 13 0 WN 1110 
Jagdish Bahadur v Sbeo Pertab Singb, 28 

I A 100; 6 C WN 602 (P. C.): 23 A 369; 

II ML J -78; 3 Bom L E 288j8SarPCJ 
19 

Jagernath Singh 7. Mohra Ku7ar, 39 Ind 
Cas 76; 2 P L J 118; I P L W 653; (1917) Pat 
194 

Jagomohan Pal v. Ram Kumar Gupe, 28 C 416... 
Jagpat Koeri 7. Emperor, ^9 Ind Cas 494; 2 P L 
J 487; 1 P L W 3C6; (1918) Pat 48; 18 Cr L J 
526 

JaibuD 7. Bibee Nujeeboonnissa, 12 W R 497; 4 
BLEAC65 

Jaipal Kunwar 7. Indar Bahadur Singh, 26 A 
238 (P.C.): 31 1 A67;8 C W N 465; 6 Bom L 
R 495; 14 M L J 149; 8 Sar P C J 625; 7 0 C 
239iP. C.) 

Jamahar KumariBibi 7. Askaran Boid, 30 Ind 
Cas 86f; 22 C L J 27 

Jamir Fakir 7. Ram Lai Ghose Cbowdhnry, 32 
Ind Cas 697 

Jamshed Khodaram Irani 7. Burjoji Dhunjibbai, 
32 Ind Cas 246; 43 I A 26; 40 B 289, 23 C L J 
868; >0 M L J 186; 3 L W 239; 19 M L T 184; 
14 A L J 225 (1916) 1 M W N 229; 18 Bom L 
R163;20C WN 744 (P. C.) 

Janaki 7. KeBa7alu, 8 M 207; 3 Ind Deo (n. s.) 
143 

Janardan Mabato 7. Bhairab Chandra Mondal, 
30 Ind Cas 365 

Jang Bahadur 7. Kuer Kisben, 1 0 C 193 
Jang Bahadur Singh v. Shankar Rai, 13 A 272 
(F. B.);A W N (1891) 61; 7 Ind Deo (n. s.) 
170 

Jauhavi Cbowdhurani 7. Biodu Bashini Chow* 
dhurani, 26 C 593; SOWN 610; 13 Ind Dec 
(n. s.> 981 

Jarip Khan 7. Durfa Bewa, 15Iud Caa 76; 16 C 
LJ144; 17C WN59 

Jarip Sardar 7. Jogendra Nath Cbatterjee, 54 
Ind Cas 719; 31 C L J 78; 24 C W N 
53 

Jatendra Molian Tagore 7. Ganendra Mohan 
Tagore, 18 5V R 369; 9 B L R 377 (P. C,); 2 
Suth PC J 692; 3 Sar P 0J82 
Jatindra Nath Cbowdliury 7. Sarfaraz Meah, 6 
Ind Cas 214; 14 C W N 663 
Jawahir Mai 7. Raja Shah, 95 P E 1902; 21 P L 
R 1903 

Jayne 7. Hughes, (1864) 10 Ex 430; 24LJEx 
116; 24 L T (o.s.) 116; 102 R R 661; 3 W 11 
66; 3 Com L R 168; 156 E R 505 
Jeggernatb Barj 7, Kauai Das Bayragi, 6 C W N 
31 


779 

169 

637 

912 

512 


646 


811 

328 


336 

888 


344 

753 

865 


4I8‘ 


869 

124 

852 

563 

912 

173 

608 

474 

503 

273 

491 

192 


4 


INDIAN CASES. 


[1921 


J — CODCld. 


Page. 


Page. 


Jenkins r. Kobertsou, (1S67) 1 So & Div 
117 

Jliarula Das 7. Jalandai* Tlmkur, 14 Ind Caa 142; 
39 C 837 

Jhiinku Lai 7. Bisheshar Das, 4S Ind Cas 71; 16 
A L J 495j 40 A 612 

Jibau Krishna Roy 7. Brojo Lai Son, 30 C 550 
at p 554; 7 C W N 425; HO I A 81; 5 Bom L R 
4-28; 8 Sar P C J 444 ^P. C.) 

Jig07iamb:i Bayi Saiba 7. Kamakshi Bayi Saiba, 

3 M U C R 424 

Jiubodhan Bliuinn v. Emperor, 39 Ind Ca~> 
99J; U917) Pat 1-19; 1 P L W 388; 18 Cr L J 
023 

Jiwan Mai 7. Jamna Das, 10 Ind Cas 822; 07 P 
L II 1911; 212 P W R1911 
Jog Uoorga Dossia 7. Juggernath Roy, 15 W R 
iOl 

Jogondra Narayan Ray 7. Durga Charan Guha, 
52 Ind Cas 010; 40 C 651 

Jogondra Nalh Mnkhopadhya 7. Nitai Churn 
Bundopadhya, 7 C W N 384 
Jogondra Nalh Roy 7. Baladoo Das, 33 C I0‘: 12 
C W N 127; 0 C L J 735 

Jogondra Nuth Singh 7 . Mohau Lai Khan, 58 
liid Ca8995; 23 C W N 651 
Jogondi'u Bhupati v. Nityanand Man Sing, 17 I 
A 128utp 13'; 18 C 151 vP. C.); 5 Sur PC J 
696:9 Ind Doc (n s ) ’01 
Jogesii Chandra Roy 7. Mukbul Aii,6l Ind Cas 
850; 21 C W N 94">;30 C L J 140 
Jogeahwar Roy v. Raj Naruin Milter, 31 C 195; 
SOWN 108 

Johnson v. Reg., (If04) A C 817 at p 822; 73 L 
J P U 113; 91 L T 234; 03 W R 207; 20 T L U 
097 

John'tono v. Milling, (1S80) 10 Q B D 460 at p 
473; 55 L J B i62; 61 L T 029; 34 W H 238; 
.50JP004 

Jolly, In rv, (Jathercule 7. Norfolk, 119'10) 2 Ch. 
016; 09 L J Ch. 001; 83 L T 118; 18 W R 057; 
JOT L R 521 

Jones V. Carter, (1843 15 M <t W 718 at p 725; 

71 R H 8 0; 10 Jiir I'S; 153 E R 1040 
Jones V. Gibbons, (UOi) 32 Ell 059; 9 Ves 407; 
7 R R 247 

Jones V. Jones, (18R0) Searly A Smith 1G8 
Jones V. Smith, (1794^ - Ves (Juu.) 372; 30 E II 
079 

Joy t'bunder Uukhit7. Bipro Churn llukhit, 14 
C 23C. 7 Ind Deo (N- e.) 150 
Joykalte Uassee v. llepresentativo of Chaud- 
malbk, 9 W R 133 

JoykrisliDa 7. Sarfatinessu, 15 C 345; 7 Ind Deo 
(N. H.) hl4 

Jnggomoliun G1.OS0 V. Manickchuiid, 7 M I .V 
203 at p 2^-0; 4 W II PC 8; 1 Suth P C J 357; 
1 Sur P C J 081; I'J E R 303 
JugoduiubaDoIdu v. Ronincc Debja, 23 W 11 42i 
Jugul Kiesoro Lai Sing v Kurtio Ghunder, 21 C 
116; lOlnd Dec (k. a.) 710 
Jutna V. Emperor, 28 Ind '-’as lUS; 8 SLR 229; 
10 Cr L 7 2.-.2 

Jnsticesof the Peace fur Calcutta v. The Ori. 
ental Uas Coiupiiuy, 8 B L R 43 ; 17 SV H 


866 

109 


900 


415 


585 


101 


991 


739 


£53 


300 


716 


541 


985 


297 


338 


109 I 

815 

256 
367 I 

815 

538 

282 

186 


P54 

729 


1002 


S64 


Kachi Kaliyanna 7 . Reugappa (The Udayar* 
palayan case), 32 I A 261; 2C L J 23‘; 10 C 
Vf N 95; 15 M L J 312; 2 A L J 845; 7 Bom L 
R 907; 1 M L T 12; 28 M 503; 8 Sar P C J 
855 

Kachi Yu7a Rangnppa t. Kachi Kaliyaua Reug- 
appii, 24 M 662; 11 M L J 191 
KalaTihari 7. Narayan, 11 C P L R 143 at p 
144 

Kalaoand Singh v. Kamoshwar Singh, S Ind 
Cas8')2: 15 C \T N 271; U Cr L J 72) 

Kalee Mundlc, In (he matUr of, 10 C L R 278 
at p 289 

KaliaperumalNaidu 7. Emperor, 55 Ind Cas 599; 

n L W lilO; 21 CrL J 327 
Kalipada Sirkar 7 Huriinohan Dalai, 35 Ind Cas 
856; 41 C 027; 21 C L J376;2l C W N llOl ... 
Kalynu Singh 7. Ramgolam Singh, 56 Ind Cas 4; 
3l C L J 4S at p 6l 

Kalyana Veukataramaua Aiyangar 7. Kastiiri 
Raugu Aiyangar,3S Ind Cas 7 20 M L T 490; 

6 L VV625; ;I917) M W N 400; 40 M 212; 31 
MLJ777 

Knmalammal v. Peeru Mecra, 20 M 481; 7 M L 
J 233; 7 Ind Doc (k, s ) 341 
Kamoshwar Pershad 7. Chairin'in of the Bhitbua 
Municipality, 27 C 840; 14 led Doc (n b.) 
550 

Kameswar Porehad V Rajkumari RuttinKoor, 
191 A 234; 20 0 79 (P. 0.); 6 Sur P C J all; 10 
Ind Deo N. a.) 53 

Kumiui Kant Roy 7. Rain Nath Chuckerbutty^ 
21 C 265. 10 Ind Deo (n. s.) 809 
KunukuHabai 7 Muttu, 13 M ^5; 4 Ind Doc (n.s.) 
1U22 

Kauhui Lai 7 . Lain Brij Lai, 47 Ind Cas 207; 40 
A 487; 22C\VN 914; 8 L W 212; 24 M LT 236; 
3» M LJ 469; 16AL J 825; (1918) M VV N 
709; 28 C L J 394, 5 P L W 294; 20 Bom L R 
1048; 45 1 A 113 P. 0.) 

Kanhaivn Lul 7. National Bank of India, 18 Ind 
Cus 949; 40 0 593; 17 C W N 641; (l013) M W 
N 600; 13 M L T403; U A L J 41.3; 17 0 L J 
47K: 8 Bom L R 47 s 184 P L U 1913; 25 M L 
J 104: 40 I A 66 (P. C.) 

Kauhaya Lai 7 . Surdar Singh, 29 A 284; 4 A L 
J 17t; A W N (1007)140 
Kuuhu Lul 7. Pala Sahu, 67 Ind Cas 353; 6 p L 
J 52 J 1 P L T 646; 2 U P L U (Pat,) 171: 
(19‘2U) Put 306 

Karan Singh 7 . Kanhai Lai, 8 Ind Cas 279; G N 
LR123 

Karimuddi Fakir 7. Nuiinuddi Kaviraj. 3C L J 

573; 3 Cr L J 403 

Kashi Chandra Clmckerbutty v. Kuilash Chandra 
Bandopadhya, L'6 C 366; 3 C IV N 279; 13 Ind 
Deo (n.s) 831 

Kashinatli 7. Nathoo Keshav, 26 Ind Cas 73; 33 
B 444; 10 Bom L R 454 ... 

Kasi Visivanuthun 7 . Emporor, 80 M 828; 7 M L 
J 141; 2 M L T 177; 6 Cr L J341 
Kutaiua Ntttchior V. Rajah of Shi 7 uguDga,'o 

IK[ ^ ^ 'V RPC 31; 1 

buth I 0 J 620; 2 Sar P 0 J 26; 19 E R 


635 


536 

647 


862 


1003 


205 


826 


466 

355 


285 


809 

781 


446 


883 

873 


483 

316 


329 


466 


810 

42a 


843 


636,684 


• » * 


963 



Voi. LX] 


TABLE OF OASES CITED 


23 ' 


TC — contd. 


Page. 


K*“Contd, 


Pagei 


Kathaperumal v.Venkabai, 2 M 19*1 4 Ind Jur 
234;lIadDec(N.fl.) 407 
Kedar Nath Hazra v. Mauindra Chandi-a Nandi, 
6IndCaa309;llCL3 106 
Kedar Nath Rant v. Kali Chnrn Ram, 25 U 703; 

20 W N 863; 13 Ind DeolN.s ) 460 ••• 407 

Kelu Nambiar 7. Chathu Nambiar, 52 Ind Cae 
268; 9 L W 84; 25 M L T 63; {1919) M W N 

34 *** 

Kent County Gas Light and Koke Co. ltd , In 
re, (I909j2 Ch 195p20-s 78 L J Ch 625; 

103 L T9S3; 16 Manscn 185 ••• 979 

Keshab Panda 7. Bhobaiii Panda, 2 : Ind Caa 533; 

18 C L J 1&7 "* I 

Ke8ha7ram Dulvarara 7. Ranc'.ihod Fakira, 30 B : 

U6i7 Bom L R811 . ••• , 

Keeiram Nnrasimhulu 7. Narasimhulu Patnaidu, 

30 M 126; 1 M LJ 391;16 M L J 614 ... CoO , 

Khadem Hossein v. Emdad Hosaein, 29 C 7a8 
(F. B.);5C WN 617 

Kh&g&r&m Das 7. Rain S^ntar DisPrainanik, 27 
IndCaaSlS, 190 WN77o;42 0 652; 21 CL 
J 79 

KhagondraNath Mtthata 7. Pran Nath Roy, 21 

C 396 (P. C.'; 29 I A 99:6 0 VV N 47'; 4 Bom , 

L R 363;8 SarP C .T 163 - ' 

Kbajah Ncorul Hossein 7. C. Fabre Toaneire, 14 
W R 26 at p 28 Cr ••• ^69 

Khan Singh 7. Hardit Singh, 100 P R 193?; 46 
PWR 1807 513,863 

Khiarajmal 7. Daim, 32 C «{93 at p 3 i 2; 2 A L I 
71; 1 0 L J 5S4i 7 Bom L 11 1; 9 C W N I'OI; 

32 I A 21; 8 Sar P C J 733 (P. C.) 405, 507 

Kliidir Bux v. Emporor, 49 Ind Cas 17’; 3 P L 
J 638; 20 Cr L J 139 ••• 797 

Khiroda Kanta Roy 7. Akboy Kumar, 33 Ind 
Cas 420 ••• 

Khitish Chandra Acbarya 7. Osmond Beeby, 14 
Ind Cas 4; 39 C 587; 16 0 W N 5 8 ... 793 

Khonan7. Jati, 116 P R 1892 ••• 610 

Khoah Mahomed Sirkar 7. Nazir Mahomed, 33 
C 362; 2 0 L J 259; 9 C W N 1065; 2 Cr L J 
637 — 328 

Khuda Bakah 7. Alim*un>ni8Ba, 27 A 313; 1 A L 
J 716; A W N(1904) 273 ... 8!i 

Khuda Bakhsh v. Fatteh Khatuu, 46 Ind Cas 
679; 13 PR 1919; 140 P W R 1918 ... 510 

Kbushalohand Premraj Marwadi 7. Nandram 
Sahebram Marwadi, 12 Ind Cas 572; 13 Bom 
LR977:35 B516 ... 311 

Kidambi Bagara Chariar 7. Tirumalai Asari 
Nallur Ragbavaohariar, 26 M 113 ... 169 

Kimberly North Block Diamond Company, In 
re, Wornhar, Eai parfe, U8S9) 59 L T 579 ... 947 

King 7. York, (1919) W N 69; 88 L J KB 839; 

35 T L R 256 ... 962 

King.Emperor 7. Lu Pe, 4 L B R 150, 7 Cr L J 
460 ... 61 

7. Sterling, 1 P R 1908 Cr; 4 

P W R lt08; 7 Cr L J 274; 136 P L R 
1008 ... 678 

Kirpasindhu Fauigrahi 7. Nandn Charan Puni. 

gralii, 66 Ind Cas 606; I P L T206 ... 126 

Kiaara Kukumma Rau 7, Cripati Viyanna Dik. 
shatulu, 1 M H C R369 ... 355 


458 


281 

762 

64G 

691 

135 

314 

247 

852 

802 

251 

216 

864 


Kishori Lai Roy 7. Krishna Kamini. 5 led Cas 
5C0;37C 377;UCLJ401 ... 

Kissoii Mohun Roy 7. Harsukh Das, ^ 

A 17 at p 27; 7 C 436 at p 443; 13 
Ind Jur 452; 6 Sar P C J 472; 8 Ind Deo (n s.) 

830 *** 

Koer HusmatRai 7. Sunder Das, 11 C 396; 10 

Ind Jur 26; 5 Ind Deo (n. s.) 1023 ... 

Koilash Cbunder Roy 7. Jodu Nath Roy, 14 C 
380; 7 Ind Dec (n 8.1252 
! Kolathu Ayyar 7, Ranga Vadhyar, 18 Ind Oas 

; 203; 33 M 114; 24 M L J 84; U M L 1 1/9; 

1913) M W N 163 

Konimoreddi Subbareddi 7. Kollipara Veerayja 
Tata, 62 Ind Cas 410; 9 L vV 476; 15 M L T 
2^0; (1919) M W N 219 

Korapalu y. Narayana, 20 Ind Caa 930; 33 M 
445: 26 il L J 315; (1913) M W N 655 
Kovvidi Sattiraju 7 . Patamsetti Venkataswaini, 

4') Ind Cas 518; 40 M 925; 6 L W 601; 32 M L 
J 119 „ ••• 

Koylash Chunder Paul Chowdhuiy 7. Preonath 

Roy Cbowdhuiy, 4 C 610; 3 C L 11 25; 2 Ind 

Dec (.N. 8.) 387 

Krishna 7 . Sami, 9 M 64 (B'. B.); 3 Ind Dec 

I (N. 8 / 411 ••• 

Krishna Ayyangar 7. Venkatarama Ayyangar, 

29 M 115 

Krishna Ayyar 7. Kuppan Ayyangar, 30 M 54; 1 
I M L T 268; 18 M L J 47-.*; (F. B.) 

, Krishna Bai 7 Huri Gorind Kulkariui, 31 B 16; 

1 8 Bora L R813; 1 M L T 370 

I Krishna Behari Roy 7. Banwaii Lull Roy, 1C 
144 (P.C.); 25 W E I; 2 I A 283; 3 Sar 1* 

I C J 559; 3 Suth P C L J 213; I Ind Dec (n. s ) 

’ 93 

Krishna Charan Barman 7. Sauat Kumar Das, 

34 Ind Cas 60:-; 44 C 162; 25 C L J 24; 21 C W 
' N740 

Krishna Pramnda Dasi 7. Dwarka Nath Sen, 

20 Ind Cas t64; 19 C L J 360; 17 C \V N 
1052 

Krishnaji 7. Mahader, 25 B 104; 2 Bom L R 
635 ••• 

Krishnaji Mahaclev 7. Moro Mahadov, 15 B 32; 

8 Ind Dec ‘N. a.) 22 

Krishnadhan Banerji 7. Sanyasi Charan Uandal, 

5 Ind Cas 597; 23 OWN 50D; 29 0 L J 
280 

; Krishnasami 7. Kanakasabi, 14 M. 183; I ML 
J 224; 5 Ind. Dec. (N. 8.) 130 
Krishnasami 7. Sondarappayyar, 18 M 415; 5 M 
LJ 164; 6 Ind Dee (n. a.J 6 8 
Krishnasami Pauikondar v. Ramasami Ohettiar, 

43 Ind Cas 49'i; 41 M 412; 34 M L J 6.2; i P L 
W 54; 16 A L J 57; 7 L W K6;23 M LT 101; 

27 C L J 253; 2 P L R 19f8; 22 C W N 481; 21 
Bora LR 54' ill Bur L T J2I; (1918) M W N 
906; 45 I A 25 (P. 0.) 212,940 

Krishnaswami Naidu 7. Akkulammal Avergal, 

50 Ind Cas 185; 9 L W 90; 24 M L T 499; 
(19.9)MWN29 ... 650 

Kristnaina Chariar 7. Mangamuial, 26 M 91 ... 91(5 

, KrUto Gobind Majuradar v. Eem Clmnder 
I Chowdhur7, 16 C Dll; 8 lud Dec (N. s.) 

337 ... 


402 

691 

755 

407 

360 

611 

268 

654 


INDIAN CASES. 


[1921 

Page, 


u 


K— conoid. 


Page. 


804 

866 

328 


62 

454 


Kriatocomul Mitter v. Suresh Cbundcr Deb, 8 
C 656i 12 C L R 253; 4 Ind Deo (n. s ; 

358 ... 978 

Kristoromoni Dasi v. Nurendro Krishna Baha- 
dur, )6 I A 1295 16 C 383 (P. C .)5 l3 
Ind Jur 90'. 5 Sar P C J 265; 8 Ind Dec (n s.) 

262 

Kshetra Moni Daai t. Amodini Dasi, 16 Ind Cas 
611 

Kulada Kinkar Boy 7. Danosb, 33 C 33; 2 C L 
J 271; 10 C W N 267; 2 Cr L J 670 (P. B) ... 
Kulada Kinkar Boy r. Dancsh Mir, 33 C >3 at p 
46; 2 C L J 271; 2 Cr L J 670; 10 OWN 267 
( F 6 j 

Kulban V. Piari, 157 P R 1879 !!! 

Kumara Venkata Perumal r. Tbatha Ramas- 
>vamy Chetty, 9 Ind Cas 875; 35 M 76; 

(1911) 1 U W N 200; 9 M L T4S7; 21 MLJ 
709 ... 864 

Kumarasami Chetty, In re, 1 Weir 924 ... 64 

KamarasaDii Chetty v. Kuppueami Chetty, 44 
Ind Cas 683; 41 M 685: 3 1 M L J 217; 7 LW 
274; 23 M LT 240; 19 Cr L J 359; (1918) M 
WN 493 ... 798 

Kunbi Pennu 7. Chiruda, 19 M. 440, 6 Ind Dec 
(n. 8.) 1012 ... 210 

Kuuja Behari Das v. Khetra Pal Sing, 29 C 208; 

6CWN38 ... 431 

Kuuji La) T. Durga Prashad, 6 Ind Cas 127; 32 A 
484;7ALJ 426 ... 627 

Kuppamnia), In the mnlUr of, 29 M 875 at pp 
376, 377; 4 Cr L J 233 ... 327 

Kureondas Dbaramsoy v. Gangabai, 32 B 479; 10 
Bom L B 164 ... 729 

Kusaji T, ViuaTak, 23 B 478; 12 Ind Deo (n. s.) 

818 ... 25 

Kusum Bewa v. Bochu Bewa, 3C W N 322 ... 708 

Kutti Manuadiyar 7 . Payunu Mutban, 3 M 288; 

1 Ind Dec (n. e.) 756 ... 79 

Kutiibullah Sarkar v. Durga Cbaran Rudra, 13 
Ind Oaa 424; 16 C W N 396 ... 936 

Kutzlor V. Grant, (1878) 2 111 App 236 ... 364 


Lachhiuan Das Baba v. Rajjaii Lai, 33 Ir.d Cas 
800; 20 O C 49 ... 470 

Lacbiram 7 . Jana Yoau Mung, 2? lud Cas 880; 

16 Buui L R 668 ,. ggS 

Litchinau Uui v. Akbar Kiiatt, I A 440; 2 lud Jur 
216; 1 ln<l Dec (s. u.) 301 ... 210 

Laohmaii Bingh 7 . Bum Lagan .Singh, 26 A 10; A 
W N (1903) 162 ... 823 

Lacbiueswhr Singh 7 . Manowar Uoasoin, 19 I A 
4S;19C253;6 Sar 1* C J 133; 9 Ind Dec 
(Ne.)6>4 ... 301 

Lir. hiuin Kuiir 7 . Debi I’roead, 20 A 435; \ W 

N ( 39 >) 101; 9 Ind Dec IN. 8.) 038 . ... 380 

LakbUman Goviucl Nirgude, In re, 2. B 652; 

4 Bum LR 270 ... 829 

Luksbmati Mayaiam 7 . Juinuabai, 6 B 225 at 

pp 242; 243; 6 lud Jur 3t9; 3 Ind Dec (n. e ) 

608 ... 300 

lakHbaiauau Cbottiar v, Kuuuuiiiinal, 24 M 
ISO ... 370 


Ij— contd. 

LakshmanasvTami Naidu 7 . Ranganxina, 26 M 
31 ... 861 

Laksmappa 7. Rama7a, 12 B H G R 364 at p 
398 ... 141 

Lai Bebary Mitra 7 . NagondraNath Chattorjee, 

16 Ind Cas 630; 22 c LJ 266 ... 856 

Lala Bhugwat Sahay 7. Uai Pashupati Nath, 10 
C W N 564.3C L J 267 ... 845 

Lala Gunpat Lall V. Toornn Koonwar, 16 W R 
62 ... 639 

Lala Bamjewan Lai 7 . Dal Koer, 24 C 408; 12 
Ind Dec (n. b.) 938 ... 622 

Lalbuz 7 . Choithram Kaliandas, 29 Ind Cas 592; 

8SLRS27 ... 961 

Laldas Narandas 7 . Motibai, 10 Bom L R 

175 729 

Laldbari Singh 7 , Sukbdro Narain Singh, 27 G 
892 at p 809; 4 C W N 613; 14 Ind Deo N. a ) 

683 

Lalit Mobun Singh Roy 7. Chukkun Lai Roy, 24 
I A 76 at p 89; 24 C 834; 1 C W N 3^7; 7 Sar 
PCJ 156; 12 IndDec(N.8.) 1224 
Lalla Sheo Churn Lai 7 . llamnaudaii Dahey, 22 
G 8; 11 Ind Deo (N. s.) 7 
Lallu 7 . Jagmohan, 22 B 409; 11 Ind Deo (n. s ) 

855 ... 

Lalta Prasad v. Ram Karan, 14 Ind Cas 1S7; 34 
A 426; 9 A L J 666 

Laximan Row Sadasow 7 . Mullar Row Baloo, 
(1831)2 Knapp 60; 12 £ R 401 
Ledgard 7 . Bull, 13 1 A 131 at p 146; 9 A 
lUl (P. C.);4 Sar PCJ 741; 6 Ind Deo (N.s.) 

661 145,823 

Ledu 7 . Hira Lai, 29 Ind Cas 625; 21 C L J 637; 

43 C 115; 19 C W N 919 •.• 338 

Loo Qros 7 . Cockerell,' 1883) 5 Sim 384 ut p 389; 

68 E R 880 EO-l 

Lekh Ram 7 , Rumji Das, 67 Ind Cas 215; 1 L 
234 6T0 

Lckhraj Ram 7 . Dcbi Pershad, 12 OWN 678 
7CrliJ4'19 ... 328 

Lekhraj Boy 7 . Kunhya Singh, 3 0 210; 41 A 
223 atp 226; 3 Suth PCJ 453; 3 Sar P 0 J 
758; 1 Ind Jur 63d;U Ind Deo (N.s. I 722 ... 986 

Levy v.QoldhillA Co., (19l7) 2 Ch 392; 86 L J 
Ch 693; 117 L T442i 61 S J 630; 38 T LB 
479 ... 73 

Lewin v. Wilson, (1886) 11 A C 639; 65 L J P C 
75; 55 LT 410 ... 102 

Lewis 7 . Green, (1905) 2 Ch 340; 74 L J Cii 682; 

93 L T 303:54 W R 93 ... 107 

Lievesly 7. Gilmore, (1866) 1 C P 670; 1 II i K 
849; 36 LJ 0 P 35); 12 Jur (n. s.) 874; 15 L T 
386 ... 860 

Lilabai Mieraiu v, Biehuu Chobey, GC L J 621... 169 

Liverpool Corporation 7 , Ohorley Union Assess, 
moot Committee & Withnoll Ororacor8.{l9I2) 

1 K B 2:0; 81 L J K B 426; 106; L T 205; 

76 J P 161; 10 L G R 166; 68 S J 187; 28 T L U 


326 

223 

921 

624 

021 

382 


177 

Lok Chand 7. Hozai Khan, 41 Ind Cas 69; 98 P 
R 1917; 107 P W R 1917 

Lokenath Singh 7. Dbwakoshwar Prnsad Nara- 

yan Singh, 27 Ind Cas 405; 20 C WN 61 ; 21 
0 L J 263 


600 

401 




298 


Vol. LX] 


tABijE OF CASES OITBD. 


Ij— concld. 


Page. 


Lokenafch Singh t. Gaju Singh, 31 lud Cas 426; 

200 WN17?i22CLJ 333 mi /C 

London and County Contraote Ltd. 7. Tallack, 
(1903) 61 W R 408; 19 T L R 156 
London, Chatham and Dover Railway Company 
r. South Eastern Railway Company, (1892) i 
Ch D 120 at p 140; 61 L J Oh 291; 65 L T 722; 

40 W R 194 
London, Chatham and Dover Railway Company 
V. South Eastern Railway Company, A 

G 429 at p 441; 63 L J Oh 93; I R 275; 69 L 

T 637;68JP86 „ ^ /,Qny; 

London County Council v. Schewzik, (1905) 
2KB 695; 74 L J K B 959; 93 L T 6:^0; 
64 W R 168; 69J P 409; 3 L G R 1159; 21 T 

L R 731 *** 

Lopez v. Muddun Mohun Thakoor. 13 MI 

A 467 at p 475; 6 B L R53l!l4 WRPC 
ll;20 E R 625; 2 SuthP C J 335; 2 Sar PC J 

591 

Lovell, In rc, Bpark<» v. Southall, (1920) I Ch 122; 
B8 L J Ch 640; 64 S J 35; 35 T L R 715; 122 L 

T 26 

Lucas and Oheaterrield Gas and Water Board, 
In re, (1909.1 K B 16 at pp 30,31; 77 L J K B 
1009; 99 L T 767; 72 J P 437; 6 L G R 1106; 
24 T L R 858 „ ■- 

Luchrai Naraiu Singh v. Assrup Kosr, 9 l. 
43 at p 45; 6 Shome L R 87; 4 Iiid Deo (n. s.) 

66 L ‘ ' 

Lutawan v, Laohiya,2l Ind Cas 989; 12 A L J 

67; 36 A 69 

Lvon T. LondonCity and Midland Bank, (1903) 
2KB 135 at p 38; 72 L J K B 465; 88 L T 
393; 61 W R 400; 19 T L R 334 
Lyon V. Lyon, (1£07) 230 III 356; 13 L R A 
^N. 8.) 990; 82 N E 850 

M 


DIG 

979 


M ^ooutd* 


25 


Page, 


356 


355 


409 


764 

827 


909 


282 


918 


336 


803 


862 


187 

852 
S5S 

4U9 ' 
867 


732 


524 

865 

163 


Ma Ba Wo v. Mi Sa U, 2 L B R 174 ••• 

Ma Gun Bon v. Maung Po Ky we, U B R (1897* 
l90l' II 68 

Ma Hnin Dok V. Ma U, U B R (1897*1901) II| 
126 

Ma Loik 7. Maun;; Nwa, 4 L B R HO ••• 

Ma Sa 7 . Ma That Hqoqj U B U (1897*1901. II* 
122 

Madan Chandra Kapali 7, Jaki Karikar, 6 C W 

N 377 V 

Madan Lai 7. Bhagwan Lai, 21 A 235 (F. B )? A 
W N (1899) 41; 9 Ind Deo (N. 8.) 859 
Madan Mohan Singh 7. Gaja Prasad Singh, 11 
Ind Gas 228; 14 C L J 169 
Madhab Chandra Bara 7, Sarat Kumari Dobi, 6 
Ind Cas 28; 15 C W N 126 
Madhab Chandra Pal 7. Bejoy Chand Mahatab 
Bahadur, 4 0 W N 574 

MadhoMisser 7. Sidb BinaikUpadhya, 14 C 687i 
7 Ind Dec (n. s,) 458 

Madho Ram v. Badr-ud-dio, 8 Ind Cas 317; 91 
P E 1910; 129 P W R 1910; 189 P L R 
1910 

Madhu Pershad, In the matter oj 0 C W N 
289 


10 

9 

9 

10 

9 ! 

508 ’ 
123 I 
655 ' 
448 

827 . 

\ 

I 

612 

I 

I 

728 ; 
321 


Madhu Sudan Maudal v Eadhika 

16 Ind Cas 927; 16 0 L J 349; 17 C W N 

873 * * 

Madhu Sudan Sen V. Kamini Kanta Sen, 32 0 

1023; 9 C W N 895 ,, ^ ••• 

Madhuaiidan Parvat v. Shree Madhav Teerth, 

1 Ind Cas 331; 33 B 278; U Bom L R 

58 ** 

Madras Steam Navigation Co , Limited J- Sh^^h- 
mar Works Limited, 28 Ind Cas 458; 42 C 85 

t) 1 08 * * * 

MadiSai Pillai v. Muthu Chetty, 22 Ind Cas 775; 

?8M 823;16MLT156;ll914)MW N 216; 

26 M L J 227; 1 L W 172 •" 

Maha Prasad Singh v. Ramni ^^^994 

Ind Cas 45): 42 C 116atp 145; C W N 994, 

16 M L T 105; (1914) M W N 565; 1 L W 619; 
20C LO 231; 27 M L J 459; 16 Bom L R 824; 

41IA157(P.C.) 

Mahabir Pershad Singh v. Macnaghten, jh I A 
107; 16 C 612 tP. C.); 13 Ind Jur 133; u Sar P 
CJ 345i8IndDec(N. s)451 ,at 

Mahabir Prasad v. Bishan Dayal, 27 A 71; i A ij 
J423: AWN (1904) 163 . 'ik 

Mahabir Prasad Singh v. Anup Naram Singh, 4b 
Ind Cas 137; 3 P L J 377; (1918) Pat 246; 6 P 
L W 327 

Mahadeo Prouad v. Narain Chandra, 67 lud Cas 
121; 24 C W N 330; 30 C L J 224 ... 

Mahamad Amin v. liasan.Sl B 143 at p 166; 9 

Mahamad Ravuther v. British India Steam 
Navigation Company Limited, 1 Cas 97/. 

32 M 95 at p 130; 4 M L T HO; iF. B.j; 18 M 

L J 497 :V- 

Mahamed Hamidar Rahman Chowdhury v. AU 
Fakir, 2IndCa8 955; IOC L J 2o ••• 

llahammad Azraat Ah Khan v. Lalli Begum, 

I A 8 at p 18; 8 C 422 (P. C.); 4 Sar P C J 310. 

6 Ind Jur 201; 17 P R 1882; 4 lad Dec (N. s.) 

269 * * 

Maharaja Tek Cbund Bahadur v. Sii Kaufch 

Ghoae,3 M I A 261; 6 W RP C 48; 1 butbPC 
J 152; I Sar P C J 278; 18 E R 497 ... 

Maharajah Moheshur Singh v. The Bengal Go^ 
rument, 7 M I A 283; 3 W R P C 45; 1 Suth P 

C J 325; 1 Sar P C J 645; 19 E R 3lb -. 

Maharani Hiranath Koer v. Baboo Ram Nara- 
yau Siugh.9BL R ‘7 W R31b ... 
Mahesh v. Uori Kbau, bel Dee No. J of 

1918 * ' 

Mahiuddin v. Sayiduddiu. 20 C 810 at pp 822, 

823; lOInd Dec (N. s.)^545 VI 

Mahomed Buksh Khau v. Uossemi Bibi, 6 

I A 81 at p 86; 15 C 684 (1. C.); 12 
Ind Jur 29; 5 Sar P C J 175; 7 Ind Doc (N. 8.) 

1040 

Mahomed Ibrahim v. lianija Mahomed Ally, 
12 Ind Caa 387; 35 B 507; 13 Bom L R 

896 

Mahomed Ibrahim Ilosseiu Kbaii v. Anibika 
PerXd Singh, 14 Ind Cas 496; 39 C 627; 39 I 
a S 16 C L J 411; 11 M LT265; (1912) M W 
N 367' 9 A L J 332; 14 Bom L R 280; 16 0 W 
N 605,’ 22 M L J 468 (P, C.) “ 

Mahomed Ismail v. Faizuddin, 3C W N els ... 


297 

91 


839 


458 


216 

536 

592 

170 


908 


394 


813 

.7;.!S 


26 


INDIAN CASES. 


[1921 


ccntd. 

Mahomed Kanni t. Pattanilxiayatbulla, 31 Ind 
Cas 819; 39 M 916; 2 L W iv’OO; 18 M L Te02: 
16CrLJ803 

Mahomed Wahib 7. Mahomed Ameer, 32 0 527; 
1 C L J 167 

Makhan Siogh v. Baisakhi Ram Shah, 60 Ind Cas 
691; 123 P R 1919 
Makhdam Khan v. Jadi, 9 0 0 91 
Malikarjanadu Setti v. Lingamarti Fantulu, 26 
M244 (F. B.); 12 M L J 279 
Malikharjuna Frasnda Naidu v. Matlapalli Yir> 
ayja, 47 Ind Cas lOOOi 41 M 849; 24 M L T 
g 134; 85 M L J 231; 8 L W 197; C1918) M W N 
699 

Mallappa 7, Matam Nagu Chettj, 48 Ind Cas 
168; 42 M 41;8 L W 622; (1918) M W N 719; 
35 M L J 655; 24 M L T 400 
Mancharam v. Fakircband, 26 B 478; 3 Bom L 
1168 

Mancharji SorabjiChuUa 7. Kongseoo, 6 B H C 
R(0. C. J.)69 

Mandal A Co., v. Faaul Ellahie, 28 Ind Cas 209; 
41 C 825 

Mandoth Veotil Cbappan 7. Pnthanpurayi Ranu, 
15 lud Cas 587; 37 M 420; 13 M L T 1 18 
Manik Borai 7. Bani Charan Mandal. 10 Ind Cas 
469; 13 0 L J 649 at p 660 
Manilal Hewadat 7. Bai Bowa, 17 B 758; 9 Ind 
Duo (n. b.) 498 

Manindra Chandra Nandi v. Secretary of State 
for India in Council, 34 C 257; 5 C L J 148 ... 
Manindra Chandra Nandi 7. Secretary of State 
for India in Council, 9 Ind Cas 311; 38 I A 31; 
38 C 372; 15 C W N 201; 8 A L J 140; 18 C L 
J 124; 9 M L T 196; 13 Bom L R 82; 21 M L J 
365; (1911) 2 M W N 53 (P.O.) 

Manindra Chandra Nandi 7. Upendra Chan- 
dra Basra, 2 Ind Cas 828; 36 C 604; 9 C L J 

343 ••• 

Manindra Chandra Naudi Bahadur 7 . Durga 
Bundari Dasya, 32 Ind Cas 185; 20 C W N 680 
at p 684 

Mauiram Seth v. Seth Rupchand, 33 C 1047; 4 0 
L J 94 (P. C.)i 8 Bom L R 501; 1 M L T 199; 
3 A L J 626; 16 M L J 300; 2 N L H 130; 83 
1 A 165; 10 C W N 874 191 

Mauki V. Bhag>vanti, 27 A 415; AWN (1905) 
19; 2 AL J 64; 2 Cr L J 24 
MaukuiaPasi 7, Queen Empress, 27 C 139; 40 
W N 97; 14 Ind Deo (n. e.) 92 
MunnalU Veottil Itti Panku Meuon 7. Dharman 
AcLuu, 43 ind Cas 625; 41 M 468; 22 M L T 
643; (1018) M W N Ob; 31 M L J 193; 8D W 
118 tF. B.) 

Uunohar Qanesh 7. Lakhmiinm Go7iudram, 
12 B 247; 12 lud Jur 387; 0 Ind Deo (N. s.) 
650 

Manohar Lul v. Jadunatb Singh, 28 A 586; 8 Bom 
L R 489; 4 C L J 8 iP. O.); 10 0 W N 89b; 9 U 
0 210; 1 M LT210; 16 M L J 291; 3 A L J 
710; 33 I A 128 

Mai'ia Chiunury v.Eyre Evaus, (1864) 11 11 L C 
116; HER 1274; 10 Jur IN. s.) 855; 11 L T 
(K. B.) 68; 13 W R 20; 4 N R 520; 145 R IC 
79 


Page. 


798 

699 

603 

665 

407 


782 

257 

971 

987 

813 

119 

608 

932 

350 


369 


413 


87 


,616 

829 

333 


244 


444 


983 




192 


Itl!— ojntd, 

Markapuli Reddiar 7. Tbanda7a Kone, 25 Ind 
Cas 916; (1914) M WN798 
Marsdcn 7. Wardle, (1854) d £1 & B1 695 
at p 701; 2 Com L R 1707; 23 L J Q B 263; 
18 Jur678; 2 WE 455; 97 BR711: 118 ER 
1302 

Maruti 7. Banubai, 4 Bt»m L R 801 at p 
808 

Masitamani Mudaliar 7. Sethuswami Aiyar, 41 
Ind Cas 701; 41 M 251; (1917) M WN 602; 33 
M L J 219; 22 M L T 115 ... 

Mata Holiappa 7. Yitbal Gopal Hsbbu, 36 Ind 
Cas 74; 40 B 662; 18 Bom L 11 712 
Mata Prasad 7 . Ram Charan Sahu, 25 Ind Cas 
381; 36 A 446; 12 A L J 701 
Mathewson 7 Sri Ram Kanai Singh, 1 Ind Caa 
626; 9 C L J 523; 36 0 676 
Mathura Das 7. Babu Lai, 1 A 683; 1 Ind Doc 
(n. 8)477 

Mathura Kunwar 7. Durga Kuuwar, AWN 
(1905) 254; 2 A L J 747; 2 Cr L J 798 
Mathura Naikin 7. Esu Naikin, 4 B 646 at p 65S 
2 Ind Dec (N. s ) 871 

Mathura Frosad 7. Anurago Koor, 6 Ind Cas 
679; 14 C W N 481 

Matra Mondal 7. Hari Mohun Mullick, 17 0 165 ; 

8 Ind Deo (n. s.) 642 ... 

Matru Mai 7 . Durga Kunwar, 55 lud Cas 969; 47 
I A7i; 18 A L J 396; 38 M L J 469; IILW 
629; (1920) M W N 338; 2 U P L E (P. C.) 
76; 22 Bom L R 653; 32 C L J 121; 42 B 864; 
27 M LT 319 (P. C.) 

Maung Chit Saya v. Ma Meinkale, U B R (1892* 
06), U, 193 

Maung Kado 7. Ma Kyin, U B R (1897>1301) II, 
164 

Maung Kyuw Yau v. Maung Po Win, U 
B U (1904-06) 11, Buddhist Law, Inheritance 
1 

Maung Po llnyin 7. Ma ilnyoin, 37 Ind Cas 767; 
10 Bur L T 238 

Maung San Ba 7. Maung Lun Bye, 42 Ind Cas 
74; 3 U B R (1917) 13; 11 Bur L T 123 
Maung Tun Gyaw v. MaBalo, U B R (1897>1901) 
H, 186 

Muvoulu Seetbaram Naidu 7. Doddi Rami Naidu, 
6 Ind Cas 137; 83 M 208; 7 M L T 18); 20 M L 
J6l 

Mavula Ammal 7. Ma7ula Maraooir, 80 M 212; 
17MLJ376 

Maxtield t. Burton, (1678) 17 Eq 16; 43 L J 
Ch 46; 29 L T 671; 22 W R 148 
Mayorof Southond-on-Sca 7. White, (1900) 88 L 
T408 

Mceoatchi Aohi 7. Auauthanaruyana Ayyar, 26 
M 224; 12 M LJ 3S0 

Meer Mahomed Tuque v. Jadunoth Jba, 16 W 
R (P.O.) 28 

Megh Raj Yaish v. Abdullah Khan, 25 Ind Cas 
208; 12 A L J 1084 at p 1038 
Mcghraj 7. Bidyabati Koor, 28 lud Cas 667; 21 
CLJ279 

Mercedes 7. F. I. A. T. Co., (1913) 31 R P 0 
8 

Merry v. Nickalls, (1872) 7 Oh App 733 at p761| 
20 W K 929; 27 L T 12 


Page* 


194 


62 

801 

957 

401 

121 

766 

748 

429 

264 

260 

268 


662 

0 

9 

10 

763 

617 

9 

650 

831 

266 

600 

717 

436 

034 

480 

342 


444 


409 


Volt LX] 


TABLE Off OAftBS OITSD 


contd. 


Page 


380 

93 

10 

9 

n 

341 

107 


Motbaram Bamrakhiomal v. Hewaabaad |tam- 
rakhiomal, 44 lad Cas 269, 45 I ^ ^ 

W N 377; 4 P L W 197; 34 U Ij J 327: 7 L W 
361* 23 M L T 218; 16 A L J 281:27 C Ii j 
845; 20 Bom L R 636; (I918j M W N 687; 45 

0 666; 12 S L R 116 (P. C.' 

Meyoa Lall Ghose r. Gobinda Sunder Smha 
Ohowdhury, 4i Ind Cas 679 . . , « nJ' 

Mi Chan Mya v. Mi Ngwo Yon, 31 Ind Cas 91; 

UBR(1915)ir, p74 
MiSo V. Mi Hmat Tha, SJ ti B 177 

Mi Ta V. Nga Sein, TJ B R (1907-09) Hi Ex 

MUler v.%ouripore Company Limited, 8 B L R 

285 • ** 

Mills V. Cannon Brewery Company Limited, 

<1920) 36 T L R5l3i 89 L J Ch 351 ... 

Mina Kumari Bibiv. Bijoy Singh pudjuni. 40 
fnH Oftfl 242* 44 I A 7 ^; I P L W 4205 6 
L \V 711; 33 M L J 425; 21 OWN 680 ; 21 
M L T 341; 15 A L J »82; 25 G L J 508: 19 
Bom L R 424; (1917) M W N 473; 41 C 662^ 

Miaakahi Naiou 7 Subr.aminya Sastri, 11 M 21 
at p 35 (P 0.'; U I A 160; 5 Sar P C J 54; U 
Ind Jur 39V,4 Ind Deo (N. 8 ) 58 145, 616 

Minet 7 . Johnson, (ib91> 

Miraj-ud-din v. Karam Uakhsh, 43 P W R \wl, 

35 P £j R ) 002 ’** 

Modhu Sudan Singh 7 . E G.Booke,25 0 ^ (P-®-)* 

24 I A 164; I C W N 433; 7 M L J 127; 7 Sar 
P C J 194; 13 IndDeo (n. a ) 1 •” 

Mohammad AH Naki 7 . Ahmad-un-niaa, 1 O C 

M^nmad Mobain 7 . Mohammad Abid. S2 Ind 
Caa 159; 22 0C 72 

Mohammad Zahoor AH Khan 7. Thakooranee 
RuttaKoer.ll MIA 468; 9 W R P C 9; 

2 Suth P C J 107; 2 Sar P 0 J 3<0; 20 E R 

177 

Mohan Lai 7 . Nand Kiahore, 28 A 270 (P. B.); 

2 A L J 839; AWN (1906) 280 ... 

Mohan Lalji 7 , Gordhan Lalji Maharaj, 19 Ind 
Caa 337; 36 A 283; 17 0 W N 741; 11 A 
L J 54?; 17 0 L J 612; 16 Bom L R 606: 
(1918) M W N 536; 14 M LT 27; 40 I A 97 
(P.O.) 

Mohan Lalaji v, Madhuaudan, 6 Ind Caa 77; 32 
A 461; 7 A L J 430 

Moher Sheikh 7 . Queen-Erapresa, 21 C 392; 10 
Ind Dec IN. a.) 893 

Mohideen Ibrahim 7 . Mahamed Meera Le 7 ai, 17 
IndCaa 4 7:23 M L J 487; 12 MLT43r; 
(1912) MWN 1130 

Mohim Chunder Pal 7 . Ahmad AH Khan, 33 Ind 
Caa 316; 22 C L J 561 

Mohini Mohan Banerji 7 . Emperor, 36 Ind 
Caa 871; V P L J 650; 18 Cr L J 39; 3 P L W 
64 

Mohini Mohan Miaser 7 . Surendra Nurain Singh 
26 Ind Caa 298; 42 0 650; 21 0 L J 63; 18 C W 
N 1189 

Mohori Biboo 7 . Dharmodas Ghoae, 30 C 539 
(P. C.); 5 Bom L R 421; 7 C W N 411; 30 I A 
114; SSarPC J874 


320 


827 


151 


565 


767 


655 


^^-»oontd. 


27 

Page. 


• *« 


470 

170 


50 


66 


801 


797 


282 


520 


Mohru 7. Mntaaddi, '0®.^.®;}®®Vcas^672. 34 A^' 
Mohaon AU 7 . Maaoom Ah, 11 Ind Cas 672, 34 A 

Moltby 7 . MuJr^e^lls, fl860l 6 H & N ‘-iJ L J 
Ex 377; 2 L T iN a.) 36.2; 120 R R 839; 167 E 

M^^ikea Dumber Saheo v. Monkee Bhullundur 

Sabee 15 V7 R 123 ** 

Monmohiney Daaaee 7 . Radha Kriato Daaa, 29 0 

MoJteaoi-e 7 , Monday Motor Com^nenta Co., 
(19181 2 K B 24l;87 L J K B 907;119Ll 
340- 62 S J 535; 34 T L R 463 ... 

Moore, In re, Trafford 7 . Maoonochie, ('8^-39 
Ch D 1 16; 57 L J Ch 933; 59 L T 68 .; 37 W R 
83; 62 J P 6.)6 . ^ , » •« 

Mooaa Goolatn Ariff 7. Ebrahim Ariff, 

16 Ind Caa 7C; 40 C I; 16 C W N 937; 23 
M L J 216; 16 0 L J 642; 14 B^m L R 
211. 12 M L T 449; 5 Bur L T 211; (1912) M 
W N 1097; 10 A L J 486; 6 L B R 119; 391 A 

237 (P* 0.) *** 

Morgan 7 . Marqnia, (1853) 9 Ex 45; 2 Com L R 
276; 23 L J Ex 21; 93 R R 634; lo 6 E R 

Morphett 7 . Morphett, (1889) 1 P A D 702; 2i 
LJMat2.3; 19 L T 801; 17 W R 471 ... 

Moses Kerakooae 7 . Benjamin Brooks, 8 M I A 
3 . 59 : 4 W R 6 l (P. 0.); 1 Suth P C J 426; ISar 

P C J 778; 19 E R 559 ^ 

Motan Mai 7 . Kirpa Mai, 79 P R 1906; 1C6 P W 

R 1906 

Moti Chand 7 . Ikram Ullah. Khan, 39 Ind Caa 
454; 33 A 173; 16 A L J 150; 6 L W 388; 21 M 
L T 267; 32 M L J 383; 21 C W N 616; 19 
Bom L R 43“*; 23 0 L J 24; (1917) MWN 
458:44 1 A 54 (P.O.) 

Moti Gulabohand v. Mahomed Mehdi Thana 
Topan,20 B 367; 10 Ind Deo (n.s.) 807 
Motilal 7 . Ad 7 ooate.Geoeral of Bombay, 11 
Ind Cas 647; 35 B 279 at p 285; 13 Bom L R 

471 

MouWie Abdool AH 7 . Mozuffer Hosseiu Chow- 
dhry, 1 i W R P C 22; 2 Suth P 0 J 462... 
MonWie Mahamed Shumaool Hooda 7 . Shewu- 
kram,2lA7;22 W H 409; 14 B L R 226 
(P.C 3 SarP C J 405 .••• 

Muhammad Abdul Goffur 

Bee 7 i Ammal, 62 Ind Caa 60o;42M 661; 
25 M L T242;k M L J 456; (1919) MWN 

484 "* 

Muhammad Allahdad Khan 7 Muhammad 

Ismail Khan. 10 A 289; 6 Ind Deo (n. a,) 

193 *** 

Muhammad Baqar AH Khan v. Hazori Lai, 52 

Ind Cas 108; 6 0 L J 29i 
Muhammad Husain 7 . Mul Chand, 27 A 395 at 
p 396; AWN (1905) 4 ••• 

Muhammad MahbubAH Kbau 7 . Bharat Indu, 
63 Ind Cas 54; 23 C W N 321; (1919) MWN 
507 iPf C*) 

Muhammad Maroofv. SultanAhmed, 24 IndCaa 
126; 12 A L J 415 

, Muhammad Mondal 7 . Fakiruddi Munsbi, 
1 (Piggot) 50 Ind Caa 643; 33 C L J 255; 24 C 
' W N *103 9 


863 

631 


941 

416 

617 

338 

807 


814 

686 

367 

978 

7 


246 

207 

930 

983 

930 


856 

839 

178 

914 

708 

173 

8:^7 



28 


INDIAN CASES, 


M— conoid. 


Page. 


Mnjarar Ibrambibi V, Mnjavar Hussain Sheriff. 

^ 623 ... 170 

Uuktakeshi Dasi y. Srinath Das, 26 Ind Oas 
216 jI 9CLJ714 ina oas 

Mukunda Lai Ohnckerbiitty y. Manmohini Dobi. 

26 Ind Cas 903; J9 C W N 472 778 

Mulballen V. Marmn,3 Dr & War 317 444 

Mungnl Perahad Diohit v. Grija Kant Labiri.’s 

P pS 5 )^0 C I' 8 I A 123j 4 Sar 

P 9 ^ ^ Dfic fw. B.) 32 26 861 

Muniappa Chettiar y. Vellachamy Mannadi, 49 ’ 

Ind CaB278; (1918) M W N 853; 26 M L T 19j 
9 L W 6 * 666 

Municipal Committee of Nasik r. Collector of 
Nasik, 28 Ind Cas 589; 17 Bom L R 324; 39 B 

886 

Munnavara Begam v. Mir Mahapalli, 51 Ind Cas 
489; 41 M 1033 ’ 

Murli Parshad v. Lai Mani Pando, Scl Dec No, 

•0 of 19J6 25S 

Murray 7. Queen-Kmpress, 21 C 103; 10 Ind Dec 
(N. 8.) 701 ^yg 

Mi^ta/a Husain Kban v. Mohammad Yasin AH 
Khan, 36 Ind Caa 299; 38 A 65?; iO M L 

1 362; 14 A L J 1083; 18 Bom L R H64; 31 
M L J 804; (1916) 2 M W N 555; 25 C L J 1; 

19 O C 290; 1 P L W 122; 43 I A 169; 

21 C W N 410; 4 0 L J 8; 4 L W 638 

(p. C.) ^ ^ £40 

Murugappa Chettiar v. Ramanatban Chettiar, 

26 Ind Cas 60; 1 L W 881 ... 94 

Murugesam Pillai v. Gnana Sambanda Pandara 

8annadhi,39 Ind Ca8659; 44 I A 98; 21 M L 
T 288; 32 M L J 369; 16 A L J 281; 1 P L W 
457; 6 L W 769; 21 C W N 761; 40 M 402; 19 
Bom L K 456; 25 C L J 589; (1917) M W N 
487 (P. C.) ... 470 

Musahar Sahu V. Hakim Lai, 32 Ind Cas 343- 
43 1 A 104: 30 M L J 116; 3 L W 207s 20 C W 
N 393; 14 A LJ 198; (1916) 1 M W N 198; 19 
M L T 203; 23 C L J 406; 18 Bom L R 378; 43 
C621(P.C.) 727 

Miithiuh Chettiar v. Bawa Sahib, £61ud Cus 46- 

27 M L J 606; I L W 969 ... 809 

MiithovaShetti v. Kanthoppsk Shcttl, 45 Ind Cas 

975;' 7 L W 482; 34 M L J 431; 23 M L T 291- 
(1918)MWN334 393 

Mutiiu Gouuduu V. Anantlia Goundau, 31 Ind 
C a.. 528; 29 M L J 685 at p 687; 18 M L T 476- 

2 J, W 1)07; U91G) 1 M W N 113 173 

MiitliUKiimi Muduliar v. Simambedu Muthu*. 

ktiuiai'Ubwomi hJuduHnr, 23 I A 83; JO M 403 
(P. C.:; 6 M L J 113;7 Sar PC J 45); 6 In<l 
Dec (n. 8 ) 987 261 

Muthusamier v. Sieo Srto Methanithi Swumiyar 
Aveigal, 19 ind ( ^8 694; 38 M 356; 13 M 
L T 498; (19)3) M W N 58); 25 M LJ 

446 

MuUavaduganadlm Tovar v. Periusami Tevar 
23 lAliS at (I 137; 19 M 451 .P. C.)-Um' 
1020*^^** 7 «ur P C J 83; OludDcc (k. e.) 

IiIiitDinayagam v. Brit.., (1918) A C 6C5; 87 L J 
MuUufiimi V. Miitliiki I ariifiami 16 M 23- 2 

L J 2'.6; olud Dec •K..)721 . 25 > 


N 


ri92i 

Page, 


Nabodwipendra Mookerjee v. Madhu Sudan 
MandaJ, 16 Ind Cas 741; 18 C W N 473 111 

22 c 742i 11 Ind Dec (k, s.) 493 01 

Krishnamurthi Aiyar. 6 Ind 

Nagappa v. Venkat Bow, 24 M 265 ’ 864 

53 lod Cas 816; 161 

^ it 1 JI 9 J Qg 

Nand Kishore v. Ram Ratan, AWN (1887) 

250 644 

Nand Ram v. Fakir Cliand, 7 A 623; A W N 
(1886) 139; 4 Ind Dec (N. 8.) 639 ... jgj 

Nandan Siugh y, Gunga Parshad, 20 lad Cus 
89^; 35 A 5)2; 11 A L J 786 ... 06 

Nanjappa Chettiar V. Ganapathi Goundau 12 
Ind Cas 607; 35 M 698; 10 M L T S65; (1911) 

I 2 M W N 414; 21 M L J 1052 ..; 282 

, Nannhu v. Thakurji Maharaj, 46 Ind Cas 764- ie 
I A L J 8S1; 41 A 37 ’ g32 

' Venkatachalapati', 

4 M 250; 1 Ind Dec (N. 8 .) 1010 635 

Vengam Naid^ 

? ? ^ n R P C 30; 1 Suth P 0 J 460; 

ISarPC J 826:19 E RC66 960 

Narain Singh y. Gobind Ram, 9 Ind Cas 1022; 8 
A L J 431; 33 A 523 g. . 

NarasimhaRazuv. Veerabhadra Bazu, 17 M 287' 

6 Ind Dec (N. s.) 199 ’ 

Nar^ayan v. Timmaya, 31 B 60; 8 Bom L R 

nT7%"orL“r6;i 

^“ 1 6 C W®N 891 

Narcudra Bhman Roy V. Jooondra N.ia n„ ' 

36^1adCaa3e, 20^ W TmS; ” l‘o 

Na„oon,al v. Tirathmal, 30 lad Caa 61, 9 S L K 

r- Kommoltby, 18 Ind 

M L T 2% ■* N ‘82:53 

3 ?M '■ Annangam 01 .;;; 

run, 30 M 363; 2 M L T 330; 17 M L J 

Natuthodi Kunhi v. Chamn Vn.v j'* t'j 
C aa 787, 11 M 162, 33 M W 6o5 ’ -A 3!°l 

N 825 ^ ^ ^ M W 

Kishoro Lai Singii 

27 C ° 22 C W N 3?2 

Nuwab Bah.ulur of Murshidabad v. Harisi; 

Chandra Acharjee, 11 Ind Cus 65; 13 c L J 

09t> _ 

... 739 



Vol LX] 


TABLE OF CASES CITED. 


29 


Page, 


N — contd. 


Nawab Jahan Ara Begam 7- Uirza Sajja-ud-Dm 
Bokht. 9 0 W N 835 

Neath Buildiag Society v. Luce, (1890) 48 Ch D 
1685 69 L J Ch 3; 6 1 L T 611 at p 615j 38 W R 
122 

Neelkiato Deb Burmono t. Baerohander Thakur, 
12 U I A528; 12 W B P C 2lj 3 BL R 1* 

C I3i 2 SarP 0 J 523; 2 Suth P 0 J 243 20 B 
R 436 

Nepen Bala Devi v. Siti Kanta Banerjee, 8 Ind 
Ca9 4l! 12 C L J459; 16 C W N 168 
New Land Development Aasooiation and G ay, 
In re, (1892) 2 Oh 138; 61 L J Oh 321; 66 L T 
404; 40 W a 2 '6 

Newby v. Sharpe, (1878) 8 Oh D 39; 47 L J Ch 
617;33LT533;26 W B685 
Newoa8tle»Under-Lyne and Turnpike Roada v- 
North Stoffordahire Railway Company, (1860, 

5 H 4 N 160; 120 R R 624; 29 L J 41 0 150 
8 W R 216; 1 L T 332; 157 E B 1140 
Nga Po Thit V. Mi Thaing,S J L B 18 
Nga Son v. Ma Nvo, U B R (1897*1901) ll, 
531 

NiamutKhan v. Phadu Buldia, 6 0 319 (F. B.’; 

7 0 L R 227; 3 Ind Dec (N. a ) 209 
Nicholaav. Aaphar, 24 0 216; 12 Ind Dec (N a.) 

810 

Nidhi Lai v. Mazhar Husain 7 A 230 ; A W N 
(1885) 1 : 4 Ind Deo (N. a.) 452 
Nihal Singh v. Sewa Ram, 35 Ind Cas275; 33 A 
292:14ALJ434 

Nil Madhab Sikdar v. Narattam Sikdar, 17 0 8 10; 

8 Ind Deo (K. a. 109» 

Nilakandan v. Padmanabha, 14 M 153; 5 Ind 
Dec ’ N. B.l 108 

Nilmoni Chowdhuri v. BaaantaKnmar Banerjee, 
29IndCa9 8U; 19 0 W N 865 
Niranjan Nath v, Afzul Hussain, 34 Ind Oas 822; 
128 P R 1916 (F. B.); Ill & 176 P VV R 1916; 
)06PLR1916 

Nirmull Ohandra Mookerjeo v. Doyal Nath 
Rhattacharjee, 2 0 130; 1 Ind Dec (n. a.) 

379 

Niatarini Daaai v, Nundo LalBoae, 26 0 891; 3 
OWN 670; 13 Ind Dec (n. a.) 1171 
Niatarini Dob7a v. Bobari Lai Mukhapadhya, 27 
Ind Oas 239; 19 0 W N 52 
Nitoyi BehariSaha v. Hari Qovinda Saha, 26 0 
677; 18 Ind Deo In. a.) 1033 
Norendra Nath Koer v. Bhusan Chandra Pul, 57 
Ind Caa 376; 31 0 L J 495 (F. B ) 

Noroudra Nath Sarcar v. Kamalbasiui Dasi, 23 
0 563 ;P. c.):23 1 A 18; 6 Sar P 0 J 667: 6 M 
L .1 71; 12 Ind Dec (n. s.l 374 
Norriati v. Marahall, (I8M) 56 B R 977; 5 Made! 
476; 63 R 1136 

North Eafltoru Railway v. Lord Huatings, (1900) 
AC 260 at p 26); 60 L J Ch 516; 82 L T4i9; 
16TLR325 

North Manchester Overseers v. Winstanley, 
(1903) I K B835 at p 836; 77 L J K B 661; 
98 L T 781; 72 J P 171; 6 L G R 427; 21 T L 
R 388 artirmed in . 1910) A C 79 L J K B 9.5; 
101 1. T HIG; 74 J P 40; 8 L G R 75; 5 1 S J 80; 
26 T L R 90 


214 


5)8 


534 

1:0 

9:9 

•178 


409 
8 , 

10 

400 

8)6 

238 

055 1 

938 ^ 

I 

16) 

207 

113 

275 
342 
624 
512 
280 


622 i 

I 

256 

448 


N — conoid. 

Norton v. Ellam, (1837) 2 M & W 481; 1 M & H 
69: 1 Jur 433:6 L J (n. s.) Ex 121; 46 R E646j 
150 BR 839 

Norton V. Seton, (1819) 3 Phill 147; 161 ER 
1283 

Ni ityamoni Dassi V. Lakhan Chunder Sen, 33 
Ind Caa 452; 43 C 660; 20 OWN 622; 30 M 
L J 5’9; (1916) 1 M \V N 332; 3 L W 47 ; 
18 Bom LR 418; 24 C L J 1; 20 M L T 10 
,P C.) 

Nuiideeput Mahta v. Urquhart, 13 W R 209 at p 
211; 4 B L R A C 181 

Nundo Lai Bose v. Nistariui Daasi, 27 C 428; 4 
C W N 169: 14 Ind Deo{N. a.) 232 

Nur Ahmad v. Altaf AH, 2 A 58; I Ind Deo 
(N. a.) 583 
ei . 

O 

Official Assignee of Madras v. Annapurnaramal, 
20 Ind Caa 90'; 14 M LT 160 

Official Receiver v. Cuoke, (1906; 2 Ch 661; 75 L 
J Ch 757; 13 Manaon 337 

Oliver v. Hinton, (18991 2 Ch 264; 68 L J Ch 
533; 81 L T 212; 48 W R 3; 15 T L R 450 ... 

Oomda Beebee v. Syud Shah Jonab Ali, 5 W R 
132; 1 Ind Jur (n. 8.‘ 143 

Oriental Bank Corporation, In re, MaoDowalPa 
case, (1886) 32 Ch D 366; 55 L JCh620; 61 L 
T 667;34WR629 

Oriental Government Security Life Asaiiranco 
Company Limited V. Vantedu Ammiraju, 10 
Ind Caa 263; 35 M 162; (1911) I M W N 270; 
9MLT451 

Osborne and Rowlett, In re, (18S0) 13 Ch 774 at 
p776;49 L JCh3lO; 42 L T 650; 28 W R 
365 


Paga- 


941 

368 


699 

823 

342 

527 


206 

979 

256 

838 

768 


243 


409 


500 


Pudmanaba Payi Kanniah v. Emporor, 6 Ind Caa 
145; 33 U 264; 7 M L T 79; 20 M L J 84; 1 1 Cr 
LJ 49 1000 

Padmanabaya v. Ranga, 6 Ind Caa 447; 34 M 
161; 20 M L J 930; 8 M L T UO; (1310) MW 
N 462 ... 314 

Pa"e V. Midland Railway Co., (1894) 1 Ch 11 
at p 20; 63 L J Cli 126; 7 R 24; 70 L T 14; 42 
WR116 ... 236 

Pago V. Newman, (1829) 9 B & C 378; 4 Man & 

Ry 305 7 L J (o. a.) K B 267; 33 R R 201; 109 
E U 140 ... 355 

Paladugu Paraaiirnmayya v. Valli Ramaohan- 
dradu, 21 Ind Cas 5G4: 38 M 432; 14 M L T 
392; (1913) M VV N S7l ... 861 

Pulaoiandi Chotti v. Appavu Chetti.ar, 34 Ind 
Cas 778; 30 M L J 505; 19 M LT390 ... 898 

Palaniappa Cliotty v. Doivasikamouy Pandara 
Sannadhi, 39 Ind Caa 722; 44 I A 147; 21 0 
VV N 729; 15 A L J 485; 1 P L W 097; 33 M L 
J 1; 19 Bom L R 667; 22 M L T 1; (1917) M W 
N 507; 26 C L J 53; 4') M 709; 6 L VV 222 
(P. C.) ... 470 

Palmer v. Johnson, (1884) l:) Q B D 351 at p 
355; 63LJ (i B 34«; 51 L T 211; 33 VV R 
226 ... -I'-'y 



30 


INDIAN CASES. 


(1921 


I>— coutd. 

randhariDath Sakha Ram r. Shaokar Karajan 
JoEbi, 26 B 586; 3 Bom L R 244 
Fandharinatb VishTanatb v. GoTind SbiTram, 32 
B 69 at p 71; 9 Bora L E 1205 
Pandu T. Vithu, 19 B U(^ 10 Ind Deo 'n, a.) 
96 

Pandurang v. Anant, 6 Bom L R 9f6 at p 
963 

Papala Chakraponi v. Lacbimiaclii, 4'> liid Caa 
760; f8 M L J 209; (1918) M W N 140: 23 M 

L T rco 

Param Hans v. Randhir Singh, 85 Ind Cas 748; 
38 A 461: I4A L J 673 

Parembath Mannkkal r. Puthcngattil Moofamu, 
28 M 406 

Parse Ram T. Sberjit, 9 A 601; AWN (1887) 
263; 6 Ind Dec n a.) 878 
Parbati Dasi v. Baikuntha Nath Das, 22 Ind 
Cas 51; 26 M L J 248; 16 M L T 66; (19141 M 
WN 42; 12 A L J 79; 19 C L J 124; 18 C W N 
428; 10 Bom LB 101 (F. C.) 

Parbati Kunwar v. Chandarpal Kuowar, 4 lod 
Cas 25; 36 1 A 125 at p 136; 10 C L J 
216: 13 C W N 1073; 6 A L J 767; 11 Bom 
L R 820; 12 OC 3b4;31 A 467; 19 M L J 605 
(P. C.) 

Farbattv Debja v. Mathuia Nath Banerjee, 16 
Ind Caa 463; 40 0 29; 16 C L J 9;I6CWN 
877 

Purmeeear Singh V. Kailaspati, 36 Ind Cas 80); 
1 P L J ?36 at p 841 ; 1 P L W 96; 17 Cr L J 
369; (1917) Pat 1 

Parvatibayamma v. Rainakrlahna Eau, 18 M 
146: 6 M L J 44; 6 Ind Dec iN. s ) 460 
Pattabhiraroayya Naidu v. Ramayya Naidu, 20 
M 23;7 Ind Doc (n. s.) 1G 
Paulifin Valoo Chelty v. Paiiliem Sooryah 
Chetty, 4 I A K9: 1 M 262; 1 Ind Jur 325'; 8 
Suth P C J 387; 3 Sur P C J 698; I Ind Die 
(N, 8.) 167 

Peareth v. Marriott, (U83) 22 Ch D 182; 43 L T 
170:62 L JCh22I|W R 68 
I'eari'OD T Spencer, < 1861f 124 K E 666; 1 BA 

S 671 atp 684; 7 Jur N h.) 1195; 4 L T N. s.) 
769; 121 ER 8:7 

Pearapo y. Spencer, (1663)3 BAS 761; 8L 
T (N S.) 106; 11 W II 471; I N U 373; 122 E 
R 266; 124 RU 667 

Peol V. London and North Western Bailway 
Com|)aiiy, (ItO?) 1 Cb 6**7; 76 L J Ch 579; 90 
L T 4U8 

* « » 

Peria Kovil Rarnaouja Poria Jeeyaugar y. 
Lakahmi Doss, tO M 1 ; )6 M L J 398; 1 M L 
T 233 

« 4 I 

Perosha Cureetji Parakh r. Manekji Dossabhoy 
Watcha, 22 B 69P; 11 Ind Deo (n. s) 

H82 

I’enimbra Nayar t. Subrabmuniuu Pattar, 28 M 
-145; lO M L J 61; S Ind Dec (k. b.) 712 
Peruvian Guano Co. v. Dreyfus, (1892; A C 166- 
61 L J Ch 749: 6t o T 526; 7 Aap M C 226 
I'hutinabi v. Abdi.'.la Mueu Suit, 21 Ind Cas 164- 
38 M 491; 14 .M L T 568; (1914) M W N 76- 26 
MLJ115 


Page. 


494 

103 

689 

301 

2£6 

659 

814 

5?3 


79 


634 

402 

62 

247 

24 


360 

634 

6^6 

5CC 

842 

IC8 

946 

216 

3.0 

1G3 


contd. 


Page. 


Pheka Jha V. Emperor, 61 Ind Cas t-38; 4 p 
L J 436 at p 41^ (1919) Pat 266; 20 CrLJ 
546 

Pierso y. Tannessee Coal, Iron and Railroad 

Co., (1899) 173 U S 1; 43 Law Ed 591 

Pingala Lakshmipathi y. Chalamayya, 30 M 434' 
j 7 M L J 101; I2M L T lOl ] 

Piran y. Abdool Karim, 19 0 203 at pp 220, 22i- 
9 Ind Dec (N-. 8.1 681 

Piran Ditta v. Manga) Singh, 103 P R lf08; 207 
PWR1908 

Pokkunuri Balamba v. Krishnayya, 20 Ind Cas 
934; 37 M 4S3; 25 MLJ 65; (1913) MWN 
697;14MLT363 

Pollard V. Wybourn, (1S28) 1 Hag Ecc 726- 162 
ER732 

Ponnanimal V. RamamirJa Aiyar, 27 Ind Cos 
679. 38 M 829; 7 M L T 1 26; 28 M LJ 127- 
(1915) MWN 130 

Pooley’s Trustee v. Whetham, (1886) 33 Cb D 
111 at p 123; 66 L J Ch 899; 66 L T 333; 34 W 
R689 

Poomo Cbunder Ghoso y. Sassoon, 26 C 4P6 
(F. B.); 2 C W N 269; 13 Tnd Deo (n s.) 
829 _ 

Poosarla Cbinnaswamy v. Kattamoori Venkata 
Hama Krishnayya, 37 Ind Ca8778; 4 L W 602- 
(1917) MWN 111 

Pope V. Onslow, (1692) 2 Vern 286; 23 E R 
784 

Popkin T. Popkin, (1794) I Uagg Ecc 731 (note) 
Poruviau Guano Co. v, Dreyfus, (1892) A C 
166; 61 L J Cli 749; 68 L T 636; 7 App M Q 
2^5 

Poulton V. Moore, I19I6) 1 K B 400; 81 L J K 
B 462; 112 L T 202; 31 T L R43 
Pounder, /n re; Williams V. Pounder, (18'^6) 66 
I. J Ch 113; 56 L T 104 ' - / 

Gangaradhya v. Chirag Ali. 33 

C 60. ; 4 C L J 320; 1 1 0 W N 62 

Pramada Dasi t. Lakhi Narain Mitter, 12 C 60* 

6 Ind Dec (a. a. 42 ’ 

Pramatha Nath Sandal y. Dwarka Nath 28 6 
Sol; 12 Ind Dec (n e.) 565 108 

Prannatb Boy Chowdry v. Rookea Begum 7 M 

r^T r?7 f R ^ ^ ^ 

0 J f67s 1 Sar P C J 692 

Prasanna Kumar Adhifcary v Rachimnddin How! 
ladar, 16 Ind Caa 327; 17 0 W N 163 

matter of, 12 C W 

I'l o4o tiotc 

Muhatoo, 82 C 6()2i 
9 C W N 662; 2 Cr L J 662 

Tirumala Anandani 

78; 30 M 138; 11 c W N 442; 2 M L T IlO- 17 
ML J 236; 9 Bom 1. R 588 (P. C.) ' 445 

V Prasad, 29 A 260; 

A W N (,907» 41; 4 A L J 86 ’ 

President and Governors of Magdalen Hospital v! 

W L T 46of27 W 

'’I'isi?) IRm" 1 w ““''''“J’ Company; 

(1847) 16 M A W 244; )6 L J Ex 87- 71 9 K 

484;4RalhvCa8 707,163 ERll79 ^ 


794 

340 

28 

)70 

660 

243 

r68 

05 

663 

^94 

256 

816 

267 

280 

820 


223 


413 

813 

654 

699 

602 

321 

826 


466 

812 

766 


1 • I 


855 



Vol. LS] 


TABLE OF CASES CITED. 


P — OOBOld. 


Page. 


Proctor T. Hodg.on, (1855) 10 Er 821 at p 828, 

102 E E 852; 3 Com L E 765; 24 L J Ex 

Profloiina\amarHukerjee t. Srikaot 

iXcas 365t 40 0 173 at p 184, 16 C L J 2J2i 

17 0 WN 137 , ^ „ "• 

Public Prosecutor t. ^ 

rayaoamoorty, 13 Ind Oas 8’i3; (1912) M W N 
13^, 11 M L T 127j 13 Cr J 145; 22 M LJ 

Puobha Lai 7, Kunj Behary Lai, 20 Ind Caa 603; 

IQ r L J 213: 18 0 W N 445 ••• 

Pulin Behary Das v. Emperor, 16 Ind Cm 257 
at p 300; 16 C W N 1105 at p 1136; 13 Or L 
J 609jl5C LJ517 

Puncbanand Daas Chowdhury v. Taranmoni 
Chowdraio, 12 C 64; 6 Ind Deo (n 8.) 44 .. 

Piinja Knvarji r. Bai Kuvar, 6 B 20; 3 Ind DdC 
(sal 470 

Puniab National Eank v. Salaraat Singh, 81 P E 
l&i 199 P L R 1905; U5P W E 1905 ... 

(cl 

Queen 7. Bhnttun Rujwan, 12 W B 49 

Cr *** 

- 7, Jema,8 W R 40 Cr 

7 Mohamed lloomayoon Shaw, 13 B L 

R324 1P. B.);2l W R72 
Bara DoU Chowdhry, 23 W R 3 j 

Cr ■*' 

7, Shnroop Ohunder Das, 2 W R 65 

Cr ■** 

. 7. Sreerantty Mongola, 6 W R 81 

Cr 

Queen-ErapresB 7. Alagu Kone, 16 M 411; 1 Weir 

175: 6 Ind Deo (n. a.) 1000 

— - 7. Ainanullah, 21 W R Cr 49; 12 

BLR App 16 

. — 7. Annia, RatUnrep Cr C 518; 

Cr Bg No 4'J of 1890 

7. Bharma, 11 B 701(F B ); 8 


(^—conoid 


31 

Page, 


505 


820 


52 

395 

326 

653 

20 

372 


Qaeen.Bmpresc v. Male 23 B 705 (V. B.), 1 Bom 

Dcc^Ck. .,) ^ ^ 

L!!!- V. Mogapa, 18 B 377(F. B.), 9 Ind 
- V Nga Kaut, U B R (1892-9S 


^ ^ V. Parshram UayBing, 8 B 216; 

4 lad Deo (n. a. 5^8 „ ^ 3 ^ 3 ,^ 3 ,, 


_8,4 aod 508;_7 M Dee^lN. a.l ^ ^ 

29’; 54 WR 344 

R 


64 

17 

595 

64 

595 

790 

62 

107 


. I 4 


367 


Ind Deo (N. B.) 461 

7. Duma Baidya, 19 U 483, 1 


7t0 

790 

595 

661 

780 

790 

593 

58 

595 

593 

678 


689 

492 

778 

85 

900 


R. 7 . Bennett, (1835) 4 P * F U05 
Radanath Dose 7 . Gisborne & po , 14 U I A 1. 1 
WRP0 24; 6BLR 530: Suth P C J 397, 2 

Sar P C J 636. 20 E R 687 - 

RadhaKishen7 Uuhamdu, 67 P R 1888 •” 

Ldha Kishen filanjhee 7. Rajah Ram Mundul, 6 

Ra^ha tShen Das v. Krishan Chand. 28 I A 
iK). A 415' 5 C VV N b89<P. 0«) ••• 

Radlra Rawan 7 .'Tiila Ram, l7 Ind Gas 647: 10 A 

p^ii I 913 "' '"‘J 372 

RaghoLoya 7 . Emperor, 40 lud Caa 721; 18 Or 

Ra^h^Bhumij 7 . Emperor, 58 Ind Caa 49; 6 P 

I lamiP LT2M;2lCrLJ70o 660,790 

Raghob Chumier Banerjee 7 Brojonath Koon- 

J li. W R 4S9‘ 9BLR91^ 

Eathoro "Amlhikary v, Nilmooi Siogh Deo, 2 

r nos- 1 Ind Deo ■ N. 8.1 511 
Ra^'hunUdan Singh 7, Jadunandan Smgh, 43 

Ind Caa 959; 3 P L J 253; 4 P U \V 4o0 ... 603 


Weir 298; 6 Ind Deo (n. a.) 1041 
_ ■ T. Fateh Chand, 24 C 499; 1 C 

W N 435; 12 Ind Deo (N. a.) 1000 .. 329 

7. Gangia, 23 B 316; 12 Ind Dec 

(n. 8.) 210 - 790 

— — — 7 Gharya, 19 B 728; 10 Ind Deo 
(n. a.) 487 •• 790 

— ■ 7. Ismail, 11 B 659; 12 Ind Jur 

152; 6 Ind Deo (N. 8,) 433 •• 599 

7. Jadub Das, 27 C 295; 4 C W 

N 129; 14 Ind Deo (n. 8.) 194 •• 58 

I — 7, Jaginnatb Bhikaji Bha7e, 10 
B 183; 6 Ind Dec *N. 8. t 607 671 

- 7. Kabhai, Rat Unrep Cr C 336; 

Cr RgNo. 26 of 1887 •• 593 

7. Khem, 22 A 116; AWN 

(1899) 207; 9 Ind Den (N, a.) 1107 ... 596 

■ ■ ■■ ■ '■ ■ ■ 7. Mahabir, 18 A 78; AWN 

(1895) 227; 8 Ind Dec (n. B.) 757 58 

Maiku Lai, kO A 133; AWN 

^1897) 224; 9 Ind Deo (n. 3.) 446 790 


Ragh;naThToV“^IarV^^^ JJena 50 

lod Cas 849; 46 I A 1 8 at p 166; UAL J 
•iO?- 36 M L J 660; I U P L R (P- L.) 43, -3 O 
wVoU- 26 M L T 76; 30 0 L J 160 2l Bom 
L11895 :‘i0LW 347; 47C95(P.C.) ...230 

Raghunathji Tarachand 7. Bank of Bombay, 2 

fnd Cas .73; 34 B 72; U Bom 26o Oil 

Ri»>umbliOV llabibbhoy7. I’uruor, 17 B 341; 20 1 
A 1 ; 6 Sar P C J 256; 17 lud J ur 40; 9 Ind Dec 

Kehmat Karim v. Abdal Karim, 3t C 672, 6 C L 

J 119- lie W N 674 ••• 

Rai Rad’ha Kisbeo 7. Collector of Jaanpore.-d8 I 
A 28; 23 A220; 6 C W N 153; ll M L J 6a; 3 

Bom L R 78 (P. C.) ,rrA 

BaikUhori Daai v. DebeudranatU Sircar lo I A 
37; 15 0 409 (P. C.); 12 Ind Jur l7o; 5 Sar P 
C J 100; 7 Ind Dec (N. a.) 857 •• «97 

Raj Cbunder Roy 7. Sbama Soondari Debi, 4 C 

I 683; 2 Ind Dec (n. a.) 370 o^., om i>'o 

1 Rai Kaur 7 . Talok Siugb, 33 lud Cas 99-; 3a I R 
' 1916; 99 P W R 1916 ••• =■*19 



32 


INDIAN OASES. 


[1921 


R—oontd. 

Raj Kumar Sarkar v. Poizuddi Tarofdar, 30 Ind 
Caa 283; 22 C L J81 

Raja All Mohammad Kkan Court of Wards 
Biahunpnr Estate, 9 O C 259 at p 261 
Raja of Pittapur v. Suriya Row, 12 I A llG- 's 
M 520 (P. C.): 9 Ind Jur 27*; 4 Sar P C J 638- 
3 Ind Dec (n. s.) 356 

Raja Ham 7, Ram Bhoy, 18 Ind Cas 77- 24 
MLJ75; 13 M L T 106; (1913) M W N 

Raja Ram Singhji v. Chuiini Lai, 19 A 205: A W 
N (1S97) 47; 9 lud Dec N. s ) 135 
Rajagopalachari v. Subbaraya Mudali, 7 M 31 
607^ ^’ 7 Jur 524; 2 Ind Dee (n. s.) 

Rajacopalan 7. Tirupanathal Thambiran, 17 M 
L J 149; 30 M 316 

Rajah Burodacaut Roy 7 . Commissioner of the 
Soondorbuns, 12 M 1 A 225; 2 B L R P C 33; 
11 W R P C 14: 2 Suth P C J 184; 2 Sar P C J 
413; 1 Ind Dec N. s.) 504: 20 E R 324 
Rajah Makund Dob v. Gopi Nath Sahu. 25 Ind 
Cas 286; 21 0 L J 45 

Rajah Rup Singh 7 . Rani Baisni, II I A 149; 7 
A 1; A W N (1884) 246; 4 Sar P C J 533; 3 Ind 
Dec (n. a.) 90'i 

' • • • 

Rajah Suraneni Venkata GopalaNarasimha Row 
Hahadoor v. RajahSuraneni Lakshmi Venkama 
Row, 13 M I A 113 at p 40; 12 W R P C 40: 3 
B L R P C 41; 2 Suth P C J 265; 2 Sar P C J 
496;20ER4‘)4 

Rajah Vurmah Valia v. Ravi Vurmah Kunhi, 1 
M 235 (P. C.); 1 Ind Jur 134; 4 I A 76; 3 Sar 
C J 687; 3 Suth P C J 382; 1 Ind Deo (n. a.) 
15G 

llajam Aiyar v. Aiiantharatnam Aiyar, 31 Ind 
Cas 318; 29 M L J 609; 18 M L T 475; (1916) I 
M W N 127 

Rajani Kanta Pal 7. Kedar Nath Biswas, 47 Ind 
Cas 190 

Rajimi Kumar Das v Gour Kishoro Saha 35 0 

1051: 7 C L J 586; 12 C W N 701 
Rajarajoswara Dorai v. Sundarapandiyaswanii 
Thevar, 27 Ind Cas 283; 27 M LJ694 
Rdjaram v. Gunesh Hari, 21 B 91; 11 Ind Dec 
(n. 8.) 03 

Rujaram Tuljaram v. Nanchand Tuliaram k 
Bom L R 226 ® 

Raji Lai v. Nawal Siugh, 39 lud Cas 636- 39 A 
888; 15 A L J 413 . ># A 

Rujindra Buhadnr Singh v. Roghubans Kunwar 
48 lud Gas 213; 45 I A 1^4; 21 0 C 100- 24 M 
LT 282;50LJ 4)1, 8 L W 570; 40 A 47S 
(1918) M W N 831; 28 C L J 456; 23 C W N 
101; 20Bom L IU075 (P. C.) 

Riijkumur Roy v. Gobind Chiindiir Rov \Qr 
000; (P. C.): 19 I A 140; 0 Sar P C J li). 9^ 
Deo(N. 8.) 883 ’ ^ 

Rajlakshtni Dassoo V. Katyayani Dasaeo 12 
Cas 404; 38 C 639 at p 074 ^ “ 

Rujnarain 7. Anauta La), 19 C 703; at „ 717. iV 
Ind Deo (n a.) 911 ' '* 

Uullia Ram v. Ved Kaui, 27 P R ]s,i8 
Rum Chaud v. Boliari,7 Ind Cas 043 


Page. 


412 

565 

612 

767 

407 

194 

237 


2 

301 

634 


535 


689 

936 
017 ' 
705 
751 
301 
301 
950 


« •« 


552 

436 

866 

183 

623 

732 


— oontd. 


Page. 


625 

326 

170 

827 

689 

668 

220 

113 


607 


632 


126 


535 


Dewan Ohand, 13 Ind Cas 671: 
6o P a 1912; 99 P L R 1912; 209 P W R 

Ram Chandra Mietry v. Nobin Mirdha, 26 C 630* 
2 C W N 226; 13 Ind Dec (n. s.t 414 ’ 

Ram Chandra Sil y. Ramanmani Dagi. 36 Ind 
Cas 890; 20 0 W N 778 at p 786 

Ram Cbaran Naskar v. Hari Charan Gaha, 7 C 
li J 107 

Towary 7. Protap Chandra Dutt Jh'a 

« C L J 448 atp 466 * 

Rum Dei 7. Munna Lai, 38 Ind Cns 176; 39 A IO9' 
14 A. L J iOll * 

Bam Deiv Suraj Bakhsh, 60 Ind Caa 177- 23 O 

0 204: 7 0 L J 609; 2 U P L R (J. C ) 166 

^ «7 46 pVlOig'"”*'* Cas 

Ram Gopal Mookorjoa 7. Samuel Maaaevk fi lir 

1 A 239; 2 W R P C 43; 1 Suth P C J409; 1 Sar 

P C 7 7P0; 19 E R 521 ' 

Ram Kirpal Shukul 7. Rup Kuari. 11 I A aV. 

6 A 269; 4 Sar P C J 489, 3 Ind Dec (n. b ) 

7 lo 

Ram Narain Lall Shaw 7. Tooki Sao, 68 Ind Caa 

182; 1 P L T 119, (1920) Pat 98, 2 U PL R 
(Pat ) 61, 6 P L J 259 . u r l. ic 

Ram Nundun Singh 7. Maharani Janki Koer 29 
1 A J<8; 29 0 828 (P. 0.), 7 0 W N 67- 17S 
P R lft32i 4 Bom L R 664: 8 Sar P C 
Kam Parkaah Das v. Anand Das, 33 Ind 
43 C 707: 20 C W N 802; 14 A L J 621 noie; 

1 M W N 406,31 M L J i, 18 Bom L R 4W 3 

TsTp^^O c L J 1 1 6; 20 M L T 267; 43 I A 

26 A 404; A 

Ram Ravji Jambhekar v. Pralhaddas SnhVn.’r 
20 B 133 at p 143, 10 Ind Doc (n o ) 

A sots A t jTt ‘ ® M 

Ram Saroop Chaudhury v. Darsano Koer 68 
Ind Cas 262; 1 P L T 387; 21 Or 'l J 

Ram Sarup 7, Rikhi, 12 P R 1905- 79 p r u 
1905, 24 P W U 1905 '^^6. 73PLR 

l!an,^SinjBhi..Bi,hcohnr Daynl, 33 lad Caa lebi 
Ram Sukh 7. Gokul Chand, 2l A 149- a w w 

(1898) 213; 9 Ind Doc (n. s.) 800 ’ ^ 

Rum Sukh Das 7. Ghulam Muhammad art 'i 
C.a„ Pit 10.3, 110 P^^rioit 

Hama Brahmam 7. Venkatauarasu Puntuln Ift 
Jmi^Cas 209, 33 MLJ 131, U9,2HMV N 

Rama Das v. Hauumuntha Row 12 Tnd n,.„ a in' 
rM^Na^S?^ “ I'TSSO; (1911) 

Rama Krishna Naidu 7. Krishnasami Naidu 52 

I Bo... L U 277, 3 0 W N tier 7 Sar P C i 
«.l^9ML 3 Sop 1,3 lad Lo“(» a) 270 


122 

744 

810 


61 


612 

614 


773 


613 


927 


398 


I4« 


536 



Vol. LX] 


33 


TABLE OF CASES CITED. 


.R — oODbd. 


Page I 


R— contd. 


Page. 


671 


547 


422 

320 

169 


168 


209 


Bamaobandra Naida r. Tirupathi Naidu, 35 Ind 

CaB614;(1916)2M WN 128 ... 266 

Bamaohariar 7 . Dorasami Pillai, 29 Ind Cas 
605 

Ramakmhna Chetti v. Palaniyandi Kudambar, 

1 M 282 (P. B .)5 1 Weir 503} I Ind Deo (n. fl.« 

••• 671 

Eamakrishna Ohetty v. Snbraya Iyer, I81ud Oaa 
64; 33 M 101; 24 ML J 54; (1913> M W N 
303 *•* 647 

Baman Bebary Das v. Emperor, 22 Ind 
Ca8729;4l C 722; 180 W N 1162} 16CrLJ 
163 

Ramanathan Ohetty v. Maiuthappa Kone, 25 
Ind Cas 643; 27 U L J 494} 16 M L T602 ... 320 

Ramanathan Ohetty v. Marugappa Ohetty, 27 
M 192; 13 M L J 341 169 

Ramanathan Ohetty v. Marugappa Ohetty, 

29 M 283; 10 0 W N 825 IP. 0.); 33 I A 139; 

1 M L T 327; 3 A L J 707; 4 0 L J 189; 16 M 
L J 265; 8 Bom L E 498 169, 769 

Ramasami Ohetti 7. AUgiri Chetti, 27 Ind Cas 
800 

Raniaswatni Ayyar t. Vytbinatha Ayyar, 26 M 
760;13MLJ 448 201,810 

Ratnayanam Jogamzua Bnaraaodra Ramalak* 
shmi, 30 Ind Oas 248; 2 L W 635 ... 168 

Ramohand Manjimal 7. Goverdhandas Vishindas 
Ratanohand, 66 Ind Cas 302; 18 A L J 691; 24 
OWN 721; 12 L \V 16; 22 Bom L R 606: 39 
M L J27i 2 D T L R (P. C.) 94; (1920) U W 
N 407; 28 M L T 87; 47 I A 124; 47 0 918; 14 
8 L K 191 ••• 209 

Ramohandra Martand Waikar 7. Vinayak Venk- 
atesh Kothekar, 26 Ind Cas 290i 41 I A 290; 

18 0 W N 1164; 27 M L J 333; I L W 831; 10 
N L R U2| 16 M L T 447; (1914) M W N 835 

16 Bora L R 863; 12 A L J 1281; 20 0 L J 

673; 42 0 384 (P. 0.) 251, 932 

Raradas Ohabildas 7. Chabildas Lalloobkoy, 7 
Ind Cas )34; 12 Bom L R 621 ... 486 

Ramdatt v. Raja Muhammad Ali Khan, 8el Deo 
No. 17 of 1891 ... 626 

Rameshar Singh 7. Madho Lai, 52 Ind Cas 191; 

17 ALJ971;42Aa6 ... 77i 

Ramesbwar Malia 7. Jiu Thakur, 29 Ind Cas 

837; 19 0 W N 1082; 43 0 34 ... 689 

Raragopal 7. Shamskhaton, T9 1 A 228; 20 0 93; 

6 Sar P C J 247; 17 Ind Jar 38; 10 Ind Deo 
(N. 8.) 63 ... 301 

RamgopalJhoonjhoonwalla?. Joharmall Ehemka, 

15 Ind Cas 547; 39 0 473 ... 801 

Ramgopal Mookerjea 7. Masseyk, (1857) 13 S D 
A 101; 16 Ind Deo (o. s.) 548 ... 866 

Kamji 7 Dharma, 6 B 683; 3 Ind Dec (n. s.) 

911 ... 615 

Hamji Ram v. Salig Ram, 11 Ind Cas 481; 14 C 
L J 188 ... 629 

Bamlal Mookerjee t. Secretary of State, 7 0 
304{P. C.);8 I A 46; 10 0 L E 349; 4 Sar 
PO J 226; SIndJur 327; 3 Ind Deo (n. s.) 

744 ... 804 

Ramman Lai 7. Ram Gopal, 47 Ind Cas 937; 21 
0 0 200; 5 0 L J 629 140, 178, 220, 648 

Raranarayan Banorjeev, Jayakrishoa Mookerjee, 
BLR SupTol 1 atp 70; 1 W R 299 ... 462 


486 

626 


689 


301 

801 

866 

516 


629 


804 


536 


371 


515 


629 


922 


435 


Ramnath 7. Bindraban, 18 A 369; AWN (>896) 

106;8 Ind Deo(N. 8.) 952 ... 753 

Ramnath Sil 7. Siba Sundari Debya, 40 Ind Cas 
348; 25 C L J 332 ... 313 

Rampartab Samrathrai 7. Foolibai, 20 B 767 at 
p 776; 10 Ind Deo (n. 8.) 1082 ... 294 

Ramphul Sahoo 7. Miareo Lall, 24 W R 97 ... 21 

Ran Bajai Bahadur Singh v.Jagatpal Singh, 17 

1 A 173; 18 C 111 »P. 0 ); 5 Sar P C J 590; 
Rafique and Jackson’s P C No. 120; 9 Ind Dec 

(n. b.) 74 ... 535 

Ranchhod Hirabhai 7. Secretary of State for 
India, 22 B 173; 11 Ind Deo (n s.) 697 ... 37l 

Banchoddas Nathubhai 7. Jeychand Khus- 
hslciiand, 8 B 405: 4 Ind Dec (k. s.I 644 ... 515 

Randall 7. Randall, (1805) 7 East 81; 8 R R 601; 

103ER32 ... 629 

Ranee Birjobuttee 7. Pertaub Sing, 8 M I A 160; 

3 W E 36 (P. C.T; 13 Moo P 0 465; I Suth P 
C J 408; 1 Sar P C J 740; 19 E R 4')0; 15 E R 
174; 132 R R 149 ... 922 

Ranee Surno Moyee 7. Shooshee Mokhee Bur* 
monia, 12 M I A 244 at p 253; 11 W R P C 6; 

2 B L R P C lOi 2 Suth P C J 173; 2 Sar P 0 

J 424; 20 £ R 331; 1 Ind Deo ^n. s.) 489 186, 699 

Raneo Surat Sooudree Debea 7. Baboo Prosonno 
Coomar Tagore, 13 M I A 607; 15 W R P C 20; 

6 B L R 677 ; 2 Suth P C J 393; 2 Sar P 0 J 
632; 20 E R 677 ... 435 

Rangamlal 7. Jhandu, 11 Ind Cas 640; 34 A 32; 8 
ALJllIl 706,818 

Ranjit Khan 7. Ramdban Singh, 2 Ind Cas 859; 

31 A 482; 6 A L J654 ... 815 

Kariohan 7. Perachi, 15 M 281; 5 Ind Deo (n. s.) 

647 ... 210 

Rash Hihari Das v. Kunjabihari Patra, 37 Ind 
Cas 805; 24 C L J 348 ... 715 

Raski Lai Nag, In the matter of, 38 Ind Cas 980; 

4t C 639; 24 C L J 190; 20 OWN 1284; 18 
CrLJ420 ... 821 

R-atanChand 7. Ram Porshad, 09 P R 1906; 118 
p L R 1S06: 124 P W R 1906 ... 7 

Rat inlal Rangildas, In re, 17 B 748; 9 Ind Deo 
(N. s.)49l ... 327 

Ravensworth, In re, Rn7cn8worth 7. Tindalo, 
(1905) 2Ch 1 atp3; 74 L J Ch 353; 92 L T 
4:105 21 T L R 357 ... 409 

Road 7 . Bishop of Lincoln, (1892) A 0 641 
at p 655; 62 L J P Cl; 67 L T 128; 56 J P 

725 ... 53( 

Road V. Brown, (1889) 22 Q B D 128 at 
p 131; 58 L J li B 120; 60 L T 250; 37 W R 
131 ... 8i; 

Receiver of Araraayyanaikanur Zamin 7 . Sup- 
pan Ohetty, 30 M 505; 17 M L J 483; 3 M L T 

7 ... 1? 

Reg. V. Clarence, (1888) 22 Q B D 23; 58 L J M 
C 10 ; 52 L T 280; 37 W R 166. 16 Cox C C 611; 

I 53 J P 149 ... 36: 

V. Sinclair, (1867) 13 Cox C 0 28 ... 36; 

V. St. Pauoras Aasessmont Committee, 1877 
2 Q B D 581; 46 L J M C 243; 37 L T 126; 25 
, W R 827 ... 50. 

— V T’.iompsDu, (1893) 2 Q B 12; 62 L J M 
C 91: 6) L T 22; 41 W Ea25 ... 70 

- V. Vahala Jetha, 7 B H C R 66 Cr ... OOl 


815 


210 


715 


321 


327 


409 


536 


813 


367 

367 


50.0 


70 I 
000 



0 


INDIAN OASES. 


[1921 


R, — conoid. 

Reid V. Hoskine, (18*55) 6 El & 81 953; 26 L J 
Q B 3;3Jur IN. 8 .) 238: 5 WR 45; 28 L T 
(o. a.) 145; 106 R R 882; 118 £ R 653 
Reigate 7 . Union Manafactaring, Co., (1918) 

1 K B £92; 87 L J K B 724; i :8 LT 
479 

Revji Patil v. Sakharam, 8 B 616; 4 Ind Dec 
(N. 8.)787 

Ridnamma t. Venkataramappa, 3 M n C R 
268 

Ritu Kuor v Alakhdeo Narain Singha, 47 Ind 
Caa 154; 4P L J 330; (1918) Pat 265; 6 P L W 
208 

RobertaoDT. Norris, (185S) 1 Gift 42'; 65 E R 
9H3; 4 Jur (n. 8 .) )55: 114 R R 486 
Robinson 7 . Davison, (1871) G Ex 267; ^0 L J 
Er 172; 24 L T 755; 19 W R 1036 
Rodger v. Comptoir, d’Escomptede Paris, (;87l) 
3 P C 465 at pp 474, 475; 40 L J P C I ; 24 L 
T 111; 19 SV R 449, 7 Moo P C (n.s) 314, 17 
E R 120 

Roehm V. Horst, (1900) 178 U S1;44LawEd 
953 

Roop Laul 7 . Lakshmi Doss, 29 M 1 
Kopor 7 . Johnson, (1873 8 C P 167; 42 L J C P 
65; 28 L T 290 21 W R 384 
Rowbotham v. Wilson, (I860) 8 II L C 34'*; 30 
L J B 49; 6 jiir (n. 8 .. 9.18; 2 L T(N. 8 .) 642; 
U E K 461; 125 R R 192 
Rowe V. Young, (I'20y 2 Brod 6l B 165; 2 Bligh 
39J; 1‘29 E H921; 21 R 91 
Rowlandson 7 . C'hutnpiou, 17 M 2'; Bind Doe 

( N - a . ) 1 4 • ■ ■ 

Roy Uudha Kisseu v. Nauratan Lall, 0 C L J 
490 

Ruby Consolidated Mining Company, In re, 
Arkew'scuse, Vl874) 43 L J Ch033;9 Ch664; 
31 L T 56; 22 W R 84? 

Riikhjninibiii 7 . Venkuleslt, 31 B 627; 9 Bom 
1,11958 

Run Bahadur Sirgh 7. Lucho Koer, 21 0 30' 
O' (1.» i2l A 23;4SarPCJ 6'J2; OlndJiir 
V02; 5 Ind Dec • N s. y6i> 

Rup Narain v. Gopal Devi, 3 Ind C'as at-?; 86 C 
7tO; 3 (' W N 920; 6 A L J £67; IOC L J 68; 
5 M L T 42:-'| 11 Bom L R 833; 93 P E 1909; 
I 140 P w R '909 68 P L R 19’0; fG I A 103; 
19M L J 548 0*. C - 

Rutncsenr Biswas V. Huiidh Chundur Bose, 11 
C 221 at i> 2i5, 6 Ind Dec (n. a.) 900 
Ryder v. Ryder, (1894) 44 Am St Rep 833; 66 
Vermont 1 08 

W 

Subhopiithi Chetti 7 . Nuroyansami Clietti, 25 M 
60 .'): n M L J 340 

Sabitri Tliukm ..in v. Suvi, 60 Ind Cas 274; 48 I 
A ?►: 40 M L J 30); (1921) 51 W N ir.9; iO A 
LJ281<I’. C.) 

Sauhindra Kishoro Dey v. Rajaui Kant Cl.ncker. 
PV batty, 27 In.l Cas 250; 18 C W N 9U4 
Sndiie'.p.Trl.iii i.'ir v. I'lnna R io, 2(1 M 370 
Sa*liik;it lliiHsein v, .Mahomed Yusaf, 1 A 31 
at P ^C| 10 C 0o3 (P. c.); 8 Ind Jur 21^, 4 Sar 
F 0 J 519; 5 Ind Dec (N. s.) 440 


Page. 


S~C0Dtd. 


Page. 


340 I 
311 

% 

275 I 

rs 1 

721 

564 
365 


326 

340 

823 

339 


820 

941 

978 


415 


917 

226 

390 


• * • 


275 


823 

6K5 


639 


637 

296 

8t6 


748 


f62 


639 


Sadasook Agarwala t. Baikantba Nath Basonia 
9 C W N 83; 31 C 1043 

Sadbu Biswas v. Mabamad Ali Biswas, 9Ind Cas 
J67; 16 C W N 668; 12 Or L J 32 
Sadik Husain Khan 7 . Uashim Ali Khan, 26 
Ind Cas 104; 43 I A 212 at p 231; 31 M L 
J 607; 14 A L J 1248; 19 0 0 192; 18 Bom L 
R 1037: 21 C W N 130; (1916) 2 M W N 677- 
21 M L T 40; 38 A 637: 1 P L IV 157; 4 O L J 
22; 25 C L J 363; 8 L W 378; 12 Bur L T 140 

(P. c.) 

Sabu Ram Chandra 7 . Bbup Singh, 89 Ind Cas 
280; 39 A 437; 21 C W N 698; I P D W 667; 16 
A L J 437; 19 Bom L R 498; 26 C L J I; 33 M 
L J 14;(19 7) M W N439; 22 M L T 22; 6 LW 
2!3i 411 A 126 (P. C ) 69,139, i77, 220,412,648 

Saiyid Muzhar Hossein v Bodha Bibi, 17 A 112; 

5 M L .1 20: 22 I A I; 6 Sar P C J 580; 8 Ind Doc 
(N. 8 ) 397 (P. C.) 

Sajedur Baja Chowdhury v. Gour Mobun Das, 

24 C 4 S at p 428; 12 Ind Dec (N; b ) 940 
Sajjadi Begam v. Dilawar Uueain, 47 Ind Cas 4; 

40 A 679; 16 A L J 625 

Salig Ram 7 . Chuba Mai, 11 Ind Cus 712; 34 A 
49;8 A L J 1160 

Salimulla 7 Abdnl Khayer Mahammad Mustafa, 

3 Ind fas 419; 37 C 263; 14 C W N 497; 1 1 0 
LJ304 

Salomon 7. Brownfield, (1890) 12 TLR 239 ... 

Sambasiva Chari 7. Ramasami Beddi, 22 M 179- 
8 51 L J 265; 6 Ind Dec (N. a. 127 
Sambasiva Mudaliur 7 Panchanada Pillai 31 M 
24: 17 M L J 441; 3 M L T 19 
Sarnia Pillai 7. Chockalinga Cbettiar, 17 M 76 

4 M L J 8; 6 Ind Dec (N. a.) 52 
Saminathaii Cbetty 7 . Palaniappa Chetty, 26 

Ind Cas 228; 41 I A 142 at p 148; 16 C W N 
017; 17 Now law Rep 66; 83 L J P C 131- 
(19)4) A C 618; noL T913 .p.o.> 497,812 

San Po 7 . Ma Sliwo Zin, 47 Ind Cas 139- 9 L B R 
176: 12 Bur L T 44 

Sanatun Bysaok 7 . Sreomutty Joggutaoondreo* 
Dossoe, 8 M I A Of?: 2 Siith P C J 37; I Sar P 
0 J 721; 19 E R 455 

Suntok Cliand 7 . Sugan Chand, 46 Ind Cas 836- 
46 C 4*2; 22 C W N 9.0; 28 C L J 115; 19 Cr 
LJ820 

Saukaralinga Chetti v. Annamolai Chetti, 4 Ind 
Caa U’5: 19 M L J 304 

Sarada Kripalala 7 . Akhil Cliandra Biswas 

41 Ind Cas 630; 21 OWN 903; 23 C L J 
18 

Sarada Prosad Ray 7. Mahauanda Ray, 31 0 
448 

Sarajbasini Devi v. Sripati Charan Chowdhury. 

28 Ind Cas 799; 16 Cr L J 416; 19 0 \V N 332- 

42 C 7t'2 ' 

Sarat Chuiulra Gliose 7 . Sham Chand Singli Roy. 

1 1 IndCas 701; 30 0 663; 16 C L J 7l 
Sardar Bibi v. Suyad Ali Shah, 4 PR 1888 ”! 

Snrdara 7. Kaura Ram, 44 Ind Caa 219* 7 P W 
K 19 H; 162 P L R 19.7: 36 P R 1918 
.Sardhnri Lai r. Ambika I’craluid, 16 C 621 (P.ol); 

16 I A 123; 5 Sur P C J 172; 12 Ind Jar 210; 7 
liid Dec (n. 8.) 931 


623 

570 

865 

482 

169 

70 

895 

124 

266 


10 


607 


92 


83 


985 

729 


432 

403 

610 

619 




no 



Vol. LX] 


table of oases OITED. 


35 


S— oostd. 


Page. 


S— •w'td. 


Pag®. 


Sariatoola Molla v. Baj Kumar Boy- 27 0 709; 

4 C W N 68J; 14 Ind Dec. *,N. 8.) 469 ••• 

SarjQg Saran Lai v. Dukhit Mahto, 18 Ind Cas 

809; 170 W N 496 ^ ^ 

Sartaj Kuari v. Deoraj Kuan, 16 I A 51 afc pp 64, 

65; 10 A 272; 6 Sar P C J 139; 12 Ind Jur 2i3, 

6 Ind Dec {n. a.) IS2 PC.) - * 

Sashi Baahan Uisra v. Jyoti Prashad Siogh Dw 
40 Ind Caa 139; 44 I A 46 at p 1 P L W 

391; 21 C W N 377; 15 A L J 3i U L J 

245; 11917) M W N 229i 25 0 L J 285; 21 M L 
T 303; 19 Uom L R 4i6i 6 L W 2; 44 C 585 

(P. 0.) *** 

SasBOon V. Tokersey, 28 B 6:6 at pp 624,625; 6 

Bom LR 521 , ^ 

Satcowri Ghosh v. Secretary of State for India, 

22 0 262; li Ind Deo IN. 8.) 170 ••• 

Satgnr Prasad v. Raj Kishore Lai, 56 ltd Caa 
486' 42 A 162; 11 L W 3S1; (l9-0; M W N 3; 

24 0 \V N 394; 39 M L 1 259 18 A L J 230; 2 
U P L R(P. 0.) 66; 22 Bom L R 451; 4S I A 

197; 27 M L T 200 (P. 0.) 

Satish Chandra Girl r. Kabiraddin MalUck, 26 C 
?33;13IndDeciN.8 ) 753 o- vor 

Satish Chandra Rai v. Jodu Nandan Singh, 2b 
0 748; 3 C W N 741; 13 Ind Dec .N. fl.J 
1079 

Satkn T. Ibrahim Aga, 2 B 467; 2 Ind Jur 828; i 
Ind Deo (N. 8.) 726 ••• 

Satya Narayan Chackrayarti v. Dwarka Nath 
Sadhu, 40 Ind Caa 174; 2 P L J 379; I P L VV 

738 ••• 

Satyabadi Debara y. Harabati, 34 C 223; 5 

c L J 19: . . „ 

Sohaekleford y. Hamilton, (1892) 15 L R A 
631; 19 S VV 6 ••• 361 

Scott y. Van Sandau, (1854, 6 Q B 237; 8 Jur 

1114; USE R9J ••• 689 

Seaton y. Mapp, (1849) 03 E R 859; 2 Coll 556; 

70RR3:4 ^^6 

Secretary of State y. Mohiuddin Ahmad, 27 C 
671 ; 14lnd Dec (N a , 44i 171 

- V, J. Moment, 18 lad Cas 22; 

40 C 391; 13 M L T 53; 17 C W N 169; 

• 1913. M VV N 45; 15 Bom L R 27; U A L J 
4W; 17 C L J 194; 6 Bur L T I; 24 SI L J 459; 

7 L B R iO; 40 I A 48 P. C.) ••• 566 

V. Swaminatba Koundan, 12 


Ind Caa 167; 37 M 26; 10 M L T 29 ; UOll; 2 
M W N 30 li 21 M L J 947 ■■ 401 

Seddon v. Tutop, 1793) 6 T R 607; 1 Esp 40 ; 

3 RR274; lOl E R 729 ... 199 

SeinTuii y. Mi Oj Kra Zio, 3 L B R 219 ... 10 

Sellamani, Inte, 31 Ind Caa 629; 40 M 92:1; 

17 Cr L J 149; 32 M L J 212; (’9l7) M W N 

419 ••• 

Serrao y. Noel, (1S861 15 Q B D 519 814 

Seaha Ayyar v. Krishna Ayyangar, 24 M 96 at p 

109 ••• 

Sesha Ayyar y. Nagarathna Lala, 27 M 121 at 
p 123 , , ••• 27 o 

Seahaohalam Chetti y. Rajam Ch“tty, 8 SI L .1 

203 . 

Seshappaya y. Venkatramuna Upidya, 5 Ind 
Cas 7-42; 33 M 459; 20 SI L J 7 >2; (1910) M 
W N 26 


Seshayya y. Sabbamma, 8 M L J 269 ... 256 

Sethuramaswamiar y. I 

(<aa 806*41 M 295 at p 503; # 1 j W 22^ 4 
P L VV 'qI- 34 M L j 130; 16 A L J 113; 27 C 
L J 23‘; 22 C W N 457; 20 Bom L R 614; 45 I 
^t(PC} *** ? 5 T 

Setrucherla y. Maharaja of Jeypore, 51 <3a8 

185- 4 : M 813; 10 L W 3fi2j l7 A L J 694. 37 
M L J 11- (1919^ M W N50i; 5:6 MLT 127; 

“Vo.n L R914; 30C L J 209; 23 C W N _ 

• (33;46 I A 151 (P.O.) - on, 

Shad Mahomed y. Choithram, 62 Ind Cas 801; 13 

S ij 37 *"* 

Shah Hayat Ahmad v. Badri Pande, 33 Ind Cas 

2a6;2 0 LJ7.8 . , « a" 

Sbahoo Banoo y. Aga Mahomed Jaffer Brnda- 
neem 34 C 118: oOLJ 134; 4 A L J 30: 

11 0 \v N 297; 9 Bom L R 86; 2 M L T49i 17 
M L J 52; 4 LB R 66; 84 I A 46 (P. 0.) . .. 169 

I Shama Charan Nandi y Abhiram Goswami, 33 0 
i 5U; 8 0 L J 306; 10 C W N 738 ... 765 

\ Shambhu Nath v. Ralli, 62 Ind Cas 691; 25 P W 

I R 1919 *** 194 

Shamu Patter y. Abdul Kadir Eowthan, Ind 

Cas 250; 35 M 607; 28 M L J 821; »8 OWN 
1009; 12 M L T83S; (1912) M W N 935; 10 A 
I L J 269s 14 Bom L R 1034; 16 0 L J 696; 39 I 

A218 1P.C.) u • o .1 656,730 

Shankar Vishyanath Wag y. Umabai Sadashiy 
Wagle,19 Ind Cas 7 16; 37 B 471; 15 Bom L R 
320 *** 240 

SharatChunder Ghoser. Kartik Chunder Mitter, 

9 0 ftlOj 12 C L R 453; 4 Ind Deo vN. b.) 

\ 1 33 * * * 353 

Sharfudin y. Govind, 27 B 452; 6 Bom L R 
I 987 

Shashi Bhushan Baaerjee y. Cliarushila Dobi, 36 

Sheikh Akbar v Sheikh Khan, 7 C 256; 8 C lJ 
528; 3 Ind Deo n.8.)7I3 108,380,654 

Sheo Chand V. Chunna, 73 P R 1892 
Sheo Nandan Ahir y. Ram Lagan bmgh, 30 lud 
CrtS 904; ,3 4. L J 921 98 

Sheo Narain Rai v. Parioeshar Ra;, 18 A 
270 P. B.): AWN (.'896) 59; 8 lud Dec 

s ) 886 *'* •Ol 

Sheo Prasad Koeri v. Emperor, 52 Ind Cas 50; 20 
CrLJ 582 , , 790 

gheodihal Singh y. Badri Narain, 8 lud Cas 

1098; 7 A li J 1198; 33 A 61 ... 837 

Sheoparsan Singh y. Raranandan Prisad Nara- 
' van Singh, 33 Ind Cas 9'.4: 43 C 694 at pp 705, 

706- 14 A L J 496; tO 0 VV N 738; 18 Bom L 
R 97 2i C L J 61’; 0916) I M W N 419.20 
M L T 1; 3 L -V 54J, 31 M L J 77, 431 A9l 

(P. C.) ••• *^1 

Shib Chunder BiJyaruttun v. llureo Doss Bhut- 
tacharjee, 13 W R 298 ••• 26 

Shib Dayal v. Sheo Ghulam, 38 Ind Cas 694; 39 
A 241; 15 A L J 164 ... 558 

Shirin Begain v. Agha Ali Khan, 18 A 141; A W 
N (1896) 9; 8 lud Dec (n. 8 ) 80 J ... 131 

Shiy Lai Padama, In re, 5 Ind Caa 862: 34 B 
316; 12 Bom L R 130; U Or L J 27l ... 919 

Shiymurteppi y. Virappa, 24 B 128; I Bum L R 

620i 12 Ind Deo (n, 9.) 823 ... J44 



36 


INDIAN OASES. 


[1921 


S — contd. 


Page. 


894 

190 

812 

815 

8 

831 

5Gi 


201 

£63 


Shooebee Bhusan Rudro v. Gobind Chnndor Bov. 

!6 C 235} 9 Ind Dec (k. s.) 154 .. 

Shortrede v. Cheek, '1834) lA & E 57; lio 
E R 1129;3N A M 866; 3 L J ,N. s.) K B )25; 

40 R. R. 258 

Sbridhar Vinayak v. Narayao, 11 B H 0 R 
224 

Shattleworfch v. Laycock, (168*) 1 Vero 215; 23 
B R 443 

Shwe Ngon V. Ma Miu Dwa, S J L B 110 
Shyaroa Cbaran Uitter v. Debendra Nath bluk" 
herji, 27 0 481; 4 CW N 269; 14 Ind Dec 
(N. b.)318 

Silberschildt v. Sohiott, (1814) 3 V A B 45 at p 
49; 35 ER 396 ... 

Silimon Sahib v. Boutala Ilomon Sahib, 20 Ind 

Cas 418; 39 M 247; (1913) M W N 554, 25 M 

L J 1 26 

Sita Ram v. Bharath Prasad, 8 O C 241 
Sitaram v Ram Prosad Ram, 22 Ind Cas 858; 19 
C LJ87; 18C WN 097 435,653 

Siragnaua Tever v, Permsami, 5 1 A 61 at 
p 70; 1 M 312; 2 C L R 81; 3 Sar P C J 795; 

3 Suth P C J 608; I Ind Deo (n. b.i 208 
( P- C.) 

Sivapada MundaJi Mundaliy. Potty ThavaEaraia. 

47 Ind Ca« 883; 27 M L J 665 
Sinah V. Duller, < 1875 19 Eq 473; 45 L J Oh 69; 

31 LT 873;23 W H332 

Smith V. Compton, (1832) 3 B A Ad 407; 1 L J 
K B 146; no E R 146 

Smith V. New Forest Union, (1889) 01 L T 870} 
54Jpa24 

Smith V. Smith, (1838) 171 Mass 401; 68 Am 
St Rep 410; 41 L R A 800 
Sofiruddoen, In re, 2 C L R 132 
Somayyar. Subbamtna, 26 M 699 
Somjimal v. Tolomal, 19 Ind Cas 376; 8 S L R 
148 

Sotiaalla Sardar y, Bhagabati Dobya Chowdhu* 
rani, 4S Ind Cas 36: 28 0 L J 142 
Sunba y. Ganesba, 17 Ind Cos 8S7; 8 N L 11 
IS2 

* I 4 

Suobjsn Hecboo v. Sheikit Sburccutoolab, 12 W 
R 329; 3 B L R A 0 J 41.3 
Roobul Cliuudur Law v. lluesick Lall Mittor, 

1' 0 202; 12 Ind lur 307; 7 Ind Deo (n. b.) 

719 

• • • 

Sooronionee Dayoe v. Suddanand Mohapattor 
12 H L U304at p31f.j 20 W It 377; I A Sup 
Vol 212; 3 .Sar P C J 285 
Sorubji Coovarji v. Kala RaL'huQat)i, 12 
Ind Ons^ll; 36 B 166; 13 Bom L R 1193 
Souii'lorarajuin V. Arnnaolmlam Chotty, 83 Ind 
r.us 858:39 M 159; 29 M L J 79 i at p8l6; 2 L 
W 1217 ut p 1206; 18 M L T 552 at t.5G8- 
(1916)1MWN31 

Soutli American and Mexican Company, /n re* 

Batik or England, fcj paWe, (1896> I Ch d’ 

37:^64 L J Ch 180; 12 U 1; 71 L T 694; 43 w It 

Spark’s Lease. In re, R. rger y. Jenkiiison, (19()M^’ 

1 Ch 450; 74 L J Ch Sib, 92 L T 537; 53 iv n 

.Sparrow v. Harrison, (1811) 3 Curt !6; 163 E R I 

63b i 

... £68 ‘ 


536 

193 

843 

165 

COO 

366 

68 

931 

972 

413 

311 

281 

303 

398 
30 J 


9?2 


O — contd. 


Page, 


Spickernell v. Hotham, (1854) 69 E R 286 at d 
287; 2 W R 638; Kay 663, 101 R R 804 .!. 

Sree Mahant Kishore Dossjee v. Coimbatore 
Spinning and Weaving Company, 26 M 79- 12 
U L J 439 ’ 

Sreemntty Bimola v. Dangoo Kansaree, 19 W R 

4 O d 

SreemutlySoorjeernonoy Dossee v. Denobundoo 
Mullick, OM I A 526; 4 W RPC 114- 1 Ind 
Jur (K. 8.) 372: 1 Suth PC J 291, 1 Sar P C J 
688; 1 Bouir Rep 228; *9 E R 198 
Sreomutty Soorjeemonoy Doeaeo v. Denobundoo 
Mulliok, 9 M I A 23 at p 135; 1 Sar P C J 7 . 
19 E R 688 

Sri Baliisu Gurulingaswami v. Sri Balusii Rama* 
lakshmamma, 22 M 398 (P. C.); 21 A 400 1 
Bom L R 226; 3 C W N 427; 9 M L J 67 20 I 
A 113; 7 Sar P C J 333, • 8 Ind Dec (N. s ) 2S0- 
9 Ind Dec f n. a.) 1001 

Sri BuIIov Bbattacharji v. Baburam Cbattopa* 
dhya, 1 1 C 169; 6 Ind Dec (.n. s.) 872 
Sri Gopal v. Pirthi Singh, 20 A 1 10 ( F. B ); A W 
N (1897; 216; Sind Dec (n. b) 431 
Sri Gopal r. Pirthi Singh. 29 I A 1 18; 24 A 429 
(P. C.); 4 Bom L U 827; GOWN 889; 8 Sar P 
C J 293 

Sri Krishna Doss v. Chandook Chand, 4 I«d 
Cas 609; 32 M 334; 5 M L T 125; 19 M L J 
307 

Sri Raja Lakslimi Deri Garu v. Sri Raja Siirya 
Narayaua Dhatrazu BahadurGaru, 2* I A 118. 

20 M 250 (P. C I; 7 Sar P C J 185; 7 Ind Doc 
(s. a.) 182 

Sri Raman Lalji Maharaj v. Gopal Laiji Maharoi* 

iL"'' ^ ^ ® (n- S'I 

Sri Sunkur Bharti Swami r. Sidlia Lingayali 
Oharanti, 3 M I A 198,- 6 W R p o 39. 

473*^^^ I* C J 142; 1 Sar P C J 266; 18 E r’ 

Sri Virada Pratapa Raghnnada Deo v. Sri Biozo 
Kishore Patta Deo. 1 M 69 (P. 0.); 3 I A 164, 

11 Mad Jur 188; 25 W R 231,3 Sar PC J 683- 
3 Suth P 0 J 263, 1 Ind Deo (b. s.) 45 ’ 

Sr, dhar Chandra Maiti v. Ram Gobinda Jana 60 
Iiid CusGOi; 29 0 L J ^6S 

Srimati Prosonomoyi Devi r. Beni Madhab.’s 
A.>,6;AWN (18831 126; 3 Ind Deo (n. s ) 

7-fT‘^‘J*nalder.24C393. 1 C W 
N 217; 12 Ind Dec (n. s.) 930 

Cas 467; 

41 C 489; 18 C W N 12t7; (1914) M W N 

'o‘i L J sV”?;- “ V ^ ^ 

20 C L J 38o; 10 Bom L R 901; 411 A 22t 

\* • L.) 

Srinivasa Charlii v. Bulaji Rau. 21 M 23". 7 lud 
Deo (n. 8.) 619 

Srinirasawami Aiyangar v. Athmarama Aiyar 
M LTSr ‘ 19 M L J 280; 6 

SriraimiUi v. Chinna Venkatasami, 25 .M 396 


190 

445 

778 


803 


803 


142 

831 

811 

811 

372 


642 


972 


909 


805 

715 

003 

432 


779 

019 

2£6 


716 

258 



Vol. LX] 


TABLE OF CASES CITED. 


S— contd. 


Page. 


S61 

367 

667 

869 

367 


585 


Stacc V. Edgecombe, (1863) 3 Sw & Tr 240; 32 
L J Mat 163; 9 Jur (n. s.) 698; 8 L T 643; 12 
WR19 

State V. Lowell, (1899) 79 Am St Bep 358 at p 
373; 78 Mina 166; 80 N W 877 
StevenB V. Mid'HantB Railway Co., (1873) 8 
Ch 1064; 42 L J Ch 694; 29 L T 318; 21 VV R 

858 ••• 

Sticknay v. Keeble, (1915) A C 386; 34 L J Ch 
269;U2LT664 

Strain v. Strain, (1885) 13 Rettie 132 at p 136; 

23 Scott L R 90 

Stree Rajah Yanumula Vonkayamah v. Stree 
Rajah Yanamula Booohia Vankondora, 13 M I 
A 333; 2 Suth P C J 302; 2 Sar P C J 546; 20 
E R 576 

Strimatboo Moothao Vijia Ragoonadah Kolanda- 
puree Natchiar y. Dorasinga Tevar, 2 I A 169 
at p 186; 15 B L R 83 (P. C .)5 23 W R 314; 3 
Sar PC J 456 

Bubal Ram Dutt y. Jagadanunda Mazumdar, 1 
Ind Ca8 288; 13 C W N 403 
Subaraya Roddiar y. Rajagopala Reddiar, 23 
Ind Cas 670; (1914) M W N 376; 38 M 887; 16 
MLT'240 

Subbalavammal v. Ammakutti Ammal, 2 M H 0 
R 129 

Subbammal 7. Krishna Aiyar, 22 Ind Caa 399; 

26 M L J 479 

Subbanna Acliariar'r Gopalakrishna Acbariar, 

34 Ind Cas 354 

Bubramania Aiyar 7. Lakahmana Qoundan, 54 
Ind Caa 177; 27 M L T 11; (1919) M WN 
869 

Subramania Aiyar 7. Subramania Aiyar, 31 M 
260; 18 M L J 246; 3 M L T 278 296, 357 

Subramania Aiyar 7 , Subramania Pattar, 34 
lod Caa 859; 40 M 683; (1916) I M V7 N 351; 

30 M L J 615 

Subramania Ayrar 7. Balaaubramania Aiyar, 

30 Ind Caa 317; 38 M 027 (F. B.); 29 U L J 
195 

Subramania Ayyar 7, Muthia Chettiar, 43 lud 
Caa 651; 41 M 612 (F. B/;6 L Vf 760:3JM L 
J 705 

Subramania Ayyer 7, Saminatha Ayyar, 21 M 
69; 7 M L J 319; 7 Ind Dec (N. a.) 405 
Subramanya Pandya 7. Si7a Subramanya Pillai, 

17 M 316 at p 325; 4 M L J 152; G lud Doc 
(n. a ) 219 

Suikeona Katum Sabiba 7. Muhammad Abdul 
Aziz, 29 lud Caa 239; 83 M 221 
Sukh Lai Sheikh 7 . Tara Chand, 33 C 68; 2 C 
L J 241; 9 C W N 1046; 2 Cr L J618 
Siikhamoni Chaudhruni 7 . lahan Cbunder Boy, 

25 C 844; 25 I A 93; 2 C W N 402; 7 Sar P C 
J 294; 13 led Dec (n. a.) 550 
Sukhdeojha 7 , Jbapat Jha, 64 lud Caa 916; 5 
P L J 120 at pp 121, 125; I P L T 49; (1920) 

Pat 67; 2 U P L R (Pat.) 39 
Bulochana Debi 7 . Jagattarini Dobi, 53 Ind Caa 
602;300 LJ61 

Sultan Ahmad 7 . VValUuIlah, 17 Ind Caa 22; 10 
ALJ227 

Suudar Singh 7 . Bholu, 20 A 322 ,F. B ); A W N 
(1898) 68; 9 lud Dec ,n. s.) 563 


858 

320 

237 

141 

587 

703 

787 


266 

810 

897 

236 

535 

302 

323 

972 

178 

624 

173 

811 


concld. 


37 


Page, 


Sundari Daaaee 7 . Mudhoo Cbunder Sircar, 14 C 
592; 7 Ind Dec (n. a.) 392 ... 170 

Sunder Buksh Singh t. Emperor, 48 Ind Caa 
163:3PLJ653; (1918) Pat 359; 19 Cr L J 
983 ... fO 

Snnder Daaadh 7 . Sital Mahto, 28 C 217 at p 
220; 6 OWN 291 ... 606 

Sunder Singh 7 . Collector of Shahjahanpur, 11 
Ind Caa 614; 8 A L J 539; 33 A 55.^ ... 642 

Snppa Tevan 7 . Emperor, 29 M 89; 3 Cr L J 
370 ... 596 

Suraj Bunsi Koer 7 . Sheo Persad Singh, 6 1 A 88 
atp 1UI:5C 148; 4 C L R 226i4 Sar P C J 1; 
3SuthPCJ 589: 2 Shome LR 212; 2 Ind 
Dec (n. 8.) 705 ... 139 

Snraj Narain 7 . Iqbal Narain, 18 Ind Cas 30 35 
A 80; 13 M L T 194; 17 C W N 333; 1 1 A L J 
172; (1913) M W N 183; 17 C L J 28‘<; 24 U L 
J 345; 15 Bom L R 456; 16 0 C 129; 40 I A 40 
(P. C.) ... 992 

Surajmal 7 . Horniman, 47 lod Cas 419; 20 Bom 
L R 166 ... 823 

Surajmani 7 . Babi Nath Ojba, 30 A 84; 6 A 
L J 67; 12 C W N 231 (P. C.,’; 18 M L J 
7; 10 Bom L R 69; 7 0 L J 131; 3 M L T 144; 

36 I A 17 447, 622, 930 

Surendra Kriato Roy 7 . Gooroo Prasad Ghose, 

69 Ind Caa 432; 24 C W N 536 ... 407 

Surendra Nath Banerjee 7 . Secretary of State 
for India in Connoil, 57 Ind Cas 643; 24 C W 
N 645 ... 865 

Surea Chandra v, Lalit Mohan Dutta, 31 Ind Caa 
405; 23 C W N 463; 22 C L J 316 ... 624 

Sureah Chandra 7 . Akkori Singh, 20 C 746; 10 
Ind Dec n. a.) 603 1^6 

Sorjya Kumar Upadhya 7 . Dinabandhu Pal, 16 
C W N CCI.17 (264) nofe ... 320 

Surno Moyee Debi 7 , Dakhina Ranjan Sanyal, 

24 C 29 ; 12 Ind Dec (n. a.) 661 ... 759 

Sussex Brick Co. 1 td., In re, (1904) 1 Ch 698; 73 
L J Ch 303; 90 L T 426; 52 W 11 371; Manaon 

66 ... 947 

Svenson 7 . S7en8on, (1903) 178 N Y 54; 70 N 
E 120 ... 867 

Syadat'UU'Uiasa v. Muhammad Mahmud, 19 
A 342; AWN (1897/ 76; 9 Ind Dec (n. a.) 

5^26 ... 494 

Syam Kishore De 7 . U meah Chandra, 55 Ind Cas 
154;3l C L J 75;24 C WN483 .. 458 

Sykes 7 . Beadou, (1879) 11 Ch D J70; 48 L J Ch 
622; 40 L T 243; 27 W R 464 ... 127 

Syud Mahomed 7 . Syud Abodoollah, 12 0 L R 
279 ... 266 


Tafazzul Alimed Chowdhury 7 . t^ueen-Einpreas 
26 C 630; 13 lud Deo { N. a.) 1005 
Tajjo Bibi 7 , Bhagwan Prasad, 16 A 296; AWN 
(1894) 93; 8 Ind Dec (N. a.) 192 
Tamaaba Bibi v. Ashutoah Dhur, 4 C W N 
513 

• I » 

Tamijuddi 7 . Asgar llowladar, 1 Ind Caa 942| 36 
C 266 at p 269; 13 C W N 183 
Tapanidhi Raghunath Puri 7 . Pitnmbar Gajou- 
dra Mabapaty, 5 C L J 67 


323 

816 

2 

508 

474 



INDIAN CASES. 


[1921 

Page. 



T — contd. 


Pago. 


Tarokeeauv Koy v. Soslu Shikhuressur Hoy, 10 

1 A 61; 9 C 952 (P. a); 13 C L R 62; 7 
Ind Jur 327; 4 Sar P C J 439; 4Ind Dec (N. s.) 

1284 ... £04 

Taruck Chunder Totadar v. Joodheehteer Chun* 
der, 19WR178 ... 729 

Tasadduk Rasul Khan v. Ahmad lIuBsain, 21 C 
66 (P. C.); 20 I A 176: 17 IndJur534; 6 Sar P 
G J 324: Ratiqiio and Jackson’s P C No. 13i; 10 
Ind Doc :n. s.) 676 ... 759 

Tayauiiuaul 7. Sashaohalln Naikker, 10 M I A 
429 at p 43?; 2 Sar P C J 139; IP E R 1034 .. 217 

Tayawa v. Gursbidappa, 26 B 269; 2 Bom L R 
1070 ... 478 

Tokail Deg Naiaiti Singh 7. Bhuk Lai Baut, 57 
Ind Caa 196; 2 U P L R (Pat.) 150; 1 P L T 
C99; (1921) Pat 38 ... 852 

Teinperley Steam Shipping Co. 7. Smyth and Co, 
(1905) 2 KB 79»; 74 L J K B 876; 93 L T 471; 

64 W R lEO. 10 Com Caa 303; 10 Aap M C 123; 
21TLR 739 ... 911 

Tenant v. Elliott, (1797) I B A P 3 at p 4; 4 R R 
758; 120 Ell 744 ... 127 

Thakoro Ftitcsiugji Dipsangji 7 . Bamanji Ardc> 
ahir Dalai, 27 B 515; 6 Bom L R 274 720, 914 

Tliukur filagundtio v. Thukur Maliadco Singh, 18 
C 617; 9 Ind Dec (.v. a.) 432 - 

Tbakur Paishad 7. Jamna Kuuwar, 2 Ind Caa 
474; 6 A L .T 420. 31 A 308 ••• 623 

Thakur Prasad v. Fukir-Ullah, 17 A 100 (P- C.) 

5 M L J 3: 2> I A 41; 6 Sar P C J 5215; 8 Ind 
Deo (n. 8 ) 393 

Thakur Shoo Singh 7. Rani Boghubana Kun\7ar, 

32 I A 203 at p 214; 27 A 634; 15 U L J 
362; S O C 3 7; 9 C W N K03; 2 C L J J94 
(|j 0,) 662,938 

Thakuraiu Balraj Kunwar 7 . Rai Jagatpal Singh, 

31 I A 132; 7 O C 248; 26 A 393; H C \V N 6S9 
(P. C.); 1 A L J 384; 1 1 Bom L R C16; 8 Sar P 
C j 639 549 

Thakurdaa Moti Lai 7 . Joaeph Iskondar, 41 Ind 
Caa 616; 44 C 1072; 26 C L J 595; 21 C W N 
887 ••• 302 

Thuminiraju V. Bapiruju, 12 M 113 at p 114; 4 
Ind Doc (N. 8,1 428 ... 181 

Tharaya Ram v. Popat Ram, 47 Ind Caa 597; 9i 
P R 1918; Ifib P W 11 1918 ... 607 

Thayyammalachi v. KujuU, 12 Ind Cua 334; 1911 

2 M W N 3 .7; 10 M LT 326 ... 847 

The Bollcairn, Jn re, « 1836)10 P D 161; 55 L 

.1 P 3; 5 Abp M C 503; 63 L T 666; 34 W R 
66 ... 666 
Thekkeiijunnengath Hainan v. Kakkeeaori 
Pazhiyot Mauakkal, 27 Ind Cua 069; 28 M L J 
184;2LW 433 ... 237 

Thopai V. Mahubir Prasad, 62 Ind Cus 621; 

22 U C 144;0 U L J 318; 1 U P L 11 (J. C ) 

64 ... 707 

Thimmauavanim 7 . Venkatacharlu, 6 Ind Caa 
239; 20 M L J 60); (1910) M W N 226; 8 M L 
T72;3lM 228 ... 218 

Tliiruvainbalu Deaikar 7, Cbiniia Pandarum, 34 
Ind Caa 57; 40 M HT; 30 M L J 274; (1917) 2 
hi W N 43; 4 L W 806 ... 866 


T — conoid. 

Thomas 7 . Thomas, (1855) 2 K «k J 79 at p 83; 

25 LJ Ch 169; lJur(N. b.) 1160; 4 W R 135; 

69E R 701; llORR 107 ... 300 

Thomaa & Co., Limited 7 . Portsca Steaiuahip 
Company Limited, (1912) AC 1; SI L 
JP 17; 105; L T 257; 12 Asp M C23}65SJ 
615 ... 910 

Thomaa Pillay 7 . Muthurauia Ghettiar, 4 Ind Caa 
30'; 33 M 206; 19 M L J 747, (19:0) M W N 
285;7MLT28 ... 897 

Tlioniason 7 . Frere, (I80» 10 East 418; 10 R R 
341; 103 E R 834 ... 586 

Thompson 7 . Calcutta Tramway Company Limi* 
ted, 20 C 319, 10 Ind Deo (n 8.) 216 ... 275 

Thomson 7 . Moore, (1889 1 23 L R Ir 599 ... 866 

Thomson’s Estate, In rc Herring 7 . Barrow, 

1 1880 14 Ch 0 263; 49 L J C)i 622; 43 L T 35; 

28 W R 602 ... 223 

Thomson's Estate, In re; Herring v. Barrow, 

(1879) 13 Ch D I4t ... 223 

Thrikaikot Madathil Raman 7 . Tliiruthiyil 

Krishiian Nair, 29 M 163; 16 hi L J 43 

(F. B.i ... 8!0 

Tburatan 7 . Nottingham Pennananb BeneGt 
Uaiidiag Society, (I902i 1 Ch 1; 7l L J 
Ch 83; 60 W It 173; 66 L T 35; 18 T L R 
135 ... 520 

Tilley V Thomas, (1867) 3 Ch App 6I;17L T 
4i2: 16 W R 166 ... 869 

Tiruchittambala Chetti t. Seshayyangan; 4 M 
383; 1 Ind Deo (n. 8 ) 1102 302,37^ 

Tirumalaiaami Naidu 7 . Sobramauiam Cliettiar, 

4 Ind Cas 109; 40 M lUOg ... 66 

Tiru7angadial 7 . ThirU7angadh, 24 Ind Cas 
617; 26 M L J 364 ... 803 

Toloman 7 . Portbury, (1871) 6 Q B 2t5ab p 
250; 40 L J B 125; 24L T24; 19 W R 023... 316 
Tommenidi Adeyynv. Chelukuri VoukabHrayudu, 

23 Ind Cas 392; (1914) M W N 155; 16 M L T 
245 ... 144 

Toolsee Money Daseo v. Sudovi Dassec, 26 
C 361; 3 C W N 347; 13 Ind Doc in. a.) 

834 ... 279 

Torah AH Klian 7 . Nilruttuu Lai, 13 C 155; 6 Ind 
Doc!N. p.)e02 ... 27 

Toulinin 7 . Stoore, (1817) 3 Mor 210; 36 E R 81; 

17 R 11 67 ... 667 

Towera 7 . Hogan, (1889; 23 L R Ir 63 ... 241 

Treloar 7, Bigge, (J874; 9 Ex 15]; 43 L J Ex 95; 

22 \V 11843 ... 107 

Tripurari Pal 7.JagutTariiii Dasi, 17 Ind Caa 696; 

40 U274; J7 C W N' 145; (3 M L T 1; (1913) M 
W N 34; 17 C L J 169; 16 Bom L R 72; 40 I A 
37 (P. C.) ... 526 

Tulabi Ram v. Abrar Ahmad, 30 Ind Cua 1002; 

37 A 654; 13 A L J 932; 16 Or L J 714 ... 326 

Tulahi Rum v. Rabu Lai, 10 Ind Cas 908; 8 A L 
J 733; 33 A 654 ... 60 

Turner 7 . Smith, '1901) 1 Ch 213at p 219; 70 
L J Ch 144; 83 L T 704; 49 W 11 186; 17 T L 
R 143 .. 267 


«•« 



Vol. LX] 


TABLE OF CASES CITED. 


U 


Page. 


V“’COutd. 


39 


Page. 


Udai Chand Maity t. Rama Kumar Khara, 

7 Ind Cas 394; 12 0 L J 400; 15 C W N 

213 "• 

Uman Parehad V. Gandharp Singh, 14 1 A 127 
(P. 0.); 15 C 20; 11 Ind Jur 474; 5 Sar P C J 
71} Rafiqneand Jackson’s P C No 98; 7 Ind 
Dec (n. a.) 699 

Umed Dholohahd v, Pir Saheb Jiva Miya, 7 B 
134; 4 Ind Deo (n. 8.) 91 

Umesh Chander Roy v. Raj Bullabb Sen- 6 
0 279; 10 C L ft 204; 4 Ind Dee (n. s ) 
178 

Umesb Chandra Paladbi 7. Rakhal Chandra 
Obatterjee, 10 Ind Cas 8; 15 0 W N 666; 14 C 
LJ118 

Umesb Chandra Roy v. Akrur Chandra Sikdar, 
60 Ind Cas ]5; 46 0 25 

Umeshananda Dub Jba v. Mohendra Prosad Jba, 
11 Ind Cas 280; U C L J 337 at p 315 
Umeshananda Dub Jba v. Ravaneshwar Prosad 
Singh, 16Ind Ca8fl6‘; 18 C L J43]; 17 OW 
N 811 

Urama Venkatratnara & Co , v. Adaraji Uaman 
& Co , 60 Ind Gas 925; 26 M L T 82; U919) 
WN 623:42 M692 

Unni 7 . Kunchi Amma, 14 M 26; 5 Ind Dec 
(n. b.) 19 

Upendra Krishna Mandal 7. Ismail Khan Maho- 
med, 32 0 41 ^P. C.); 31 I A 144; 8 C W N 
889 ••• 

Upendra Lai Mukerjee 7. GirindraNabh Mukerjee, 
25 C 665 ab p 669; 2 C W N 426; 13 Ind Deo 
(n* s.) 37 3 ••• 

Upendra Nath Mandal 7. Rampal, 4 Ind Cas 
436; IOC L J482: llGr L J 1 
Upendralal Gupta 7. Jogesh Chandra Roy, 28 
Ind Cas 66; 22 0 WN276 
Uppalakandi Knnhi Kubti Ali Haji 7. Kunnam 
Mitbal Kotbapratb Abdul Rabiman, 19 M 288; 
6 Ind Deo (.n. b.) 906 

Usto Sabebdino 7. Ghulam Kadir, 27 Ind Ccs 
924:8 8 L ft 241 at p 245 
Utbam Chandra Kritby 7. Kbebra Nath Chatto- 
padbya, '<9 C 677 

Uttam Singh 7. Uukam Singh, 88 lud Cas 651; 

39 A 112; 16 A L J 167 
Utter Kour y, Atma Singh, 47 P ft 1870 


849 


• • I 


152 
813 

781 

320 
915 
866 

465 

303 

119 

754 

415 
4? 2 
984 

256 

950 

868 

558 

613 


555 


C97 


YadlaNagiah 7. Divakara Mudaliar, 41 Ind (Jas 
686; 6 L W 147; (1917) M W N 683 

Vaidyanath Aiyar 7. Aiyaaamy Aiyar, 1 Ind 
Cas 408; 82 M 191; 5 M L T 49; 19 M L J 
94 

Vaidyanatha Sastri 7. Sayithri Ammal, 42 Ind 
Cas 245; 41 M 76; 33 U L J 3s7; (1917) 

M W N 663; 22 M L T 275; 6 L W 542 
(F. B.) 

Yaikuntarama Fillai 7, Atbimoolam Chettiar, 

23 1ndCa8 799; 20ML J6l.;38 M 1071 ... 

Yaibhilinga Mudali 7. Uunigan, 15 Ind Cas 299 
37 M 629; 23 M L J IHU; (19;2; M W N 
1127 141,247 


805 


520 


Vallanki Venkata Krishna Rao 7. Venkata 
Rama Lakehmi, 4 1 A 1; 1 M 174 (P. 0.); I Ind 
Jur 63; 26 W R 21; 3 Sar P 0 J 869; 3 Suth P 
C J 353; 1 Ind Dec (n. s.) 116 
Varada Fillai 7. Jeevarathnaramal, 53 Ind Cas 
901; 24C \V N346 at p 352; (1919) M W N 724; 
lOL W679: 38 M L J 313; 18 A LJ 274(P. C.); 

43 M 243;2 U P L B >P. C.) 61; 22 Bom Lft 
444; 46 I A 285 
Varanakot Narayanan Naraburi 7. Varanakob 
Narayanan Namburi, 2 M 328 at p 331; 5 Ind 
Jur 243; I Ind Dec (n. 8.) 498 
Varatbayyangar 7. Krisnnasami, 10 M 102; 11 
Ind Jur 102; 3 Ind Dec (N. s.) 8a 
Vasudeo Bhikaji v. Balaji Krishna, 25 B 500; 4 
Bom ft ft 178 ■*> 

Vasudoya Padhi 7. Maguni Deyan, 24 M 387; 
28 I A 81; 3 Bom L R 303; 6 C W N 645; 7 
Sar PC J 819 
Yawdrey v. Simpson, {1896) 1 Ch 166 at p 16^^; 

65 L J Oh 369; 44 W R 123 
Vellayappa Rowthou 7. Bava Rowbhen, 29 Ind 
Cas 747 

Velu Goundan 7. Kumarayelu Goundan, 20 M 
289; 7 U L J 30; 7 Ind Deo (s. a.) 208 
Vein Padayachy 7. Arumugamy Fillai, 66 Ind 
088 481; 38 M L J 397; UL W 313, 27 M L 'P 
312 

Venkata Row y. Tuljaram Row, 38 Ind Cas 270; 

(19J7) M W N30i5 L W 482 
Venkataohalapati y. Krishna, 13 M 287; 4 Ind 
Deo N B.) 912 ••• 

Venkatagiri Nayani Varu 7 Subbarayalu Nayani 
24lndCa8 491 

Veukataiiarasimholu 7. Peramma, 18 M 173; 

5 M L J 32; 6 Ind Deo (n. s.) 470 
Venkataramanaya Pantulu 7. Venkataramana 
Doss Pantiilu, 29 M 200; 1 M L T 28; 16 M L 
J69 

Venkatasubbier 7. S Krishuamurthi, 21 Ind Cas 
668; 38 M 442; 14 M L T 396; (1913) M W N 

899 ^ 

Venkatesh 7. Bhavanishankar, 6 Bom L ft 
174 

Venkatramana Bhutta 7. Guiularaya, 31 M 403; 
4MLT221 

Vernon Allen 7 . Meera Pullay, (1882) 7 AC 
172 at p 173; 51 L J P 60; 46 L T 435, 3U W 
R904 

Vibudapriya Tirthaswami 7. Yusuf Sahib, 28 M 
380; l5 M L J 202 

VidyapuruaTirtha Swaiui v. Vidyanidhi Tir- 
tbaSwami, 27 &l 435; 14 M L J 105 
Viiayaraghava ftoddi 7. Komarappa Reddi, 15 
ind Cas 367; 22 M L J 409; (1912) M W N 410; 
11MLT199 

Yijiarangam 7. Lakslmman, 8 B HC ft (0. C, J.) 
244 

Vilayat Husein 7. Maharaja Mabendra Chandra 
Nandy, 28 A 88; A W N (1905) 198 
Vinayak V. Dattatraya, 26 B 661 ab p 667; 4 
Bom L ft 492 

Viola’s Lease, la re, llunipbrey 7. fSteubury, 
(1909) 1 Cb 244; 78 L J Ch 128; 100 L T 
33 


806 


720 

80 

400 

564 

169 

953 

237 
846 

781 

037 

703 

525 

238 

179 

950 

301 

314 

653 

303 

445 

6')9 

932 

991 

228 


100 



40 


INDIAN CASES. 


tl921 


V — concld. 

Virabhadrapa v. Bhimaji, 28 B 43?; 6 Bom L R 
436 

Virupakshappa v. Sbidappa, 26 B 109: 3 Bom L 
R 665 

Viswanadha VinaKumaraBangaroov R.G Orr, 
45IndCaB786 

Vondal v. Vondal, (1900) 176 Mass 388; 78 Ani 
St Rep 502 

Vonliotzgy v. Narayan Singh, 6 B L R App 
61 

W 


Pago, 


660 

335 

973 

366 

640 


368 


492 


989 


726 


408 


W. V. S. (1905^ P 231; 74 L J P 112; 93 b T 
466 

* • 4 

Wadhoo Shah v. Mian Fakir Ahmad, 3 Ind Cas 
978; 116 P L R 1909; 162P W R 1909 
Wailer v. King, (1724) 9 Med 63; 88 E R 

3*7 

Wallingford t. Mutual Society, (1880) 6 A C 685 
at p 697; 60 L J Q B 49; 43 L T 268; 29 W R 

Wallis V. Bendy, (1895) 1 Ch 109; 04 L J Ch 170; 

13 R 96; 71 L T 760; 43 W R 345 
Walsh V. Lonsdale, {1882i 21 Ch D 9; 62 L J Ch 
2; 46 L T 858;31 W R 109 395,458 

Warriner V. Rogers, (1873) >6 Eq 340; 42 L J 
Ch 681; 28 L T 803; 21 W R 766 
Wazir Devi v. Ram Chand, 68 Ind Cas 988; 1 L 
41 5 

Wazir Mahton v. Lalit Sing, 0 C 100; 4 Ind 
Dec (n. 8.) 718 

Wozira v. Mangal, 10 lud Cas 294; 2 P R lOl'i 
Rev.; 3 P W R 1911 Rev ; 18^ P L R 1911 ... 

Webb V. Austin, (1844) 7 Man & G 701 at p 
724; 8 Scott (N. 8) 419; 13L J C P 203; 136 E 
R 282 


242 


623 


270 


103 


820 


conoid. 


Page. 


Webb V. Maepherson, 31 C 67; 30 I A 288; 5 
Bom L R 838; 8 C W N 4<; 13 M L J 389 (P. 
C.): 8 Sar P 0 J 654 

Weldo V. Welde, (1731) 2 Lee 680 at p 596; leT 
ER417 

Wentworth v. Ballen, (1829) 9 B & 0 840; 
33RR 353;9LJ (o. s KB 33; 109 E R 
313 

Williams, In re, Williams v. Ball. (1917) I (jh 
1; 86 LJ Ch 36; 116 L T 689; 61 8 J 42 

Willie V. Lugg, (1761) 2 Eden 78; 28 E R 
825 

Willmott V. London Road Car Company, (1910) 
2Ch 625; 80 L J Oh 1; 103 L T 447; 54 S J 873: 
27 TL R 4 

Wilson V, Harper, (1903) 2 Ch 370; 77 LJCli 
607; 99 LT 391 

Wilson V. Kanhya Sahoo, 11 W R 141 

Wilson V. Wilson, (1911) 28 RPC 741 

Wood V. Leake, (1806) 12 Ve3(Jun.) 412; 33 E R 
166 

Wooma Daee v. Qokoolanund Dass, 3 0 687 
(P. C.); 6 I A 40; 2 0 L R 61; 8 Suth P 0^ 
499; 3 Sar p C J 786; 2 Ind Jur 232; 1 Ind Deo 
(n. 8 )958 

Y 


933 

364 

864 

241 

816 

107 

78 

262 

342 

980 

141 


Yakub Ebrabim Sayani r. Bai Rahimatbai, LO 
Bom L R 346 773 

Yar Mohammad Saha v. Hayat Mohammad Saha, 

4? Ind Cas 768; 22 0 W N 342; 18 Or L J 
10^4 30 ] 

Yates V. Chorlton-upon-Medlock Union, (1883) 

48 L T 872; 47 J P 630 ... 600 

Yatindra Kath Choudhury v. Hari Charn 
Chondhury, 26 Ind Cas 054; 20 0 L J 4 (6 ... 628 

Young V. Asliley Gardens Properties Limited, 
(1903) 2 Ch 112; 72 L J Oh 620; 88 L T 

... 107 



Advoc.te Court 

Srinj^jr. 


Advocate High Court 
Jammu <■ K.shmJr 


I \ 


INDIAN CASES 


♦^nagar. 


1921 . 


VOLUIVIE LX. 


PRIVY COUNCIL. 

Appeal from tue GiLcoxrA Hioa Court. 

Deaember 13, 1920. 

Praf^n(;— Lord Moalton, Lord Samner 
and Sir Jofao Edge, 

KBB THAMONl DASI, 8 iH 0 e 

PICBiSED, HOW RBPRESBl^TBD BY 

DUNIAOHAND BARAL and aaotbbr— 

ApPBLlihTa 

tera^ 

JIBAN KRISHNA KQNDU and otbers — 

RlBPONDBNTa. 

Tenancy Jet (Vlll B. C^oJ 188V) 0) 

(b , Hif— Landlord and tenant — Oeyiciency in area of 
tenure — Rent, reduction of ^ Land in the Sanderbanda— 
'^Permanently settled area'\ 

The respondents held land in the Sonderbonds under 
a permanent mokurrari lease granted bj appellant. 
Thej claimed a redootion of rent nader section 
sab.sectiou 1 {b of the Bengal reoancy Act ou 
the ground that part of the land leased bid been 
diluviated Appellant opposed the reduction, relying 
on the terms of tho lease and on s c ion of 
the Act, woich Mennits tUe bi>Jder nf a pt*i man ut 
tenure in a permanoutly bottled unu lu gr.iut a 
permanent mofcarrart lease on any terms agreed 
between him and the tenant The lund had been 
granted by Oovernment in > * to appellant s prude- 

cessor at a rent increasing for a period of years, 
after which it was subject to survey and measurement, 
and tho proprietary right in the grant was to bo 
under conditions generally applicable to owners of 
estates not permanently settled:'* 

Heldf that tho laud was not proved to be in a 
permanently-settled area" and ih*it, consequently, 
respondents wore entitled to reduction of rent 
irrespective of the terms of their lease, [p, 3, col, 

Appeal from a deeree of the Galentta High 
Court, dated the 9th June .9 6, affirming a 
deatee of the Diatriat Judge, 24 Pergaoae, 
whiah reveraed a deoree of the Third Subordi* 
nate Judge, Alipur. 

i AyTij.— To (be statement of faats in 
(heir Lordships’ judgment it may be addud 

1 


that the Subordinate Judge dismissed the 
suit upon the grounds, (1) that it was not 
maintainable, inasmuch as some of the 
tenants were not joined as plaintiffs, and 
(2) that tbe terms of tbeir lease pre* 
eluded respondents from alaiming the redua* 
tioQ. Tbe Distriot Judge allowed an appeal. 
He held that the suit was maintainable 
as tbe tenants not joined as plaintiffs bad 
been made defendants ; that tbe terms of 
the lease did uot clearly ezolude tbe right 
to a reduation of rent, and that having 
regard to seotion Id of Beogal Regulation 
III of 1S28, the tenure eould not be held 
to be in a permanently settled area, so 
as to make seation 17^ of tbe Bengal 
Tenanoy Aat applicable. He remanded tbe 
euit to the Sub Judge to determine tbe 
amount jf ♦*‘6 rfdne inn. 

Ki.fetrHm D pn^'-l'd tn ihe High 

liTt. a u>i r, • tjrH d 11 , the 6r»t 

bti'j, i Cnaiie ji ana Mniliok, JJ., 
. iiti 'ini' t the grant from Givernmeot 
td ap^biUi.i’s predecessor (the material parts 
of wbiab are set out in their Lordships’ 
judgment) we>e not b-fnre tbe learned 
Judges, 'vho U' (ierrttiod that appellant’s 
holding from G'Vernmecjt was a permanent 
tenure. They weie of opinion that, on that 
assumption, and tbe land being in the 
Surjderbonds, it was in a premanemly settled 
area, and that seotion 79 of the Bengal 
Tenanoy Act applied. They held, further, that 
the stipulations of the lease exoluded the 
right to a redaction and, therefore, allowed 
the apppeal. 

An application for review was made and 
granted by the learned Judges on tbe 
ground that they bad been misled by a 
misstatement in Court that .the appellant’s 
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lease from Government was a permanent 
one. 

Thereafter, the appeal was heard de novo 
by Woodroffeand Chandlier, JJ., whodis* 
znit^sed it. 

Henee the present appeal. 

Mr. Ti. N. Stn, for the Appellants.— -The 
respondents agreed in their lease that there 
shoald be no rednation of rent on dilnvi* 
ation. The respondents are not raiyafSt 
but tenure holders, and it was open to 
them to make what terms they ohose with 
their landlord. Even if the Government 
grant of 1880 wee not a permanent grant 
still the land was held bv respondents upon 
a permanent tenure. When land is so 
held in the Sunderbnnds it is in a permanently 
settled area for the purposes of seotion 179 
of the Bengal Tenancy Act. 

ramaiha Bibiv. Aihutosh DAur(P. 

Rsferenoe was also mide to Bsogal Tenancy 
Act, sections 3 (7> and 5 and to Bjogal 
Regulation 1 of 1793. 

Messrs. De Qruytksr, K. 0., and Kenworthy 
for the Rjspondents. — Section 1^9 of 
the Bengal Tenancy Ao5 does not apply 
in this ease as the land is not in a per* 
inanentiy settled area. Gonoading that an 
area may be a permanently settled area 
even though no permanent settlement of 
the District containing it was made in 
17:^3, still the terms of the grant from 
Government to appellant’s predecessor show 
slearty that this was not a permanently 
settled area. Section 179 not applying, re* 
epondents as tenants could avail themselves 
of section 5^ (1) ^6). If it be properly 
•ODstrued, the lease to respondents does 
not in any case exclude the right to a 
reduction of rent upon a permanent 
redaction of the area by diluviation. 

The Sunderbunds were not included in the 
Permanent Settlement, 

iiijah Burodac'int Rjy v, Oomntietioner of the 
SoohderbuHS (2), 

[Reference was also made to Bengal 
Regulation 111 of 182e, section 13 and to 
section I7p of the Bengal Tenaney Act (VIII 
of I8c5)]. 

Mr. H. N. Sen replied. 


(1) 4G. W. N.613. 

(2> 12 U. I. A. 226; 2 li. L. E. I*. 0. 83: 11 \V it 
p. 0. 14, 2 Suth. P 0. J. 1(54, 2 8«r. P. 0. J. 413, I Ind 
Dec. (n. b.) 604, 20 E, R. 324. * 


JUDGMENT. 

Lord Moolton.— The eotion to which this 
appeal relates is brought by the respond* 
entp, who are holders of a lease from 
the appellants of land situated in the Sunder* 
bunds, with the object of obtaining a reduc* 
tioD of rent on the ground that a large 
portion of the holding has been washed away 
by the aarrounding waters, and that the 
area leased has been reduced thereby to the 
extent of nearly a quarter. They rely on seo- 
tion 52 (6) of the Bengal Tenancy Act, 1885, 
which enacts that— 

"Every tenant shall be entitled to a 
reduction of rent in respect of anydedci* 
enoy proved by measurement to exist io 
the area of bis tenure or holding as com- 
pared with the area for which rent has 
been previously paid by him, unless it is 
proved that the deheienoy is due to the 
loss of land whioh was added to the area 
of the tenure or bolding by alluvion or other- 
wise, and that an addition has not been 
made to the rent in respect of the addit )□ to 
the area.” 

The facte of the case are not substantially 
in dispute, although the extent of the 
diminution of the area is not agreed bet- 
ween the parties and most be determined 
by measniemeot io the proper way. There 
is no doubt that there has been a diminu- 
tion and DO case is set up that there 
has been any previous increase of the 
holding without increase of rent ao as to 
bring it under the latter part of the clause. 

The substantial defence of the appel- 
lants (who are grantees from the Govern- 
ment of the bolding which they have leased 
to the plaintiSa) is that the case comes under 
seotion 179 of the Bengal Tenancy Act, 1885, 
which reads as follows: — 

Nothing in this Act eball be deemed 
to prevent a proprietor or a holder of a 
permanent tennre in a pecmanently settled 
area Irom granting a permanent mukarrari 
lease on any terms agreed on between him and 
bis tenant.” 

It is contended that by the terms of 
the lease to the plaintiffs they are preslnded 
from denying their obligation to pay the full 
rent thereby fixed on the ground of flood 
or diluviation, and it is to meet a defence 
founded upon this provision that the plaint* 



tKDiAN OASES. 


3 


Vol, LX] 

T0I.1 BIH V, TOLBHI BiM. 

iffa aontend that they are proteoted by 
aection 52 (5). The appellants, on the 
other band, aontend that they bold from 
the Government a permanent tenure in 
a permanently'Settled area, and, therefore, 
are exoeptad from the operation of seetion 
52 by the proviaions of section 179 above 
referred to. 

By the definition olause 2 (12) of the 
Aot, ''permanent settlement*’ means the 
Permanent Settlement of Bengal, Bebarand 
Oriesa made in the year 1793. The grant 
from the Government to the appellants 
eertainly does not oome within that desorip* 
tion if it be taken literally, for it was not 
made until Deeember IbSO. But, apart 
from tbip, their Lordships are of opinion 
that the terms of the grant are not anob 
as to render the Unde to which it refers 
"a permanently settled area.” In eubstanee, 
the payment to the Government is not to oom> 
menie for twenty years from 1831, and is to 
goon at inoreasiog rates until the expiration 
of 99 years, when the following olaasa comes 
into force: ^ 

‘‘That after the 99tb year the grant shall 
be liable to sotvey and rs'settlement, and 
to such moderate assessment as may seem 
proper to the Government of the day the 
proprietary right in the grant and the 
right of engagement with Government re- 
maining to the grantees, their heirs, executors 
or assigns, under the conditions generally 
applicable to the own irs of estates not 
permanently settled, and that revenue 
eqaal to the amount annually paid from 
the diet to the 99th year shall be paid 
annually by the grantees, their heirs, exe> 
cutore or assign?, until such survey and re- 
settlement or re-assessment as is described 
above be effected.” 

These terms are in such strong contrast 
with what is known as “permanent settle- 
ment” in India that their Lordships are of 
opinion that the appellants have failed to 
establish that the lands are situated in a 
permanently settled area. Hence they hold 
that section 179 does not apply to this 
holding, and that the respondents are entitled 
to the relief which they claim under sec- 
tion 52 (6). This was the judgment of 
the High Court of Judicature at Fort W^illiam 
in Bengal from which this appeal is brought 
and their Lordships will, therefore, humbly 


advise His Majesty that this appeal be dis- 
missed with costs. 

Appeal dummed. 

Solicitors for the AppelUntsi— Mssirs. Oeo, 
and TFm, Webb. 

Solicitors for the Rsipondenti — Mesers. 
Waihint and\HunteT. 


ALLAHABAD HIGH OOURT. 

Fisst Chiu Appeal No. 3 73 ov 1917. 

April 2d. 1920. 

Present r^Juslioe Sir P. C. Banerjee, Kt., 
and Mr. Justice Solaiman. 

TULA RAM AND OTfiftBS — DspetroANTi 

^ApPSL[.ANT8 

tersus 

TULSHI RAM and OtUEss — PLAiMTiPr and 

DsFSNDARTS— H eSPONDENTS, 

Hindu Law — J'lint family — Mortgage of fainily 
property, when binding onfamily — Barden of proof. 

A mortgage of family property with the object of 
raisiag fuads for the purchase of zemindari shares iu 
a village, such purchase beiug for the beuetit of the 
family and uot detrimental to its interests, is bind- 
ing on all the members who belong to the family. 
In such a case it is not necessary for the mortgagee 
to prove that the money raised by the mortgage waa 
actually applied towards the purchase of the ze>nwi- 
dart. It is enough if he proves that a representation 
was made to him that the zemhuiari was to be • 
purchased and that after reasonable enquiry he 
believed the representation to bo true, [p. 4, col. 2.] 
Where a mortgage-deed of family property coutaius 
a recital of a previous mortgage and the object of 
the subsequent mortgage is to pay off the previous 
mortgage, the validity of which is admitted, both the 
previous and subsequent mortgages are binding ou 
the family, [p. 6, col. 1,] 

First appeal from a decree of the Sub- 
ordinate Judge, Pilibhit, dated the 7th 
August 1917. 

The Hon’ble Dr, Tej Bahadur Sapru, for 
the Appellants. 

Mr. Q. W. Dillon and Babu P. N. Banerjee^ 
for the Respondents. 

JUDGMENT. — This appeal arises out of a 
suit for sale npon a mortgage executed on 
the 5th of July 1904 by Hulas Rai, Jawabir 
Lai and Dori Lai who were members of tha 
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same family. The appellaote before ns are the 
desoendaDts of Hnlas Rat and it is oontended 
on their behalf that the mortgage was exe« 
onted witboat any family neoessity and is, 
therefore, not binding on the joint family pro* 
perty wbioh was oomprised in the mortgage. 
The amoant seoared by the mortgage was 
Rs. 3,000 and this amonnt was alleged to 
have been dne to the mortgagee, Sohanlal, 
who is now dead and is represented by his 
adopted son, the plaintiff, nnder an earlier 
mortgage of the l^th of Jane 1891 ezesated 
by Unlas Rai and Jawabir Lai in favoar of 
Sohanlal for Rs. 2,000. We may mention 
that the present appellants have parsha‘=ed 
the interests of Jawabir Lai in the mortgaged 
property and in the sale deed wbioh was 
ezeoated in their favour one half of the 
mortgage money due to the plaintiff was left 
in the bands of the porohasers for payment 
to the mortgagee Sohanlal. In order to 
oonsider whether the mortgagn now in 
salt is binding on the appellants it is 
ueeeseary to dHtermine whether the earlier 
mortgage of the 19th of Jane 189t was made 
for family neoessity or for the beneGt of the 
family. In the mortgage<deed the neoessity 
for raising the loan is stated to be the par- 
•basing of temindari shares in the villages 
of Tajpar and Mariana. L appears that on 
the I9tb of September 1891 a sale-deed of the 
said villages was ob'ained in the names of the 
two sons of Holas Rai from the Liquidator of 
the Unoovenanted Servioe Bank, rbeoonsi- 
deration fur that nale was Rt. .^,^50, if that 
sale was for tae beneSc of tne family, and if 
the loan was taken on the repre'<entation that 
the money was required for the purpose of 
obtaining a sale of the aforesaid property, 
the debt was incarred for the beneGt of the 
family and was binding on all the members 
who b 'longed to ir. It i- admitted that the 
two V I »gHB of Tajpar and Manana wbioh 
wer<- puidoased on the of Septemoer 

18 ♦ i'« •'till in tne po«de8»ion of the family 

in)i.«iiJi.< I he present appelUnts, and that 
the e vii-t.re have be^n in tiieir possession 
ever -moe t’le date of the parohase. We 
liave evidence before as which shows that 
this purohase was one wbioh proved beneGoial 
to the family. (Joe of the purobasers was 
Ual|it and from his evidence it appears that 
the revenue assessed on the property parshas 
ed at the time of the porshase was Rs. 800 
a year. Baijit .artber deposed that at the 


present time the inoome from the property 
is Ro. 1,600 or Rs. 1,700, andtfaat the revenne 
has been enbanoed to Rs. 900. From the 
fast that at the date of the parohase the 
revenue assessed on the property was Rs, 800 
a year it may reasonably be presumed that 
the insome wbioh the property yielded to its 
owners was at least Rs. 600 and the fact that 
at the present moment the proGts asoont to 
about Rs. fcOO raises a etrong presumption 
that at the date of the sale the parohase was 
not an nnproGtable or improvideat tranaao* 
tion bat was a parohase for the beneGt of the 
joint family. Had it not been so it is 
nolikely that the family would have retained 
possession of this property for nearly 30 
years. We may, therefore, take it as estab- 
lished that the parohase wbioh was made 
in 1891 was a parohase wbioh was beneGoial 
to the family and not detrimental to its 
interests. We have now to oon-'ider whether 
the areditor, on whom the harden, of ooarse, 
lay of showing that the loan was taken for 
the beneGt of the family, took reasonable oare 
to aeoertain that the representations made to 
him were representations apon whiebheoonld 
reasonably and honestly have acted. As we 
have already stated, it is reoited in the 
mortgage deed that the loan was taken for 
the parpoae of parohasing temindari shares 
In the villages of Tajpar aod Mariana. 
There is the evideooe o( witnesses wbioh 
proves that this was the representation made 
by HuUe Rii and Jawabir Lai to oobanlal 
at the time wnen the loan was taken from 
him The amount of the loan, Rs. 2,000, was 
paid in oash at the time of registration, it 
appears that, s a matter of fast, the prise 
for the parohase of the two villages had 
already been paid by the 4th of Jane 1891 
to the L quidator of the Unoovenanted 
Servio - Bilk and, therefore, no parohase* 
money oad aotaally to ba paid at the date 
of the mortgige in question. If, however, the 
mortgagors represented that they needed the 
money f ir the parpoass of the parohase and 
their statem-mts were believed by the lender 
upon eaoD euqairy as he ooold have made 
from the borrowers and he honestly 
believed that the money was required for the 
parpoaes of a parobase be would be entitled 
to realise his money from the mortgaged pro> 
perty wbioh bapoeoed to be joint family pro* 
party. In the welLknown oaseof Hunooman- 
persaud Fandaj/ v. Mutimmat Baboose Af««ro/ 
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Koonteene (1) their lordships observed as 
follows; — 

Their Lordships think that the lender is 
bound to enquire in^o the upeeasities for the 
loan and to satisfy himself as w^ll as he ean, 
with referenae to the parties with whom he 
is dealintr, that the manager is aoting in the 
partioular instanse for the beneBt of the 
estate. But they think that if he does so 
enquire and aots honestly the teal ezistenae 
of an alleged suffioient and reasonably 
sredited neoessity is not a aondition pre- 
aedent (o the validity of his aharge.” In the 
present inetanae the lender, Sohanla^ made 
enquiries with referenae to the parties with 
whom he was dealing and satisfied himself, 
as well as he aonld, that the mortgagors who 
were the managers of the joint family were 
Bating for the benefit of the family. The 
sale had not aatually t^k^n plaae and 
negotiations for it were in progress. If he was 
satisfied that the sale was about to take plaae 
and the borrowers represented to him that 
the money whiah they borrowed was needed 
for the purposes of the sale, it was not neaes* 
sary for him to asoertain whether the money 
was astnally needed for the pnrahase or whe- 
ther the pnrahase- money had already been 
paid or not. Sohanlal is now dead and so are 
Hulas Hai and Jawahir Lai. It must be 
remembersd that a number of year^ have 
eUosed sinoe the date of the moitgagi of 
1R:A. Theonlv person who io alive and who, 
along with Hulas Rai and Jawahir Lai, 
admitted the oorrestness and validity of this 
mortgage of 1891 is the defendant D)ri Lai 
but he has not appeared in this oase and has 
not offered hie evideoos on behalf of the 
defendants. The fast that the adult male 
members of the two braoshes of the family, 
who were apparently the managing members 
of the family, ezeouted the mortgage of 1904 
and admitted the validity of the mortgage 
of 1691 is a oirsumstaaoe whioh tells strongly 
in favour of the plaintiffj. The further 
oirouatanse that when the present appellants 
purshased the ehare of Jawahir Lai they 
undertook to pay half the amount of the 
disputed mortgage to the mortgagee on 
aosount of the share of Jawahir Lal’e liability 
under the mortgage also tells strongly in 
favour of the original mortgage of i891 being 

(1) 6 M. I. A. 393; 18 W. R. 8’n.; Sereetre 263n s 2 
gath, P. C. J.^ 29j I Say, P, C. J, 652j 19 E. H. 147. 


a mortgage whish was entered into for the 
benefit of the family. In these oimum^tansHS, 
we must bold that the mortgage of 1891 was 
binding on the family and that, son-equently, 
the “nortgage now P-^nght to ba eofonad U 
equally binding. Wa dismiss the aop^al 
with eosts inoluding fees on the higher seale. 
We extend the time for payment of the 
mortgag6*money for sii months from this 

date. 

Appeal (Usmissed . 


UPPER BURMA JUDIOIALCOMMIS 
SIOMBR’S nOURT. 

Civil Rsvision No. l88 of 1919, 
January 29, 1920. 
pfojeni:— Mr. Heald, A. J. C, 

MAUNG MEIK ahd another— 
Applicants 
tenui 

U KUMARA— Rispondent. 

Cou,-t Ft-es Act mi of 13709. /) 7 (v) (c)— S«// Jor 
po 3 <iession of ''religious land” -^Co-irt.jee p:vjahlc ~ 
PaJuafion, method of. 

tn a suit for possession of land the plaint mast bo 
stamo'id acoordin? to tho value of tlie aubjoob-niattei-, 
an 1 where th-’isubjact.mattor IS land which pays no 

revenue and has produced no piofirs du-ing the year 

next before the date of presenting the plaint, tho 
value roust be deemed to bo the amount at which tlio 
Court shall estimate the laud with reference to the 
value of similar land in the neighhourhood, and the 
same principle is applicable where the land m suit is 

“religious” land fp. «, col 1] _ 

The mere fact that the land IS “religious doos not 
render it incipablc of -I'aluation with reference to tin* 
value of similar land in the noigbbomliroil. [p G, 

col 1.] 

Mr J. S. Basu, for the Applioants, 
JUDGMENT.— The petitioners sned the 
first two respondent', who are Pongyis, for 
possession of a eertain Kyauog and its olose on 
the strength of a desision of the Giingdauk 
Sayadaw” of Myingyan and joined the third 
respondent as being also bound by that deoi- 
eion. 

A question of the amount of Court-feea 
payable on the plaint arose, and the Trial 
Court held that, under the provisions of 
section 7 («) (r) of the Court Fees Act, the 
value of the Bubjeot-matter must b» 
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deemed to be *'tbe amoant at wbiob tbe 
Ooort eball estimate tbe land with refer* 
ecoe to tbe valae of similar land in tbe neigb* 
boarhood.” 

The petitioners allege that this deoision 
is wrong and apply to me to set it aside 
in revision. They allege that, beoaose the 
land is religions land it is inoapable of 
valnatioD, and their learned Advosate 
argnes that Artiole 17 (vi) of the Seoond 
Sohednle of the Coart Fees Aot sbonld be 
applied. 

It is qnite elear that that Article cannot 
apply to tbe present case beoanse it applies 
only to oases which are not otherwise 
provided for by the Aot, and section 7 
(v) (c) of tbe Aot makes express pro* 
vision for snob a case as tbe preeeot. Tbe 
present case is clearly a suit for possessicn 
of land. In snob salts the plaint mast 
be stamped acsording to tbe value of the 
BabJeot*matter, and where the sabjest* 
matter is land which pays no revenae and 
has prodaoed no proBts daring tbe year 
next before tbe date of presenting tbe 
plaint, tbe value mast be deemed to be tbe 
amoant at which the Court shall estimate 
tbe land with reference to tbe value of 
similar land in the neighboarbood. 

Tbe learned Advocate argaes that no 
other land in tbe neighboarbood can be 
similar to religious land, and that, there* 
fore, section 7 cannot apply. 1 cannot 
accept this argument. Tbe difference bet* 
ween the land in eait and other lands in tbe 
neighboarbood is merely a diffArence of 
ownership, and that difference is merely aoi* 
dental and not essential. There is tbe same 
difference between lands belonging to differ* 
ent private owners, bat no one would be 
found to argae that that difference prevented 
tbe lands from being ''sirailar’' within the 
meaning of tbe Aot. 

I, therefore, see no reason to believe that 
tbe lower Coart was wrong in its interpreta* 
tioD of the Aot and 1 dismiss the application 
summarily. 

Application di$mi$sed. 


LAHORE HIGH COURT. 

Second CivtL Appeal No 83^ op 1920. 

December 15, 1920. 

Present : — Mr. Jnstioe Saott*Smith, 
BHURA AMD OTHERS — Plaimtiff;— 
Appellants 
versus 

MATU AND 0T8ER8 — DiFENDANTS — 
Rbsposdbnts. 

ilisjoinder of j>a}iie8 — Suit against several defend* 
ants — Suit icithdrawn as against some, whether involves 
dismissal of suit. 

Plaintiffs, proprietors of a village, sued to eject 
three persons, who were brothers, from a piece of 
land which was alleged to be shamilat land. 8ubse. 
quently, finding that one of the defendants was on 
field service, the plaintiffs withdrew their claim as 
against that defendant and reduced it to two-thirds 
of the land in suit A decree was passed in their 
favour. On appeal the District Judge dismissed tbe 
suit OD tbe ground of non joinder of a necessary 
party ; 

Held, that the claim having been reduced so as to 
relate only to the interests of tbe defendants on the 
record, the suit could not bo dismissed on the ground 
of non-joinder of the third defendant, (.p. 7, col. 1.] 

Second appeal from the decree of the 
Senior Subordinate Jodge, Karnal, dated tbe 
23rd December 1919, reversingr that of 
the Munsif, First Class, Kaitbal, District 
Kama], dated tbe 29(b October lbl9. 

Mr. Nanak Ohand I'andit, for the Appel* 
lants. 

Mr. J. 0. Vaughan, tor the Respondents. 

JUDGMENT. — Id tbe suit out of which 
tbe present appeal arises tbe plaintiffs, who 
are proprietors id tbe village, sned defend* 
anls Nos. 1 and 2 to dispossess them from 
oeitain land which was alleged to be shamilat 
and wbiob, it was said, they had eneroaohed 
upon. The defendants Nos 3 to 5, who are 
fo-owners with the plaintiffs and who did 
not join them in bringing tbe suit, were im- 
pleaded as pro forma parties. The defendant 
No. h, Indraj, who is brother of defendants 
Nos. 1 and 2, was subsequently impleaded. 
On the 30th April 1919, Bhnra, plaintiff, 
paid that Indraj was on Beld servise, that 
therefore, the plaintiffs reduced their claim 
to two-thirds of tbe land in suit, and that 
they would sue for Indraj’s share later on. 
This statement was preceded by an order of 
Court from wbiob it appears that Bbnra,prob- 
ably at the suggestion of the Court, made 
bis statement giving up the claim against 
Indraj. Tbe first Court proseeded with the 
•lie and evefitoally gare tbe plaintiffg « 
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deareeforthe whole land eUimed againet 
all the delendanta inalading Indra] whose 
name was never etruek oat of the list of tbe 
defendants. The lower Appellate Ooart has 
dismissed the plaintiff’s sait on the groanl 
that Indraj was a neoassary party. It pur- 
ported to follow Bum Sarup v. Idutammat 
Rikhi (1) and Rattan Okand v. Bam Pershad 
(2) and Motan Mai v. Kirpa Mai (3). 

The plaintiffs have filed a seoond appeal 
in this Court, and it is oontended on the>r 
behalf that the ralings relied upon by the 
lower Appellate Court are not applioable ; 
that the plaiotiffe gave op their ohtm 
agaiost Indraj in the manner Htated. and that 
as the defendant never objeoted to this, the 
suit should not have been dismiased. A pern- 
eal of the ralings referred to by the lower 
Appellate Court will show that they are 
dietinguiebable from tbe present oa"e and 
in no sense applioable. The plaintiffs 
having given up Indraj and redaeed their 
olaim to two-thirds of the property in dispute 
and the defendants never having objeoted to 
this, the suit should sertaioly not have been 
dismiseed. Another objeotion to tbe order 
is that Indraj’s name was never struok out 
of the list of defendants, that he mntinued 
to be a party to tbe suit until the end, and 
that the deoree was passed against him as 
vrell as agaiost other defendants, 

I, therefere, aosept the appeal and, setting 
aside the order of the lower Appslla!ie Oourt, 
remand the ease thereto for desiaion of tbe 
appeal in ascardanee with law. It will be 
for the lower Appellate Court, if it finds in 
plaintiff’s favour on the merits, to deoide how 
far the first Court was justified in passing a 
deoree against Indraj, having regard to the 
fact that he was never served with a sum- 
mom and never appeared before it. Stamp 
in this Court will be refunded and other 
eoste will be oosts in the cause. 

Appeal accepted. 


(1) 12 P. R. I906j 78 P. L, R. 1906; 24 P. W. R 

1905. 

(2) P. R. 1938; 118 P.L. R. 1908; 124 P. W. R. 

1906. 

13) 79 P. R. 1906; 106 P. W. R. 1906. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 302 op 1918. 

January 5, 1‘ 20. 

Brejent:— Mr. Heald, A. J. C. 

MA NTEIN AND ANOxaiR— 

Appellants 

veriu$ 

MA THA G AUNG— Respondent. 

Buddhist Laiv, Burmese-Succession—Step-faiher and 

step-children^Share of step-child in property jointly 
acquired by mother and step, other and property 
inherited by father during mai'riage with mother. 

As regards the jointly acquired property of the 
marriage between the mother and stop.father of a 
child where there are no children of that marriage 
and no children of the step-father by any other 
marriage, the share of the step-child is one-fourth. 
The same rule applies to property inherited by the 
step-father during his marriage with the mother of 

the step-child, [p- >2, ;ol 2 ] 

The fact that the step father has married another 
wife does not doprive a step-child of his share m the 
property, [p 1-^, col 2 .} 

A step-child, however, has no interest in property 
acquired by the step-father jointly with a later 
wife, [p 13, col. 2.] 

Mr. 0. 0. S. Kllav, for tbe Appellants. 

Mr. A. 0, Mukerjee, for the Respondent. 

JUDGMENT.— The respondent, Ma Tha 
Gaung, as widow of one Cbet Su, sued Chet 
Su’s step daughter, Ma Nyein, and Ma 
Nyeio’s husband. San U, to recover two 
plots of land which she claimed as having 
belonged to Chet Sn bat which were in the 
possession of the appellants. She alleged 
that they bad wrongfully dispossessed he", 
but my learned predeoef-sor has fonod that 
that allegation was not establinhed and, 
therefore, it need not now be considered. 

The appellants alleged that one of the 
pieces of land, known as “Kaingdannggyi’’, 
originally belonged to Cbet Su and bis wife 
Ma Thaing, who was the appellant Ma Nyein a 
mother; that over 20 years ago Cbet Su 
and Ma Thaing gave it to them to work 
as their own, and that about three years 
ago, not long before his death. Chet Su 
confirmed that gift by reporting the transfer 
to the Revenue Surveyor. In support of 
this story they produce a *'iyatpaing" which 
recorded the transfer having been reported 
by Cbet Sn and Ma Nyein’s hnsband San 

U in 1914. 

As for the other piece of land, known as 
’’Letpanbin,” tbe appellanis alleged that it 
never belonged to Cbet Su at all but bad been 
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brought under eaUivation by them and be- 
longed to them, and they explained the fdat 
that it stood in the narne of the the respond- 
ent by saying that they lived in her house 
and that she, being an elderly woman, woold 
be regarded- as bead of the honsehold. 
There i?, however, nodiffisulty in aaeountiog 
for the fast that it stands in respondent's 
name sinoe before Ohet Su died it stood in 
the joint names of him and his wife Ma 
Thaing and after Chet Su’e death it would 
in the ordinary ooorse be transferred to the 
name of his widow, the respondent, his 
earlier wife, Ma Thaing, having predeoeased 
him. 

The Trial Court after hearing the evidenos 
oame to the oouolusion that the respondent 
established her oa-^e on all points and gave 
judgment in her favour. 

Appellants appealed hot the lower Appellate 
Court dismissed their appeal. 

They then same to this Court on sesond 
appeal on the following grounds, namely : 

(U that the Bndiog of (be lower Appel- 
late Court that Ma Nyein, as Chat Su’d step- 
daughter, oould not claim any share in the 
property left by Chet So as agaiusb Ohet 
Su’s widow, was contrary to Burmese Buddhist 
Law ; 

(2) that the respondent's salt to recover 
the lands was not maintainable in view of 
the fact that appellants had been in possession 
of the lands for 20 years either on their 
own account or jointly with Chet So ; 

( H) that the burden of proving title to the 
lands was on respondent, and 

( t) that the Appellate Court was wrong 
on the ovidenoe in bolding that they were 
in possession of the lands by the permission 

of Chet Su or as bis tenants, and ID Bndiog 

that their present possession as against the 
respondent was wrongful. 

My learned predscessor, after hearing 
the learned Advocates, framed the following 
issues and referred them to [the Court of 6rst 
instance for trial : — 

(1) Did Uhet Su’e father, Po Hnyin, die 
before or after Chet bo married Ma Wyein’s 
mother Ma Thaing P and 

(2) when did Chet Su Brat exercise 
dominion over the two lands in dispnte P 

On these iesuts tlie Trial Court, after laking 
further evidence, found— 

(1) that Po Hiiyio died after Chet So 
mi' fil'd Ma Thaing; 


(2) that Ohet su oame into the possessioil 
of the Brst of the two lands which respondent 
claimed, namely, “Kaiogdaunggyi ” on the 
death of his father Po Hnym, from whom he 
inherited it ; and 

(3) that Chet Su and Ma Thaing 
acquired the other land, namely, “Lstpaubin,” 
while they were husband and wife. 

The lower Anpellate Court accepted these 
Bndmga and, after a careful perneal of the 
evidence, I too accept them. It is, 1 think 
cbar that Chet Su's father first occupieii 
the Kaingdaunggyi” land and cleared it 
probably with Chet Su’s help, and that after 
his father’s death Chet So occupied also 
the Le^oanbin” laud, which is separated 
from the Kaingdaunggyi” Und merely by 
a creek, and cleared it similarly with the help 
of his step-daughter and her husband, the 
present appellants. I have no doubt both the 
lands belonged to Chet Su and that they 

were “/rffc'pgia” of his marriage with Ma 
Thaing. 

As for the share of such property to which 
respondent as widow of Ch«t So woold be 
entitled as against Ma Nyein as Ohet Su’s 
step daughter, very little has been said in 
argument and the learned Advocates them- 
selves admit that they are in doubt on the 
point. 

_ The case law seems to be conflicting and 
lucoDolosive. 

In the oi«e of Nga Po Thit v. Mi] Thaing 
( J it , was held that a son as against his 
fathers children by his step motheris entitled 
to a one eighth share of the jointly aequired 
property of his father’s marriige with the 
step-mother. That ruling obviously cannot be 
applied to a oass like the pressnt where there 
are no children of the etep-father’s marriage 
with the mother and the contest is practically 
one between the step-daughter and the 
step father. 

In the case of Ngon v, Ma Min Dwe 
Ki) it was held that a step daughter whose 
sUp-niother survived her father may sue 
the step mother for a share of properties 
loheritedby the father during hie marriage 
with the step-mother and may recover from 

the step mother half those properties. That 
ruling IS authofity for the proposition that 
the Btep child oan claim and recover from 

(I) 8. J. L. B. 18. 

12) S. J. L. B. nc. ,j 
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tbe §tep*par6nt its interest id property 
inherited by the parent during the marriage 
between the parent and the step parent, but 
it ifl no authority for the rule of partition in 
the present ease, since in this eaee the pro* 
pertiea were inherited not by the mother but 
by tbe step father, 

In tbe ease of Mi So v. Mi Hmai Tha (3) 
tbe learned Judicial Commissioner of Lower 
Burma held some diffidenee that as against 
the step child the step mother takes stven* 
eighths of tbe jointly acquired property of the 
marriage between the father and the 
step* mother. 

The case of Maung Ohit Saya v. ifa Meinkale 
(4) was a eontest bstweenthe children of two 
marriages and tbe widow of a third marriage 
which was childless and there vas no evidence 
as to whether the property was hUetpxa of 
any particular marriage or was payin of the 
husband or of any of the wives. The learned 
Judicial Commissioner referred tbe question 
ai to the rule of partition involved to the 
*'Kinwnnmingyi” and the Wetmaenk 
Wnndauk" and, in accordance with their 
opinion, decided that tbe children of the Brst 
marriage were to get half tbe property, tbe 
children of tbe second marriage one quarter, 
and tbe surviving widow one quarter. 1 
doubt whether a detailed examination of tbe 
opinions of the two learned authorities on 
Buddhist Law to whom that case was referred 
would shed much light on tbe simpler ques- 
tion which arises in the present case. 

The judgment in Ba Eyu v. 4fa Zin Byu (5) 
merely followed Ngi Po Thxt'i cas€(l),in 80 
far as it referred toarole of partition between 
tbe son of a Brst wife and his deceased father’s 
second wife. 

The case of ifa Gun Bon v. Maung Po Eyve 
(6) dealt with the case of the children 
of step'ohildren and did not mention tbe 
speoiBo shares to which they would be 
entitled. It did, howsvsr, lay down that 
step-cbildran are to ba regarded as heirs 
without limitation exopt in tbe case of 
ancestral property that i^ inherited property 
which is still undivided, and even in that 
they are granted al . share' provided tbe 



step, parent has lived to have a vested 
interest in it. This dictum, of course, applies 
only to a case where there are neither widow 
nor own children of the step parent to 
iiherit. 

The case of Afa Sa v. Mo ThetHnonO) 
dealt with tbe shares of the children of 
stepchildren and not with those of step* 
children themRelves, and as tbe rules 
for partition in the two oases are different 
it tbiowB little, if any, light on tbe question 
which arises in tbe present case. 

In Ma Bnin Dok v, Ma U (S) it was 
held that tbe share of aobild of a stepchild in 
the jointly acquired property of tbe marriage 
of the step-child’s parent and step parent 
is one-eighth. If this ruling and that in Mi 
So*8 ca$e (3) are both correct, it would seem 
that the share) of tbe step-child and of tbe 
child of the step child are tbe same, and that 
is hardly what one would expect since tbe 
share of an ont*of*time grand-child is one- 
fourth of that of its parent. 

In Maung Kado v. Ma Kyin (9) the 
daughter of a step-child sued her step* 
motbei’s second husband for her share of 
her own mother’s separate propsrty and it 
was held that she was entitled to half that 
property. That decision throws little light 
on tbe present case. 

Tbe ease of Maun^ Tun Oyawv. Ma Balo 
(lO) seems to be important for the purposes 
of the present disoossion. It was a suit 
between a step-mother and her step-sons 
for her share of the property left by her 
husband, who was father of tbe step children. 
It resembled tbe prenent case in the fact 
that there were no children of the marriage 
between tbe parent and tbe step-parent. 
The role of partition adopted was that tbe 
step mother was entitled to a half share of 
tbe property which her husband inherited 
daring bis marriage with her and the 
step-children were entitled to the other 
half share. Tbe authority on which that 
role of partition was based is Manugye 
X 8 which, it may he noted, goes on to say 
that the step sen is entitled to one-sixth 
of the jointly acquired property of the 
marriage of his mother and step-father, 


(a) S. J. L. B. 177. 

(4) U. B.R. (I84a.9fl),ll, 93. 

(5) P. J. L. B. 299. 

B. a. U69M0OI).II,1.63. 


(7) U. B. R. (1897-19011 ir, 122. 
(8i U B. R lUOT-lt-Ol) II, 120. 
(9) U. B. R. US07.aOU 11. 104. 
(lOJ U. B.R. (1897-19011 II, 186, 
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That oase is, however, to be distiogoisbed 
from the preseot ease io that in the present 
ease the property was inherited not by the 
parent but by the step-parent, whioh 
would probably make a differenoe to the rale 
for partition. 

The oase of Nga Son v. Ma Ngo (11) 
merely followed Ma Qun Bon*i ea$e (6) in 
regarding a step ohild as an heir of the 
step parent. 

The oase of Ma Ba We v. Mi Sa U (12) 
was a Full Benoh oase of the Lower Burma 
Chief Court. It dealt with a oontest between 
a shildlees widow and the ohildren of her 
deoeased husband’s two earlier marriages 
and deoided that the widow is entitled to a 
one-fourth share of any payin’’ property 
brought by her husband to hie marriage 
with her, and to a seven eighths share of 
the property jointly aequired by her and 
her husband during their marriage. The 
deoision in that ease merely followed the 
rulings of this Court in the eases of Cbitsaya 
and Mi So whioh the learned Judges in 
Lower Burma were oontent to aooept as 
good law, and, therefore, threw no new 
light on the question now under eon- 
sideration. 

Maung Kyaie Yan v Maung Po TFi'n (13) 
merely followed Mi Qun Bon'$ case (6) in 
reoognieing step-ohildren as heirs. 

In Sein Tun v. Mi On Era Zan (14) the 
oontest was between a grand-ohild of the 
Bret wife on the one side and the seoond 
wife and her ohild on the other, and it 
was held that the grand ohild is entitled 
to a one-eighth share of the jointly aoquired 
property of the seoond marriage, and the 
seoond wife to seven eighths, and that in the 
property brought by the grand father to the 
seoond marriage the seoond wife gets one-quar- 
ter, the grand'obild three-Bfths of the remain- 
ing three-quarters, and the seoond wife’s ohild 
the remaining two Bftbs. That rule of par- 
tition obviously does not apply in a oass 
like the present. 

The oase of Ma Leik v. Mating Nwa (16) 
involved a oontest between the son of a Brst 
wife on the one side and the seoond wife 

(11) U.B. U. (1897-1901) II, 

(12) 2 L. D. B. 174. 

(13) U. B. R. (1904-06) II, Buddhist Law, Inherit- 
auco >■ 

(14) 3L. B. B. 219. 

(16) 4 L. R, B. no. 


and her family on the other, and deoided that 
as against his step mother and her family 
the son is entitled to a half share in pro- 
perty inherited by the father after the death 
of the Brst wife and before marriage to the 
seoond, and that snob property is an ex- 
oeption to the ordinary rule that the ohildren 
of the Brst marriage as against their step- 
mother take a three-quarters share of the 
property whioh their father took to the 
seoond marriage. It is olear that that 
oase is of little use as a guide in the present 
oase. 

In Mt Ohan Mya v. Mi Ngice Yon (16) 
the ohild of the Brst wife sued her father’s 
seoond wife and the ohild of the seoond 
marriage for her share of the property left 
by the father and it was held that in snob 
a oase the ohild of the first marriage takes 
a three fourtbp share of the property taken 
by the father to the second marriage and 
one-eighth of the jointly aoquired property 
of the seoond marriage, but it is to be 
noted that my learned predeoessor did not 
refer to any authorities in support of the 
latter rule but said merely that the texts 
were almost unanimous and that in the 
oase before him the rule was not disputed. 

In San Fov. Ma Skwe Zin (17) the step- 
ohildren sued their step father’s seoond wife 
and her ohildren for their share of the 
property left by their step father, olaiming 
that that property was partly jointly 
aequired property of their own parents and 
partly jointly acquired property of their 
mother and step-father. 

As for the jointly acquired property of 
the Brst marriage it was held that, although 
the children of that marriage could have 
claimed their share in it from their mother 
on her marriage to the step father, never- 
theless after their step-father’s death, all 
they oould claim from his widow and her 
ohildren would be their own mother’s separate 
property taken to her marriage with the 
step-fat her, and that they had no claim to 
the jointly acquired property of that marriage. 
As for the jointly acquired property of the 
marriage of the step-fathtr with his later 
wife, it was held that *’it is only when the 
surviving step- parent dies leaving no natural 

(16) 31 lud. Cu 0 . 94; U. B. H. ( 191B) II, p. 74. 

(17) 47 Ind. Cos. 189| 9 U B. B. 176j 12 Bur. L. T. 
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iBsae aud no widow iurviving that the 
ohildren of the step-father’s deeeased wife 
by ft foriDBr hosbftDd mb 6Dtit]6d to tho stop* 

parents’ properly.” ^ 

If the Brst part of the deeision is good 
law it would apparently snffioe for the 
disposal of the present ease sinse the lands 
in dispute here are both leltetpwa** of the 
marriage of the mother with the step'fatberi 
one being ordinary jointly aeqair^ property 
and the ot+er wbat is known as ‘ inherited 
letUtpwa'* that is, property inherited by one of 
the married oonple, in this oase the step father, 
daring the sobsistenoe of the marriage. 
fKeither of the lands was the separate pro- 
perly of Ma Thaing and, therefore, if this 
raling is oorrest, her shildren oonld not 
elaim it from their step-father's widow. It 
seems to me, however, that that deeision is 
not in aeootdanoe with previoas ratings and 
is eontrary to the aathority of the reoognised 
Dbammatbats. It is based on the solitary 
“Panam” text sited in seetion 216 of the 
Digest and seems to me to misinterpret or 
misapply the extraet from "PyO” given in 
SEOtion 222. Both these texts start by 
raying tbattbe step ohildren have no interest 
as against the step father's earviving widow 
in the jointly asqaired property of the 
step father and his last wife and this is of 
oonrEe reasonable beoanre tbe step-obildren 
are not related by blood to either of the 
oonple. Bot the view that the step-ohildren 
have no interest in tbe property wbioh 
tbe step father took to that marriage and 
wbiob, as in tbe present ease, may inolode 
the "letMpioa*’ property of tbe marriage of 
tbe step father and their own mother, seems 
to me nnreaeonable ar.d eontrary to the 
principles of Barmeee Baddbist Law, Holes 
for partition between a step father and bis 
step shildren are oontained in seetion 211 
of tbe Digest and of tbe Dbammatbats oited 
there tbe Kangya, Yazalbat, Dhamma, Raja- 
bala and Kungyalinga give (be etep-ohild one 
fourth and tbe step-father three-foorths of 
tbe ordinary 'letletfwa” property of the 
marriage of tbe step father with tbe muthEr. 

On tbe other hand, the Manassika, 
Dhamma, Manngye, Mano, Dayajja Amb 
webon and Cbittara give tbe step obild- 
ren one sixth and the step parent 6ve- 
sixths. 

Tbe reason for tbe division into three 
foartbs and one foartb is intelligible. 


The step'father takes bis own half share 
of tbe jointly aeqaired property and half 
hie wife’s half share, that is, three-fonrths, 
of tbe whole, while tbe step son gets half his 
mother’sbalfshareithat ir, one fourth, as being 
oo-heir with hie father in respeet of that half 
share. 

The jastiBeation for the division into 6ve- 
sixths and one-sixth is diffisnlt to nnderstand 
if only tbe step-father and tbe step-obildren 
are oonoerned. 

It has been suggested that tbe one sixth 
share was ebosen as a sort of mean 
between tbe share allotted to the ohild 
of a etep-ohild, wbioh is one eighth, and 
tbe share wbioh tbe ohildren of tbe marriage 
wonld reoeive if there were no step-ehildren, 
hot L do not think that this is probable 
partioalarly as this rale appears in the 
Mannssike, wbioh ip, I believe, one of the 
oldest of the Dbammatbats. 

Tbe only explanations of the rale wbioh I 
oan offer are. either, that it may be a 
sarvival from a time when the baeband 
was regarded as having two shares in 
jointly acquired property to his wife’s one 
or else that it is based on some passage 
in ail old Dbammathat wbioh dealt with 
tbe shares of tbe step shildren and step- 
father in a oaee where there were also 
ohildren of tbe marriage with tbe step- 
father. In soob a ease (be etep-father 
might be regarded as representing not only 
bimrelfbut hie obildier, those ohildren not 
being entiiled to olaim partition while he 
was alive, so that be would reoeive bis own 
half share on his own aoeount, while on 
behalf cf bis ohildren. who would inherit 
from both parEntf, he would reoeive two 
shares cut of bis wife’s half-share as 
againet one share taken by tbe ohildren 
who inherited from one parent only. That 
mode of partition would give the step- 
father 6v€-3ixtho and the step-obildren 
one-sixth bo*, as I have said, it involves 
tbe assomptioD that there are two families 
and not only one. Tbe rule in Managye 
X, 10, wbioh deals with a oase where 
there are three families, is somewhat 
similar, the step-father taking on bis own 
aoooont bis o»n half share of the jointly 
acquired property and one quarter of his 
wife’s teparale half share, that is 6ve- 
eighths of the whole, while the ohildren 
tske three quarters of their mother’s separate 
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balf share divided between them in the 
proportion of I wo share? to tboie who 
inherit throoKh b)th parent^, that i9, two 
eighths, and one share to those who inherit 
tbroDgh one parent only, that is, one eighth. 
T{ the same priooiple were applied to the 
ease where there are only step ehildren 
and step father, the Tesalt wonld be that 
the step father would take his own half* 
share on his own aoooant and one fourth 
of bis wife’s half-share as her heir, that 
is, five eighths, while the etep*ebtldren would 
take three-quarters of their mother's half- 
share, that is, ihrde*eightbs of the whole. 
One is tempted to suggest that the true 
explanation of the oue-eixth share might 
be that some seribe oonverted eight into 
eighteen, and eo made the step-sbildren's 
share three eighteenths, that is^ one sixth, 
instead of three eighths and that ' five eighths 
was then altered to five sixths to make it 
agree, but I think that the explanation I 
have suggested above is more probable and 
that the passages wbiob give the step- 
ehildren one*sixth taeitly assume that the 
marriage between the mother and step* 
father bad its natural results and that 
there were ehildren of that marriage. 
This view possibly reseives some slight 
support from the referenoe to ohildreu of 
the second marriage in the very passage 
of Manugye X, 8 whieh gives the step- 
father a five sixths share. That passage 
runs as follows : 1^, while the step son 

is living with the etep father and mother 
the mother dies, let all the property whieb 
is with the mother be divided into four 
shares and let the husband take one. If, while 
the mother has been living with her seoond 
husband, she has received her parents’ pro- 
perties as inheritance, the said properties, 
because the husband has a right to the wife’s 
property, though there is no ohild, shall 
belong half to the step father and half to 
the former son. If the grand-son’s share 
comes into possession in the step father’s 
time the step-father shall not enjoy it. 
It shall belong to the former son. If 
there are debts, let them pay them in the 
same proportions. If there is any property 
acquired while the mother and step-father 
are living tcgether, divide it into six 
shares and let the former son have one.” 
The specific provision that the step father 
ie to have half the mother’s inherited pro- 
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perty even though there is no child of 
the marriage seems to me to suggest 
that possibly in the other cases mentiored 
in that passage and particularly in the care 
of the five sixths share, the father wae 
regarded as taking the share allotted to 
him not on his own account merely but 
on account of himself and his children 
by the mother, and that, therefore, it was 
necessary to say that the step-father got 
half the inherited property on hie own 
account even though there might be no 
children whom he could represent. 

However that may be, it is clear that 
we have to choose between the authorities 
which give the step-children a nne-fonrtb 
share and those which give them one cixtb, 
and in view of the fact that the division 
into one fourth and tbree-fourtbs is in^* 
telligible as following principles of partition 
which are recognised by the authorities 
and that the divihion into one-sixth and 
five sixths does not seem to be consonant 
with any recognised principle onless it be 
aesumed that it deals with a case where 
there are two families, and further that 
that rule of division would lead to the 
result that in respect of property inherited 
by the etep father, which is differentiated 
from ordinary '‘lettetpica" property, becaure 
the etep-father, as original owner of the 
property is regarded as having a larger 
interest in it than he has in ordinary 
jointly acquired property, the step son would 
have a larger share than he would have 
in ordinary "letUtpira" property, I am of 
opinion that, epite of the authority of 
Manugye, the former role ought to be follow* 
ed. 

I shall, therefore, hold that ns regards 
ordinary Uttelpwi" that is the jointly 
acquired property of the marriage between 
the mother and the step-father, where, ae 
in the present case, there are no children of 
that marriage and no children of the step* 
father by any other marriage, the share of 
the etep child is one f jortb. 

Thera remains for consideration the 
question as to what rale of partition is 
to be applied to property inherited by the 
step parent daring marriage with the parent, 
which is differentiated from ordinary 
leitetpwa." In all the reported oases 
where the rule of equal division between the. 
step children and the step-paretit has bdsb 
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followed the property hae been inherited 
hy the parent and not by the eten parent 
and 1 have been nnable to 6nd either in 
' be Dhammatbats or in the rnlinge any 
express rule for eases where the property was 
nberited by the step-parent. 

The role of equal shares obvionely ooold 
not be fairly applied where the step-parent 
himself is the original owner of the pro- 
perty, and the first question to be deeided 
is whether the step ebild as heir of the 
parent takes any interest in property 
inherited by the step-parent, and, if so, 
what is the extent of that interest. There 
ean be no doubt, I think, that the parent 
asquires by reason of the status of husband 
or wife some interest in sueh property, and, 
if so, one would expeot the step obild as one 
of the heirs of the parent to have a share in 
that interest. 

It has been held that in oases where 
it is neeessary to determine the interests of 
husband and wife in sueh property on diverse 
the rule is that two-thirds of the property 
belones to the person who inherited i^, 
and the remaining one-third to the other, 
but it has been suggested that that role 
oennot be applied to oases of inberitanoe. 
It seems to me, however, that that very 
rule may itself be regarded as the basis 
of the rule for equal partition in the ease 
of property inherited by the parent. In 
sueh a ease, the step-parent would be 
entitled to one third in his or her own 
right and to one-fourth of the remaining 
two-thirds as heir of the parent, that 
two-thirds share being regarded as the 
parents’ separate property after the deduo- 
tion of tbe step-parent’s one- third share. 
Similarly, tbe step-ehild as heir to tbe 
parent would be entitled to three fourths 
of tbe parent’s two thirds share, tbe result 
being that tbe step parent and the step child 
would each reoeive half sinoe one third plus 
one-fourth of two-thirds is half and so is 
three-fourths of two thirds. 

I think, therefore, that tbe two thirds 
and one-third rale may safely be applied 
to eases where tbe property was inherited by 
the step-parent no less than to eases where 
it was inherited by the parent. 

Tbe result of tbe adoption of that role 
would be that, as against tbe step-parent 
the step-obili is entitled to tbree-fonrtbs 
of one third, that is, to one quarter of the 


property inherited by the step-parent daring 
marriage with the parent, and that the 
step parent by whom the property was 
inherited is entitled to two thirds and 
one-fourth of one-third, that is to three- 
fourths. These shares, it will be notioed, 
are the same as would have been obtained 
by regarding the property as ordinary 
**Uttstpwa^' and by applying tbe one-fourth 
and three-fourths rule, so that it might 
simplify matters to say that the rule of 
equal division applies only when the pro- 
perty has been inherited by the parent, and 
that if it has baen inherited hy tbe step- 
parent it is treated as ordinary ‘ leltetpwa" 
property in whieh tbe step-ohild takes one- 
fourth and the step-father three-fourths. 
Stristly speaking, however, that would not 
be true beeause, although tbe result is the 
same, tbe shares are based on a different rule 
of partition. 

i have now found that the step ehildren 
are entitled, as against tbe step-father, to 
one-fourth of tbe jointly aoquired property 
of brs marriage with their mother and to 
one-fonrth of property inherited by him 
during that marriage, and if they are so 
entitled as against tbe step father himself, 
it is diffisult to see on what prinoiples of 
law or justioe the fast that the step-father 
has married another wife should deprive 
them of that right, It seems to me that 
the wording of the passage from “Pyu”, 
oited in sestion 222 of tbe Digest, indioates 
that tbe step-ohildren oan recover from 
their step father’s widow tbe interest which 
they, as heirs of their mother, have in 
property left by their step-father and that 
tbe single passage from Panam, oited in 
section 2l6 of tbe Digest, is not sufficient 
anthority for the contrary view. 

As for the jointly acquired property of 
the marriage between tbe step-fatber and 
his later wife, both those passages expressly 
lay down tbe rule that the step-children 
have DO interest in that property and as 
that rule is clear and reasonable, it must be 
accepted. 

1 bold therefore, that as against the step- 
father’s widow tbe step-children are entitled 
to the share of tbe ‘UtMpwa" property of 
tbe marriage, between tueir mother and the 
step-father, to which they were entitled 
as against their step-father, and that they 
are not entitled to any share in tbe 
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property of the marriage between their step* 
father and his later wife. 

Afloordingly, in the present ease I hold 
that Ma Nyein’s interest in both the lands in 
dispate is one fourth and that the respond* 
ent’s interest is three^foarths. 

On the 6rdt ground of appeal, therefore, 
I fiud that the lower Courts were mistaken 
in bolding that the appellants had no 
interest in the property in dispute and 
that the respondent was entitled to the whole 
of it. 

As for the sesond ground of appeal, J do 
not think that the appellants established 
either that Chet Su gave them the *'Ka{ng> 
daunggyi” land or that they were them* 
selves the owners of the "Letpanbin” land, 
I have no doubt that they worked both 
lands, or at any rate a oonsiderable part 
of both lands, for many years but in my 
opinion they must be held to have worked 
them as ohildren of Chet Su and not as 
being themselves owners of them and 
they would aequire no title adverse 
to Chet So or to respondent by so working 
them. 1 may, however, note in this oonneo* 
tion that 1 do not think that the aspersions 
whisb both the lower Courts oast on the 
genuineness of the pyatpaing'’ in suit were 
warranted by the faots. The Trial Court 
said that one important partioular, namely, 
the oharaster of the transastion, was not 
entered in the form and this was one of 
the grounds on whisb both Courts held 
that the dooument was a forgery, If the 
learned Judges bad been more familiar with 
the way in whioh these doouments are 
prepared, they would have known that 
Hevenue Surveyors oommonly enter in the 
space in whioh the nature of the transaotion 
is intended to be inserted a referenoe to the 
list of kinds of transaotion given on the 
back of the form. Frequently, they enter 
merely the number of the entry relating 
to that elase of transaotions in the list, 
but quite as often they enter the Brst 
words of that entry, and that is what was 
done in this ease, the word “Ayadaw” being 
merely the Brst word of entry No. 12, see 
Note I of the form. There was, therefore, 
nothing suspioious in the form so far as 
this matter was sonterned and, as a matter 
nf fast, I think that it was possibly quite 
genuine. As, however, the appellants did 
not lake the trouble to offer any evidenee 


of the transaotion beyond the form itself 
I do not think that they oan somplain if 
their ease so far as it was based on 
that transastion failed. There was another 
matter also whish they do not seem to have 
thought it worth while to put in evideuoe. 
It appears from the dooumsufs Bled at the 
trial that the dispute bstweeu Ma Nyeiu 
and Chet Su aboct the property left iu 
Chet Su’s possession on Ma Thaing's death 
had been referred to arbitration, and, if, as 
appears to have been the ease, an award was 
made, that award probably settled the 
matter now in dispute. As, however, 
neither side pleaded that award or offered 
any evldenss of it. it oauoot now basoQ' 
sidered. 

The third ground of appeal needs no 
disonssion and the fourth has already been 
dealt with in sonsideriog the second. 

Oo the ease, as a whole, I hold that 
the respondent was entitled to recover 
three-quarters of each of the two plots of 
land from the appellants aud, therefore, I 
set aside the judgmeots and decrees of the 
lower Courts aud give judgment for the 
respondent for partition and possession of 
three quarters of the lands and not, as the 
lower Courts did, for possession of the whole 
lands. 

As for respondent’s claim to mesne 
proBts, all that she could claim would be 
a fair rent for her share of the lands and 
as there is on the record nothing to 
ebow what a fair rent would be I do 
not see bow 1 oan give her a decree for mesne 
preBts. 

As the respondent has succeeded in 
respect of three quarters of ber claim, she 
will get tbree quarters of her costs through’ 
out. 


Decree set aside. 
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MADRAS HIGH COURT. 

SsCOilO ClViL ApPSALS N09, 919 AMD 927 

0? 1919. 

Augnst 27, 1920. 

Present Jnatioe Sir Abdar Rahim, Kt., and 

Mr, Jasfciee Oldheld. 

SH Sri Sri RAJANDRAMANIA DEVI 
GARU AMD amothbb^Plaimtifpa — 
Appellants 
versus 

TELLAPPA RAMU NAIDU— Dipbndamt 

— RtSPOMDBNT. 

Madias Estates Land Act (to) 1903^, s. 25— Home. 
farm land, conversion of, into ryoti land — Tenant, 
whether liable for rent. 

D waa ia possessioo of home-farm land aa uau. 
fructoary mortgagee. P. institated a suit for 
redemption which was compromised and D. remained 
in possession for a term of years. On the expiry of 
this term P., treating the land as ryoti land, gave D. 
a lease of it on certain terms. P. now brought the 
present suit, under sections 77 and 192 of the Madras 
Estates Land Act, to recover rent on the basis of 
the lease. The suit was contested on the ground 
that i) having been admitted to possession of ryoti 
land, withinlhe meaning of section 26 of the Act, he 
was not liable for rent : 

Held, that as D. was previously in possession as 
usufructuary mortgagee up to the date of the lease, 
he could not be said to have been admitted to 
possession of ryoti land at the date of the lease: that 
section 25 of the Madras Estates Land Act had no 
application to the case, and that D. was liable for 
rent according to the terms of the lease, [p. 16, 
ool. 1.] 

Second appeals against the dearees of the 
Distriat Ooort, Vizagapatam, dated the 
20th Deaemher 1918, in Appeal Sait 
Nob. 303 and 314 of 1916, preferred against 
the decrees of the Ooart of the Sab'Cclleator, 
Naraeapatam, dated the 5th May 1916, in 
Estates Land Aet Saits Nos. 55 and 53 of 
1915. 

PACTS appear from the jadgment. 

Mr. V. Bamesam (Government Pleader), 
for the Appellants.— The Dislriat Judge’s 
Boding that the home farm land was aon* 
verted into ryoti land is erroneoos. He 
waa also wrong in holding that the plaintiff 
aoold not demand the aontraat rate of rent 
stipulated in the Kadapa bat only to eqait* 
able rent. Seotion 25 of the Estates Land 
Aat does not apply. The defendant ooald 
not he deemed to have been ’admitted into 
pOBsession of ryoti land* within the meaning 
of the sestion as he was already in possession 
prior to the lease as mortgagee. The re- 
•pondent wishes to adopt a strange position, 
to elaim the benefits of ossapansy rights 


while repadiating the other terms of the 
lease. Seation 181 is silent as to the terms 
on whiah aooversiona from home-farm to ryoti 
lands aoald be made. 

Mr, P. Narayanamurthi, for the Rsspond- 
ent. — The plaintiff desaribes the land in 
the instrament of Kadapa as jeroyati land 
and the defendant is termed a ryot. He 
aannot now go baok on that doaan'ent 
and say that the land is still home farm 
land. 

The defendant waa a person 'admitted to 
possession of ryoti land.’ The explanation 
to sab-alaase (2) of seotion 6 shows that 
where payments are received from tenants 
under sestion 45 the tenant shall bs deemed 
to have been admitted to possession. Then 
on that prinoiple under section 25 be is 
entitled to make the payment on the basis 
of what is fair and eqaitable, 

JU DGME !^T.— The defendant-respondent 

in this second appeal has been in possession 
of the land in dispute for a long time aa 
asnfraotuary mortgagee. Asait was institated 
by the plaintiffs appellants for redemption, 
and that snit was aompromised in 1905. By 
that aompromiss the defendant remained in 
possession for seven years rent free. Then, in 
April 1912, he was given a Kadapa or lease 
of the land onaertain terms and the plaint- 
iffs have institated this sait in the Revenue 
Coart under the provisions of sections 77 
and 192 of the Estates Land Aat for the 
recovery of rent on the basis of that Kadapa, 
It is argued by Mr. Ramesam that the land 
is Seri or home-farm land ; that the finding 
of the District Jadge that, although it was 
home farm land originally, it bad been aon- 
verted into ryoti land is wrong and that we 
ought to set it aside. But we must bold 
that the plaintiffs by their own conduat 
debarred themselves, at least so far as this 
suit is aoncerned, from contending that the 
land is home farm land and not ryoti land 
so as to exclude it from the soope of the 
Estates Land Act. The plaint desaribes the 
land as jeroyati and the Kadapa relied on 
describee the land as ;ero^a<ir' and the defend- 
ant as a ryot. We mast decide this point 
against Mr. Ramesam. 

The learned District Jadge, however, has 
dismissed the sait bolding that the plaintiffs 
are not entitled to the rent claimed by them, 
and they are entitled only to a fair and eqaitable 
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rent on the basis of tbe previons mortgage- 
deed and as the amount whieh he had al- 
ready paid exoeeded the amount olaim^ble 
on that basis tbe suit was liable to be dis- 
missed. Tbe learned Distriot Judge was of 
opinion that seotion 25 of the Estates Land 
Aot applied to this ease. In our opinion he 
is wrong. The defendant sonld not be said 
in this ease to have bsen ‘admitted to posses- 
sion’ of ryoii land at tbe date of the Kadapa 
and Muobilika as he had been in possession 
previously as usnfrustuary mortgagee. The 
land until the date of the Muohilika was 
home farm land and tbe Dietriat Judge says 
that by the aontraot between tbe plaintiffs 
and the defendant as evidenee by tbe Kadapa 
and Muohklika the oharaoSer of the land 
was ohanged from home farm into ryoti. It 
would be straining the language of seotion 
25 too mush to say that tbe defendant in 
this ease wae 'admitted to possession’ of 
a ryoti land. That there is a distiootion 
between admission of a ryot to possession and 
a ryot being in possession is not only clear 
from tbe ordinary meaning of the two 
phrases but the L3gislatore itself observed 
tbe dietinotioD in various eeotions of tbe Aot. 
The Explanation to eub-seotion (2) of seotion 
6 whioh has been relied on by Mr, 
Narayanamurtbi for tbe respondents makes 
a speoial provision with respeot to seotion 45 
by whioh a ryot oooapying old waste and 
from whom rent has bsen reoovered or 
reoeived is deemed to bs a person admitted 
thereby to possession. That Explanation 
supports Mr. Narayanamurthi’s suggestion 
that tbe phrase a person admitted to pos- 
session” does not ordinarily mean a parson 
in possession. If the oontention of the re- 
spondent was to be aooepted it would lead to 
manifestly inequitable results. He wants to 
have the benetit of the oootraot by whioh 
be aoquired oooapanoy or permanent rights 
in the lauds, and at the same time he re- 
pudiates the other terms whioh iudnoed the 
landlord to oonfer on him oooupanoy rights, 
if there is any provision of tbe Aot itself 
by wbiab snob a result oould be sustained 
tbe defendant's position oould not bo assailed, 
but einoe seotion 25 has no applioation to 
bis oase we are unable to hold that he is not 
liable to pay tbe rent whioh beoontraoted 
to pay when tbe land was oooverted from 
bomofarm land into ryoti land. Seotion 181 
•^Qtemp^.ates Buoh a oonvorsion but the Legis- 


lature has not made any speoial provision 
as regards the terms on whioh sueb son* 
version may be made. In tbe absenoe of 
any snob provision, tbe oontraot of tbe 
parties on tbe basis of whiob the oonversion 
was made must be enforoed. 

Tbe result is tbe deoree of the lower 
Appellate Court is reversed and that of the 
Court of Brst iuetanoe restored with oosta 
here and in the lower Appellate Court. 

M. C. f. 

Deeres recereed. 


UPPER BURMA .lUDIOIAL COMMIS- 
SIONER'S COURT. 

Civil MticzLuANCoos No. 2-3 or 1920, 

June 7, 19-0. 

Pre$ent: — Mr. Heald, A. J. 0. 

MA SAT PU — ApfLiCiMT 

MA SIN— RcapOMDEKT. 

Upper Burma Kcyistrahou Regulation (II of 1S97J, 
as 4, 6— not signed, whether executed-^ 
Registration, whether necessary-^ Admissibility in 
eviden ce. 

Documents which, according to Burmese custom, 
are compluto without signaturo aru 'executed’’ 
within the incaiitng of section 4 of the CTppor 
Burma Kegistratiou Regulation, and, when they fall 
within the purview of the section, require registra- 
tion, and in the absonco of registration are in- 
tulmissiblo in evidence by virtue of the provisions 
of section 6 of the Regulation, [p 18, col. I.] 

Mr. J G Vhutterjee^ for the Applioant, 

JUDQ MENT. — In the suit with whioh I 
dealt in Civil Seoond Appeal No. 372 of 
1919 of this Court, the plaintiff sued on a 
mortgage whiob she said bad bsan reoord* 
ed in a stamped dooument, and she 
sailed on tbe defendant to produce tbe 
deed. 

The defendant denied tbe mortgage 
and naturally did not produce the writing 
reoording it. 

The plaintiff had no personal knowledge 
of tbe dooument but said that she got her 
information about it from ber sister. 
She admitted that the dooument was not 
registered. 

■ Tbe eieter, who was oalled as a witness, 
said that she was present when the doenment 
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was writtao that it was written on an impress* 
ed sheet stamped with Rs. 3 bat that it was 
not sigoed by the parties beeanse they said, 
* It is all right if agreed.” 

lo my jodgment I snggested that the 
statement that the dooament was not signed 
was probably false and was intended to 
BOsoDot for the failnre to have the doonment 
registered, sinoe the dooament was admittedly 
written on a stamped sheet with a view 
to its being need as a reoord of the trans* 
aotioD, and as the transaotion was admittedly 
completed, there was no reason why the 
dooDment aho thoold not have been com* 
pleted. I went cn to say that even if the 
doonment was cot signed it would still be 
compulsorily registrable, and X held that 
because it was not registered, neither the 
document itself nnr secondary evidence of 
its contents could be received as evidence of 
the mortgage, 1 held, farther, that under 
section 9. of the Evidence Act no evidence 
of the mortgage except the document itself 
or secondary evidence of its contents conld be 
admitted to prove the mortgage, and that 
beeanse neither the dooament nor secondary 
evidence of its contents was admissible, the 
mortgage conld not bs proved, 

I am now a^ked to review that jodgment 
on the gronnd that I ought to have held 
that the dooament was nnsigned because it 
was not customary among Barmans to sign 
the documentary records of their transactions 
and that, therefore, the dooament was a 
nullity and might be regarded as non* 
existent. 

This argument seems to me to involve a 
non-uquiiuT. If, as is saggested, Burmese 
resords were complete without signature, 
it would not by any means follow that 
t ey were to be treated as nnllities or as 
non existent. It is true that parabiiks or 
palm leaf doenments were not usually 

this Court continually acoapts, 
and has always accepted, such documents as 
complete records of the transactions embodied 
in them and as exolnding oral evidence 
of those transactions. Section 91 of the 
Evidence Act saye nothing about signing or 
execution. What it says is that, when the 
terms of a disposition of proparty have been 
reduced to the form of a doonment, no 
evidence shall be given in proof of the 
terms of ^ such disposition except the 
document itself or secoudary evidence of 

2 


its eontents in oases in which secondary 
evidence ie admissible. The provisions of 
that section are soffioient to meet the 
argnment that the document in this case 
conld be disregarded, and as a matter of 
fact the plaintiff herself did not oliim to 
disregard it but, on the contrary, made it 
the basis of her suit and called on the 
defendant to produce it. 

In his argnment in Court the plaintiff’s 
learned Advocate has taken a different 
ground, and has snggested that the docu- 
ment in suit ought not to be excluded 
from evidence by reason of its bdiog 
noregistered. He says that it OADoot possibly 
have been the intention of the Upper Burma 
Registration Regulation that the uosigoed 
recoids oi transactions which were usual 
among Barmans at the time when the 
Rigclation was brought into force should ba 
registered ur that failure to have them 
registered sbould have tne effect of makiog 
them inadmissible io evidence. 

The Registration Rsgulatioo, which came 
into force at the end of 1397, expressly 
stated that a document which was required 
to ba registered should not affect any 
immoveable property comprised in it or 
ba received as evidence of any transaction 
affecting that property unless it had been 
registered. 

Under the Local Government’s Ganeral 
Department Nolificitioo No. 25, dated the 
17tn Febraary I8d3, >vhioh was issued in 
exercise of the power conferred by eei:ion 
4 of the tiegulatioa, all uon-testamentary 
iostrumants ex seated on or after the Isb of 
July 18d3, aad parportiu? or operc»tiug to 
create, declare, assign, limit or extinguish 
any right, title, or interest in immove- 
able property were required to bs 
registered. 

The question whether documents which, 
according to Burmese custom, ware complete 
without signature could be said to ba 
“executed” was considered by this Court 
in Qaesn E npress v. Ifi iian Thi (1) and n 

Mi Ta V. Ng t Sein (2), and it was decided 
that such documents were 'execucei”, at 
any rate, within the meaning of the Scamp 
Act of 1879. I have not been able to 
trace any published ruling in which the 

(1) U. B. R. (1892*98) I, p. 333. 

(2) U. B. R. (iy07-09j II, Bs. Siguiug, p. 6. 
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meaning of the word **ex 0 ®Dted” in section 
4 of the Regalation or in NotiSsations under 
that section has been considered, but this 
Court has always held that such unsigned 
documents weie compulsorily registrable and 
were inadmissible in evidence if unregistered 
and I see no reason to believe that that 
view is incorrect. It might possibly have 
been open to the Courts to hold that the 
intention of the Regulation and of the 
Local Government’s Notification was to 
encourage the substitution of a more regular 
form of execution for the form then 
customary by allowing registiation and its 
privileges to documents regularly executed 
and by denying those privileges to dooumeots 
not eo ex^-onted, but the Courts have never 
taken thit view, and, in my opinion, it is 
clear from tho Regulation and theNoti63ali)n3 
themselves that tho aolual intention was 
»haS for tho future, all non testamentary 
doc&ments affecting immoveable property 
should ho registered and if unregistered 
should be inadmissible in evidence, 

The document in this case was not a vara- 
baik or palm leaf document bit was appirent- 
ly a formal record written on stamped paper. 
Parties who recoguizsd the necessity for a 
stamp rarely, if ever, adopted the Barmese 
form of recording their transactions without 
signatures and there wa^, therefore, some 
presumption that the present document was 
in the modem form and was signed. But 
even if it was in the old form and was 
unsigned it would still, in my vie^, be 
oompolsorily registrable and would be in- 
admissible in evideuoe because it was admit- 
tedly unregistered. 

I am of opinion, therefore, that my former 
judgment was correct and that sulfiiiont 
reason for review has not been establiih* 
ed 

Tho application is rejected. 

Application rejectci. 


% 


MADRAS HIGH COURT. 

Civil Rkvisios Pktitions Nos. 64-3 imp 

644 OP 1919. 

September 13, 1920. 

Present : — Justice Sir Abdur Rahim, Kt., and 

Mr. Justice Odgera. 

S WaMINATHA ODATAR- Petitioner 
IN C. R. P. No. 643 OP 1919 
K. ARUMUGA PADAYAOHI— PfiriTioNER 
IN C. R. P. No. 644 OP 1919 

versus 

S. S0NDARAM AITAR — Respondent — 

IN BOTH. 

Madras Estates Land Act of lOOS), 8. AT (6)— 
Occupancy rights, applican’on for acquisition of— 
Receiver holding estate, application to, validity of. 

Inasmuch as tho term ‘landholder’ m sub-soction 
(5) of section 4R of tho Madras Estates l and Act is 
contined to a landholder who is tho owner of the estate, 
an application for the acquisition of occupancy 
rights in an estate in the hands of a Receiver must 
be made to the landholder and not to tho Receiver. 
A Receiver has no jurisdiction to ontorcaiu such an 
application, [p. 19, cols. 1 & 2.] 

Petition, under aeotion 115 of Act V of 1908, 
and section 107 of the Givernment of India 
Act, praying the High Court to revise the 
orders of the Court of the District Oolleotor, 
Taujore, iu Revision Petitions Nos. 3 aud 4 
of 1919, preferred against the orders of the 
Court of the Rsvenue Divisional Officer, 
Kumbakonam, iu Miscellaneous Appeals Nos. 
31 aud 2 1 of 1918 respectively, 

FACTS appear from the judgment. 

Mr. K, Baiah Aiyar, for the Petitioners;— 
The Revenue Courts erred iu holding that a 
Receiver appointed by Conrt bad no power to 
entertain applioatious under aeotion 46 of 
tho Estates Land Act. He stands in the 
shoes of the landholder. Under section 3, 
clause (5) landholderincludestransfereesfrom 
the owner and all persons entitled to collect 
rents. A Receiver appointed by a competent 
Court would come within this definition. 
Ho exorcises all functions of tho landholder 
in respect to tho management of the property. 
There ie no meaning in restricting nndnly 
the scope of section 46. The word owner 
should not be narrowly construed as benefi* 
oial owner,’ See definition in section 7 of 
the Easeroenls Act. 

Mr. Varada UAartar, for the Respondents. 
—Whatever may be the definition of land- 
holder’ in section 3 (5), section 46, clause (5) 
makes it clear who are competent to receive 
applications under the section. It is only 
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the landholder who is the owner of the 
estate to whom the sums payable under the 
eeotion have to be paid and applioations have 
to be made only to suoh landholder. A 
Reoeiver does not fall within that oa^egfory. 
It is needless to enquire into the objeot of 
the Legislature in malting that dietinotion. 
The sub'SeeiioD is plain. 

JUDGMENT. 

Abdok RiHiM, J. — These oares arise out of 
an applioation made by certain tenants of 
the Palace Estate, which is under the manage* 
ment of a Receiver appointed by the Court, 
for the compulsory acquisition of occupancy 
rights under section 46 of the Estates Land 
Act. The Revenue Authorities decided 
against the lyots on the ground that section 
4)5 precludes any applioation being made 
under it to a Receiver appointed by the Court 
as distinguished from the bereQoial owner of 
the property. We have not found it neces- 
sary to decide the preliminary cbjeation 
raised that no objection lien against the order 
of the Revenue Amhoritiee as, on the merits, 
we are clearly of opinion that sub section 5 
of section 46 is a bar to the present applioation 
of the ryols in the case. While in the main 
clauses of that section the word landholder 
alone is need, in clause (5) at the end, the 
Legislature has added : The sums pay* 

able under this section for the acquisition of 
the occupancy rights shall be paid to the land* 
bolder who is the owner of the eitate or part 
thereof and any application or proceeding 
under this section shall be made only to or 
against such landholder (which means the 
landholder who is the owner of the estate), 
Landholder," asdefined inseotionSoiauee (5), 
would include not only the owner of an estate 
but also persons who are entitled to collect 
the rents of the whole or any portion cf the 
estate by virtue of any transfer from the 
owner or his predecessor-in title or of any 
order of a competent Court - r of any pro- 
vision of law. This definition, therefore, 
would include a Reaeiser appointed by the 
Court aa a landholder withiu the mean- 
ing of the Aat, Therefore, sub section (51 to 
eeotion 46 when it saye that any application 
or proceeding under this section shall be 
made only to or against such a landholder 
who is the owner of the estate ” it 
clearly intended to exclude persons like 
a Receiver of the estate from the 
purview of that seetiou. There is another 


section brought to our notice by Mr, Varada 
Chariar, the learned Vakil for the re* 
spondent, io which the same definition is 
found, namely, eeotion 200. It is argued by 
Mr. Rajah Aiyar that a Receiver exercises 
all or most of the powers of the landholder 
with reference to the management of the 
property and, therefore, in several con* 
neotions he has been held to stand in 
the shoes of the owner. That may very 
well be, but here we have to consider the ex* 
press words of a Statute which clearly show 
that the Legislature intended to contloe these 
proceedings against persons who are owners 
of the e.tate as distinguished from persons 
who may bs entitled to collect the rents of 
the estate and to do other acts contemplated 
by the Act as landholder. It is not for us to 
speculate as to what the objeot of tbe Legis* 
lature was in drawing this distinction and 
iu restricting the rights given to tbe ryoti by 
section 4 ) to oases where tbe owner himself 
is in managemsot of the property. Tbe 
frame of this seottop, like that of several 
sections of the Act, is somewhat peouliir but 
there is no escape from its language which 
admits of no doubt as to tbe intention of the 
Legislature. 

Tbe result is that Civil Revision Petitions 
Nos. 643 and 64 1 are dismissed with costs. 

OoQSR'', J. — I agree. There is no doubt 
that a Receiver falls within tbe definition of a 
landholder io section 3 sub eection (5) of the 
Madras Estates Land Act, See Beceiver of 
Ammapuanaikanur Zaminv. SuppanOhett^ (I). 
It is equally clear that tbe meaning of * land* 
bolder" as defined in sestiou 3 sub'Scction (5) 
has been restricted by words iu section 46 sub* 
section (o) for tbe purpose; set forth in that 
eeotion. Section 46 eub section (6) is very clear 
and lays down that ' any application or 
proceeding under this section shall ba 
made only to ur against euob landholder.’* 
Suoh landholder being defined just pre* 
viously as the person ‘who is the owner 
of tbe estate or part Iberenl.” The difficulty 
in ojostruing this teotion arises, iu my 
opiniOD, from the fact that tbe definition of 
landholder f<ir tbe purposes of the section baa 
baeu relegated to the last eub section instead 
of being clearly stated in tbe first, in view 
of tbe clear and unequivocal words of section 
46 sub section (6) no good purpose is served 

(1) 30 M. 605} 17 M. L. J. 453} 3 M. L, T. 7. 
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by roferriDg to deoisioDs nnder other Acts in 
wbioh the word owner” has been held nob 
to mean neoesearily a beneBoial owner, 
as for inetat.oe, eeotioc 7 of the Easements 
Aot. The ooDstroolion 1 pnt upon sob* 
seoti'oD (5) of EootioD 46 of the Madras Eatatea 
Land dot is further strengthened by the dis- 
tiootion drawn between a landholder who 
is a landholder who is not owner in seotion 
200 of (he same Aot. 

1, therefore, think that tlio deoiEion of the 
Hevenae d nthorities aro right and that the 
Civil Revision Petitions Nos. 643 and €44 
roust be dismissed with ocsts. 

M. C. P. 

Petitions dismissed. 


LAHORE HIGH COURT. 

Secomd Civil Appeal No. 471 o? 1920. 

December 2, 1 20. 

Piesent : — Mr. Justice Broadway. 

LAL aiNGH AND OtUEKS— PLilNTIKPi — 

Appellants 

versvs 

HIRA SINGH AND OTUEh.S — DtCFENDANTS 

— Rbstohdents. 

LiMiratioH dc/ ('/X o/ 8 2^^, ScA. /, Arts. 120, 
141 — Suit for injuncliondirecting removal of cbhappura 
— LivnUifion ajtplicable — Erection of chhappare, itfte. 
thcr continmny wrong. 

lMuiiitiff.s, tlie owners <jt u courtyard, alleged that 
the det’eiidantH hud erected chhoppara, or thatched 
ehodH, in trout of the>r houBC and u»kcd for a per- 
pctiiiil injunction directing them to remove tl c 
chhnpara and rf.storo the courtyard to ita former 
coudition ; 

iicfd, O ) tliut although the injunction would have 
tlic effect of rebloring the courtyard to a Btute in 
V hirli the pluintitfa would be able to have a more 
oxteiiBivc iiBC of it, the suit was csBCiitinUy one for 
tho ibuuo of an injuncliuu and wub governed by 
Article IXD of Schedule 1 to the I imitation Act and 
notby Article I4A. [p 0, col 2] 

(/jthiitthe moment the dmpiHira wore erected 
the injury Bought to bo removed by the iesue of an 
injuncliuu mub complete, and that there was uo 
ooutiniiiiig injury within the lueaniug of aectiou 23 
of the Limitation Act. [.p. 21, col. 2.J 

Appeal against the order of the District 
Judge, Hochiarpur, dated tbe2dth November 
19 9, reversing that of the Muusif, First Claes, 
Hosbiarpur. 


Lala Fakir Chand, for the Appellants, 

Dr, Kami Lai, for the Respondente. 

JUDGMENT.— The plaintiffs in this suit 
claimed to be joint owneis of a certain 
courtyard, and alleged that the defendants 
had erected certain chhappars or thatched 
sheds in front of their bouse and asked 
for a perpetual injunction to issue to them 
directing them to remove the said chhappars 
or thatched sheds and to restore the court* 
yard to its former cendition. It was 
alleged that the sa d chhappars had been 
erected t wo years prior to suit. The defend* 
ants pleaded that they were the owners of 
the courtyard tbemselves, that the chhappars 
bad been erected many many years ago 
and that the suit was barred by limitation. 
The Trial Court granted the plaintiffs a 
decree for the removal of these chhappars 
but on appeal the learned District Judge 
came to the conclusion that the chhappars 
had been in existence for over six years 
and that the suit was barred by Article 
120 of the Limitation Act. He accordingly 
dismissed the suit. The plaintiffs have now 
come up to this Court in second appeal 
through Lala Fakir Chand whom 1 have 
heard, while Dr. Naud Lai has addressed me 
on behalf of the respondents. 

Lala Fakir Chand contended that, although 
the suit was one for the grant of a perpe- 
tual injunoticn, it was in esseooe a snit for 
poFsessi' r, that, therefore, Article 144 of 
the Limitation Aot applied and that the 
suit was within time, i may say at once 
that 1 am or.ablo (o accede to thisoonten* 
tion. The suit was eteentially a suit for 
the iBsue of an itijutioiU'ii and, although 
the iiijunction would have had the effect 
cf rtbtcnng the ocnnjard to a state in 
which tl e plaintiffs might have been able to 
have a mote ext*nfive use of it than they 
I ave Li. V , 1 am unatle to tee that thia leasou 
liii‘fc8 tho suit lor an injoLoliou euch as 
this within the Iter corners of Ariiele 
l44 

It was then eotletded ihat the obstruo* 
ticn cr iijterferet ee with (be rights ot the 
plaintiffs was a continuing one and that for 
that reaeou section 23 cf the Limitation Act 
applied and the snit was within time. Punja 
huiarii V. Pat Euvar tl^ and hatnphul bahoo 

(1) 6 B. 20; 8 Ind. Deo, (n. e.) 470. 
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V. Misree Lall (2) were reliel on by tbe 
learned Vakil. The Bombay enit referred to 
the right ofnserof a drain and the obetru*!- 
tion oomplained of was held to be a eon- 
tioniog nnisanee. I am nnahle to eee that 
this deeieion affords any assistanoe in the 
preaent ease. In Rimphul ^ahoo v. Mt’s^ee 
Lall (vi) it waa held that, " if the plaintiff 
had been dieposBesaed from any portion of 
hia land by an adverse poasesaion having 
been taken by the defendant, the oa«e woald 
then fall within olan«>e (12) ; but that if, on 
the other hand, no adveree possession had 
been taken by the defendant, then eaoh 
ast of trespass on the plaintiff’s land would 
oonstitute a fresh eauoe of aetion, and 
whether the period he six years or twelve 
years, the plaintiff would be eompetent to 
rely upon the last aet of trespass as oonetitut- 
iog a aause of aetion.” Here, by erecting 
these c^ftuppcrs.tbe defendants have definitely 
taken possession of a portion of the joint 
land, and that their intention was to take 
adversely to the rest of the world is evidenced 
to some extent by the fact that in answer 
to the present suit they pleaded tha^ the 
land was their own property. Mr. Fakir 
Cband then put his ease in this way. He 
said that his clients had a right to enjoy 
the oonrtyard including the land under the 
chhappars. Their erection prevents them 
from d.aing so and, so long as these rhkappan 
stand, this disability onntinnes and, therefore, 
section 2i of the Limitation Act is applicable. 
By the provisions of section 23 in the case of 
a oontinoing wrong indeoendent of contract a 
fresh period of limitation begins to run at 
every moment of the time during which 
the wrong continues. In Achir Singh v. 
Bndhau '2 Singh (8), a suit for ejectment 
from a specific Geld which was recorded as 
part of a thoroughfare and skamilat ineti* 
tuted nominally on behalf of the village 
community to remove an obstruo'inn to the 
enjoyment of the thamilat by the proprietors 
generally, it was held that section 23 of the 
Limitation Act did not apply. In A$hulosh 
Sadukhan v. Oorporaiion of Oalcutta (4) 
a platform bad been built by the plaintiff 
upon a portion of a street or drain vested 


in the Oaloutta Municipal Corporation. This 
platform had bean in existence for about 
half a oentury and was an integral part of 
bis building. The Municioal Corporation 
demanded its removal claiming the land 
upon which it stood. Ths plaintiff then 
instituted a suit for a declaration of bis 
right to the land npon which the platform 
stood. On behalf of the Oalcutta Muoioipal 
Corporation section 23 of the Limitation 
Act was apoealed to. It was, however, held 
that it had no application. Similarly, in 
the present case it seems to me that section 
‘2> dres not aoply. The moment the 
chhaopns were erect'id the injury complained 
of and sought to bs removed by the issue 
of an injunction wai complete. I do not 
think that there was any continuing injury 
within the meaning of the Statute. The 
effec*’, no doubt, oontinae? but this does not, 
I think, exteui the tim of limitation. 
Kanakcuabai v. Muttu (5) also appears to 
me to bs in point. I accordingly am of 
opinion that the learned District Judge has 
rightly applied Article 120. 

Finally, Lala Fakir Ohand contended that 
inasmnch as the chhappara have beenshown 
to exist for more than four years in the 
present suit, »he suit in its entirety should 
not have been dismissed. It has been found 
as a fact that the chk ippan had existed for 
more than six yearf- and it would be, I think, 
exceedingly difficult to ascertain the exact 
si/.e of these chhappara. The plaintiffs on 
whom the onus lay to prove their care 
alleged that they had been erected only two 
years before suit. This has been found to 
be wrong and 1 do not see how I can bold 
differently. The appeal is accordingly dis- 
missed with costs. 

Appeal dismiaaed. 

(5) 13 M. 445; 4 lnd. Cas. (n. s.) 1032. 


(2) 24 W. E. 97. 

:8) 16 Ind,Ca 0 . 286; 124 P, R. 1912; 132 P. W. R. 
1912; 2 P. L. R. 1913. 

^4) 49 Ind. OsB. 98; 28 0. L. J. 494. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1648 of 1919 

AND Civil Revision Petition No. 898 

OF 1919, 

Aogoet 24, 1920. 

Present i — Jnstioe fcir Abdur Rahim, 

Kt , and Mr. Justioe OldSeld. 
PAMBAYAM CHETTY alias 
RAMASWAMI OHETTIAR (dead) 

AND ANOTHER — (DEFENDANT No, 1 AND flIS 

Legal REPRESENTiTivee) — A ppellants — 

Petitioners 

tersus 

KANDASWAMl IYER andctuers— 

Pl.AlNTIFFS AND DaFENDaNT No. 2 — 
Rbhpondents 

Civil Procedure Code (Act V of\90B), 0. JXIII, r. 3 
— Comprojnisc effected by prrties — Fact certified to 
Court by Plcadert of parties— Parly, right of, to object 
tocompromise — Compromise by trustee in good taith, 
whether lawful. 

Where the parties to n suit themselves effect a 
compromi'-o, and the fact of the compromise is con« 
veyed to the Court hy means of a petition presented by 
the Pleaders appearing on both sides, it is not open to 
the parties to question the compromise on the ground 
that tho Pleaders had no authority to compromise, 
[p. 22, col. 2.] 

A. compromise by a trustee in good faith of 
a suit relating to trust properly is lawful and tho 
Court will not, in such a case, enquire whether tho 
compromise is or is not benelicial to tho trust [p. k3, 
col. 1.] 

Appeal ard revision petition againet the 
deoree of the Coart of (he Subordinsfe 
Judge, Triehinopcly, in Appeal Suit No. 
45 of 1919, preferred against the deoree of 
the Court of the Difttriot Mar.fiif, Srirangam, 
in Original Suit No. 4 3 of 1915, 

FACTS appear from the judgment. 

Mr. S. T. Srxnivasa Gopalackariar, for the 
Appellants : — The appellants’ Pleader had 
no power to eompromiee the suit on be- 
half of hie olienta. There was no provision 
ill his takalat empowering him to do 
eo. The oompromise petition is signed by 
the Pleader when he oould not aotively 
adjust the subjeof*matier of the suit. 

It is not a lawful ooriipromieo within the 
meaning of Order XXllf, rule 3, Civil 
Proeeduro Code. The suit related to a 
trust and the trustee oould not compromise 
it. 

Mr. T. Ji. Vericairama Satiriar, for the 
Respondents All that the Pleaders had 
done was to preBcnt the Tnmprcmise peti- 
tion to Court. The parlioe effeoted the 


oompromise and drew a petition to have it 
recorded. They have signed it and they 
are bound by its terms. There is no 
question here of tbe Pleader’s authority to 
oompromise as they have not done it. 

Tbe objection that (be appellant did 
not authorise his Pleader to file the 
vakalatnamt comes too late. No affidavit 
to that tffeot was filed in the lower Court 
and no application was mode to it to have 
the met deoree set aside. 

As to a trostee’s powers to oompromise 
a suit relaliug to tbe trust there ean be 
no objection to that course if the com- 
promise is for the benefit of the trust. 

No authority cont'o has been shown, 
Besides, the trustee aet‘d in good faith. 

JUDGMENT.— The raetmzma petition 
slates that it was presented by the parties, 
that is to say, through their Pleaders, and 
it also contains a clear and fall statement 
of the views of the parlies to the com- 
promise. The mafter is set forth in tbe 
pjtition and there is nothing in the record 
to suggest that this statement is not correct. 
The petition is signed by the Pleaders 
appearing on both sides. Bat it is now 
said that the appellant did not in fact 
authorise his Pleader to file this faemowaA. 
If that were so, be would at once have 
brought the matter to the notice of the 
Court ard filed an application to have tbe 
decree eet aside, or at least be would have 
filed an affidavit before us stating that tbe 
Pleader was not autborieed to file this 
petition. In the absence of any suoh affidavit, 
it is not possible for us to act upon a 
mere slatement made by the Pleader 
appearing before cs under instreotions. 

Then it is argued that the vakalatnamah 
did not empower the Vakil to oompromise 
the suit. He did not oompromise 
it of bis own accord, but it was compro- 
mised by his client; and all that he did 
was to convey the fact cf the oompromise 
to the Court. The compromise being 
embodied in the petition be undoubtedly had 
the power to present it to the Court in 
conducting the case and the Coart acted 
upon the petition. 

It i‘« also snggested that (he oompromise 
is unlawful. It is very difficult to sea how 
that is made out unless a broad proposition 
is established for which no authority has 
been cited and which is clearly antensblq 
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that the trustee of a publio trust aaonot 
enter into a eompromiee of a suit relating 
to the trust properties, however benefiaial 
it may be. If he aoted in good faith it is 
not for the Court to enquire whether the 
oompromiee is in faot benedoial or not bene- 

fiaial to the trust. ^ 

The seeond appeal is dismissed with 

Civil Revision Petition No. 898 of 1919 ie 
dismissed. 


M.C.P. 


Appeal and Revition 
Petition diemisied. 


Mr. A. 0. Mukerjee, for the Appellants. 

Mr. 8. Mukerjee, for the Respondent. 
.10DGMENT.— Sinse this appeal was died 
Yinke Snpaya has died and the seeond appel* 
lant Maung Maung Gale carries it on as her 
legal representative as well as on his own 

^Tn°Civil Suit No. Ul of 1907 of the 
District Court. Mandalay. 0 . P- A. 
Chetty obtained a decree dated -iird July 
1907 against the two appellants and re*' 

epondent in the following terms : — 

“It is ordered and decreed that the 
defendants Nos. 1 and 2 (Yinke Supaya 
and Maung Maung Gale) do pay to plaintiff 
the sum of Rs. 1,157 (Rupees one thousand 
one hundred and Bfty seven only) and costs 
with further interest at one per cent, per 
mensem. Time to redeem till 3rd January 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Sbcomp Civil Appbal No. 166 of 1919. 

May 26, 1920. 

Present ’Mr. Swinhoe, A. J. C. 

YINKE SUPAYA and axothbr— 

Appellants 

versus 

MAUNG KIN — Respondent. 

Limitation Act (IX of \W8), Sch. I, Arts. SI, 181, 
^62, Expl.I-'Suit by surety against principal-pay- 
ment made by sitrefy into Court to satisfy decree— 
Limitation, commencement of— Execution of dec-ee- 
Uortgage-deoee against mortgagor and surety— Applica^ 
tion for execution against moi'tgagor — Limitation as 
against surety, whether extended. 

Article 81 of Schedule I to the Limitation Act 
makes limitation begin to run from the time when the 
surety pays the creditor and the principal debtor 
remains liable to bo sued for three years only after 
this payment has been made. [p. i6, col. li ] 

Where the payment made by the surety is mode 
in satisfaction of a decree obtained by the creditor 
limitation as against iho principal begins to run from 
the date on which the surety pays the money into 
Court and not from the date on which the creditor 
draws itout. [p. <:7, col. 1.] 

Whereamortgage-decree provides for the sale of tho 
mortgaged property and in the case of a deQcieuoy 
makes tho mortgagor and his surety respectively 
liable for tho balance, the liability of tho surety is 
oo-extensiro with that of tho mortgagor but is only 
deferred for a time. An application for execution of 
the decree as against tho surety would be governed 
by Article 181 of Schedule 1 to th- Limitation Act. 
but even if Article 82 were applicable, any applica- 
tion for execution made against the mortgagor would 
save limitation as regards the surety also under 
Explanation 1 to th© Article, [p. 26, col, 2-3 


In default of payment on or before the 
above period the mortgaged property, being 
Holding No. 18/10 in Blook No. 60, 
eitoated at Mawyagiwa Quarter, Mandalay, 
together with all the buildings thereon 
may be sold by auotion and the prooeeds 
applied in and towards payment of decree 
and aoste. If there be any deeoienoy, the 
defendapts Nos. 1 and 2 are ordered to p&y 

it. 

Against Maung Po Kin there is only a 
money decree as surety in cas?* defendants 
Nos. 1 and 2, wife and hut-band, 

default. . , j 

In the mertgags d oument itwasatatel 

that the defendants Ncs. 1 and 2 alone 
mortgaged the propeity, ard the cove- 
rait for repayment was made jointly by 
them end the third defendant ns eorety. 
The meaning of the last oUnse 'f the 
above deorer, therefore, clearly i® that all 
three are, in the list evsnt, liable for 
the amooft due lot tho mortgaged pro- 
pcriy is to be first erld before the third 
defendant becomes liable. What is then 
left over is a money Oeoree fur any balance 
ag inst all th-ee according to the oovenant 
for re-psjuieiit, with an order 'hat deft ndarits 
Nos. 1 aid 2 are to fay ii a d if they 
“default” tf‘e 'ti'iu OMfci.d n i i-t.beas a 

surety. 

As ibe ao ooni wae iiot paid w thin the 
time fixed, the mortgaged property was 
pold ip Divil Execution No. of 190S, 
the arpliealioD dated 24th August 
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19.8, and realised Rs. 437 on 4th Novem- 
ber 1908, and the sale was oondrmed on 
7th Deeember 1908 and the amount paid 
out on a chf^llan dated 12th Desember 
1908. 

It is not suggested that the mortgagors 
had any other property from whioh the 
Chetty oould have made up the deBaienay 
and it is also quite olear that, onoe the 
mortgaged property was sold and out of 
the way, the Ghetty oould bold the surety 
liable on his money decree and leave him 
to reoover from the priuoipal debtors. The 
Chetty then applied on 21th July (911 
against the surety (Civil Exeaution No. 159 

of 1911) by attaohment of his pay he 

being a Government Clerk — and, as there 
were other attaching ereditors, a pro nta 
share was oredited eaob month to the 
Chetty e deoree. When this amounted to 
Rs. 1,130.9 0 Maung Kin Sled Civil Suit 
No. 32 of I9l9 against the principal debtors 
to recover R<?. 842 9 U only as he admitted 
that ae to Rs. 238 hie otaim was time.barred. 
His suit was dated 2L)th February 1919 
and he elaimed that the oause of aetiou 
(leaving aside the Ri. 238 ) arose as to 
R^. 8213-0 on the 20. h Saptember 1918 
and as to R;. I 8 6 0 on the ^OjnOjtober 
1918 thope being the date^ on wniah the 
Chetty had withdra>«n the amjunts from 
the ('ourt. He ola'm«i to reoover as he 
had been oompelled to .pay under pro- 
eese. 

The defendants pleaded that the Chetty’s 
decree was barred as against the surety 
at the time when he executed it and that 
the surety should have raised this objection, 
In other words, they said that it was a 
voluntary payment by the surety and they 
were not liable to refund it. They also 
pleaded that the payments to the Chetty 
were made by monthly instalments and 
that only those made within three years 
of suit were within time. It is now said 
that on this basis, instead of counting 
from the dates of withdrawal, Rs. 6)1 8-0 
would be recoverable at Rs. 18 6 0 a month 
but this requires oorreotion as will bs Heen 
as the amounts oredited monthly wt-re Rs. *.5 
for roost of ttid period .*ijd Varied tor 
the rr-niaimlf-r. Trie plea amounted to this 
tlia' lirintati III bnijan to run from the 
payment into, and not the payment out 
of. Court. They also said the calculations 


of interest were wrong but this is not 

now urged. The only issue fixed was, “is 

the present suit time barred as regards 

sums paid into Court in ezeoution by 

plaintiff more than three years previous to this 
suit ? ” 

There was no issue on the plea that 
ths Cbebty’e decres was time-barred' and 
that the surety had made a voluntary 
payment and the diary shows that the 
etngle issue was framed in the presence 
of the Advocates for both sides on a date 
previously given for fixiug issues. The 
Advocates were heard in argumont on a 
subseqienfc date and orders passed on the 
following day. Thera is nothing to show 
that the defendants’ Advocate asked for 
another issue, and in the judgment the 
Julga dismisses the matter with the remark 
the Chetty procesded against Mauog Kin 
in Execution Case No. 15? of 1911 on 
24th July 1911. That applica'ion was clearly 
in time under Article 182, Limitation 
Act.” It 19, therefore, obvious that the 
Advocate did not press the point in the 
lower Court and gave up the plea of the 
voluntary payment of a time barred debt, 
on being convinced that it was not sustain, 
able Oo the point put io issue the 
lower Court held that limitation ran from 
the date of withdrawal, following the rulings 
in Furkoruddeen Mahomed Ahsan v. Mohima 
Ohunder Ch)\cdhury (1) and Pattabhiramauva 

Natdu V. Ramayya Naidu (2), and it decreed 
the amount sued for. 

U is DOW objected on appeal that the 
Cbetty’s deoree was barred by the 24th 
July 1911, and the surety’s payment was 
a voluQtary one ani, further, that the 
above Indian oases were wrongly decided 

or. the point as to when limitation begins 
to run. 

There is, as I have pointed out, no issue 
on the former objection and it must be pre- 
snmed that the (Jourt fixed the only issue 
that was found to arise, and there is no 

note by the Judge that any other issue was 
suggested. 

T e Advocates oould only argue on the 
l-,,i| i„ae fixeJ, and if «n objection 
had been raised here against the revival 
of an argument which had b en abandoned 


(1 ) 4 C, Gif); 2 
(2) 20 M. 23; 7 Ind. 


Deo. (n. b.) .^36. 
Deo. (N. a.J 16, 
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at the hearing I ahonid have allowed the 

objeetion. . , 

It has not, however, bean raised, a 00 

Obetty’a applieation for exeeution against 
Tinke Snpaya and Manng Maong Gale is 
dated 21th Aagnet 1908 and that against 
Manng Kin, the anrety, is 1th Jnly 1911, 
that is within three years but it is urged 
that the cleeree h not joint bat eeveral, 
and that, aeflording to the latter part of 
Explanation I to Article 182, First Sahednle. 
Limitation Aot, the applieation made under 
Article 182 (5) on 24th August 1908 has 
effect only against the persons it was made 
against. It so, this means that it doe 1 not 
keep the djcree alive as regards Manng Kiu 
so that it cannot be used as a fresh starting 
point when applying against him ; and to 
this it is replied that the decree wae 
joint, hot was not executable against Manng 
Kin until the Ohetty had sold the mort- 
gaged property at any rate, as that was 
to bs exhausted before any liability began 
to attach to Manng Kin, and he would 
not be liable fcr anything if the mort- 
gaged property had realised the full amount 

due. 

To show that the decree in this case 
is not joint I am referred to the capes 
of Narayani v. Timmaya (3) and Kusaji v. 
Vinayak (4). 

The Bret of tbete cases does not apply 
here, as the surety there became such only 
after the suit was Bled and before the 
decree, and it was held that the words passed 
jointly” in Article 179 (oorrespoDdiog to the 
present Articles 182) do not refer to a 
case where the surety was not a party, 
but bscame liable by the aid of section 
(now section 145), Civil Procedure Code. 
Jn the present case the surety was a 
defecdaut in the suit and the decree is 
against him too. In the second case a 
surety made himself liable for the principal 
eum of money only but not for interest 
and costs for which the principal debtor 
was the only person liable. The decree- 
holder applied for execution against the 
surety for principal and also interest and 
oostp, and, when he failed to get the latter, 
he applied for them against the principal 
debtor, more than three years after the 
decee. 

(31 31 B. .'50;;8 Bom. L. E. 807. 

(4; 2) B. 478} 12 Ind. Dec. (n. s.) 3M 


It was held that the decree was one that 
distinguished portions of the sabjeot-matter 
as payable or deliverable by each and that 
the former application could not support the 
second which was, therefore time-barred. In 
the judgment it was remarked : 'The 
authorities cited on behalf of the appellant 
only go to show that where a decree im- 
poses a joint liability upon several persons 
execution taken out against any one of 
them is a step-in-aid of execution against 
the rest.” 

The question is, whether the present decree 
is one that distinguishes portions of the 
subject-matter as payable or deliverable by 
each judgment-debtor, and a reference to 
the decree will show that defendants Nos, 1 
and 2 are Brst made liable for the amount 
due both personally and by sale of their 
property, and that the third defendant is then 
made liable for the amount on their default. 
The liability of the surety is co-eiteneive 
with that of the principal debtors but is 
only deferred for a time. If the mortgage 
property bad been destroyed and nothing 
could be got from defendants Nos. 1 and 
2 the surety would have had to pay the 
whole amount. In the mortgage-deed it 
ia distinctly stated that ail three are jointly 
liable for the principal and interest to- 
gether nith expenses as also costa if the 
creditor has to see. The suit was for the 
re payment of money and I cannot see that 
tbfre is ary portion of the eubjeot-matter 
of that 9n\t, which i$ to recovfr Fs. 1 ,\b7 due 
on a mortgage, which is payable or deliver 
able by one and not by the other, and I 
must hoM that the only effect of the decree 
is that tie enrety’s liability is postpnned 
onlil alter reaoore has been hat to the 
properly of the principal debtors. It is 
tiue that the Cbetty’s Brst application was 
for eale of tt e property, and could not 
have been made against the surety, but 
this is only a detail in the execution of 
the decree, which is for monsy for which all 
are U;>ble. 

I hold, therefore, that the decree was not 
barred agiioet the sorety when the Cbelty 
applied for execution against him. 

Even if it «ere otherwise, there is some 
authority for holding that if the Court issued 
execution even erroreonsly the payments 
made are nob voluntary and that the err.)r 
of theCoort onnnot be taken advantage of t:< 
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refase oontribntion [SW6 Ohunder Bidyaruttun 
V. Buree Do^s Bhuttacharjee (a) ftnd Hangul 
Pershad Dichit v. Oriia Kant Lahiri (6)1. 

It seems to me that Artiole 181 aotnally 
applies to the present ease and not Artiole 
182. It has been held that the f')rmer 
Artiole 179 (now 182) only applies whore 
there is a deoree whioh Is at onoe exeoat* 
able and not otherwise and that Artiole 
178 (now 181) is the proper one where the 
applioation oannot be made at onoa. 
\_Chhedi v. Lalu (7), Ali Ahmad v, 
Naziran Bibi (8)1 In this oase the 
Cbetty oonld not apply against the 
surety at any rate till the mortgage property 
was sold and that wae only oonBrmed on 
7th Deoember 1908. He would then have 
three years within whioh to apply against 
the surety. In any event, the applioation was 
not time barred. 

As regards the other argument that 
Maung Kin’s suit must be brought within 
three years ol the dates of payments into 
Court, it is said that about Rs. 660 would 
be payable on this basis instead of Rs. 842. 

No doubt, Artiole 81 applies and the only 
question is whether the surety hae “paid 
the oreditor” when his money is paid into 
Court or when the deoree>holder draws it 
out. It ia admitted that two oases relied 
on by the lower Court are authorities for 
the latter but it is urged that they are 
wrongly decided. As a matter of faoL, both 
are oases of oontr ibutior, and the speoiU 
Artiole bt did not apply. They do, how- 
ever, lay down the principle that the date 
of drawing out from .. onrt governs limitation 
and not the date of reahzation by the Court. 

It is urged on behalf of the appellants 
that immediately payment is made into Court 
the money passes out of the ownership of the 
judgment'debtor and oan be attaohed by 
other decree holders, or rather that they oan 
olaitn rateable distribution if they have 
satisfied the oonditioos of section 7.S. Civil 
Procedure Code. It is also urged that the 
lower Court should not have used the 
analogy of Article 18i, and the oases undeo 
it, when Article 81 clearly lays down a limi- 
tation of three years from the payment by tbe 
Burnty. 

(.■j) 13 W. U 293. 

(0) 8 C. r,l (1*.C.), 11 C. L U. 113; 8 I. A. 123. 4 
Siir. I'. C J- 24U; a Iiid. Doe. (n. e ) 32. 

(7) 24A. 30.>i A. W. N. (19021 (iU. 

(8) 24 A. 642i A. W. N. U902> IGO. 


What the lower Court followed were the 
rulings of a preponderance of tbe High Courts 
under Article 182 that an application to 
withdraw money from Court ia a “step-in*, 
aid of exeoution,” and, therefore, creates a 
fresh starting point for the next application, 
bub thi-», it ia urged, does not justify holding 
that payment to the creditor” under Artiole 
81 i^ made only when an applioation to 
withdraw is filed or payment out of Court 
made The Cbebty in this oase, it may be 
noted, applied on Ibtb August 19>8to with- 
draw an aocumulation of monthly instal- 
ments and reoeived payment on 20th Sep- 
tember 1918. This will oertainly keep alive 
the decree as against Maung Kin if neoessary, 
but will it affeot Maung Kin’s right of suit 
against the appellants ? 

1 do not see what oonnaotioa there is 
between the two, and it seems to me that 
the only point is, whether tbe two oases of 
Fuckoruddeen Mahoyted Ak$an v. Hohima 
Ohunier Ohowihury (l) and Paltabhiramayya 
Niiidu V. Rtmayya Naidu (2) are rightly 
decided and should govern this oise. They 
were b)th of them suits for oontribution 
and Artiole 81 did not apply, and the oase 
quoted by the respondent’s Advocate, namely, 
Abrnk m Serv li v. Raphial Muthirian (9), 
doe^ not help as it only says that the right 
to sue arises when payment is aotnally made. 
The qoe'itioti here is what canstitutss payment 
by (he sure ty. 

In the 0 ass of feen \Iaho nei A 

V. Mohima Ohunder OhyiolHu’y (1) it was held 
that under Article lOO of the Ast of 187 1, 
oorreapondiog to ths present Article 99, the 
oaii.se of ao'ion aro.so when the sale proceeds 
were drawn out of 0 »ort b; the dearee- 
holder and in the oase of Putt ibhiramayya 
Niitdn V. R'mnyyi Kuidu (2) the learned 
•lodges said that they were disposed to 
follow this deoiiiion, assuming that the case* 
came under Article 6'.. There wae no 
argument on the ooint in either of these 
oases, and, therefore, nothing to show the 
grniiiide on whioh the decisions were 
baped. 

Artiole nmkee limitation begin to run 
from the time when the surety pays the 
the creditor and (he principal debtor remains 
hable to be sued for three years only after 

(y) 27 Ind. Gas. 337j 3yM. 288) 27 M. L. J. 746i 
J6M. L. T.6h9. * 
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olade farther paymeate in it, tor whiab 

ba*^ not bo8(3« , 

The payments in which he oan reaover 

begin on 4th March 1916 and amoant to 

R, 575-12-0. The Rs. lS-6 0 cannot be in- 

olQded as ihis was for balances not drawn of 

payments made in 19U and 1915. 

The decree of the lower Court will be 
modiBed and there will be a decree tor 

R, 575-12.0 with costs on that amoant. 

DtcYCB modtH^d. 


this payment has been made. In this case the 
Ohetty allowed nearly four years instalments 
to accnmalate before he withdrew the money, 
and it has been held that there is no bar of 
limitation for an application to withdraw 
money standing to a party’s creditor in Coart, 
80 that even fifteen y.ars af‘er the money 

could be withdrawn [aee 4purfea ffniftna Bay 
y Ohundsrmonev Dehi (10)]. If so, and if the 
withdrawal starts limitation rnnmng. it is 

clear that a principal debtor s liabili.y sin 

be indefinitely extended by neglect of tbe 
decree-holder to take his money out of Cowart. 
This was surely not intended, and 1 think 
it is clear that the payment must be regarded 
from the point of view of the surety s 
parting with bis money and crediting it to 
the decree-holder’s account. It was definite- 
ly placed to his credit in Court in this 
case just as if it had been paid into his 
eiedit at his bank, and the Court could no 
more refuse to give it to him on his application 


than his bank could. 

In the case of Torah AH Khan v. mrullun 
LflUlOit was held under Article 61 that 
the money was paid atd the oau?e of aot>on 
arose when the decretal acount was paid into 
Court, and if that oonetitutes payment under 
Article 61, I do not see why it does ret 

equally constitute payment order Ar'iole 81. 
As the creditor in this case had gob a 
decree the payments were made through the 
Court but it seems to me that they were 
payments to the creditors all the fame. The 
surety could certainly sue the principal debtor 
at once without waiting till the Chot y 
chose to withdraw the money, and this 
seems to conclude the matter because, i 
the period of limitation once begins to rur, 
it must oontinue without interruption 
(sections) and will have ran oob iu three 
years. 

I must, therefore, respectfully differ from 
the findings to tbe contrary, ard hold that 
in this case payment to the surety was 
made when the mon^y was credited in 

Court. 

The suit was broaghtoD 20^h bebru^ry 
1919 and tbe plaintiff fued only for the 
amounts withdrawn, inoludirg B.s 18 6 0 
received in Court on 12th October 1918. 
He has specified the partioolif eami acd, 


(10) 10 0. W. N 3.=v-». 

(11) 13 0. 166; 6 Ind. Dec, (n. s.) tOi. 


MADRAS COURT. 

Seodud Civil Appeal No. I0d0opl919. 
Aogo^t 31. 1920* 

re-en^: -Justice S-r William Ayling, Kt., 
and Mr. .lostioe Olvers 
UEVULAPALLl VENKATA 
SUBBA ROW — Pl'.utifp No. 1 — 

Appellk>t 

venus 

OLLURl SATY.ANARAYANAMURTHI 
fio AeOTiiE D'Ksndam No 2 avd Legal 

RePKE-E'T T.VK (V DECEASED ItEFEKDiMT 
No 1 — R'C’-P IVDRNTS 

<iervice inam lan.U-K'ifrnnchiscmeHt in nanve oj 
fZr of office-Clnim b.j divuled menber to 
,,c in enfranchised lands, how Jor 
nardenofproof^E-rrlusivc c»,oymenf of lamU by 

Uce holder. 

The enfranchisement of service inam Innd^inthe 
vnio of the office holder does not per se debar a 
^^^ded member of the office holder from c anning a 

Imre i i the enfranchised lands [p- ^9, col -j 

Where a divided member sues for a share m 
he lands enfranchised the onus lies on him to 
,rove that ho is a member of the ongiml service 
.older s family and that at any partition which 
, as taken place among the menihers of the family 
he inam lands were kept out of partition as un- 
livided property in which all the members retained 
oiutrights. [p. 2P. col.2:p. 30, col. l.J 
The sole possession of the tnam lands by ho 
>ffice holder is not per ee adverse to the o her 
Lembeis of the family divided or umlinded s. 
j 3 to deprive them of any interest they might 

possess- [p. 29, col. 2.J 
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of an agreement bstsveen Ihem that these 
lands were to be kept intaot. The enfran- 
obised lands beaaue, on enfrenehisement, the 
separate property of the office holder. See 
Auit Ram ^yrappj y,, AuHRi^u 3vma Rao 

n ■ , ? Coonail deeieion in Duraa 

Prasha I Singh v. Trebini Singh (4). 


t^M Ayyar: M m! S39 .it “ 349 
V jL? Spencer, .1 . in Audi Rajn Pyrappa 

.iJrcrrLsi- 

lea.w'fh P'-eferred 

Q I i- T®®"®® of the 

Sabordmate Jade:e. Rajahmundry at Oooa- 

nada in Ongmal «ait No, 27 of 1915, (Origi. 

nal Salt No 14 of 1914), on the Pie of the 

PAnTQ^^® Sobordinate Jodge, Coeanada.) 

M V; o jodgment. 

Mr. a flowi ffoT, for the Appellant: -The 
offioe of^ karnam with its emolnmente 

Dl&lDTillT Cln/T Ai*a 4 «i] f ^ J ^ _ a mt 


JUDGMENT. 

Atli:«o, J — No point of lav arises in this 
appeal except in oonneotion with Items Nos 
1 — 19 and 25 of plaint Sobedole A. 

Thene were originally karnam servioe 
tnam lands and were enfranohised in 1906 
in the name of first defendant who was 
then holding the offioe of karnam. Ssoond 
plaintiff and first defendant belong to what 
was originally the same joint family in 
whioh the post of karnam vested. Aooord. 
ing to the plaint, partition never took 
plaoe; bat it is foand as a fast that a 
partition did take plaoe aboat 1874 and 

IHclf aAi%/<bn/f t i • ^ . 


, . ® «u ^tit3 juinc ramiiy Or seoond v., on a toac i 

defendant. The partition Pla«e aboat 1874 anu 

of 1874 did not affeot the rights of the ' branoh and first defend- 

-nembers to ehare in the itjorn ® braneh then became d ivided and 


“J, 4“® enfran.hieement. If the 
family bad remained joint plaintiff oould 
have ,1a, med hie Hhare in the enfranehieed 
f 1 ^"’“‘'‘mipathiv, Ohalamapya 

The fact of partition did pot extipgalh 
their righte. The oo paroenary revived on 

enfranehieenient. Sea Seaond Appe.l No. .19 

SaiM7i:f7:f7."“'‘ Appeal 

The first defendant', branoh were in posses. 

B^n as they were doin* the work of the 
fr!^m presumption ,an be drawn 

rivMs 1'’'^““!*““'’'' plaintiff's 

on tbs .V'f''a"'ih,,,omODt does not oonfir 

of those who are ,n possession or are in- 

Irested in the office. Ounpaipan v. KpmnHchi 

Amnr (2) and Hpgala LaUhmipitl.i v. 
thalamapya (1), 

onf« "■ Th for the Respond- 

ents.— The divided members can lay no 

olaim to the enfranohi.-ed lands. Whatever 

may be the effect of enfranohiremeut. the 

ff of >874 was to 

cnt off the plaintiff’s branch from first 

defendants branch »„d they have been 

living separate since. There is no evidence 


^0 M 4:h. 17 M. b. J. 

4 I 70 M. 339 at p. 349. 


101; 17 M. L. T. 


- - UIVIU 

have been living separately since. It ip 
however, ^ oontended that this does not 
affect plaintiff’s olaim to a share of the 
service tnam lands in enfianohisement. 

As It isexpreFsed in paragiapb 13 of the 
plaint : The enfranohiseroant of the pro- 
perties converts them into family property 
and enarec for the benefit of all the members 
of the service holder’s family existing at the 
timeof enfranchisement, whether divided or 

Dodiyiaed.” 

The sole qoestion before as fa, whether this 
contention is correct. It U admitted that 
before partition the offioe of karnam and 
the emolaments of that office vested 
family to which second plaintiff 
and defendants belong and it is not serioasly 
dispated that, if the family had remained 
undivided op to the time of enfranchisement, 
plaintiff as a member of it would have been 
entitled to a share in the enfranchised 
property. The latter proposition in fact 
follows from the rulings Qunnaiyan v. Kama. 

)l Lakshmi. 

P"M» V. Ohulamayya (1) and althoogh 

doubt was thrown on the 

by referenoe to the judgment of the 

“■ N- 8«,8 L. ,T. 

(4) 48 In<J. Cas. 637| 46 C. .362; 24 M L T 407- :IR 
0. L.^J. 60S, 9 L. W. 60, 6. Bom. L I 6^!' « l’. 1 ! 


some 

latter 
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Privy OouTioil in Durga] Frashad Singh y. 
Trehini Singh (4) oan find nothing in the 
latter which could be interpreted as over- 
ruling by implication these decisions which 

have so long been followed. 

It is argued, however, on behalf of 
defenHante that the effect of the partition 
of lo74 was to pub an end to any interest 
in the office and ite emoluments on the part 
of plaintiff and that, on enfranchisement, the 
enfranchised lands became the property only 
of the office holder, Brst defendant, and any 
persons who were joint with him at the time 
of enfranchisement. This argument has been 
accepted by the District Judge who has 
dismissed the appeal, relying on the decision 
of Spencer and Krishnan, JJ in Audi Raju 
Pyrappa v. Audi Ra.u Sycio Eao (3). 

It will be clear from a ojrefnl pertual 
of tbe judgments in that case that the two 
learned Judges took materially different 
views of the matter. Spenosr, J-, undoubtedly 
held that the fact of partition was conclusive 
that no member of a divided branch of the 
family would, in any oironmetanoes, whatever 
have a right to claim a share in tbe 
enfranchised lands and that the latter vested, 
after enfranchisement, only in the last office 
holder in whose name it was enfranchised and 
in those persons who formed a joint family 
with him at tbe time of enfranchisement. 
Krishan, J., as I understand his judgment, 
was not prepared to go so far. He draws 
attention to three nnreported cases in which 
it has been held that members of the family 
of tbe original grantee who had become 
divided from tbe person who held office 
at the time of enfracbieement were never- 
theless entitled to share in the enfranchised 
service inim. These oases are Second 
Appeil No. 49 of 1911, Appeal Suit No. 79 
of 1917 and Appeal Suit No, 176 of 1917 
Krishnan, J., says “The rulings thus show 
that even though a person may have been 
divided off from the person who subsequently 
obtained the title deed for the enfranchised 
land be may prove that his right was kept 
intact at the partition and may claim his 
share,*' 

With this view 1 am in entire agree- 
ment. I was a parly to two of the un- 
reported oases above cited. In Appeal 
Suit No. 79 of 1917 as in the earlier 
case Second Appeal No, 49 of 1911 decided 
by Benson and Sundaram Aiyar, JJ., it 


was found as a fact that the service 

inam lands were treated as joint family 
property after partition. In the last case. 
Appeal Suit No. 176 of 1917, the ques- 
tion of what happened at partition appears 
to have been decided mainly on the 

pleadings. Tbe respondent in that case 

endeavoured to set up before us a 
speoiBo allotment of tbe service tnam to 
the share of his branch at partition, 

We disallowed this plea in appeal in tbe 
absence of any mention of such allotment 
in tbe written statement and on this 
disallowment it appears to have been ac- 
cepted without demur on tbe part of re- 
epondent that tbe property remained joint 
in spite of partition. The plea of subsequent 
adverse possession was also disallowed and 
that plea is not now raised before us. 
The sole possession of an office holder being 
sufficiently explained by bis indisputable 
right to exclusive enjoyment as long as be 
held office, could not be held to be, per se, 
adverfe to other members of tbe family 
divided or uodivded so as to deprive them 
of any interest which they might possess. 

After further consideration of the point, 

I remain of opinion that tbe fact of parti- 
tion from tbe person in whose name the 
the service inam is enfranchised is not 
oonolnsive against a claim to co-parcenary 
rights in tbe enfranchised tnam lands. 
Whether the co parcenary right survives 
will have to be determined as a fact in 
each case. It may be that tbe office, with 
the inam attached to it, was allotted at 
partition to the co-parcener then holding 
office as a part of bis ebare. In such a 
case persons divided from him would ob- 
viously have no rights after enfranchisement. 
It may be that, in view of the peculiar 
nature of the tenure and legal impossibility 
of severing the lands or any portion of 
them from tbe office, tbe inam, was kept 
undivided on the understanding that, although 
till onfranobisement only the office holder 
could enjoy it, yet in the event of enfran- 
chisement all members would be entitled to 
share. It may be that as in Second Appeal 
No. 49 of 1917 and Appeal Suit No. 79 of 
1917 tbe other oo parceners were actually 
allowed by the office holder to enjoy some 
portion of the inam land or its profits. 
All that oan be said is that, if a divided 
member claims to share in an enfranobiso- 
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ment servios land, the odds liea on him 
of proving, not only that he is a member 
of the original servioe family, bob 
that at any partition wbioh has taken 
plaoe, the tnam was kept out of partition 
as andivided property in whioh all the 
sharers retained joint rights. This ig in 
aooordanoe with the law in all oases of 
partition. 

If this onna is borne in mind I do not 
think the praotioal diffioalties anticipated 
by Spenoer, J,, are likely to prove very 
formidable bat, in ary oase, if my view 
of the law is oorreot they will have to be 
faoed. 

I would, therefore, set aside the decree 
of the lower Appellate Ooart as far as it 
relates to Items Noe. 1 — 19 and 26 of plaint 
Sohednle A and remand the appeal for 
fresh disposal in the light of the above 
remarks. 

In other respeote, the decree of the 
Distriot Judge may be oondrrned. Costs 
in this Coart may be provided for in the 
Bnal decree of the Distriot Judge. 

Odoers, J. — This is a sait for partition, 
and the point for deoieion, as stated by 
the Distriot Judge, is whether the plaint* 
ifie are entitled to a moiety of the harm- 
kam servioe inarm (Items No. 1 — 19 and 25 
Sobeduled A) or whether these lands be* 
same the exolusive property of defend- 
ants Nos. 1 and 2 on their enfranohisement. 
The parties originally formed one undivid- 
ed Hindu family. Both the lower Courts 
held that the family became divided long 
prior to the enfranohisement of the inams 
in 1906 and there was no argument before 
US on this point. The Munsif held that 
plaintiffs were entitled to a share in the 
servioe inam$, the Distriot Judge relying 
on the deoision of this Court reported in 
Audi Raju Fvrappa v. Audi Haju Syma liao 
(3) held they were not. 

It may bo said at tho outset that tljore 
is no direct evidenoe as to what was done 
at partition in reapeot of these inams. 
It may, of course, be that they were then 
expressly allotted to defendant’s share as 
representing the offioe bolder and his family 
at the time of enfranohisement. It may 
again be that the inama were expressly 
reserved for the divided members or again 
that nothing was said as to these. 


Now, it is olear that no aonolusion oan 

e drawn from the fact that possession 
remained with defendant’s branob, as they 
were admittedly doing the work of the 
offioe. The decision of the Pull Benoh of 
this Court in Fingala Lakshmipalhi y. Ohala- 
mayya (1) stated that enfranohisement does 
not confer on the persons named in the title- 
deed any rights in derogation of those 
possessed by the person in the inam at 
time of enfranohisement. It is also olear 
that at the time of enfranohisement 
the whole family was interested iu the 
tnam t.e., they bad a right more or less 
aontingent to be appointed to the offioe, 
unless some binding arrangement in deroga- 
tion of that right had been entered into. So 
Mr. Jufitioe Bhasbyam Iyengar in Ounnaiyari 
V. Kamakeki Ayyir (2) said: “The free- 
hold title will enure for the beneht of suoh 
person or family, as, at the time whea the 
servioe inam was enfranchised was entitled 
to the hereditary offioe, no matter in whose 

name the enfranohisement was effected and 

the title-deed issued.” It is trne that the 
learned Judge in that case had not to 
oonsider the intervention of a partition, 
but the question ie, would that necessarily 
znake any differenoea In my opinion it 
would not, unless, as before stated, 
some speoial arrangement was onme to at 
partition whereby the inam was expressly 
reserved to a particular branch of the fami- 
ly- 

The respondent’s Vakil was willing to 

admit that the inams were not expressly 

reserved to defendant’s branch at partition 

but submitted he is nevertheless entitled 

to suooeed on the ruling in Audi Baju 

Pyrappa v. Audi liaju Sym'i Rjo (l) where 

Spencer, J , held that no body belonging 

to a divided branoh would have a right 

to oomo in and take a share of the pro- 

perty^^of tho joint family and Krishnan, J., 

said there is nothing to show that lands 

were treated as joint family property either 

before or after enfranohisement or that 

any rights were reserved after parti- 
tion ’. 

With deference, the opinion of Spencer 
J-, goes too far. At the time of the partition 
the inam lands would naturally be impartible 
and would only subsequently become partible 
on enfranohisement and, further, it is clearly 
impossible to say in faoe of the aatborities 
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that the Dtber membera of the family 
flould, under any eireamstaneep, have a ngh* 
to oome in. Kriehnan. J.. was eyidently 
impressed with the faet that the^ lands 
had all along been in the possession ot 
the erst defendant. The deoisione quoted 
above show that this aonld not of itself 
effeat the interest of the other members. 
Farther, the learned Judge goes on to say 
that a divided member may show that his 
right was kept alive at the partition and 
may olaimhis share. He, however, holds, 
on the facts of the ease before him, that 
there was no evidenee to support eaoh a 
claim. The onus would naturally be heavily 
on a divided member to establish bis oon- 
tention, wbish onus might be more diffisult 
to discharge with lapse of time. This, how- 
ever, is, of coarse, a totally different thing 
from debarring the divided member from 
the opportunity of proving snob a 

claim, 


There are three anreported decisions of this 
Court. Second Appeal No- 49 of 1911, Appeal 
Sait No. 79 of 1917 and Appeal Suit No. 
176 of 1917 (now before the Privy Connoil). 
To the last of these my brother Ayling, J., 
was a party, lb was held in all these 
that the divided members were entitled to 
share in the enfranchised inatn. In Second 
Appeal No. 49 of 1911 it was said, the land 
in question being emoluments of the Reddi 
office was left undivided at the time of 
the partition-deed, Kxhibit A, but it is not 
disputed that it was then treated as pro- 
perty in which all the members of tbe 
family had an interest.” In Appeal Salt 
No. 79 of 1917 it was not contended that 
the* snit lands fell to the share of the 
first defendant’s branch at partition and 
the learned Judges say there can be no 
donbt that the inarn, lands were enjoyed in 
oommoD after partition. 


BUBTiNmiiMluORTai. 

share in the *nam lands. Thus Kriahnan, 

J , in Audi Ro 3 u Tyrappa v, Audx 
Svma Eao (3) disposes of these nnreported 
decisions by saying that, m all of these 
cases there were circumstances justifying 
the inference that, in spite of partition, 
the rights of the divided membera were 
kept alive.” The case reported in Durga 
Prashad Singh v. Trehini Singh (4) was 
quoted by the respondent’s Vakil where 
their Lordships of the Privy Council held 
that the incidents of ghatwali tenure in 
that case was not such as to give the 
family any rights over the property while 
it was in the hands of the ghaiwal and 
that the latter was not a trustee of or 
managing member of the family. In that 
case the plaintiff relied on and asserted actual 
possession and receipt of their share of 
the rents and profits by his vendor or their 
predeceesorf.in-titleand bis evidence on the 
point was disbelieved. 

It will be observed that the decision 
was confined to a particular instance of 
gh'itwali tenure and that the Madras decision 
[Ounnaiyan v. Kamakchi Ayv'ir (2)] was not 
quoted to or considered by their Lordships, 
Ido not, therefore, understand this decision 
of the Privy Council as overruling the Madras 

case. 

As a result of the foregoing observations, 
I must, with great respect, differ from the 
opinion of Spencer, J., in Audi Raju Pyrappa 
V. Audi Roju Syma Rao (3) and, on the 
basis of the judgment of Bashyam Aiyangar, 
J., in Ounnaiyan v. Kamakchi Ayyar (2), I 
agree with the order propoi»ed by my learned 
brother. 


M C. P. 


Appeal allowed; 
Decree modified. 


In Appeal SaitNo. 176 of 1917 Mr. Nara- 
yanamurtbi who also appeared in Appeal 
Suit No. 79 of 1917 did not argue the effect 
of enfranohisement, having regard to the 
decision (delivered fifteen days previously) 
in Appeal Suit No. 79 of 1917 and, following 
that decision and relying apparently upon 
the fact that the defendant nowhere m 
his written statement set up an assign* 
ment to his branehi on partition the learped 
Judges passed a deeree for plaintiff 9 
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MADRAS HIGH COURT. 

Second Appeal No. 717 of 1919 

AND 

Appeal against Orler No. 112 of 1919. 
Angost 18, 1920. 

Present x— Jostioe Sir William AyliDg, Ht, 
and Mr. Justioe Odgers. 

K0TIK4LAPUDI KATTAYrA— 
Dependant — Appellant 

IfTtUB 

Sree RANGIAH VKNKATD RAMAYA 
APPA ROW Bahadur and another — 

Plaintiffs. — Respondents. 

Madras Estates Land Act (I of Ifl08», ss. 45, 163 — 
Eviction of trespasser— Mesne profits, recovery of, as 
damages— ‘Civil Court, jurisdiction of, nature oj. 

Under section 161 of the Madras Estates Laud Act 
u Civil Court has no power to award anything else 
than the sum payable under section 45. 

If a land-holder wishes to treat a trespasser as 
such and to recover mesne protits as damages from 
liim, lie must lirst apply to the Collector under 
section 45 of the Madnis Estates Land Act to get 
the amount of the latter determined and then bring 
his suit In the Civil Court under section 163 of the 
Act. 

Seoood appeal and Misoellaneoae appeal 
against the decree of the Coart of the Sabordi. 
Date Jadge, Kietoaat EDore, io Appeal Saits 
Nos. 78 and 92 of 1914, preferred against 
the decree of the Court of the District 
Mansif, Tanaka, in Original Sait No. 443 of 
1912. 

FACTS appear from the jadgment. 

Mr. P. fiJarayanamurthi (with him Mr. 

K. Kamann'i), for the Appellant The 
Sabordinate Jadge ehoold not have remanded 
the case. The Civil Ccart’e powers under 
section 163 ‘are limited The laud-holder 
ehoold 6rat apply to the Collector for deter- 
mination of the mesne profits which be wiehea 
to recover as damages from the trespasser, as 
no rent is fixed. Then only the Civil Court 
can award that sum. These are successive 
stages contemplated by eectione 45 and ld3 
of the Estates Laud Act. 

Mr. T. Uamachendra Row, for the Respond- 
entei—TbeOivil Court bae the powers of the 
Collector under eeotioo 4'i and can ai-sese the 
damages. Section 163 which gives jurisdic- 
tion to a Civil Court to award as damages 
any sum payable under section 45 means that 
the powers of the Collector under section 45 
are vested in it. 

JUDGMENT. — The only question a* law 
which arises relates to the interpretation of 
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sections 163 and 4b of the Madras Estates 
Land Act as bearing on plaintiff’s claim to 
recover mesne profits as damages. In this 
connection we are disposed to think that the 
District Mansif is right and the tSabordinate 
Judge wrong. Section 163 is a section which 
specifically gives jurisdiction to the Civil 
Coart (1) to evict a trespasser and (2) to 
award (as damages for the tresspas-s) **any 
sum payable under section 45.” Saab a section 
mast, in our opinion, be strictly interpreted 
and we do not think the Civil Court can be 
held to have the power to award anything else 
than the sum payable undei* nection 4j”. 
Bat this sam where, as in the pre.=ient case, 
no rent is fixed for the land, is a sum to be 
determined by the Collector and by no one 
else and «e cannot follow the Sab>rdinate 
Judge’s reasoning that the Civil Coart be- 
comes vested with the Collector’s power to 
fix the rent and assess the damages.” It 
wonld seem to follow that, if the land holder 
wishes to treat the trespassers as soob and 
to recover the mesoe profits or damages from 
him, be mast first apply to the Collector ander 
section 45 to get the amoant of the latter 
determined and then bring his suit in the 
Civil Court under eeotion 163. This is no 
doubt a oambersome praoedare bat not 
impracticable and in no other way do we see 
bow to give effect to the provisions of both 
sections of the Act. 

On this view, we must set aside the 
lower Appellate Coart’e order of remand 
and restore the decree of the District 
Mansif. 

We make no order as to costs in this 
Coart. 

M. c. p. 

Appeal alloued. 
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remand it thereto for deoision on the 
LAHORE HIGH GOUKT, merits. 

Criminal Rbtjsion No. 407 ob 1920, 

Jaly 16, 1920. Be iition accepted. 

Prewn/:— *Mr. Justi'oe Wilberforoe. 

PUNNA LAL — CouPLiiNAMT — 

PfTITIONSR 


tersus 

JAMlTA MAL — Accdskd — 
Rcspomdbmt. 

^Criminal Procedure Code (Act Fo/1893J,s. 195 (6)— 
Limitation Act (IX of 1908^ 8ch. I, Art. 154— Sanction 
to prosecute — Application to Appellate Court, whether 
appeal — Limitation, whether applicable. 

Although an application to an Appellate Court 
under clause (6) of section IH-S of the Criminal Pro. 
ceduro Code is akin to an appeal and is treated as an 
appeal, it is not an appeal for the purposes of the 
Limitation Act. 

Griminil ravieion from the order of the 
Sessions Jndge, Labors, dated the 14th of 
Fehraary 1920, affirming that of the Magis* 
trat4>, First Glass, Laborr, dated the IStb 
of Deeember 1919. 

Mr. Dev Ra', for the Petitioner. 

Mr. Mehr Ohand, for the Respondent. 

JUDGMENT. — In this ease the petitioner 
applied for sanstion to proseonte aeder 
seetion 195, Oriminal Proeedare Code. The 
first Conrt refused to grant sanotior, and an 
applioalion was made to the lower Appel* 
late Goart nnder 8ab*eeotion (6) of the 
same seotion. This applieaiion being pnt 
in on the S^od day was dismissed as time* 
barred. Against this deoision a petition for 
revision has been preferred. 

The lower Appellate Coort apparently 
oonsidered the applioation nnder section 195 
(6) as ao appeal aod thought that Article 
151 of the Limitation Act was applioableo 
Iq this it was clearly in error as, though 
applioatiocs under seotion 195 may be akin to 
appeals, as has been held in Bardeo Singh v, 
Kanuman Dat iJatain (1), and althoogb they 
may be treated as appeals, yet they are 
not appeals for the purposes of the Limita* 
tion Acts This has been laid down clearly 
in Bapu v# Bapu (2). Following this jadg* 
meat I hold the applioation to the lower 
Appellate Goart as not tiEne*barred and 

(1) 26 A 244 (P. B.); A. W, N, (1601) lOj 1 Cr. L. 

U* I. 

rn 305: 39 M. 760 (F. B.j; 11 M. L. 

T ^9^1 22 M. L. J, 4l9j 13 Cr. L. 


PATNA HIGH COURT. 

Gbiminal Appeal No. 14 of 1920. 

Jane 25, 1920. 

(retent'. — Mr. Jnstise Jwala Prasad. 

DUKHiT SHA and others— AccasEp— 

Appellants 

versus 

EMPEROR — Opposite Party. 

Penal Code (Act XLV of 18fiOJ, ss. 99, 103, 104, 
10>, 147, 441 — Criminal trespass — Bight of private 
defence of property, extent of — Resistance by t/espassers, 
effect of — Rioting in village — Spectator, whether 
member of unlatojul assembly, 

Against criminal trespass the person in possession 
of the property has the right of private defence of 
property so long as the trespass continues and this 
right extends to causing to the trespassers any harm 
other than death subject to the restrictions meu. 
tioned in section 99 of tho Penal Code, namely, that 
no more harm should bo iuSicted chan is nocesnary 
for the purposes of defence and that there is no time 
to have recourse to the protection of the authorities, 
[p. 49, cols. 1 & 2; p. 60, col. t .] 

If, iu tho exercise of this right such resistanco is 
offered by the trespassers that a reasonable appre. 
hensiun is caused to tho owners that death or 
grievous hurt would be the result, tho right of private 
defence of person then arises and extends to tho 
causing of death, [p. 49, col, 2; p. 50, col. J.] 

CrimiDai appeal agaiost tbe order, dated 
13tb December 1920, of tbe Seseioos Jadge, 
Bhagalpore, was origtoally beard by Moiliok 
and Saltan Ahmed, JJ., who delivered tbe 
following jndgments on 11th March 1920’— 

JUDGMENT. 

Mollice, j.— (M arcA 11, 1920. propose 
to consider first of all the evidence of title to 
tbe Khamar boose in dispute. The fact that 
in 1877 Maoza Pipra was settled by the 
Settlement Authorities with Deolal, thefatber 
of the appellant Dukhit, and that Deolal 
was recognised by the Deputy Comm'issioner 
&e mul raiyat'* dove not necessarily prove 
that he was the ezclnsive owner. For 
Exhibit I, tbe pattah of 18fa3, shews that iu 
1883 Gopi, the father of tbe prosecutor Gober* 
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dhao, got a -pattah for some land in the Monza 
and Exhibit 4, a jndgment dated the 9tb April 
1901, ehowe that in 1901 Dokhit was at beet 
only a oo-sharer. I think, therefore, that there 
oan be no donbt that Manza Pipra remained 
the property of the joint family till April, 
1901. The oireomstanoe that a title-deed 
is in the name of one brother does not prove 
that be is the ezolnsive owner. The evidenoe 
shews that Gopi died in 1901 bnt it is not 
known whether before or after the judgment 
of the 9th April, And, as Ooberdban soys 
that Monza Pipra fell to the share of Gopi and 
Saukbi by reason of a partition between Gopi 
and his brothers, it is possible Gopi died 
after the judgment. There is, however, no 
oorroboraticn as to the partition and I cannot 
aocept Goberdhan’e stcry that he and 
Saokhi became the exolusive owners of 
Pipra. 

If, tlien, the property still continued joint, 
the appointment of Dukhit in 1'. 00 as 
“muiraiVo^” upon the death of his father 
and the Settlement Pattah of 1904 in bis 
favour do not advance bis case any further. 

Similarly, the payment cf rent by Saukhi 
and Goberdhan in 191'J and 1913 would not 
neoessarilyehew the exclusive title ofthesetwo 
eo-sbarers. 1 do not for a moment believe the 
explanation given by learned Counsel that the 
payment was the payment of Dukhit and was 
to be subsequently adjusted against Dukhit’a 
•ommission as gomashta. Firms in India 
do not usually burden their books with the 
private account of their goma$htas. More- 
over, the explanation is sopporled by no 
direct evidence at all. We have merely 
evidenoe to the effect that Dukhit as goina- 
Bhta was entitled to half the proBts of the 
firm of Gopi Saukhi. In my opinion, the 
entry in the account books is clear evidenos 
that Dokhit was not the exclusive owner of 
the property. As to the payment of rents 
for previous years Goberdhan’e explanation 
is that they are entered in the books of the 
firm and that these books are now in the 
custody of Saukhi who declines to give them 
np. Saukhi being now on the side of 
Dokhit and having ejected Goberdhan from 
Lis houee, this explanation eeems to me a 
reanonable one. 

With regard to the partition suit of 1917 

1 feel some hesitation in drawing any infer- 
euoes for the simple reason that neither side 
bus thought fit (to produce the plaint. 


According to Goberdhan’s evidenoe before 
the learned Judge, the suit was brought 
against Saukbi, Sankhi’s son and Dukhit. 
We have no evidence to the contrary tendered 
by the defence. Assuming that Gober* 
dhan's statement is correct, the omission of 
Mauza Pipra from the plaint is intelligible ; 
for the suit being one for the partition of 
properties in which all the members of the 
joint family, inclusive of Dokbi% were inter- 
ested, Maoza Pipra which is claimed by 
Goberdhan as the sole property of himself 
and Saukhi by reason of a previous partition 
would naturally be excluded, and iu 1918 
when Saukhi repudiated the position taken 
up by Goberdhan and filed written statement 
to the effect that the Mauza was the exolu- 
sive property of Dukhit, the amendment of 
the plaint by Goberdhan and the prayer for 
the partition of Macza Pipra as the joint 
property of the plaintiff and the defendants, 
become intelligible enough. 

if, on the other hand, Goberdhan omitted 
to sue Dokhit at all and merely asked for 
a partition as between himself and Saukhi 
I find it difficult to see why Maoza Pipra 
was omitted or why Saukhi in bis written 
statement made any reference to Pipra at 
all and pleaded that Pipra was the exclusive 
property of Dokhit. 

It is urged by learned Counsel that the 
omission of Pipra from the plaint shews that 
Goberdhan’s original intention was to admit 
that Pipra was the exolusive property of 
Dukhit. This iufereuce might, do doubt, be 
drawn from the omission but then it is not 
intelligible why Saukhi should have brought 
Pipra into theoa«e at all.by pleading that it 
was the property of Dukhit. 

Id the abseucs of further information, this 
part of the case must ba left in some 
obscurity, but upon the evidence before me 
1 think the inference may be reasonably 
drawn that although Maoza Pipra was joint 
family property it was omitted from the 
original plaint because Goberdhan wanted to 
claim it as the exolusive property of himself 
and Saukhi, Goberdhan’s explanation that 
be forgot to sue for the village in the first 
instance cannot be accepted. Nor do 1 think 
that the facts before me support the inference 
that it was bis original intention to admit 
Dukbit’s sole title. 

Bearing in mind the defence set op, namely, 
the right of private defence, it was incumbent 
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Qpnn the appellantt to make good that 
position beyond all doabt and their failnre 
to addase evldeose in snpport o£ the 
allegations put forward by their Gonnsel 
enpports the inferenoe that ownership was 

joint. 

I do not think any qnestioa arises as to 
the proaesntion being permitted to ahange 
their ease in appeal. In a criminal trial the 
Bole qnestion is, what are the trns fasts. The 
Ooart is not to be boond by any teahoiaal 
rnles of pleading. It is oommon praatiae 
among eomplainaote to pat their ease too 
high and that Goberdhan shoald attempt to 
exolnde his oo-owner Dakhit while Dakbit 
shonld attempt to exalade Goberdbanand Saa* 
kbi is neither improbable nor nnintelligible. 
1 think it is perfeatly open to me in appeal 
to deside between these inflated and nnten* 
able alaims and to Bod that the real troth is 
a state of joint ownership. 

This fioding as to a joint title profoundly 
affesbs the question of possession, for then 
no matter that the Settlement Pattah wtre 
in favour of Dokhit’s father and Dakhit and 
that he was aatnally aolleatiog rent for many 
years previons to the oaaarreooe, nnless be 
oan shew that he was in adverse and exalaaive 
possession Goberdhan mast be held, 
in the eye of the law, to be in joint 
possession of the village and the Xbamar. 
He would, therefore, have the right to go to 
the Kbamar and to demand the keys from 
Dakhil's servant Gooli and to oooapy the 
Khamar in the manner in whiah he claims 
to have done. There wonld be no qaestion 
at all, in these airanmetaDaes, of any right of 
private defense of property. There might, 
under certain airaamstanaes, arise a right of 
private defenae of the person bat with this 
1 will deal later. 

Let ns assame, next, that this view as to 
joint ownerfjhip is inaorreot and that Dakhit 
had sole title and possession. In that event, 
the right of private defence wonld justify the 
infliction of bodily barm to Goberdban’s men 
sabjeot to aertain limitations. To deal with 
this position it is necessary to examine the 
evidence as to the alleged trespass by Gober< 
dhan's men. 

The learned Counsel on behalf of the 
defenae has ashed us to rejeat enbloc the 
account given by Goberdhan’s men as to the 
manner in whiah they occupied the Khamar 
and has urged that, in fact and in truth, what 


took place was the Dukhit oame to the 
Khamar with Gooli on the evening of 
Friday the 30th May, and that early the 
following morning wbenhe went with Gooli to 
open the door, he was suddenly attacked by 
Goberdban’s men. The learned Counsel is 
nnable to tell us how many men were with 
Dukhit, or where he spent the previons 
night, or bow it is that while the injuries 
of Dukhit and Gooli were comparatively 
eligbt. Seven men were injured on the 
other side of whom one died the following 
day while being taken to the thana. There 
is no substantive evideoaanpon whiah we can 
accept this version of the oaanrrenae. Nor 
does it seem to me probable that Goberdhan 
would have attempted to take possession in 
this manner. If Dukhit had been in nndis* 
tnrbed possession for over 20 years and if, as 
is admitted by the prosecution, the villagers 
were mo3tly in bis favour, it is inoonaeivable 
that a forae consisting of only seven men or 
at most 15 men, if wa aacept the unaorro- 
borated statement made by Gooli to the 
Poliap, wonld be sent to take possession of a 
village eo large as Mauzs Pipra. Nor oan 
I understand why Goberdhan should at all 
have oonoeived the idea of laying olaim in 
this foroible manner to a property of whiah 
hie cousin had been in undisturbed and 
peaceful possession for so long a period. To 
my mind, the story set up by the defenae ia 
so improbable that it cannot for a moment be 
accepted. On the other hand, there is no 
difficulty in aooepting the sworn testimony of 
Gcberdhan’s men as substantially true 
with regard to the oaoupation of the Khamar 
and the attack. 

There is no evidence to rebut the statement 
that Dakhit was away in Calcutta and that 
he returned home to Deogbar about the 28th 
May. What is more natural than that 
Goberdhan, if be wanted to assert his olaim 
as co-sharer, shonld have talien advantage 
of Dukhit’a absence in Calcutta to send bis 
men to take possession of the Khamar 
Kutchery. It is contended that the story 
that the seven men arrived in three batches of 
2, 3 and 2 respectively was never told to the 
Polioa, 1 cannot regard this as a very 
serious omission. 

Then it is said that the delivery of the 
keys to Ajodheya is a concoction, that Gooli 
never parted with the keys till the Poliftt£i 
took them from him after the oocarrence, and 
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that the explaration now given by Ajodheya 
that they were taken from him while he was 
nnooneoioaft after the assaolt ifl a pore oon- 
oootion. The allegation that Dukhit oame 
to the Khamar immediately after hie retarn 
from Calontta and aeked for the keys from 
Goberdhan’s men has been made from the 
very oot?et. It was told to the Police in the 
first information within five hoars of the oooor 
rencp, it was repeated by five of the injnred 
men. The same day it is contained in Soorja’a 
dying declaration recorded at abnat mid day 
on the next day and 1 am quite unable to 
believe that the story is a concoction. I am 
also greatly impressed by Soorju’s statement, 
and, in the abeenoe of any evidence that he 
was tutored by Goberdhan’s men, 1 must and 
do hold that he has fubetantially spoken the 
truth. It is noticeable that he cannot name 
any of the men who struck him. If there 
had been any tutoriog there is no doubt that 
he would have ascribed the fatal bio v to 
Dokbit. This man was not only beaten most 
severely with lathu and Far.m but was 
carried to the river “ Chandan *’ two miles off 
and thrown into the water. There he appears 
to have remained the whole of that day and 
•was found the following day by the Police 
with his body in the water and his head just 
out of it. There is evidence to shew that be 
was in a state of extreme collapse. I cannot 
imagine that it would be possible to tutor a 
man in this condition. Having regaid to the 
fact that Mauza Pipra was hostile to 
Goberdhan and that hia men fled in various 
directions afcer the ooourrenoe, I cannot see 
that there was any time or opportunity for 

tutoriog. 'Ihe bub-Inspectt r depoees that he 

arrived at Pipra on the afternoon of the aist 
May and could get no information a.i 
to Soorju and Paryag. On the following day 
he found Paryag under a tree in a jungle 
and Soorju, as stated, in the river. Goberdhan 
himself was cot in Pipra either on the 
SUt or the following day and, beyond the 
mere allegation of learned Counsel, I oan 
find nothing to support the theory that there 
•was tutoring either of Soorju or of the 
other injured men. If there had been, 
the matter would have immediately been 
brought to the notice of the Police. Then 
again, 1 fail to ses what necessity there was 

of concocting this story as to the 
keys. It is said that the object was to 
u.ake out some kind of constructive posses- 


sion in the Khamar although direct physical 
possession was with Dukhit and it is 
suggested that Goberdhan’s legal advisers 
must have concocted the story when the 
first informant Ante arrived at Deogbar. 
Now Deogbar is 8 miles from the place of 
occurrence and the first information was 
lodged at 1 1 o’clock. The evolution of a 
subtle plea of this kind in proof of legal 
possession required more time and, having 
regard to all the ciroam^tanoe.s, I must 
reject the contention that it was the 
brilliant inspiration of some legal praoti- 
tinner in the Bar library. 

It is contended that Gooli Singh would 
never have given over the keys to Goberdhan 
on the mere asking, but the reply seems 
to be that if Goberdhan was a co sharer, Gooli 
Singh might, being a servant, not 
have had the courage to resist him in the 
absence of Dukhit. There is nothing im* 
probable in his having proceeded after 
delivering the keys to prevent the villagers 
from doing any work for Goberdhan’s men, 

It ia asserted by the Sub nspeotorthat 
Ajodbeya did not tell him tha'i the keys 
and his Dhoti were taken away from him, 
but Ajodheya was not cross examined upon 
thie point and it may be that he did not 
coneider it a matter of vital importance. 
Indeed, to any ordinary person the posses* 
eion of the keys would not appear to be 
very material if the house and its contents 
were the property of Dukhit. A claim 
to possession of the house could not be 
supported by mere possession of the key 
and 1 do not think it nas worth while invent* 
ing such a story. On the other band, if, 
as is now alleged, the story was 
the product of the subtle mind of some 
legal adviser, then we should have expected 
a detailed elaboration of it in the statemeuts 
of witnesses during the Police investigation. 
In my opiniou, therefore, no adverse view 
can be drawn fiom the evidence given by the 
Sub Inspector. 

Then, as to Dukhit’s visit two days before 
the oocurreroe It is uot quite clear whether 
the visit to(k place on Wedi esday the 28th 
or Thureday the 2^ih. For the defence it is 
contended that it did not take place till the 
30ih and that it has been aDte*dated in order 
to shew that tl ere was time for Dukhit to 
seek the protection of the Police. There ia 
evidence that Dukhit wae seen in hia houae at 
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Beoghar ontbe 28th May. This is unrebatted. 
It is nataral that he sboald, immediately on 
returnfromOaleutta, go to the Khamar beaiaae 
he ma?t have koowo that Gibarihau had 
already sent hie men, Dakhit is now liviog 
with Sankfai and the doings of Gobardhan, 
who also lives in Beoghar, mast have been 
known to him. Gooli Singh, moreover, mast 
have informed him of the arrival of the 
servants of Goberdban In these oiroam* 
etansee, it is improbable that Dakhit woald 
have delayed hie visit till the 30th. Here 
again, it is to be observed that while the 
story of the proseoation is sapported by 
sworn testimony we have no legal evidense 
on the other side to sapport the saggestions 
now pat forward by the learned Ooansel. 

I aooept, therefore, the aoooant given by 
the proseoation witnesses, iirstly, as to the 
mode in wbiob Goberdhan’s men oooapied 
the Khamar, seconily, as to the delivery 
of the keys, and thirdly, as to the visit of 
Bakhit on the 28th or 29th May. 

It may be oonoeded that no real oaltiva* 
tion was done and that only the Ehamar 
and its oontents were inspested and that the 
men were in reality lathials and Goberdhan 
was prepared to have a fight. 

In view of these findings, it does not 
appear to me that there ooaid have been 
any right of private defenos of property 
even on the assamption that Bakhit was 
the sole and ezolasive owner in posseesion. 
There is no right of private defease of 
property anless the invasion amoaots to a 
orime. In this oase it is abundantly olear 
that, even if Dakhit was in exilasiva poises- 
sion, the trespass by Goberdhan’a men was 
at most a oivil trespass in the father-inae 
of an intention to assert eivil right. Wbat 
then was the remedy of Dakhit? Either 
he ehoald have gone to the Police ai Go- 
berdhan says he himself did, or he ehoald 
have, on the morning of the Slst of May, 
when Goberdhan’s men declined to open the 
Khamar, poshed the trespassers oat of the 
Khamar withoat violence. Having regard 
to^ the fact that he had 50 or 60 men 
with him this would not have boen impos- 
sible. The law both in England and in 
India does not permit the owner of property 
to repel a civil trespass by violence. It does 
permit him gently to press the trespasser 
away and if resisted to continue the pressure 


while protecting hie own person against 
any violence that may be offered. Dakhit 
did nob commit any offence in assembling 
the 50 or 60 men bnt he bad no right 
to order them to attack Goberdbao'S men 
even thoagh be was the ezolasive owner 
of the property. The evidence on this 
point, again anrebatted, shows that it was 
Bakhit who struck the first blow and that 
under his orders the 50 or 60 men fell 
apoo the seven men who were there on 
Goberdban’e aide. 

Bob if we assume for the sake of arga* 
ment, althoagh the facts do not establish 
this, that the first blow was straok by one 
of Goberdban’s men, then the trespass 
woald become criminal trespass and the 
right of private dsfenoe arose. Bat then the 
injary inflioted mast be not greater than is 
necef^sary. In the pre<>ent case there were 50 
or 6C armed men against 7. There can be 
no doubt that the right of private defence 
of property was ezhaasted. The snbseqnent 
treatment of Soorja clearly ebows that the 
appellants and their companions were animat* 
ed by oroel and vindictive motives. 

It is contended that the object of the 
assembly was perfectly lawfol. Assuming 
that it was lawful in the beginning, it 
clearly became aolawfal as soon as the 
right of private defeooe was ezhaasted, 
that is to say, when the assembly had 
inflicted panishment safficient for the pur* 
pose of defence, and took up the part of 
aggressors animated by the desire for 
revenge they became an unlawful assembly 
within the meaning of section 141, Indian 
Penal Oode. It is anneoessary for the pro- 
secution to show who struck the fatal 
blow or who passed the boundary line. It 
woald be impoHsible in an attack by such 
large nambers to fix the responsibility of 
each and the ciroamstances clearly show 
that the whole assembly was aoirnated by 
the common object of committing an illegal 
assault. It was open to the appellants to 
show that they did not share the common 
object of the assembly after it became 
nnlavful, for inritanoo, by evidence that 
they attempted ti l^ave them after a 
certain point or to prevent the infliction of 
the fatal injnries on So»rja ; bat they have 
not made the slightest eff irt to discharge 
the bnrden wbioh lay so heavily upon 
them. 
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Therefore, even upon the aseamption that 
Dakhit was the sole owner and in posses* 
sion and that the Srst aseanlt was oom> 
mitted by Goberdhan’s men the appel* 
lants most be oonvioted of offenses under 
eeotione 3U4 and 149, Indian Penal Code. 

I will now briefly deal with the ques* 
tion of the right of private defense of the 
person. 

Firstly, if, as I have found, Goberdban 
was the eo*owner and bis men were in 
ossupation of the vernadab, Dukbit had no 
right of private defense of the person un- 
less the flrst blow was strusk by Gober- 
dhan's men. Of this there is no evidense. 

Next, if he had no title but merely som* 
mitted a sivil trespass by taking possession 
during Dukhit’s absenoe in Calsutta, then, 
too, no right of private defense would 
arise till the flrst blow was strusk by 
Goberdban’s men. 

In either event, the evidense shows that 
the right did not arise, or that, if it arose 
at all, it was exhausted. 

The result is that, in the view that I 
take of the fasts, there was no right of 
private defense either of property or of 
the person. If there wae, it was exhausted 
and the appellants Dukbit, Goberdhan and 
Varma have been rightly souvis'ed under 
section 304 read with 14<i, Indian Pena] 
Code. 

Finally, let os assume that the facts are 
as put forward by Mr. Manuk on behalf 
of the appellants. There is no legal evi- 
dense in support of bis statement that 10 
or 15 of Goberdban’s men same in the 
early morning and attacked Dokhit while 

he was opening the Khamar. It is suggested 

that Dukhit bad others with him, the 
presise number not being known, but that 
he was justified in iiflioting the injuries 
that were found upon bis assailants. 

Now, this part of the case rests upon 
the mere statement of Dokhit and his 
Counsel ; but assuming that it represents 
the troth, even then 1 think that Dokhit’s 
men were members of an unlawful assem- 
bly. An attack by Goberdban’s men, if 
Dukbit had sole possession and title, 
would perhaps be eriminal trespass and 
raise the right of private defence both of 
property and of the person ; but as I have 
aid before, the overwhelming nnmbers on 
Dukbit’s side and the injuries inflicted 


would warrant the finding that his 
adherents were guilty of rioting and the 
right of private defense was exceeded. If, 
as I hold, title and possession were joint, 
then the right of private defence of the 
person alone could arise and that only i£ 
Qoberdhan's men struck the first blow. 
The evidence, however, in the case is that 
the first blow was struck by Dukhit’e men 
and there is no evidence to the contrary. 

With regard to Badhoc and Ganpat the 
evidence of identification is weak and I 
agree with my learned oolleagne that they 
should be acquitted. With regard to 
Gooli it is a fact that be was not identi- 
fied by Paryag on the 3rd June and it is 
contended that if Gooli gave up the keys 
to Ajodbeya on the first day when Prayag 
was present. Paryag ought to have been 
in a position to identify him on the 3rd 
June. Prayag, however, may possibly 
have seen Gooli only on two occasions. He 
may he an unobservant man and, in the 
absenoe of any cross-examination upon the 
point, I do not feel disposed to hold that 
hie omission to identify Gooli indicatee that 
the account given by him of bis visit to 
the Khamar te false. 

As, however, there ie a difference of 
opinion with regard to the appellants Dakhit, 
Gooli and Varma between my learned 
colleague and myself, the case of all 
the appellants will be referred to a third 
Judge. 

SoLTiN Auubd, J.— (Ifarc^ 11, 1920).— The 
appellants were convicted by the Sessions 
Judge of the Santal Pergannahs under sections 
148 and .304 read with 149 of the Indian 
Penal Code and sentenced to various terms 
of rigorous imprisonment. The prosecution 
case ie that there were four brothers, Gopi, 
Saukbi, Gokhnl and Deo Lai, members of a 
joint Hindu family. Goberdban, the com- 
plainant, is the son of Gopi and Dokbi , the 
chief Hocused in the case is the eon of Deo 
Lai. The case of the prosecution is that 
under a pattah a certain plot of land in 
villaire Pipra, which ie the scene of the 
ocourpenoe, was settled with Gopi, the father 
of the complainant, in 1883, Gopi died in 
1901 but previous to hie death there was a 
settlement of Pipra with Deo Lai, the 
father of the accused Dakhit, but as all 
the four brothers were joint at the time this 
was really a settlement in favour of tho 
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joint family, and that this was so was 
admitted by Dakhit himself in a suit 
brought by him in the year 1901 for deolara* 
tion of bis right to remove timber from the 
jungle of village Pipra. There was a re- 
settlement in 1904 of Pipra with Dukhit, 
but the proseeution allege that this was 
also for the benefit of the joint family. 
Goberdban says that there was a partition 
between the brothers some years ago and 
Pipra fell into the share of Gopi and Saukhi, 
and his ease is that after the death of bis 
father they were in joint possession of village 
Pipra and that Dakhit has nothing to do 
with it. His ease is that in 1917 be got 
half the produoe in Pipra and his unele 
Saukhi got the rest. In 1918 be got nothing 
beeanse there was no produee at aU, and as 
he bad no faith in the Barahil Gooli Siogh, 
one of the aeeused in the ease, he went with 
Ajodbeya and Paryag on or about the 22nd 
May last to Pipra. On his arrival there he 
got the key of the Ebamar from Guli Singh 
and made it over to Ajodbeya and returned 
to Deogbar after leaving Ajodbeya and 
Paryag at the Kbamar. Two days later he 
was informed that Gooli was preventing the 
raiyats from cultivating the lands and be, 
therefore, sent Murar', Surja and Sabha to 
help Paryag and Ajodbeya in the ouUivation 
of the lands. Then again at Paryag’s request 
he sent Antu and Jai Nath to Pipra. It 
appears that on the 2^th of May Dakhit, who 
was said to ha away in Caloatta, returned to 
Dsogbar and as Goberdhan apprehended that 
his return might mean an attaok on bis men 
who had been sent by him to Pipra, he went 
and reported his apprehension to the Poliee 
at Deogbar, but the latter replied that the 
Ohowkida^ had been warned about it. On 
the 29tb Dakhit is said to have gone to Pipra 
and asked Antu to open the Ehamar but the 
latter refused. So Dakhit it is alleged 
retarned to Dsoghar. On the 3 1st of May, 
atSo’alosk in the morning, when Goberdhan’t. 
men were sleeping in the verandah of the 
Khatnar, Dakhit with 50 men is said to 
have arrived there armed with lalhi$ and 
Pirioa and asked them to open the look of the 
rjoraand to leave the Khamar. This having 
besn refused, the pros’ontion allege that 
Dakhit and bis party attaoked Goberdhan’s 
men and eaosed serioas injuries to all of them. 
The first information report was lodged at 
ll 4. M, at Deogbar whish is eight miles 


from Pipra by Antu after he oonsultsd with 
Goberdhan in the Bar Library. Soon after, 
Aiodheya, Murari and Jainatb arrived at the 
Tkana and as they and Antu had injuries on 
them they were sent to the hospital by the 
Police. Sub Inspeotor Bhnpendra Nath Singha 
then started for the plase of oeonrrenoe. On 
the way he met Subba Singh who also bad 
iojnries and he sent him also to Deogbar. 
Oo arriving at the Kbamar he searohed for 
Paryag and Sarju but did not find them, 
Oo the let of June be found Paryag under a 
tree about a quarter of a mile from the 
Khamar with injuries on his bead and body. 
He sent him to Deogbar in a cart and he 
then started to searoh for Sarju whom he 
ultimately found lying in the Chandan 
River abont two miles from the Khamar. 
The Sub'Inspeotor took down his statement 
and sent him to the hospital on a bed. 
Sarju, however, died on his way to the 
hospital. Dakhit was arrested on the 1st of 
June, Gooli was arrested on the 2Dd and the 
other aoonsed were subseqaently arrested and 
were sent ap for trial and nltimately oonvioted 
by the Sessions Jndge as stated above. The 
most important evidence in the case consists 
mainly of the six eye witnesses, because they 
not only speak to the actoal occurrence 
on the 31st hot also speak to all the incidents 
which the proseontion allege took place before 
the ^Ist. The evidence of the ioveetigating 
officer, the medical evidence and evidence 
of possession given by a number of 
cnlfivators practiially complete the prose- 
cuting evidence. Before I consider the evi- 
dence of the occurrence itself it is necessary 
to come to a finding as to who wss in 
possession of the Khamar on the ^Ist morn- 
ing. The Record of Rights is in favour of 
Dakhit and, in my opinion, the evidence to 
prove his possession of the Khamar, at any 
rate before the 22nd of May, is overwhelming. 
The learned Sessions Judge also foacd that 
Goberdhan had hitherto not been in direct 
possession of the Khamar and both the 
assessors were of the same opinion. It 
is now to be considered whether Dakhit was 
dispossessed between the 22Dd and l^lst of 
May. The prosecaJou story npon this point, 
as i have stated above, is that on the 2^ad of 
May Goberdhan went to Pipra and took tim 
key from Gooli and placed it in the hands of 
Ajodbeya and placed the latter in charge of 
the Khamar. The ovidenoe on this poinr, 
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oonsists of some of tbe eye witnesses. It is, 
however, to be notioed that there is not a 
word aboat Gooli making over the ke^ to 
Goberdhan or A jodbeya in the drat informa- 
tion report. No one mentioned this transfer 
of tbe key to the Poliee when tbe witnesses 
were examined by tbe Sub-Inspeotor. It is 
farther to be notioed that tbe proseontion 
oase is that tbe eye witnesses were sent to 
Pipra by Goberdhan beoaase GooH had not 
allowed them to onltivate tbe lands. It is 
also found by the learned Sessions Jadge 
that tbe men of Pipra were sopporting 
Bukbit. Under tbe oiroarretanoeB, it seems 
highly improbable that Gooli woald so easily, 
on tbe mere asking of if, band over tbe key 
to Goberdhan. It is also remarkable that 
Ajodheya does not say one word aboot this 
incident althoDgb the proseontion ease is 
that tbe key was taken from Goberdhan 
and banded over to Ajodheya. Another 
important pieoe of evidenoe to refute this 
part of tbe proseontion story is that the key 
was found aotnally in the possession of Gooli 
by tbe Polioe. The proseontion antioipat* 
ing this diffionity tried (o prove tbrongb 
Ajodheya that Gooli took away the key from 
hi m after he fell down. But this ezplana* 
tinn is palpably nntrne as no mention of it 
was ever made to the Snb<lospeotor. Tbe 
learned Sesaions Judge himself says 
that there is some donbt whether (he 
keys of the Khamar were taken from G)oli 
and were taken baok from Ajodheya when 
he was assaulted. Under these oironm' 
stanoes, 1 hold that this story of the taking 
over of the key by Goberdhan from Gali and 
of then handing it over to Ajodheya is one 
whioh oannot be aooepted. Tbe second 
inoideot relates to tbe alleged visit of 
Uukhit Sha to Pipra on tbe 29th of May. 

It is alleged that on that day he visited Pipra 
and demanded the key from Antu and as 
that was refused be returned to Deoghar. On 
this point also theevidenoe is unreliable. In 
tbe Brnt information Dnkhit is said to have 
asked Antn to opsn the bonse. Antn says the 
demand was rnads from him but he replied 
that Ajodheya had the keys. Ajodheva, 
however, does not say one word about thia. 
Paryag speaks of the visit but eays nothing 
aboot the key. Mnrari and Sankhi are 
silent abont it. Therefore, it is obv’ons 
that there is no reliable evidenoe that 

Dukhit visited Pipra oo tbe 29th as is 


alleged by the prosecution. There is, 
however, the dying statement of Sarjn that 
tbe Bgbt begun on Dnkhit asking 
Goberdban’s men to open tbe house. Tbe 
relevant portion of the dying statement 
runs thus : ‘Dukhit Sha oame with abont 
50 or 60 men at aboot 5 a. m. and paid 
open the door of the house,’ we said, 
we will not open withont the order of the 
malik. On this Dakbit went to break the 
look and we resisted. Then Dukhit gave 
orders to beat us.'* 

On this it is contended that the men of 
Goberdhan must have taken possession of 
the Khamar and they most have been in 
possession of the key, otherwise they would 
not have been asked to open tbe house, To 
begin with, there is no mention of any key in 
tbe dying statement and, eeoondly, I am 
not satisBed that tbe deoeaeed Sarjn did 
not oome in oontaot with tbe men of bis 
party before he was found by the Polioe, 
The medical evidenoe in the ease strongly 
indicates that Sarjn must have been given 
eome food only a few hours before bis death 
and Mr. Manuk oontends that it must 
have been given by men of bis party. There 
ie nothing on the present record to snggest 
that it oonld not be so. In this oonneotion 
I may also notiee certain inherent improba* 
bilities in this part of tbe proseou(ion etory. 
It is said that the eye witnesses were sent 
by Goberdhan in driblete. One of them was 
admittedly a itpa'ii and it is diBBoult to 
understand why a tipahi and men of the 
class of the eye witnesses were sent for 
purposes of cultivation. Secondly, no ex* 
planauon is given why they were sent 
in driblets and why no mention of their 
going in batobes was made to tbe Polioe 
by them. Then, as regards aots of posses* 
sion exeroised by the witnesses, I find that 
Antu says “I entered the Khamar. I saw 
the paddy, but don’t know bow mooh it 
was. I did nothing but watoh the mangoe 
and jack fruit trees. The others did tbe 
same,” Paryag, however, says: “\Ve sowed 
some of the ploughed lands with B:ed8 
taken from the Khamar ” On this point 
he is ooutradioted by Antu as noted above. 

In cross examination he admits that he 
never went io'^ide the Khamar to do any 
work himself, except out PO.me earth with 
an are ani he alleged that nothing else 
was done owing to want of rain,” Jainath 
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says be oat some earth. He did oot know 
what was inside the Kbamar, and knew 
nothing about the oattle. Marari says he 
scraped some earth and did nothing else. 
Sabha says he only went to oollest rents 
for Goberdban, The only ooe man who 
gives some details aboat the Kbamar and 
its contents is Ajodheya bat 1 am not 
satisfied that his evidenoe is at all ocnvinoing 
or reliable. While dealing with the qnesticn 
of possession 1 may as well shortly discass 
the title under wbioh the oomplainant olaims 
to be in posseesioo. 1 do this simply for the 
purpose of deciding the question of posses- 
sion, In bis deposition in Court Goberdban 
says: "There was a partition bett^een the 
brothers, Saukbi managed for me on my 
father’s deutb, I being 6 years old. Pipra 
fell into the share of my father and Saukhi.” 
Then later he says : ' Pipra was settled 

with Dukhit, at the last Settlement when 
1 was 7 or 8 years old.” It is, therefore, 
clear that there was a partition before the 
setllement with Dukhit and the subsequent 
settlement of Pipra with Dukbit in 1904 
for 15 years to my mind is a strong piece 
of evidence to show that under (he parti- 
tion Pipra fell to the share of Dukhit. 
This view is confirmed fay the plaint filed 
in 1917 by Goberdban against Saukbi and 
others for partition of ancestral properties. 
It is remaikable that Pipra wae left out 
in the ecbedule of properties and it was 
only after the written statement had been 
filed that he applied for the amendments of 
the plaint and prayed for including Pipra. 
It comes to this that in this Court he claims 
to be in joint possession of Pipra with 
Saukhi to the exclusion of Dukbi^, while 
at a very late stage of the partition suit he 
claimed to be in poeseseion jointly with 
Dukhit and others. 

If bis statement that there was a parti- 
tion before 1904 is true he has got no case 
at all inasmuch as the settlement in 
liOi was with Dukhit alcns. The learned 
Assistant Government Advocate, however, 
has argued that in fact Gjberdban was 
joint with Dukhit in Pipra on the day of 
occurrence and be relies upon the partition 
suit of 1917 and also Exhibits 2 and 3 
which are entries in the handwriting of 
aooused Dakhit in the acoonct hoik of the 
firm of Gopi and Saukhi showing rent 
paid to the landlord. We have not got 


the partition proceedings on record, but the 
oral evidence with reference to it, far from 
enpporting Goberdban’e present claim, throws, 
as 1 have shown above, heavy cloud on the 
same. Then as regards Exhibits 2 and 3 
the explanation is simple. Admittedly, 
Dakhit was a gornashia in the firm of Go- 
berdhan and Sankhi and he used to get 
half the profits for looking after the firm 
and the entry may be consistent with 
Dukhit’s explanation that the rent was 
paid by him from the firm’s till, which 
would be set off against his share in the 
profits on adjustment of accounts. In my 
opinion, the position taken up}by the Assistant 
Government Advocate is not available to 
him in the face of the clear case set np 
by Goberdban and in the absence of the 
partition proceedings in this record. We can- 
not change the whole nature of the claim of 
eomplaioant in appeal. 

Then, there is a convincing refutation of 
this part of the prosecution story. After 
the arrest of the accused and daring Police 
investigation, two test identifications were 
held. Ou the first test Gooli was not identified 
by Paryag and Saba, and on the second ccoa- 
eion be was notidentified by anyexceptMurari, 
This is remarkablr, if the prosecution strry 
that these wituisaee were at Pipra long before 
the ooourrenos and have had coniiouons 
dealing with Gooli is true. How could they 
possibly fail to identify Gooli from whoa 
they had got the key of the Khamar and 
who later had been interfering with their 
onltivatioo ? These test idectifiaations afford, 
in my opinion, ample material to discredit 
the wholsoose of the pro.'eontioo that these 
wi'n’sse’ had been at the Khamar long be- 
fore theocourreroo. 

On a careful consideration of the whole 
of the evileuoe on this point, 1 am satisfi- 
ed that the story of the key having been 
made over by Gooli to Goberdban about 
10 days before the occurrence and the 
sabsequent possession of the Khamar by 
the men of Goberdban has not been 
established. At any rate, there is no reliable 
evidence to justify me in holding that the 
men of Goberdban took possession of the 
Khamar at any time before the occurrence. 

I now proceed to consider the evideroe 
with re-neot to the occurrence itself. 

Anto, P. W No. 1, says that at sunrise 
Dakhit with 60 persons armed demanded 
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the keys from Ajodbeya who refneed. He 
abased as aod went into the veraadah 
aad tried to break the look bot was stopped 
by Sarja and Marart with a He 

ordered his men to tarn as oat and they 
began to throw brioks and strike with 
garasa and lathis, 1 got blows on head 
and body.*’ The other 6ve witnesses Paryag, 
Marari, Jai Nath, Snbha and Ajodbeja, 
sabstaotially sapport him in Ooart. All 
the six witoesees identify the aooased in 
dook. A desperate attempt has been made 
by the witnesses in Coart to attribote to 
Dokbit the blow on the deseased Sarjn’ s 
head whiob resulted in bis death. Bat 
the Sab'Inepestor says that no body mention- 
ed to him that Dokhit had etrook any 
one any partioalar blow. Again, in the 
Bret information, Anta alleged that Dokhit 
gave Marari a lathi blow bat there is no 
mention of Sarja being straok by Dakbit. 
As regards identiBsation, it may be pointed 
oat that, as I have stated bsfore, there 
were two test identiBoatioos held by tbe 
Sat*Depaty Magistrate. On tbe Bret test, 
i.e , on the 3rd of June, aosoeed Gooli 
and Kakta were prodased. Qooli was 
identiSed by Anta, Marari, Jainath aod 
Ajodbeya, and Kakta was identiBed by 
Paryag, Marari, Jainath and Ajodbeya. 
On the second cooasion, that is, on tbe 
8th July, Qjoli, Ganpat, Burma and Bada 
were prodooed. Gooli was identiBed by 
Marari only, Ganpat by Soba only, Burma by 
Marari only, Bndha by Paryag only. 

Therefore, Ganpat, Barma and Badba 
were identiBed by only one witness, wbish, 
in my opinion, would be insalBsient evidenoe 
to oonviot the aooased in a rioting case. 

Dakbit aod Gooli were admittedly there. 
Their oase and that of Kakta will have 
to be eoneidered on tbe main groand 
whether they were members of an nnlawfol 
assembly. 

The defense ease may be best stated in 
the words of Dokhit himself. In his 
statement to tbe Sessions Jcdge under 
bestioD 34/, Criminal Prooedare Code be 
Bthtes as follows i ‘ On Friday, the 30th 
May 1 went to Maoza Pipra. My Barabil 
Gooli Singh was there. 1 enquired of him 
what had been done. He replied that 12 
maniids had been sown and more would 
oe sown the following day. On Saturday 
morning, 1 asked Gooli to bring labourers 


and I went to take oat paddy by opening 
tbe Khamar. Jast as I went to open tbe 
look 10 or 15 men eame np and prevented 
me from opening it. Then Ajodbeya straok 
me and I bsoame ansonsoioos. I reoovered 
my senses two hoars after. Then at night 
I oame to Deoghar.” This is sabstatially 
the eame story as that given to tbe 
Sab Inspeetor on the Ist of Jane, vids 
Exhibit F. I have already found that 
Goberdhan’s men were never in possession 
of tbe Kbamar and tbe whole story of tbe 
passing of the key is false. I have held 
that they never same to Pipra in batobes 
bat oame there for tbe first time on tbe 
morning of tbe Slst having been probably 
sent to Pipra for the purpose of setting ap 
a elaim to the Kbamar adversely to Dakbit. 
Dakbit having been there with bis labourers 
mast have resisted their aot of aggression 
on whiob, as the learned Sessions Jadge 
has foand, ‘blows were exobanged and after 
Dakbit bad beeo straok bis men in a body 
attaoked Goberdhao’s men aad drove them 
oat.” The result of my Bodiag neoessarily 
is that endeavour of Dakbit’s men to open 
the Khamar would be lawful and if 
resisted would give Dakbit the right of 
private defense of property. Who started 
tbe first blow the Sessions Jadge does not find, 
bat obviously before Dakbit was straok tbe 
exohange of blows was neither effective nor 
serioas and so, after Dakbit was straok and 
reoeived 10 injuries three of whiob were severe 
laoerated woands on tbehead, he woold at onoe 
have the right of private defenoe of person 
and property. There woald be no question 
of taking reooarse to pnblio antborities 
under these oiroametatoes. There oan, how- 
ever, be no doabt that this right was exoeeded 
by some of Dakhit’s men. Who they were 
has not been fonnd nor has it been foand 
that tbe aooased or any of them committed 
any aseaalt after they beoame aware that 
tbe right of private defenoe had been exoeeded 
by any of them. Under the law as I under- 
stand it, any one wbo wonld be guilty of 
exceeding the right of private defenoe wonld 
be liable for bis aot bat his individual aot 
would not tarn tbe lawful assembly into 
au anlawfol assembly, except as indioated 
above. This proposition of law has been 
approved of in tbe oases of Kale« Mundle, 
In the matter of (1), Baif Nath Dhanuk y. 

(1)10 0. L. B. 278 atp. 280. 
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Emperor (2). The resalt is that no nnlawfal 
oommon objeob of tbe aoanied has been 
establishecl and tbe obarges nnder seetions 
14.7 and ;i04/l49, Indian Penal Code, mast, 
therefore, fail, and tbe aeonsed are entitled 
to be aeqnitted. 

Owing to this differenee of opinion tbe 
appeal was referred to Jwala Prasad, J., for 
disposal. 

Messrs. Hanuk, Q, 0. Pal and Parmesh]ear 
Dayal, for tbe Appellants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — This ease basbeen referred 
to me on aooonnt of differecae of opinion 
between tbe learned Jndgee, Molliak and 
Saltan Ahmed, JJ., who originally heard this 
appeal. 

Tbe appellants aieeiz in narber: (1) 
Pnkhit Sha, (2) GooH Singh, (3) Kathka 
Singh, (1) Badha Singh, (5) Ganpat Singh 
and (6) Bramba Singh. They were tried by 
tbe Sessions Jadgeof Sontbal Perganas with 
the aid of two Assessors in respeot of obarges 
nnderseotions 148 and .304 read with seotion 
149, Indian Penal Code. Tbe Assessors 
retnrned a verdict of not gailty. Tbe learned 
Sessions Jndge disagreeing with their 
verdict convicted and rentenoed them to 
varioas terms of rigoroas imprisonment. 

Tbe common object of the aniawfal as* 
sembly was stated in tbe charge to ba to 
assaalt Ajodheya Singh and others and tarn 
them oat of tbe Kbamar house of a village 
called Pipra, The latter are partisans of 
one G>berdban Sha, Orst ooasin of the prin* 
cipal acoassd Dakbit Sba. Each of them 
claimed to be in ezclasive possession of 
village Pipra and tbe Kbaraar house in 
respect of which the occurrenoe took place. 
Tbe accused plead right of private defence 
and it ip, therefore, necessary at the outset to 
determine who was in possession of the 
Kbamar house at the time of tbe occurrence. 

Gopi, Saukbi, Gokbul and Deo Lai were 
four brothers of whom Saukbi alone is now 
alive. We do not hear of Gjkbul in this 
cage. Gopi and Deo Lai died some time 
before April 1901, but the exact date is 
not known. Goberdhan, the complainant, 
is son of Gopi, and Dakbit is son of Deo 
La’. 

(211 Ind.Oaa. 973; 36 C.296i 13 0 . W. N. 677; 9 
Cr. L, J, 448. 


The family settled at Deogbar. Tbe four 
brothers were joint, and had a shop and a 
bouse at Deogbar. On tbe 26tb October 1577 
they obtained settlement of the village in 
the name of Deo Lai, who was recognised as 
mu2 raiyat of the village by the Deputy 
Commissioner per pattah, dated tbe 26tb 
October 1877 and his name was recorded 
in tbe Settlement Rsoord of Bights ; that all 
the brothers were jointly interested in this 
settlement is clear from tbe pattah (Exhibit 1, 
dated tbe Slst January 1833). In it, it is 
stated that altboogb tbe settlement was in 
tbe name of tbe younger brother, Deo Lai, 
Gopi (complainant’s father) was also all 
along in possession of the village, and benoe 
some of tbe lands that were excluded from 
that settlement on accoant of some bonndary 
dispute with tbe Zemindar of the neigh* 
boaring village. Kbajnria Jore, were settled 
in tbe name of Gopi in 1883. Tbe jodg* 
ment, Exhibit 4, dated tbe 4th April 1901 
also shows that tbe village was tbe joint 
family property of all the brothers. This 
is a judgment in a case brought by aocnsed 
Dakbit as plaintiff against certain other 
persons, Matananda, etc , concerning the 
right to take wood and timber from lbs 
jungle of the mul-rotyaii village Pipra. 
Dukbit’s case was that the property was 
acquired by tbe four brothers jointly in tbe 
name of Deo Lai and was held jointly by 
plaintiff Dakbit, son of D 30 LU, deceased, 
Gjberdhan (complainant) sonof Gopi, deoeas* 
e"*, and Saukhi and Gokbul. Saukbi is stated 
to have exercised the right of possession 
by cut'ing timbjr from the jnrgle on behalf 
of the family which led to criminal case 
and afterwards the civil 801 % terminating in 
the judgment (Exhibit 4) in favour of lJukhit 
representing tbe family. 

Thu*', up to April 1901, the village was a 

joint property of tbe family including the 
conplainant and the acou-ed. Hence the 
re appointojeat of Dnkhit prior to this, per 
order of the Sub- Divisional Officer, dated 
tbe 27th July UOO, Exhibit A, will not 
make him the exclusive owner of the pro- 
perty. His re appointment as mul raiyat was 
ooD6rmed and the village was re settled in 
bis name by Government in 1904 per pattah 
(Exhibit D) for 15 years at an enhanced rout 
over that of the previous settlement and wa-i 
followed by parcha and the Record of Righ.,i 
in his namQ. 
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Thereafter, the history of the family or of 
the village is obsoore. There appears, how> 
ever, to be a 6rm by the name of Gopi (Go' 
berdban's father) and Saukhi at Deoghar, 
Dakhit was managing thie 6rm and writing 
the aoooant-books, as is proved by Exhibits 
2 and 3 of 1912 and 1913. He was re* 
oeiving half the share in the proBts of the 
6rm. It is oontentions whether he was a 
gomashia or a sharer in the 6rm and in what 
oapasity he receives the proBts. 

Sankhi was aged now about 70 years of 
age, Goberdhan was minor all this time. 
Dakhit was a young roan, now 37 years of 
age, and was probably taking active part in 
the family. 

Soon after the oomplainant Goberdhan 
attained majority in 1916, he began to 
assert himself and sommeooed an aotion in 
the Civil Court for partition of certain 
properties against Saukhi by Bling a plaint 
on the 12th of Marob 1917. Tbe resord 
of the partition suit was not produced in the 
Court below. Hence what actually was the 
ease of the parties was left vague and the 
learned Judges who originally heard this 
appeal had some difficulty in Bndirg out 
what it was The record of the partition 
suit bad, however, come to this Court in 
Miscellaneous Appeal (No. 122 of 1919), 

1 have, therefore, with the oousent of the 
parties, looked into it and have placed the 
paper-book containing the pleadings of the 
parties on the record of this case. 

Originally, Saukhi and his son only were 
made defendants in that suit on tbe 
allegations that Saukhi and G)pi had 
separated themselves from the other two 
brothers and lived together and were joint 
in business and property. After the death of 
his father the oomplainant, who was a 
minor, continued to be joint with and under 
the guardianship of his uncle Saukhi, and 
consequently he was entitled to have a share 
in the properties. 

Saukhi Bled his written statement on the 
10th December 1917 and denied that he was 
ever joint with Goberdhan and stated that 
all the four hrothers separated in every 
respect during their lifetime, and said that 
some of the properties in suit belonged to 
Dukhit. 

On the objection of Saukhi, Goberdhan 
applied for the amendment of the plaint and 
for adding Dukhit and the members of bis 


family and those of Goberdban’s to be made 
parties to tbe suit. The amendment was 
allowed on the 3rd or 4tb September and 
MauzaPipra, indispute in the present case, and 
some other properties were added in the sohe* 
dale to the plaint with the allegitioo that they 
were the joint properties of Goberdhan and 
Saukhi and that through the fraud and 
collusion of Saukhi aud Dakhit, Mauza Pipra 
was entered in the Settlement Record in the 
name of Dukhit. 

Dukhit Bled his written statement on the 
22nd October 1918 supporting Saukhi in the 
allegation set forth above regarding tbe 
separation of the four brothers during their 
lifetime. He claimed Pipra as belongiog 
exclusively to him. Issues regarding the 
additional pleas of Dakhit were framed on 
the 2 let February 1919. Tbe case proceeded 
to the 7tb of April 1919 when the record 
came to this Court on account of the Misoel* 
laueous Appeal Bled on the 7tb of May 1919. 
This brings us near the date of occurrence 
which happened in the last week of May 1919, 

In the present case the oomplaicant in his 
evideoce adheres to his allegations made in 
the partition suit that his father Gjpi and 
Saukhi separated tbemsi^Ivas from the other 
two brothers during their lifetime and that 
village Pipra fell to their share. He excludes 
Dukhit altogether from the village. 

The case of Dukhit, on the other hand, is 
that there was a complete separation 
among all the four brothers and the village 
has exclusively fallen to his share. Except 
their own statement, there is no evidence of 
any partition among tbe four brothers 
daring their lifetime. Ou the other 
hand, the judgment, Exhibit 4, shows 
that even after the death of Gopi and Deo 
Lai, the family continued to be joint and 
village Pipra was held jointly by their sous 
Dakhit and Goberdhan and tbe surviving 
brothers Saukhi and Gokhul. 

On the other hand, there is a suggestion 
made by the accused in tbe cross-examina- 
tion of the oomplainant Goberdhan that 
there were mutual deeds of release in 1916 
between Saukhi and G'>berdban and that in 
accordance therewith a decree in the name 
of Saukhi was realised by Goberdhan, It has 
further been suggested that Goberdhan 
“ wrote to Saukhi that the lands will remain 
with them in whose name they stand." 
The suggestion is for tbe purpose of show* 
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in? that hy some arraogemeDt village Pipra 
remained with Dakhit in whose name it 
stood. The anggestion made by the aaonsed 
ehowa that till then there was no regnlar 
partition among the membera of the family. 
There may have been lOme arrangement, 
bat we do not know deSnitely what it was. 

The entries (Exhibits 2 and 3) in the 
aasonnt'booke of the firm showing payment 
of rent in respect of the village are also oon* 
tentions. The entries show that the rents 
were paid in 1913 and li/1 1 by the firm of 
Gopi and Saa;kbi, Upon this the oomplain* 
ant founds bis olaim of exolasive possession 
of the villag Pipra by himeelf and Saukbi. 
The explaination of the aesased Dakhit is 
that these payments were, aa a matter of 
fast, made by him, as they were snbseqaent* 
ly adjasted against his share in the profits 
of the firm. 

Goberdban oballenges this suggestion and 
says that the aoaoant books of the firm, wbioh 
are in the possession of Saukhi, wonld show 
that the rents for the previous years were 
all paid by the firm. No certain infer* 
enoe oan be drawn from this kind of evi- 
dence. 

The deeds of release referred to in the 
oroBs-examinatjioa of the complainant or the 
account-books of the firm, have not been 
filed in this oa^e. They must be with Saukhi 
and he is on the side of Dakhit. baukhi 
has not been even examined. It would have 
been well if be were examined and the afore* 
said papers were called for from him. The 
evidence on the record is too meagre to hold 
whether there was any arrangement between 
the parties and, if so, what were the terms 
thereof, and as to there being a regular 
partition of the family properties between 

them the evidence on the record is almost 

nil. 

The parties are now making their state- 
ments in the criminal case with a view to 
wit their purpoee in the partition case. 
We cannot, therefore, rely and decide with 
eonfidenoe in this ease as to whether or not 
there was a partition between the parties 
and whether by any partition or arrange- 
ment the village in question fell to the 
share of Dakhit alone or that of Gober- 
dhan and Saukhi. The matter is $ub judice 
in the partition case and I decline, upon the 
evidence on the record, to decide as to the 
rights of the parties in the village in ques* 


tion. It was also suggested in cross-examina- 
tion that the olaim of the complainant before 
the Sab-Inspector was that be and Dakhit 
held the village jointly. This case if adher- 
ed to by the complainant would have been 
somewhat plausible, for the village was 
originally obtained in the name of Dukbit on 
behalf of the fonr brothers and continned to 
be the joint property at least up to 1901 
and there is no evidence in this record of 
any regular partition of the village or allot- 
ment of it to Dukhit in whose name it stood 
in the Settlement Record. Nor the complain- 
ant’s case that Dakhit was excluded altoge- 
ther from the village is substantiated by 
evidence in this case. Some of the prosecu- 
tion witnesse (Nos. 9, 14 and 15) say that 
the village and the Khamar belong to and 
are in possession of Saukhi and Gopi, while 
others (witnesses Nos. 17, 18 and 19) say 
that they belong to Dukhit. But all of them 
admit that Dukhit was directly in charge of 
the village and was looking after the oultiva- 
tion and making collection from the tenants 
and granting receipts, whether he was doing 
so on behalf of the entire family or only as 
a gomashta of Sankbi according to the 
case of the complainant or as the sole and 
exolasive owner thereof as claimed by him. 
This is, however, certain that, after be filed 
his written statement in the partition suit 
on the 22nd October 1918 claiming the pro- 
perty as bis own be would not allow the 
complainant to go near the village even 
if be bad a right to do so. The complainant 
admits that be did not get any share in 
the iooome or prodaoe of the village in 
the year I9l8, altbongh be explains it by 
saying that Sankbi said that there was no 
prodooe. He did not accept this explana- 
tion of Sankbi. Certainly, be understood 
that he was being excluded from any parti- 
cipation in the profits of the village and was 
being ousted therefrom, for be at once 
resolved to take direct posseeeion of the 
Khamar (store bonee and Katobebri) wbioh 
had nij iote and haii or garden land attached 
to it and to cnltivate all the lands himself 
excluding not only Dukhit but also Saukhi 
his admitted oo-sbarer. 

Gooli, asoused, was the Barabil of the 
village and be was directly under Dakhit, 
He and the other villagers were on the 
side of Dakhit The complainant was fully 
•ODgnizant of this, He, therefore, engaged 
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new men to assist him in obtaining direst 
possession of the village. Tbe key of the 
Khamar house in the village, where the 
oosarrence is said to have taken plaoe, was 
in tbe possession of Gooli. Asoording to the 
oomplainant, therefore, his Brststep towards 
obtaining possession of the Khamar house 
was to obtain the key from Gooli. He says 
that about the 22od of May he went to tbe 
village with Ajodbeya, a servant of 2 or 3 
years’ standing, and Paryag, a $ipahi, who 
was engaged only 5 or 6 months before, 
asked for tbe key from Gooli and got it and 
made it over to Ajodbeya, asked Gooli to aot 
under him and plaoed Ajodbeya and Paryag 
at tbe Khamar and oame away. 

This did not prove eSostive, for Paryag 
reported to him that Gooli was preventing 
raiyati from oultivating, and aooordingly two 
days after he sent Murari and Sarju, who 
were engaged that very day, and Saba 
(brother of Paryag) who was engaged a 
month before ; and again two days after he 
sent Antu and Jai Nath whom he engaged 
that very day, as re-inforoement. 

On the ‘z8th of May, he says he learnt that 
Dakbit had returned from Calontta and was 
staying with Saukhi and would attask his 
men at Pipra, and sonsequently he informed 
the Daroga. 

The oomplainant thus makes out a ease of 
having the key of Khamar on the 20bh or the 
22nd being in oharge of it though the afore* 
said seven persons whom he had employed for 
tbe said purpose about the time or shortly 
before the deputation up to the time of the 
oeourrenoe wbioh took plaoe at 5 k. m. on the 
3 let. These persons apparently did nothing 
and do not know what was in tbe Khamar 
and in the state of affairs then prevailing, 
t. e., when Gooli, the Barahil and the entire 
village were against the oomplainant, they 
oould not have been permitted to remain in 
oharge of the Khamar, and admittedly 
from the earlieet time they were being ob* 
btrooted. 

Tbe story about the oomplainant having 
got tbe key from Gooli and handing it over 
to Ajodbeya is not proved and is highly im* 
probable. No mention of it is made in tbe 
first information lodged on tbe Slst May, at 
11 A. M., nor in tbe dying deolaration of Sarju 
to tbe Sab*lnepeotor although the Sub* 
Inspestor says that be told him that Dokbit 
tame and asked for tbe keys. The keys 


were found, after the oosurrense, in the 
possession of Gooli and he made them over 
to tbe Sab'Inspeotor. Ajodbeya in his 
evidense in Oourt states that tbe keys and 
bis Dhoti were snatohed from him by Dokbit 
after he fell down but he did not make this 
statement to tbe Polioe. The explanation 
now offered as to how the keys went into 
the possession of Dukhit and prodused by 
Gooli, is an after*tbought. The learned 
Sessions Judge himself doubts tbe story 
about tbe keys. Upon the evidense in tbe 
ease it is impossible to hold that the story 
of the key is at all true. This throws great 
doubt as to the eomplainant’s ease that he 
was in pDssession of the Khamar or that 
his men were in eharge thereof at any 
time before the ooourrense. Even Ajodbeya 
and Paryag seem to be ignorant of what 
tbe contents of tbe Khamar were. They 
might have been loitering about the village 
now and then previous to the osoarrenoe 
in order to resonnoitre and to engineer their 
plan to take possession of the Khamar. On 
the 3 let of May, therefore, they oosupied 
the Khamar for the first time unnotiaed by 
Dokbit, Gooli, his Barahil, or other men. 
The proseoution story relating to the in* 
oident prior to the osoarrenoe must, there* 
fore, be re jested. 

Now let us see what happened at tbe time 
of tbe osoarrenoe. 

The osoarrenoe is said to have taken 
plaoe at 5 a. m. on the 3 let May. Tbe 
first information report was lodged at H 
A. M. at Deoghar, whioh is 8 miles from 
Pipre, by Antu after oonsnltation with the 
oomplainant Goberdhan 

Soon after, Ajodbeya, Murari and Jai Nath 
arrived at tbe Thana, Their statements were 
taken down and they, along with Antu, were 
sent to the hospital by the Polioe for exami- 
nation of their wounds. The Sub-Inspeotor 
immediately prooeeded to the plaoe of 
osoarrenoe. He met Saba on the way 
who also had injuries and was sent to 
the hospital. Tbe Sub*Inepeotor did 
not find Sarju and Paryag that day at the 
Khamar. 

The next day, on tbe let of June, he 
found Paryag under a tree at quarter of 
a mile from the Khamar, with injuries on 
his head and body. Lastly, he found Sarju 
lying in water in the Ohandan river about 
two miles away from tbe Khamar, off the 
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Deogbar Road. He took down his state- 
ment and sent him to the hospital on a 
bed. Sarjn, however, died on hie way to 
the hospital. 

Dnkbit was arrested on the 1st of Jane 
and 0ooli on the 2od, and (he other aoensed 
were arrested sabseqaently. 

Briefly speaking, the ease of the pro- 
seaation is that the aforesaid 7 persons 
deputed by Goberdban were at the time 
of the oeeorrenoe on the verandah of the 
Xhamar honse. They state that Dakhit 
oame with 50 persons and asked them to 
open the look and on refnsal be himself 
went into the verandah and tried to 
break open the look. Dakhit was stopped 
by Sarja and Mnrari, Then he straok 
Sarja and Morari with a hthi and 
ordered his men to torn the oomplain- 
ant’s party oat, wbereapon the people 
of Dakhit began to throw briokbats and 
strike (be oomplainant’e men with garaias 
and lathies, the resalt of whioh was that 
all the seven persons on behalf of the som' 
plainant were more or less severely injored, 
and Sarja ultimately died the next day 
on his way to (be hospital. The version 
of the aoonsed is given by Dakhit himself 
on the Ist of Jane at 7 a. h, to the 
effeot that he went to bis Kbamar to get 
seeds and he told his Barahil, Gooli Singh, 
to open the look of the Kbamar boase, 
but Antn Dhanak did not allow him to do 
so, saying that be would not allow him to 
do so BO long as Goberdban did not eome. 
After this, Dakhit himself went to open 
it. Anta Dhanak straok a lalhi blow on 

his bead and so did Ajodheya with a 
lathi. 

The learned Sessions Judge has summarised 
the medioal evidenoe as to the injaries re- 
oeived by the oomplainant’e and the aooased’s 
parties. ^ All (he seven persons, Paryag, 
Saba, Jai Nath, Ajodheya, Marari, Antu and 
Sarja had a number of injaries more or less 
severe on different parts of their persons 
both front and back, on their heads, 

u' “^o^l^ers, and thighs, shins 
•heeks. The deoeased Sarja died on ao- 
■OMt of oompoand fraotare of the skall 
and oonsequent injury to the brain. 

Dakhit, on behalf of the aooased, bad 
tbree severe laoerated wounds on the fore- 
bead and one on the baok of the head. 
AO had- also some eoehymosis and abra- 


sions on the baok, right arm, knee and 
finger. Gooli had slight abrasions on the 
right shoalder. 

The wonnds on both sides were saased 
in Dootor’s opinion with lathi blows, while 
the inoised wounds on Goberdban’s men 
were saased by a sharp instrament like 
Farsa, The number of men injured on 
the side of the oomplainant and the aesased 
was 7 to 2, and the injaries also were 
mash more in number on the side of the 
proseoution than on ths side of the ao- 
onsed. 

Six aooased were arrested and plaeed on 
their trial. Two test identifioations were 
held by the Sub-Deputy Magistrate, Manlvi 
Amjad Ali. On the first oooasion, the 
drd of July, aooased Gooli and Katku were 
prodnoed. Gcoli was identified by Antn, 
Mnrari, Jai Nath and Ajodheys, and Katku 
was identified by Paryag, Marari, Jai Nath 
and Ajodheya. 

The second identifioation was on the 8th 
July, when Gooli, Ganpat, Burmah and 
Badhu were prodnoed ; Gooli was identified 
by Marari only ; Ganpat by Saba only ; 
Barmah by Marari only ; and Badba by 
Paryag only. 

Thus, Ganpat, Barmah and Badhu were 
identified by only one witness. This was 
oonsidered as insaffioient evidenoe by 
Saltan Ahmed, J., for the purpose 
of their oonviotion. Malliok, J., agreed with 
him with regard to Bndba and Ganpat 
but not with regard to Dakhit, Gooli and 
Bormah. He does not give any 
reason to show how the ease of Barmah is 
distinguishable from that of Ganpat and 
Badha. 

The learned Assistant Government Ad- 
vocate contended that the ease of Barmah 
was distingaishable from that of Ganpat 
and Badhu and invited our attention to 
the statement in the first information 
where Antu stated that he would be able 
to identify the man who aimed a Farsa 
blow at him bat whose name he did not 
know and also opon the faot that Bbodal 
Manjhi, chowkidar, produced a Farsa 
before the Police and said that be got it 
from one of the assailants of Barmah 
His evidenoe is most unsatisfaotory on 
the point. To the Deputy Magistrate 
he told that he did not know from 
whom he took the Farsa and in 
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oro98 esaminatioD in the Sessions Conrt 
he said that he was indnoed to make this 
statement by Saakhi. No relianoe oan be 
plaoed Qpon the statement of snob a 
witness. Antn himself did not recognize 
Bormab when be was prodnoed at the 
test identiBoation on the 8tb of Jaly. His 
statement in Ooart that be received the 
blow from Bnrmab Singh appears to be 
an after-tbongbt after the chowkidar 
bad made the statement that be recovered the 
Farta from Barmah. If he failed to 
identify Bormab as his assailant when he 
was Brst prcdoced on the 8th of July, bis 
sobseqaent statement in Coart cannot be 
accepted. 

1 woold, therefore, bold that the evidence 
against Bndbo, Ganpat and Barmah is 
insaffioient for their conviction, whether 
there was an nnlawfal assembly or not. 

Katko, no doabt, was identified on the 3rd 
of July by Paryag, Marari Jai Nath and 
Ajodheya. In the whole record there is 
absolately no evidence to sho^ that he took 
any part in the riot and the learned Sessions 
Judge also comes to the eame conolusion. 
It has not been shown that be had any 
interest on behalf of Dakbitand Gooli, or 
bow he helped them at riot. There is 
nothing to show that he wae more than 
a mere spectator, and in a riot of this kind 
oocarring iu a village the mere presence 
at the place of oooarrenoe will not make one 
a member of the nnlawfal assembly. Ap* 
parently, Malliok, J., also was of the eame 
opinion, for he omits him altogether from 
hie consideration. I would, therefore, acquit 
him also. 

The caee of Dakbit and Gnli, who 
admittedly were there and were interested 
in driving the complainant’s party from 
the Khamar, requires serious ooneideiation. 
t First, let us consider whether they actually 
struck any body on the side of the complainant. 
In the first information, or in the evidence 
of witnesses, (except Jai Nath and Marari) 
Gooli is not said to have struck anybody. 
Murari says that he was struck by Gooli 
and Jai Nath supports him; but Marari said 
to the Sub^Inspeotor that be could not say 
who struck him, so did Jai Nath. He was 
not identified either by Acta, Paryag or 
Jai Nath on the bth of July, The evidence 
about bis having struck anybody is unsatis- 
Cactory. 


As to Dukhit, in the first information 
Antu stated that he gave Mnrari a laihi 
blow. In bis evidence in Court be stated 
that Dukhit struck both Surja and Marari 
with a lathi. Marari, Ajodbya, Prayag, 
Jai Natb, and Saba stated in tbeir evidence 
that Dakbit struck Sarju on the bead with 
a lathi. They did not say that he struck 
Murari. Sarju himself in bis dying 
declaration does not say that be was struck 
by Dakbit. He only says that Dukhit 
ordered an attack, whereupon be was 
beaten and he fell down. He eaid be woold 
reoognizd bis assailants but he did not 
know their names. After Sarju is dead, 
the prosecation witnesses are now attributing 
bis death to the blows given by Dakbit. 
This was not tbe case in the first information. 
To the Police none of these witnesses said 
that Dukhit struck any one. It is thus 
not proved that Dukhit gave tbe fatal blow 
to Sarju or that he actually gave any 
blows. On the other hand, it appears that 
be called his men to help and ordered an 
attack as stated by tbe deceased. This 
woold naturally be when he himself was 
being struck when he went to open the 
Khamar house according to tbe case of 
both the parties. Dukhit, on bshalf of the 
accused, must have been first wounded, for 
after the attack upon the complainant’s 
men it was not possible for them to assault 
Dukhit, as according to their caee they were 
severely wounded and fell down. They 
could not therefore, have been able to repel 
the attack and assault Dukhit, Tbe lenrned 
Sessions Judge also holds that after Dukhit 
bad been struck, bis men in a body attacked 
Goberdhan’s men and drove them out. This 
is a plausible theory. 

Thus, the severe injuries on tbe com* 
plainant’s men were caused after Dukhit 
himself was struck. It is possible that there 
might have been some exchange of blows 
between Dukhit aud Sarju and Marari when 
they were wrangling about tbe opening of 
the look on tbe Kbamar house. Dakbit and 
Gooli went to open the look, tbe complainant’s 
men resisted and there was then an 
altercation. Marari and Sarju woold not 
permit him to open tbe lock. It is not 
clear as to what happened at that stage, 
but this is certain that the fight commenced 
on account of the resistance offered to 
Dukhit and Gooli in opening tbe look, by 
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the oomplainant’a pedple, whi®h led to an 
altereatioD in the aonree of whiah Dokhit 
reaeived the injariea degaribed hy the 
Doatop. He aalled oat to hia men. Tbia 
was responded to and the villager?, who were 
on the aide of Dnkhit, belaboored the eom. 
plainant’s men with lathi. 

The qaestion then is, whether Dakhit and 
Qooli are responsible for the asaaalt on the 
oomplainant’s men, 

Dokhit was for a long time in direat 
possession of the Khamar hoase either on 
his own behalf or on behalf of the other 
members of the family inalading the 
eomplalnant. The Assessors have found 
possession with him. His direat possession 
did not aease for a single moment. At 
least from a yeit before, when he filed his 
written statement in the partition suit on 
the 22nd Oitober 1918, ha has been 
alaiming adversely to that of Goberdhan 
and he was thus in any case in adverse 
possession. The eomplainant was not present 
at the time of the oesnrrenoe but sent his 
hired men, the aforesaid seven wounded 
persons, to take sole possession of the Khamar, 
ezoludiog Dokhit and Saokhi, his admitted 
• 0 ‘sharer. He says that he meant to 
fultivate for himself and to give a share 
to Saokhi, He was thus trying to oust 
Saukbi and Dakhit from the Khamar bouge. 
The flomplainant’s men oosupied the Khamar 
on the morning of the 3 1st and were there 
merely as trespagsers. They were Rajput 
Lathials, one of them bsing a sipjhi A j idheys, 
who was in servioe fcr the last two or 
three years, most have known of the parti* 
tion suit and the rival olaimsof the parties. 
He and Paryag were the leaders of the 
party. Their objest neoesearily was to 
deprive Dukbit of bis direct possession. 
Under sestion 441 of the Indian Penal 
Oode, dealiog with oriminal trespass, posses* 
sion only and not title, is to be oonsidered. 
There was, therefore, a oriminal intent in 
their oeoupation of the Khamar and thereby 
they were sommitting a oriminal trespass, 
Against this trespass Uukhit had the right 
of private defense of property, so long as 
the oomplainant’e party sontinued to be in 
the oeeupation of the Khamar, under saotion 
105 of the Indian Penal Code. Under 
sestion 104 this right exteoded t) oaasing 
to the trejpasssrs, the somplainant’s meoi 
any harm other than death subjeet te the 
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restriafcions plased upon it by sestion 99 
of the Indian Penal Oode, that is, of infllsting 

no more harm than was nesessary to inflist 
for the purpose of defence. Assording to 
the case of the proseention, Dakhit and 
Gooli went there simply to open the losk and 
to take out seeds from the Khamar house 
whieh admittedly was kept there by them. 
This was within their rights. The complain* 
anl’a men admittedly resisted. Thig was 
slearly wrong and entitled Dakhit and his 
men to nse sosh forse as was neoessary to turn 
them out. Altersation ensued and, assording to 
the finding of the learned Sessions Judge,blows 
were exshanged. At that stage it is oot 
known whether any harm more than what 
was neoessary to turn them out was saueed 
to the oomplainant’a men. The learned 
Sessions Judge bolds that, after Dakhit 
had been strnok, his men in a body attaoked 
Goberdhan’s men and drove them out. The 
injuries on the person of Dukbit are, 
therefore, the result of that attask by the 
complainant’s men. Three injuries on the 
head of Dakhit were severe ; besides a 
number of injariea on different parts of 
his body, bask, right arm, knee, finger 
and shoulder were oaused. The attack on 
Dakhit by the oomplainant’s men and their 
actually striking him with lithis must 
reasonably have caused an apprehension 
to him and bis men that death or grievous 
hurt would be the result, and, as a matter 
of fast, some of the injuries wsre on the 
head and were severe. The right of private 
defense under section 103, olauee (4), thera* 
fore, extended to the causing of death to 
the assailants, the complainant’s men, subject, 
of coarse, to the restriotions plased by section 

99. 

The somplainant’s men are not shown 
to have ever desisted from the trespass, 
or that they would have done so unless 
they were beaten by Dakhit’s men, and, 
therefore, no injury in this case appears 
to have been saused to them more than 
what was nesessary for the defense of person 
and property. All of them had to be at 
oose attacked and ware, as a matter of fait, so 
attaoked, so as to prevent any of them fron 
striking Dakhit and causing his death. 
Unfortunately, Sarju, ons of the complainant’s 
meo, reosivel a serious injury on the head 
which resulted the next day in his death, 
ba' flit injury was neoesearily the reBuU 
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of the exeroi^e of the right of private 
defenae by Dakhit and hie men, Thna, 
the first restriation plaaed by seotion 99 does 
not apply totbeaaae. 

The next restriation plaaed opon the right 
of private defenae is, that there ehoald 
have been do time to have reoonree to the 
proteation of the anthorities. The learned 
Sessions Judge apparently thinks that Dokhit 
or his men had time enough to go to the 
Poliae whioh was alose at hand. The 
Thana is 8 miles away. The aomplainant’s 
men had already oaoupied the Khamar 
house. The time for cultivation had arrived 
iiiasmueh as both the parties went to 
aommenae the oultivation and Dakhit had 
already gone to take out seeds from the 
Khamar house. The trespass was already 
committed by the complainant’s men. There 
was no time left to Dakhit to inform the 
Police. His immediate remedy was to turn 
them out. He simply went there and wanted 
to take out seeds, but the aomplainant’s 
men re isted by means of force. The right 
of private defence of person then arose. 

recourse to 

the Police. Dukhit and his man, Gooli, had 
tbYefore, a right of private defence and 
had Eot exceeded it. I agree with the 
learned Sessions Judge in his view that 
Goberdhans oonduat was nnjuetifiable, so 
also of his men who had hired themselves 
to support him, I also agree with him 
as already observed, that after Dokhit wae 
Btruak, his men in a body attacked Gober. 
dhane men and drove them out. But I 
disagree with him in the view that the 
right of piivate defenae did not arise, or 
that they had exceeded that right, or that 
there was time enough to have recourse 
to the authorities. The men on behalf of 
Dakhit wore not members of an unlawful 
ftssembly, whether they had gathered there 
from before or had suddenly appeared, for 
their object was simply to protect Dukhit’s 
direct possession over the Khamar bouse 
and defend against an aggression and trespass 
to the property of that house. They never 
became, at any subsequent stage of the 
ocourrenco, members of an unlawfui as. 
fembly. Dukhit and Gooli are also, therefore 
entitled to acquittal, and for the matter 
cf that all the other four accused persons 
whose case on identification has already been 
considered even if they were held to have 
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been present there and taken part in the 
occurrence. 

I^ have arrived at this conclusion after 
having fully aonsidered the anthorities cited 
on both sides: Moher Sheihh v. Queen Empreit 
( 0 and Baij Nath Dhanuk v. Emperor (2) 
on behalf of the Grown and Foueiar Bai v« 
Emperor (4), Sunder Buksh Singh y. Emperor 
(5), Ohandulla Sheikh v. Emperor (6) 
on behalf of the appellants and I need 
hardly dissuss them. 

The result ia that all the accused are 
entitled to acquittal and are hereby aaqaitted 
and set at liberty. Their oonviotion and 
sentenaes are aaaordingly set aside and their 
bail bonds are aanaelled, 

Conviction set aside, 

(3) 21 C. 392; IDInd. Deo. (n. a.) 893. 

(4) 44 Ind. Cas. 33; 3 P. L.J. 4l9j 4 P. L. W. Ill; 
19 Cr. L. J. 241; (1918) Pat. 254. 

(5) 48 Ind. Cas. 163; 3 P. L. J. 653; (1918) Pat. 
359; 19 Cr.L. J. 983. 

(6) 22 Ind. Cas. 993; 18 0. \Y. N. 276; 15 Or. L. J. 
209. 


LAHORE HIGH COURT. 
CRiriJiAL Appeal No. 541 ov 1920, 
Ddoember 21, 1920. 

Present Mr. Jueliae Soott.Smith. 
LADHA SINGH — Corviot — 
Appellant 
versus 

EMPEROR — Respondent, 

Pcnnl Code {Act XLV of 1880^, ss. 301, 307— 
Attempt to poifon one pert>on~“Poi8on administered to 
several — Small quantity of poison— 'Offence, 

Accused sent some swcotmonts containing arsoiiia 
to A. with tho iiitontion of causing her death. B and 
C. also shared the sweetmeats with A. and although 
all threo of them became ill none of thorn died: 

Held, (1) that tho accused was guilty of an attempt 
to murder not only A. but also B. and C.f [p. 62, col. 

2-J 

(2) that the mere fact that the amount of arsenio 

was not sufficient to cause tho doath of A. made no 
difference, [p. 62, col. 2.] 

Appeal from the order of the Magistrate, 

First Glass, with section 30 powers. Moot* 

gemery, dated the 29th May 1920. 

Dr, Aand L'j/, for the Appellant. 
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Mr. H, A. Etrhert, Government Advooate, 
for the Respondeiit. 

JUDGMENT.— Ladha Singh has been 
eonviated by a Magistrate, invested with 
seotion 30 powers, of attempting to marder 
three peraons, vi$ , ifusarnmot Amar Kaar, 
Muiammat Gnlab Devi and Gian Singh, and 
under seetion 307, Indian Penal Code, has- 
been senteneed to seven years’ rigorous impri- 
sonment for the attempted murder of Musam- 
mat Amar Kaur, and to three years’ rigorous 
imprisonment for the attempt to murder 
eaoh of the other two perjone, the sentences 
to run eoneurrently. The proaeeution story, 
which will be found in the evidence of Nanka 
Singh (P. W. No. 2), is set forth in great 
detail in the judgment of the Magistrate 
and need not bo repeated. The theory for 
the pro8eou*ion is that Ladha Singh mixed 
araenic in peras and sent them by the hand of 
his step-son Bakhshish Singh (P. W. No, 13) 
to his step-daughter Musmmat Amar Kaur 
with the intention that she should eat the 
poisoned stuff aud die. She shared the 
sweetmeats with her neighbour AJusammat 
Gnlab Devi and with Gian Singh, her brother- 
in-la^, who came up and aeked for some of 
it. It is proved by the evidence of Nanka 
Singh and others that after the death of 
Afutammat Jowala Devi, the appellant’s 
wife ant mother of Musimmat Amar 
Kaur and Bakhshish Singh, relations 
became strained between the appellant on 
the one side and }fusammat Amar Saar 
and her hnaband’a relationa on the other. 
It is in evidence that Eusanmaf Amar 
Eaur bad gone to live in her husband's 
house, that Ladha Singh wanted her to 
return to bis house in order that she might 
help to look after his one year old baby 
whose mother bad died, that yius 2 mmat Amar 
Kaur refused to return and that be tried 
to persuade her and on the last occasion 
went away saying that he bad come for 
the last time. It is, I consider, clearly proved 
by the evidence of Mul Singh, Labh Cband 
and Uttam Singh (P. Ws. Nos. 15, 3 and 4) 
that some ten days before the occurrence 
the appellant through Mul Singh purchased 9 
mas'ias of arsenic from Labh Cband. The 
purchase wae entered in Labh Chand’s 
register in the name of Mul Singh beoause 
the latter was known to L^bh Cband where- 
as the appellant was not known to him. I 
698 absolutely no reason to disbelieve this 


evidence. In addition to this, we have very 
reliable evidence of Nihal Singh, Lehna 
Singh and Hardit Singh ( P. Ws. Nos. 8, 10 and 
16) to the effect that during the Police 
investigation the appellant produced a packet 
eontaining some 8 mas/tas of arsenic from 
his hoase. It has been omtended that 
Hardit Singh the Head Constable, bore 
a grudge against the appellant, but, in my 
opinion, no sucb grudge has been proved 
and 1 see no reason to suppose that Hardit 

Singh has made up a false case against the 
appellant. Munshi Ram (P, W. No. 3) has 
given evidence as to the purchase by the ap- 
pellant of peraj from him, and Bakhshish Singh 
(P. W. No. 13) has described how the appellant 
gave a part of the psras to him to eat, and 
mixed some stuff which he took out of hia 
dib with the remainder, and sent it by his 
hand to his sister Mutammat Amar Kaur. 
AfuiJnmat Gulab Devi and Musznmat Amar 
Kaur (P. Ws. Nos. II and 12) have given evi- 
dence as to Bakhshish Singh’s bringing the 
sweetmeat to ifusammaf Amar Kaur and 
saying that Bhaiya, meaning thereby Ladha 
Singh, had sent it to her. Nanka Singh and 
Musimmai Amar Kaur have deposed to all 
the previous circumstanoes and I am fully 
eatisded that the appellant had a motive 
for causing injury to A^u^om»ls^ Amar Kaur, 
It is possible, as she says, that the appellant 
had been making overtures to her, and it 
may be, becaose she rejected these aud 
would not return to his house, that be made 
up bis mind to kill her. Proof of an adequa'je 
motive, however, is notnecessaryif theevidenoe 
that the appellant sent poisoned sweetmeats 
is otherwise strong. Shortly after they had 
partaken of the sweetmeats, Musammat Qa\9.h 
Devi, Uuiam(nat Amar Kaur and Giao Singh 
were all taken ill with vomiting and purging, 
and the medical evidence, together with the 
Chemical Examiner’s report, satisSes me 
that their illness was doe to arsenical 
poisoning, The mere fact that in Musammat 
Gulab Devi’s excreta no arsenic was found 
is not at all conclusive proof that she did 
not eat any arsenic, because it is quite 
possible that all the arsenic taken was ex- 
pelled when she first began vomiting and 
purging and that the vomit and excreta sub- 
seqiently collected and sent to the Chemical 
Esaminer did not contain any arsenic. It 
is, in my opinion, very clearly proved by 
reliable evidence that Ladha Singh sent 
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poieoced sweetioeats to Musammat Amar 
Kacr with the ioteDiioD of sfltisiog her death 
and that Mvtominot ^marKsor, as well as 
Mu$ammat Golab Devi acd Gian Sicgb. to 
whom ebe gave a part of the eweetmeat, all 
beoanje fericoely ill as a aoDeequenoe of 
partakirg it. 

► Dr. Naod Lai has raised two legal pointe. 
The 6ret is lhat even if the appellant oan be 
aonvioted of attempting to mnrder Musammat 
Amar K^anr, be cannot be eonvioted of any 
offence in regard to Husammat Gulab Devi 
and Gian Singb as be did net administer 
poison to them or intend that theyshonld 
partake of the poisoned sweetmeats which he 
sent to Musammat Amar Kanr. Now, section 
301, Indian Penal Code, deals with the case 
of colpable homicide by causing the death of 
a person other than the person whose death 
was intended. Having regard to this section, 

I am quite clear that if either Musammat 
Gulab Devi or Gian Singh bad died as a 
consequence of eating the poisoned sweet- 
meats, the appellant would have been guilty 
of murder because he would indirectly have 
caused their death. In the case reported in 
Public Irosfcutor v. Mushunooru Sutyn- 
nirayanamootty i\) decided by a Full Bench 
of the Madras High Court the facts were 
as follows;— .S., with the intention of killing 
N., gave him poisoned haha to eat. N, ate a 
little and threw the rest away. This was 
picked op by i?. who ate it and died. It 
was held that on these facts S. was guilty 
of murdering E. The law is fully dealt 
with in the judgment of the Court and I 
agree with the reasoning contained therein. 

If Musammat Golab Devi and Gian Singh 
had died the appellant would have been 
guilty of murder. As they did not die but 
recovered, the appellant is guilty of the 
offence described in section 307, Indian 
Penal Code, 

The second point urged is that the appellant 
cannot be convicted of an attempt to murder 
because it is not proved that the amount 
of areenic which he caused to be taken 
v?a8 sufficient in the natural course to cause 
death, The facts in the case reported in 
Queen Empress y. Tulsha (2) are very similar 


to those of the present case. There it was 
found that a woman of twenty years of age 
bad administered datura to three members 
of her family. They all recovered from the 
effects of thedotttra but it was held that 
she must be presumed to have known that 
the administration of datura was likely to 
cause death, and her conviction nnder section 
307, Indian Petal Code, was maintained. 
Similarly, the appellant must be held to 
have known that the administration of a 
deadly poison, such as areenic, was likely 
to oauee death, and as be administered 
it with the intention of eausirg death and 
serious illness resulted therefrom from 
which the person to whom the arsenic was 
administered recovered, bis conviction under 
section 307 is JustiBed. The appellant’s act 
was intended to cause death and be did all 
he thought necessary for the carrying out 
of his object. He cannot escape conviction 
merely because through some cause or other 
the persons to whom he administered the 
arsenic recovered. The present case is on 
all fours with the Allahabad oase and 
Illustration (d) of section 307, Indian Penal 
Code, also appears to meet the case. The 
point, moreover, is not very important, be- 
cause the appellant, even if he could escape 
conviction under section 307, Indian Penal 
Code, could certainly be convicted under 
section 32tf, Indian Penal Code, and if I 
thought it necessary to alter the conviction 
to one order that section, I should maintain 
the sentence. The appeal is dismissed. 

Appeal dismissed. 


MADRAS HIGH COURT.l 
Criminal Revision Case No. 336 of 1920. 
Ckiminal Revision Pitition No. 271 of 1920. 

September 27, 1920. 

Present: — Mr, Justice OldBeld and 
Mr. Justice Hughes. 

BHOGIRAVATHU SOMANNA— Accdseo 

— Petitioner 


(1(1) J3 In<l. Cas. 833{ (1012) M. W. N, 
T. 127; 13 Cr.L, J. 145,22 M.L. J. 333. 


138; 11 M. L. 


(2)20 A. 143; 2 i.W. N. (1897) 226; 0 lod, Deo, 
(n. 6.) 403. 


tenuB 

KANDIVADA CHELAPATHI RAO- 
Complainant — Respondent, 
Workman's Dreach'of Contract Act {Jilll o / 1859), « I 
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^‘Composifar/ whether •artificer, 

^Agreement tore-pay advance bypenodical deductions 
from wdg^Sf lohether within Act 

A compositor in a Printing Frees is an ‘artiacer’ for 
tarpurposes of section lof the Workman s Breach of 

V. Chamu. Nair, 43 

41 M. 182j 83 M. L. J. 607; 22 M. L. T. 436; 19 Or. 
L.” 211; 6 L. W. 745; (I9l7) M. W.N. 825, dis- 

a^foment between an employer and a 
man whereby the latter agrees to i^.pay the advance 
received by him by periodical deductions from the 
amount o/his wages and by working out the amount, 
is an agreement which falU under section 1 of the 

Basui V. Xamoiiji, In re, 11 lud. Gas, 5^: 1^ 
Bom. L. R. 348} 12 Cr. L. J. 402 and ^'9h Co>irt 
Troceedings, Qth January 18S0, 1 Weir 68*. disting- 
uished. 

PetitioD, nnder ueotioDS 43h and 439 of the 
Code of Criminal Proaedore, 1898, praying 
the High Coort to revise the order of the 
Conrt of the Stationary Snb- Magistrate, 
Bllore, dated the Ut Jane 19J0, in C. 0. 
No. 223 of 1920. 

FACTS appear from the judgment. 

Mr. K. R. Shemi, for the Petitioner.— 
The petitioner is a eompoeitor in a Frees. 
Thoagh hia work involves manaal labour, 
the work of setting up types involves, to some 
extent, the use of brains also. It is not 
down right manual work. He oannot be 
oalled an artiheer, workman or labourer 
Natuthoii Eunkt v. OAatnM Nair U). 

The agreement in this ease provides for 
re payment of the advaoee within a speoified 
time. The relationship created is that 
of debtor and creditor and not servant and 
master. See Abdul Batul Ismailii, In r« (2) 
and BighOourt Proceedings, 9th January 1880 
(3). Petitioner oannot be dealt with under 
Aat XIII of 1859. 


Mr. F. L. Etkiraj, for the Public Prosecu- 
tor, for the Crown and Mr. V, Su'yanarayana, 
for the Respondent.— A compositor has mainly 
to do manaal work, He is an artidoer. 

Exhibit A, the agreement, provides for 
re payment of the advance by periodical 
deductions from the petitioner’s wages. The 
petitioner has to work out bis advance. This 
is different from the agreements that were 

(1 ) 43 Ind. Gas. 787; 41 M. 182; 33 M. L. J. 607; 22 
M. L. T. 4115; 19 Gr. L. J. 2ll;6L, W. 745; (1917) M- 
W. N.826. 

(2) 11 Ind.Caa. 686; 13 Bom. L. R. 648; 12 Gr. L. 
'J.402. 

(3) 1 Weir 68!. 


in question in the oasee cited by the peti- 
tioner’s Vakil. . 

ORDER.— The first question argued in 

this revision petition is whether the peti- 
tioner, who is a compositor, is an artificer, 
workman or labonrer within the meaning 
of Act XIII of 1859. A compositor is 
defined in the Century Dictionary as one 
who sets up type. Mr. Shenai on peti- 
tioner’s behalf contends that, because be 
has to use bis brains to some extent in 
order to set type, he does not come within 
the scope of the Act. Mr. Shenai has relied 
on the judgment of Alying, J., In Natuthoii 
Kunhi y.Okamu Natr (l), but that is not 
in point. We think that a compositor, m 
ordinary parlance, would be regarded as an 
artificer, if not as a workman. This point, 
therefore, fails. 

The remainiDg argument i8 that Exhibit A, 
the agreement between the petitioner and 
his master, simply creates a relation of 
debtor and creditor, not as a master w:tb 
a workman who has received an advance. 
Reliance is placed on the construction put 
by the Conrtaon what are alleged to be similar 
agreements in Abdul Rasul Ismailjt, In re 
(2) and High Court Proceedings, 9th January 
I8b0 (3). Neither of these oases ie, in 
our opinior, analogous to the present. In the 
first the last sentence of the agreement provid- 
ed, quite generally, for re- payment of the ad- 
vanse made vs ithin a period which was specified 
although, no donbt, from the workman’s 
wages. In ths second, similarly, the deposit 
or loan was to be refunded at the close 
of the period of the contract In neither 
was there anything resembling the provi- 
sion in Exhibit A by which the advanos 
to the workman is to here paid by periodical 
deductions from the amount of hia wages 
and should in ary case be worked out by 

The revision petition fails and is dis- 


missed. 
M. c P. 


r elit'.on dismissed, 
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LAHORE HIGH COURT. 
Criminal Appeil No. 495 op 192C. 
Oatober 29, 1920. 

Chief .Tost, -oe. 

llARKAT—OoAVVicr— A ppellant 

versus 

EMPEROR — Rebpondemt. 

Cn»niHa! Procedure Code (Act T of 189SJ * 35 _ 
Conviction for several offences at one trint~3pp.ir,ife 
sentences, ivhether can he passed, ^ 

Whore a person commits house-trespass ami 
Httcmp.8 to minder un occupant of the luxise he 
may he oonvictod of both ti.eso offencos. but a 
sepamfe sentence for each offence is not justiQed. 

Queen. Empress v. ilalu, 23 B. 703 (P B >• I Rr,,,, r 
R. 142; 12 Ind. Dec. (n. s.) 472. foUowed ° 

Appeal from the order of the Magistrate. 
First Class. Kaear. Dietriefc Lahore, with 
powers under eeetion 30. Criminal Prooedure 
Code, dated the 8th July 1920. 

Lala Rama Nand. for Maclvi’uAttZam Muhu. 
ud’Din,{oT the Appellant. 

Sardar ilehliib Singl., S. B., Pabli, Pro. 
seeutor, for the Re<^pondent. 

JUDGMENT,— The appellant. Bark it Ali 

has been found tyuilty of bavinir. on the 

n.ghtottho lOtb/lUh May 1920, made an 
attempt to murder one Buti ; and has been 
sentenoad under seotion 307, Indian Pen'tl 
Code, to rigorous im.iris m oent f ,r ^even 
years. There can be ni dou ^t tnat me 
victim waa brutally aasaulied on the night 

in question, and the medioal evidonoe shows 

that hi8 nose bouo was emavUed into innuruer 
able fragments, and that the wound inllioted 
upon him was 2 inches deop. 

The assault by the convict is deposed to 
not only by Buti, but aUo by his mistress 
Amda who was actually on the eame bed 
vritb him at the time when ha waastruak 
Further, wa have the evidence of the witness 
Kamil (who was admittedly living in the 
same haveli with Buti) to the effect that 
upon hearing the noise he came np to the 
spot and saw the appellant going away 
from the courtyard where the victim was 
lying wounded on a charpoy. 1 have oirefully 
perused the evidence of all these witnesses 
and see no valid reason to distrust it. 

The convict puts forward the usual story 
that there was a fight between him 

the victim in the course of which the Utio,. 
fell down on a piece of wood und aoeident- 


ally injured his nose. This story is perfectly 
absurd and deserves no serious considera- 

tlOD» 

, It appears that the offender had made 
immoral advances to Buti’s mistress Amda, 
which were not responded to by the latter, 
■this incensed the convict and led to a 
quarrel on the day preceding the night of 
the cocurrenoe. Some friends, however, ft. 
teivened. and there is evidence on the record 

ll appellantdeparted with the 

threat that Amda would not spend the 
en=Qing night with Buti. 

That there was a motive for the assault 
does not admit of any serious doubt, and 
upon the direct testimony referred to above 
«t 18 clear that it was the appellant who 
committed the assault. The only question 
13 whether the case fulfils the requirements 
of section 307, Indian Penal Code, or falls 
under section 325. Indian Penal Code. 
Wow, the medical evidence shows that the 
blow was struck with tremendous force, and 
the bone of the nose, as stated above, was 
smashed info a large number of small pieces. 
Ibere waa profuse bleeding, and it was at 
one time feared that the victim might die. 

It 13 further, clear that the offender in- 
tended to kill his victim or to cause each 
inju-y as he knew was likely to cause death, 
in tnesH cironmbtanceN 1 am of opinion 
that the conviction under section 307 is 
justified, and there is no adequate ground for 
Interfering with the sentence. 

The learned Magistrate has convicted the 
appellant also under section 452, Indian 
lenal Orde, and sentenced him to three 
years rigorous imprisonment. Now, the 
conviction for criminal trespass is technically 
correct, bat I do not think that a separate 

sentenca is justifiad, vide Queen E npreis v. 
Main (1), 

Aojordingly. I accept the appeal so far as 
to set aside the sentence imposed under section 

40-, Indian Penal Code. In all other respects 
109 appeal le distnisaed. 

Appeal dismtssele 

(n% 1 ,^ 472 ' L.lt.;i42; 12 Ind. Dec. 
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MAMKKiM PILLAI, In re. 

madras HIGH COURT. 

Criminal Rfvisioii Cass No. ^12 oi 1920. 

Criminal Rhision Petition No. 340 

or 1920. 

Ootober 8, 1920. 

PrfiietJ/: - Jostiie Sir Abdnr Rahim, Ht. 

In « manikkam PILLAI-P«t.t,0,«b^ 
Criminal Procedure Code (Act V of 1898;, «. 6^8 
Trantier erder of, hy competent Magistrate—Cancella- 

of order by superior Uagistrate without notice to 

party who obtained original order, legality oj. 

Wbena complainant has obtained from a com- 
petent Magistrate an order of transfer of/ case 
made after hearing both the parties, a ^ 

saperior jurisdiction should not cancel the order and 
re.transfer the case to the original Magistrate with- 
out hearing the complainant in support of the order 
of transfer. * 

Petitior, under Beetions 435 and 439 of the 
Code of Criminal Prooedare, 1598, 
the High Court to revise the order of the 
Court of the Additional Dielriet Magistrate, 
raniore. dated the let July 1920, in D. Die. 
No 455 M. of 1920. preferred against the 
order of the Court of the Sub Di^eiaional 
Magistrate, Kumbakonam, in U* 

No. 205 Magi, of 1920 (0. 0. No. 164 of 
1920, on the 61e of the Court of the bta- 
tionary Sub Magistrate, Papanasam). 

PACTS appear from the judgment. 

Mr. B. Srinivaea Aiyangar, for the Peti- 
tioner.— No order should be passed to the 
prejudice of a party without notiee to him 
and without giving him an opportunity of 
being beard against the order. It was 
especially necessary in this case where the 
Sub-Divisional Magistrate had already made 
an order of transfer to the very Court from 
which the Dietriol Magistrate re- transferred 
it. Though notice is not required under the 
Code, it has been the invariable practice 
to eat under the transfer sections only after 
bearing both parties. 

Mr. 7. L. Ethirai, for the Public Prosecutor, 
for the Crown.— Seetion 528, Criminal Proce- 
dure Code, does not require tliat action should 
be taken under it only after hearing both 
the parties. The issue of notice is a matter 
in the discretion of the Court. 

ORDER.— In this case the Additional Dis- 
trict Magistrate should have given notiee 
to the petitioner, who was complainant in 
the case, before making the order of 
transfer. The complainant had obtained an 
order for transfer of a certain eriminal charge 


PANI V, EMPEROR. 

filed in the Stationary Sub Magistrate’s Court 

of Papanasam to the Sub-Magistrates Court 

of Kumbakonam on the ground that be 
had reasons for apprehending that his case 
would not be properly tried. Thereupon 
the aooDsed applied to the Additional District 
Magistrate of Tanjore for re transfer of the 
ease from the file of the Sub Magistrate of. 
Kumbakonam to that of the Stationary Sub- 
Magistrate of Papanasam and the Additional 
District Magistrate made an order of transfer 
without giving any opportunity to the com- 
plainant in the case to be heard in support 
of the order of transfer which he bad 
obtained from the Sub-Divisiocal Magistrate 
transferring the ease from the file of the 
Stationaiy Sub Magistrate of Kumbakonam. 
Tt may be, as contended by the Pobhc 
Prosecutor, that the law entitles the com- 
plainant to no notice, when a Magistrate 
proposes to act under sestion 528, Criminal 
Procedure Code. At the same time, it is 
obvious that when the complainant has 
obtained an order of transfer from a com- 
petent Magistrate who made that order 
after hearing both the parties, a Magis- 
trate of superior jurisdiction should not 
cancel the order and retransfer the 
case to the original Magistrate without 
hearing the complainant in sapport of the 
order of transfer which he had obtained. ^ 1 
eet aside the order of the Additional District 
Magistrate and direct the case to be restored 
to the file of thelSub- Magistrate of Kumba- 

konam. 


M« C« P* 


Order set a^idc: 
Case restored to ^le. 


LAHORS HIGH COURT. 

Criminal Revision Petition No. IU 3 or 

1920. 

December 16, 1920. 
rresent : — Mr. Justice Cbevis, 

DANi — A ccused — Petitioner 

lersue 

emperor, THROOOH GIANI— OOilPLAINANl 

— Respondent. 

Criminal Piocedure Code (Act V of s, 437 — 
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Further enquiry, order for, when to be made -Penal 
Code CAct XLV of 1860J,>,s. 3?.3, 32o— Evidence that 
fight occurred, whether sufficient for conviction. 

Wliero tlic whole of the available prosecution 
evidonco has been recorded, ao order for further 
enquiry meana simply a second trial on the sarao 
evidence. 

The mere fact that the Dislrict M.ifjistrate places 
a different value on the evidence from that placed by 
the Trial Court is not a good ground for directing 
further enquiry under section 437 of the Criminal 
Procedure Code. 

Unless the evidence ie good enough to warrant a 
clear Irndiug us to the facts and as to the guilt of the 
accused no conviction under sections 323 and 325 of 
the Penal Code can bo arrived at simply on the 
ground that enmity and a fight have been proved and 
that serious injuries have been caused in the fight. 

PetitioD, nnder seotion 439 of the Criminal 
Prooedore Code, for revision of the order of 
the Distriot Magistrate, Rohtak, dated the 
10th April 1920, reversing that of the Ma* 
gifltrate, Second Class, Sonepat, Distriet 
Rohtak, dated the 12tb Janoary 1920. 

Lala liar Qopal, for the Petitioner. 

Dr. Nand Lai, for the Respondent. 
JUDGMENT.— The learned Magistrate in 
this case passed an order of disoharge after 
recording a lengthy jadgment in whioh ho 
folly dieooBBed the evidence for the pro- 
seontion. In that jodgment he points out 
the various disorepanoies, and holds that the 
evidenoe of the oomplainant is not to be 
trusted, and that the offence has not been 
proved. 

The Distriot Magistrate has set aside the 
order of disoharge and has ordered the oare to 
be sent to the Sub- Divisional Magistrate for 
trial. I presume that this means a re-trial. 
Apparently, all the evidence available has 
already been recorded, so a re trial will 
simply be a second trial cn the same evi- 
dence. The same diborepanoiea will again 
occur, unless the witnesses re shape their 
evidence so as to avoid this. 

The District Magistrate gives the follow- 
ing reasons for ordering a re-trial : 

1. The medical evidence slows that 
Giani received eix injuries including a breken 
skull. 

2. There was previous enmify and on 
the day in ques-t.on there was a fight between 
the t wn partiew. 

3. The Di'ti'^ot Mug.Vtrafo does not 
thiiik the dieoreranoics in il e evidence or the 
rtbsot-B given by ti.e Magittrate suffioimt 
for a dibohaige. 


As to No. 1 there is, of course, no doubt 
that Giani received injuries. 

As to No. 2 also, no doubt there was enmity 
and a fight occurred. But unless the evidence 
is good enough to warrant a clear finding 
as to the facts and as to the guilt of the 
accused no conviction can be arrived at. 

As^ to No, 3 the Magiistrate’s judgment is 
not, in my opinion, either manifestly peryerre 
or foolish [See Emperor v. Kxru (1)1, and I 
do not (hirk that the mere fact that the 
Distriot Magistrate places a different value 
on the diecrepanoies is a snflBcient reason for 
a re-trial. The discrepancies pointed out 
are certainly not, in my opinion, such as 
can be regarded, as worthy of no considera- 
tion at all. 

In my opinion, there is no good and suflS- 
oient ground for setting aside the order of 
discharge, and I accept this application and 
set aside the District Magistrate’s order. 

Order atide, 

(J) 11 Ind. Cns. 132; 10 P. R. 1911 Cr.; 24 P. W. E. 
1911 Cr.; 12 Cr. L. J. 364; 206 P, L, E. 1011, 


PATNA HIGH COURT. 

Criminal Appeal No. 166 op 1920. 

October 2, 1920. 

Mr. Justice Jwala Prasad and 
Mr. Justice Sultan Ahmed. 

MAKSUD ALI and others— 
Petitioners— Appellants 

xfrtut 

EMPEROR — Ppposite Part?. 

Confession, retracted, value of—Value of confession as 
against co-accused — Criminal Procedure Code (Act V 
of ss 164, b3Z— Confession, defective record of 

—Procedure 

Thougli, as a matter of law, a conviction may be 
based upon a retraefed confession if the Court can 
come to the unbesitatiug conclusion that the con- 
fes.sion is voluntary, yet, as a matter of prudence, no 
convictioQ should be b-ised upon such a confession. 
W hatever value may bo attached to the retracted 
confession of an accused person as against himself, 
the value to be attached to such a confession os 
against a co-accused is exceedingly weak. fp. 68. 
cola. 1 Si 2.1 i-r • 

Where it does not appear from the record that 
the Magistrate recording a confession gave duo 
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warning to the acoased, the confesaionjis defeoLive, 
bub the defect can be oared under section 633 of 
the Criroinal Procedure Code, if the Court on taking 
the evidence of the Magistrate is satisfied that the 
warning required bj law was actually given, [p. 69, 

col. 1.] 3 J i J 

Oriminal appeal against the order, dated 
the 14th Joly 1920, of the Sessions Jodge, 
Pornea. 

Mr. 0, 0, Pal, for the Appellants, 

The Government Pleader, for the Crown. 

JUDGMENT.— The appellantr,^ together 
with one Fidvi Haesain, were tried under 
section 302, Indian Penal Code, by the learned 
Sessions Judge of Pornea with the aid of 
two assessor?. 

The present appellants were eonvioted by 
the learned Sessions Judge nuder seotion 30i, 
Indian Penal Code and eerfrueed to trans* 
portation for life. The trial was with the aid 
of two assessore, one of them holding that 
the eharge under seetion 302 bad not been 
established againit the appellants while the 
other assessor was of opinion that the 
ease had been satisfaetorily proved against 
them. 

The proseoutioD ease may be stated as 
follows 

The deceased Akbar Ali was the nnole of 
one of the prcseention witnesses, Tamizaddin, 
who lived jointly with the deceased at Maoza 
Rnhia. 

On the 1 morning of the 19th of Maroh 
Tamizaddin oame to know that his uncle 
Akbar Ali was missing. He made a searoh 
for him but to no purpose. No trace of 
Akbar AH was found. In the evening on 
the 19th Tamizaddin, therefore, lodged an 
information at the 'TAana as regards thedis* 
appearance of bis ancle. 

On his retarn from the Tkana Tamizad* 
din met one of the witnesses in the case 
named Znlfat Hussain, and sahsequeotly he 
also met another witness in the case named 
Sabar Ali and learnt from them that the 
appellant Cha^ara was seen by them to 
have taken away bis ancle Akbar Ali from 
the Baitbaka of Zulfnt Hussain on the 
preceding day, that is, the liitb March, in 
the night. Getting this informat-on Tam'zad- 
din sent for Cbabrn but he was absent from 
his bou-e. Oa (he Sunday following ho 
again pent f(r Chaharn at hia hoase and 
questioned him as to the whereabouts 

pf Akbar Ali. It is admitted on all hands 

% 


that Chaharn had been a very great friend 
of Akbar Ali. Chaharn first of all, the 
prosecution case ip, denied any krowledge 
of the whereabouts of Akbar Ali, but being 
pressed hard be told Tamizaddin that be 
had taken Akbar Ali while he was strolling 
about bis door op (oa Bansbari when certain 
persons seized him and carried him away 
towards Karakbasti. Chaharu also mentioned 
that Fa'z Buz, aooueed, had seen this in* 
oident and, tberefoie, Tamizaddin went and 
questioned him and Faiz Box seems to have 
corroborated the statement of Cbabaru. 
Tamizaddin getting this information from 
Cbabaru and Faiz Bax that possibly bis 
uncle has been killed by the residents of 
Karakbasti went and reported the matter 
at the Thana next day stating that his 
uncle was probably murdered by some of the 
residents of Karakbasti. 

After lodging the information he returned 
home the same day. On the following 
Tuesday Amirnddin, one of the witnesses 
in the case, informed Tamizaddin that 
he bad learnt from some fishermen that 
they had come across a dead body in 
the Kanohan Jbil while they were fishing 
there. Upon this information two constables 
and several villagers were sent to that Jbil 
and they kept guard over it for that night. 
Next morning the Daroga Haviidar and 
others oame to the Jbil to search for the dead 
body which was found and recognised as the 
dead body of Akbar Ali. The dead body was 
nltimately eent to Kiesenganj for post mor* 
ten examination and after investigation the 
aeoused were sent up by the Police for 
trial. It is alleged that there had been 
several dippates between Akbar Ali and Fidvi 
Hussain accused, and that on Friday preoed* 
ing that Thursday on the night ot which 
Akbar aH disappeared, there was a certain 
ceremony in the house of Fidvi Hussaiu in 
connection with which there was a feast. It 
was alleged by the prosecution that Akbar 
Ali having had disputes with Fidvi Husain 
refused to go ani persuaded others not to 
go to that fea t. This is said to have 
annoyed Fidvi liu^saiD and he thereupon 
instigated the appellants to murder the 
deceased. Fidvi Hussain and the appellants, 
therefore, on these facts were sent up for 
trial as X have stated above, but Fidvi 
Hussain was acquitted, 

Thq accused Faiz Box waa arrested oi| 
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the 25th Maroh. Oo the 27fch he was taken 
to the Sab Divisional Offiier, Kisoenginj, 
and his confession was recorded. Before his’ 
eonfession was reoirded it appears that he 
madea statemtntto the Police that dhoti be- 
longing to «he deceased ooold be foond in the 
Kancban Jhil. Aoeoped Jagdeo was arrested 
on the 16th April and hia confession was 
recorded on the 17th April. 

It also appears from the evidence that 
a pair of shoes belonging to the deceased 
was found in the house of the appellant 
Chabaro, and chadar belonging to the deceased 

was found in the house of the appellant 
Maksud Ali. 

The conviction of Faiz Box rests on bis 
eonfession and the discovery of the articles. 
The conviction of Jagdeo rests entirely upon 
his confession. The conviction of Maksud Alt 
dependsentirely upon thediscovery of acAaiar 
in hia bouse coupled with the statement made 
by the confessing accused. The conviction 
of Chaharu is based upon the discovery of 
the pair of shoes belonging to the deceased 
in li9 house as well as the evidence of 
Zolfat and Sahar Ali who said that they last 
saw the deceased in bis company on 
the 18lh of March, the night of the 
ooonrreQoe. 

The case of Faiz Bnx will be dealt with after 
we have dealt with the cases of the other 
three appellants. 

Before we deal with the case of these 
accused individually, it may be pointed that 
the confession of the accused persons were 
retracted in the Court of the Committing 
Magistrate. 

The cafe of Jadgeo rests, as I have stated 
above, upon his retraoted oonfe^siODi and 
though, as a matter of law, a conviction may be 
based upon a retraoted confession if the Court 
can come to the unhesitating conclusion that 
the confession is voluntary, yet, as a matter of 
pradenoe, as has been held in the ease of 
Hofiruddeen, In re ( \), Queen-Empresi v. Aman- 
uUah (2), Quren’EmpresM v. Jadub Das (3) 
Queen- Err.prest v. AJahabir (4), no conviction 
should be based upon such a retracted con- 
fession, That being the consistent practice 


(1) 2 C. L. K. i:^2. 

{ 2)21 W. n.Cr. nil2n.L. K. Ap,.. 15 . 

27 0. 2^6; .1 U. W. N. 129; liYua. Dec. (.n. «.) 

18 A. 76, A. W. a, (1895) 227, 8 Ind. Dec, (n. b.) 


of all the Courts in India, we have abio* 
lately no hesitation in refusing to act upon 
the retracted confession of this accused and 
convict him. We, therefore, direct that he be 
acquitted forthwith. 

The conviction of accused Maksud is bised 
upon the discovery of the chadar and the 
retracted confession of the oo-acoa»ed, what- 
ever value maybe attached to the retracted 
confession of an acoufed, the value against the 
00 accused of such a retracted confession is 
exceedingly weak. In fact, eases have gone 
to the length of holding that no Court would 
be jaatided in acting upon such a eonfession. 
But even if that confession is considered, 
the corroboration which the discovery of the 
chadar affords is not such on which we can 
unhesitatingly come to the ooncluaion that the 
charge under section 302, Indian Penal Code, 
has been brought home to this accused. 
The result, therefore, is that this accused 
must also be acquitted. 

The evidence against Chaharu consists of the 
discovery of the pair of shoes and the retraoted 
confession of the oo accused. In his ease, 
however, there is an additional fact that he 
was last seen by Zulfut and Sahar with the 
deceased. This additional fact, however, does 
not Oirry the case further than the case against 
accused Maksud whom we have just 

acquitted. Chaharu must, therefore, also be 
acquitted. 

We now come to the case of Faiz Bur. 
Against him there is the ratraoted confession 
plus the discovery of certain articles. There 
can be no doubt that the Police found the cloth 
(dAolt) in the Jliil after statement was made 
by him. There oan also be no doubt that he 
had mentioned in hia confession that Chaharu 
had taken home the shoes of the deceased and 
Maksud had taken the chadar and they were 
found exactly as Fatz Bax had stated. These 
are circumstances which can undoubtedly 
afford corroboration of the confession and 
if this confession is admissible we think that 
effect should be given to it and the accused 
should be convicted. The learned Vakil 
appearing on behalf of the appi^^llant hai*, 
however, ooo tended that the irregularities 
oommitted by the learned Magiatrate in re« 
eording the oonfession are flooh that the ooo- 
feaeion ehonld not be admitted at all. The 
learned Sub Divieional Offiodti it appeara 
from the reaord of the oonfodsion iteelfi 
started by patting a queatioa to the aoouaedi 
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" what do you want to say P” Then he got 
down the statement of the aoansed. In the 
end, he pnt the following qoeation 

Que««»o».— Lid you make this statement 

out of your own free- will. Did nobody 

tutor you? . . ^ 

AnstBer. — I am making these statements 

out of my own free-will. 

When did the Polioe arrest 

you ? 

An$wer.— Day before yesterday at 
Chatti. 

Then follows the usual oertifioafe. There 
is no record that he gave any warning to the 
accused before recording his confession. It 
has repeatedly been pointed out that confes* 
sions so recorded are extremely defective. 
Prejudice that may be oanetci to the aoonsed 
persons by such a record cannot be exaggerat- 
ed. This case iteelf affords an illustration. 
This accused will be convicted upon a con- 
fession wbiob, on the face of it, however, 
does not show that any warning was given 
to the accused. Reference to oases of Ragho 
Laya v. Emperor (5) and Jiuloihjn 
Bhutan v. Emperor (6) clearly shows that the 
Magistrate most satisfy himself that the 
confession which he is about to record is 
voluntary. Snob a confession, in the absence 
of any other provision of law which would 
by extianeoDS evidence make it admissible, 
could net be admitted at all. But the Legis- 
lature has, however, provided under section 
533, Criminal Procedure Code, that defects 
of this character can be remedied. Mr. 
Sbarliog has been examined in the case and 
he has pledged his oath that be give due 
warning before recording the confession. 
He tells US that he told the accused that he 
was a Magistrate and any statement that be 
would make may go against him, that he 
should not make aoy statement which be 
did not think proper to make. In short, he 
gave the accused all the warning that the 
law required him to give. In the face of 
the oath that he has iakeu in this case, it is 
difficult for ns to say that the nature of the 
confession nas anything but voluntary and 
once we bold that the confession is voluntary 
we are bound to act npou it, and if we 
are bound to act upon it, we aie bound 

(5) 40 Ind. Caa. 721; 18 Cr. L. J. 721. 

(b) 39 Ind. Caa. 991; (.1917) Pat. 149; 1 P. L. W. 
38Si 18 Cr. li, J. 623. 


to convict the accused. If there bad been no 
other circumstances to corroborate this 
aonfessioD we would have hesitated to 
convict the accosed upon this confession. 
Bnt when we find that there is evidence 
corroborating the statement of the accused in 
material particulars we are bound to accept 
the finding that the confeEsion was voluntary. 
We accordingly uphold the conviction of 
ecensed Fat’z Box. The result is, that his 
appeal muet be dismissed and the appeal of 
the other accused is allowed and they are 
directed to be released forthwith. 

Appeal partly alloued and partly dimmed. 


LAHORE HIGH COURT. 

Griuinal Revision No. 332 of 1920, 

July 17, 1920. 

Freient: — Mr. Cbevis, Acting 

Chief Jostiae, and Mr. Justioe Dandas, 
EMPEROR— Appellant 
lersus 

PAKHAR SINGH— Respondent. 

Northern India Canal and Drainage Act (VIII of 
1873J, f. 70 (^)— 'Authorised distribution'', meaning 
of— Distribution made by proprietary bodj/ of xillage, 
whether authorised. 

The words .'authorised distribution” in clause (4) 
of section 70 of tho Northern India Canal and 
Drainage Act, mean a distribution made by some 
authority. A distributiou made simply by the 
proprietary body of a village cannot bo regarded as 
an ‘‘authorised distribution”, within tho meaning of 
the clause, [p, 60, col. 2.] 

Appeal from (he order of the District 
Magistrate, Ludhiana, dated the 17th 
February 1920, reversing that of the 
Deputy Colhctor and Magistrate, Second 
Claes, Jagraon, District Ludhiana, dated the 
Ijrd October 1919. 

Sardar Mehtab Singh, S. B. Public Pro- 
secutor, for the Crown. 

JUDGMENT. — This is an appeal by 
Government agaitst an order of acquittal. 
The facta are a-^ lotlows: — Pakbar Singh 
mortgaged 14 Lighas cf bis land to Badh 
Singh. According to the arrangement, 
which is in force in the village to which 
the parties belong, every man is allowed to 
use the water from the canal for a period 
of one) ghari (= 24 minutes) for every 
wven highas ,o£ l^nd, Pakbar Siagli’a 
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ori^ical turn lasted for sis ff/taris bat in 
ooDseqnero') of his bavini? mortgaged 14 
btffhat to Bu'lh Sirgh he had to give 
no two (/hurt's of his tarn to Badh Siogh. 
When Pakhar Sinch had ased the water 
for foar gknrip, Badh Singh wanted to 
take his torr, but Pakhar Singh would 
not agree and drove Badh Siogh away, 
Pakhar Singh’s defenoe is that he only 
mortgaged the land bot did not give ap 
his rights of irrigating the remaining land 
for the foil period of sis oharis. This 
defenae was overruled by the Magistrate 
who held that the right to use the water 
went with the land, go the Magistrate 
oonvioted Pakhar Singh under seation 70 
(4) of the Canal and Drainage Aot, VIII 
of 1873, and sentenoed him to a 6oe of 
Re. 10 or in default one week’s rigorous 
imprisonment. Pakhar Singh appealed to 
the Distriot Magistrate who agreed with 
the Magistrate on the merits, but held that 
the distribution of water with which 
Pakhar Singh interfered was not an 
» authorized distribution” within the mean* 
ingof seation '’0 (4), 

We are informed by Sirdar Mehtab 
Singh, who appears in this Court on 
behalf of the Crown, that the Canal Au- 
thorities distribute the water between the 
different villages, deoiding how long each 
village is to have the use of the water, 
but that the internal disbribution in 
any village is left to be setttled by the pro* 
prietary body of that village. The question 
is, whether the distribution made Ly the 
villagers themselves is an authorised “dtstri- 
bution” within the meaning of seotion 70 
(4). It IP, as the learned Distriot Magistrate 
desaribes it, a waribandi, based merely on 
mutual agreement between the persons who 
use the water. No d ubt the oanal au- 
thorities fire quite oontont to leave it to 
the villagers to settle the internal distribution 
themeelvep, and so long as the arrange- 
ment works smoothly there is no need for 
the Canal Authorities to interfere. But 
still we find ourselves unable to hold that 
Buoh distribution oan be properly desoribed 
as an ^‘‘authoriz td distribution.” By the 
words *’authoriz:d distribution” we under- 
stand, as does the Distriot Magistrate, a 
distribution made by some authority, and 
we oannot regard a distribution made 
eimply by the proprietary body as an 


‘‘authorized disiribnti jn” within the mean- 
ing of seotion 70 (4). 

It has been argued before ns that it is 
merely a oase of the Revenue Authorities 
delegating their own authority to the 
villager.s, and that the arran^diueu s male 
by the villagers are ooofirmed by the 
Revenue Authorities itasmnoh as fie latter 
realise water rates in aooordanoe with the 
distribution and thereby ratify the arrange- 
ments made by the villagers. No doubt, 
the Canal Authorities are quite willing to 
aoaept the arrangements made by the 
villagers and to levy the water-rates aooord- 
ingly, but the mere fast that they aooept 
the distribution made by the villagers does 
not, in our opinion, make that distribu- 
tion an authorized distribution” within 
the meaning of the Aot. It is urged that 
if the Canal Anthorites are driven to make 
the internal distribution within eaoh of 
the villages, this will entail a tremendous 
amount of extra trouble and labour, but 
we are unable to see why eaah village 
should not be called on to submit a saheme 
for its own distribution whioh oan be 
sanctioned by the Canal Officer concerned. 
In other words, the villagers can still 
continue to make their own arrangements 
as before, but when the arrangement has 
once been made in the village it can be 
pat up before a Canal Offiaer for sanction, 
When that offiaer hae ones sanationed the 
proposed arrangement, the distribution, 
though aatually arranged by the village 
proprietors, will baaome a distribution 
sanationed by the Canal Offiaer and will 
then have his anthority. In the present 
Oise we are unabla to find that the die- 
tribntion made by the villagers has ever 
been submitted to any Oinal Offiaer for 
approval or sanation. All that appears is 
that, so long as no trouble arises, the 
Canal Aathorit;es are content to leave it 
to the villagers to make their own arrange- 
meutf. We think it would be straining 
the law to hold that a distribution made 
by the village proprietors is an “authorizsd 
distribution” within the meaning of seation 70 
(4). Wr, therefore, agree with the finding of 
the learned Distriot Magistrate and d is miss 
the appeal. 

Appeal dismieee i, 
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PATNA HIGH COURT. 

Obiuinal Bbvibiom No 425 of 1920. 

Ostober 2, 1920. 

VresMt: — Mr. Jostioe Jwala Prasad. 

18BI PRASAD OHAWDHRI andothbrb, 
Ibt Pabtt — Petitiombrs 
venus 

Shaikh WARASAT HUS3AIN,2hd 

P*BTT— Opposite Habit. 

Cnminal Procedure Code (Act V of 1898^, s. 145— 
rocoedings initiated on Police report-^Juriadiciion. 

A Magistrate does not act without jurisdiction when 
he initiates proceedings under section 146 of the 
Criminal Procedure Cc^e upon a Police report that 
there is a dispute lihely to cause a breach of the 
peace, [p. 61, col. i.] 

Mr. J. N. ifat^ra, for the PetitioDers. 

Mr. Sami, for the Opposite Party. 
JUDGMENT.— 'This applioation was 
admitted od the groand that the PoHse 
report, apoo whioh the proaeediog of the 
Magistrate noder seetion 145 of the Code 
of Orimical Prooednre was drawn np, did 
Dot disclose aoy apprehension of a breaeb 
of the peace. Jn the proceeding the Magis* 
trate has referred to the report of the 
Police Sob Inspector, dated the 2Dd Novem- 
ber 1919, and says that be is satuhed 
from that report that there is a dispute 
likely tocaocea breach of the peace. This 
report ip, therefore, the laeis of ibe pro- 
ceeding, and if that report dees not 
afford any material for the Magistrate to 
be satisBed as to the existence of a ''dispote 
likely to cause a breach of the peace”, 
the Magistrate will have no jurisdiction 
for instituting the proceeding under section 
145 of the Code. 1 entirely agree with 
the view expressed by Mr. Justice Sultan 
Ahmed in the case of Ban Saroop 
Ohaudhury v. Musammat Danano Koer (1) 
that if the Police report upon which the 
proceeding of the Magistrate is foauded, 
does not disclose any dispute likely to 
cause a breach of the peace, the proceeding 
and the order of the Magistrate as to 
poBsession under section 145 based upon 
it will be ultra tires, I also agree with 
the view that the previous report of any 
Police Officer not referred to by the 
Magistrate in the proceeding will be of no 
avail to show the existence of such a dispute. 
We have, therefore, to conBne ourselves 

(1) 68 Ind. Cbb. 252} 1 P. L. T. 387} 21 Cr. L. J. 
748. 


to the Police report in the prefeent case 
in order to see whether there was any 
material in that report to justify the 
Magistrate to say in the proceeding that 
he was satisfied of the existence of a 
dispute likely to cause a breaeb of the peace. 

The enquiry of the Sub-Inspector was 
started upon the report -of the chatokidar 
to the effect that the parties were collect- 
ing mobs to plough the land in dispute 
and that consequently there would certainly 
ensue a severe rioting. A copy of this 
report of the chawkidar, noted in the 
Station Diary, was incorporated in the 
report of the Sub-Inspector. The Sub. 
Inspector made enquiries and concluded 
bis report by a request to the Magistrate 
to take pieventive action in order to put 
a stop “to the apprehended breach of the 
peace.” From this it would Eeem that the 
Sub-Inspector accepted the report of the 
chawkidar and assumed it to he correct 
for there was no meaning in bis request 
for his recommedation to the Magistrate 
to take preventive action. The Magistrate 
also eculd not igncie the chawkidar's 
report of the parties collecting mobs and 
of there being a likelihood of a serious 
riot in eorscquecce of the diepute between 
the partier, inaemuoh as the chawkidar's 
information was made a part and parcel of 
the Sub-Inepeotor’s report. It was not a 
separate indepeedent previcus report such 
as is referred to in the decision of Mr. 
Juetice hultan Ahmed in the aforesaid 
case relied upon by Mr. Baque. Apart 
from the chaickidar'e report, 'there was 
material in the Sob-Inspector’s report itself 
contained in the eonolndiDg passage already 
referred to, upon which the Magistrate 
was entitled to be eatiefied in bis mind 
of the existence of a dispute likely to cause a 
breach of the peace. 

We cannot lock into the sufficiency or 
otherwiee of the material. If there was 
no material at all in the Police report, 
the Magistrate would have no jurisdiction 
to institute a proceeding under eection 145 
of the Code. But this is not the oaee 
here. The eoncloding words of the Police 
report may not be sufficient in the minds 
of others, yet they might be sufficient to 
satisfy the Magistrate. This would not 
oust the jurisdiction of the Magistrate to 
take action under section 145 of the Code, 
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This has been made eUar by the Fall 
Benob deoision of this Coart io the oa^e 
of Parmetfar Singh v. Kailaspati (2) 
Chamier, C. J„ observes a folloivs: — 

For instanoe, at one time it eras said 
that a High Oo^rt ooald examine the 
information that there was a likelihood of 
a breaah of the peace, on whiob the 
Magistrate initiated the proeeedinge with a 
view to testing its reliability or saOBoieney, 
bat it is now well-settled that the eaffieienoy 
of the information is entirely a matter for 
the Magistrate and that the High Gonrt 
will not require it to be famished to him in any 
partioolar form.” 

It will be dangerous to hold otherwise. 
The Magistrate being responsible for peace 
and order, his discretion to institate a 
proeeeding nnder eeotion 14i5 sboald be 
nnfettered, provided he has before him 
material, however slight, for his being 
satisSed as to the existenee of a dispote 
likely to canee a breach of the pease. 
The Legislatare has purposely laid down in 
olaase (1) of eeotion 14 d of the new Code 
that all that the Magistrate n^ed be satisfi* 
ed of, for the purpose of instituting pro- 
ceeding under section 145, is *'tbat a 
dispute likely to cause breach of the peace 
existed”. No longer the danger need now 
be imminent or immediate. No longer 
the Magistrate should wait till the matters 
precipitate into a riot ending, perbapp, in 
bloodshed, which only a timely action 
under section 145 can avoid oi- prevent. 
J, therofore, bold that upon the materials 
in the present case the Magistrate was 
entitled to start the proceeding under 
eection 145 and bis action was not without 
jurisdiction, I need not refer to the other 
authorities oiled by Mr. Haque, for be 
conceded that the luling already referred 
to [flam Saroop Ohaudhtiry v. Musammat 
Dareano Koer (1)] is the strongest and 
approaches more nearly to the present case 
than others. True, as pointed out by 
Mr. Haque, witnesses during the enquiry do 
not speak of any danger to a breach of the 
peace. But there is no necessity of any 
evidence being recorded on the point, for, 
after the proceeding is legitimately started 
under clause (0 of the section, the enquiry 
under clause (4) is restricted the finding ouf; 

(2> 35 Iiid. Caa. 801; I P. L. J. 336 at p. 311; 1 P* 
L. W. 95; 17 Cr. L. J. 369; (1017) Pat. 1. 


of the possession of the parties. For the 
same reason, the Afagistrate is not required 
to record a finding on the existence of a 
danger to the breach of the peace in his 
final order under olaase (4), declaring one of 
the disputing parties to be in possession of 
the propriety. The petitioners did not offer 
any evidence of there being no danger to 
the breach of the peace, nor did they, it is 
conceded, urge this point in argument before 
the Magistrate. They did not avail them' 
selves of clause (5) of the section, under 
which it was open to them to show to the 
Magistrate that no such dispute, as was 
mentioned in the proceeding drawn up 
under clause (1), existed. The fact stated 
in the proceeding, that the Magistrate was 
satisfied as to the existence of dispute likely 
to cause a breach of the pease, remained, 
therefore, unchallenged at the trial. This 
shows that the Magistrate was right in the 
interpretation of the Police report and in bis 
coming to the conclusion upon that report 
that a dispute likely to cause a breach of the 
peace existed. This also shows that the peti- 
tioners would not have raised this objection 
if the decision of the Magistrate was not 
adverse to them on the question of possession. 
I do not think they can be permitted to take 
this objection in revision unless there was a 
clear want of jurisdiction : Vide Kulada 
Ktnkar Roy v. Danesh ilir (3). Their Lord* 
ships of the Calcutta High Court observe as 
follows : — 

But he contends (hat, as the Police 
report, upon which the Magistrate proceeded 
to draw up the initial order, was defective 
and did not set out sufficient facts to justify 
an apprehension of the breach of the pease, 
the whole proceedings were without juris- 
diction, and it is the duty of this Court to set 
aside the final order. We have no hesitation 
io holding that we ought not to accede to 
this contention, Here the petitioner, in the 
language of Coleridge, J., in Idarsden v. 
War-Ue (4), chose to wait and take the chance 
of judgment in hie favour, and be cannot 
now be heard to complain of excess of juris- 
diction and to claim as matter of right that 
the proceedings should be quashed. The 
rule laid down by the Court of Appeal in 

(3) 83C. 33 at p. 48; 2 C. L. J. 271i 2 Cr. L. 
J. 670; 10 C. W. N. 2.57 (F. D.). 

14) (1854) 3 El. & Bl. 695 at. p. 701; 2 Com. L. E. 
1707; 23 L. J. Q. B. 263; 18 Jur. 678, 2 W. E. 466| 97 
E. E. 711; 118 E. R, 18C2. 
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Far^uharson v. Morgan (5), oamelyi that 
where total absoDos of jariadietioQ appears 
on the faee ct the preaeedings io an inferior 
Ooarf, the snperior Oourt is bound to inter- 
fere, does not, even in its limited form, apply 
to the eiroam<4tanees of this ease, and so far 
as we are aware, has never been adopted 
by the Oonrts of this oonntry.” 

1, therefore, overrale the prineipal objeo- 
tioD, apon whioh this applieation was admit- 
ted and the Bale was issued. 

Mr. Haqoe then sontends that the order 
of the Magistrate is wrong, inasmueh as be 
has disoarded the dosamentary evidenee of 
the parties as being valaeless, has omitted 
to oonsider the mortgage^bonds and other 
dosuments produeed by the petitioners and 
exhibited in the ease and baa based his 
finding of possession in favour of the sesond 
party upon ineuffioient dosamentary evi* 
dense. 

1 have sarefally sonsidered this argament 
and at first it appeared to me to be plausible, 
but on a full soosideration I am unable to 
agree with the sontention of Mr. Haque. 
The Magistrate has sonsidered the oral and 
dosamentary evidence addased by the 
parties. No doubt, be thought the oral 
evidence adduced by the parties as valueless, 
He wap, however, of opinion that the 
dosumentary evidence was overwhelming 
and sonslusive as to the possession of the 
second party. He has detailed them seriatim 
A to B. It would appear that the road cess 
jamabandi filed by the proprietors inclading 
the family of Isri, the first party, and the 
decision of the &u^t 0 ara officer in the presence 
of first party whereby the names of the 
second party were recorded, oonolosively prov- 
ed their possession of the land. The recent 
hutwara paper, particularly after contest, is 
under the law conclusive as to possession in a 
proceeding under section 145 of the Code. The 
name of the second party in further recorded 
in the Zemindar’s Sarishta and rent receipts 
were granted by the first party, lari Chaw- 
dbri and his co partners. The oral evidence 
eapported by the aforesaid documents, though 
in itself valueless, might very well cause 
preponderance of evidence io favour of the 
second party. Therefore, the Magistrate’s 
finding is uocballengable when be says:— 

1 am satisfied on the consideration of the 

(6) (1894) 1 Q. B. 662; 63 L. J. Q. B. 474; 9 R. 
02| 70 L. T. 162j 42 W. R. 806; 5S J. P. 495. 


entire facts ond evidence that the second 
party is in possession." 

In face of this clear statement, it cannot, 
with any propriety be said that the Magis- 
trate did not consider the documents on 
behalf of the first party. There is, therefore, 
no error of jarisdiction in the order passed 
by the Magistrate. 

The application is accordingly rejected. 

Buie discharged. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Obiminal Rbvjsion No. 383 of 1920. - 
May 10. 1920. 

PreserU: — Mr. Heald, A. J. 0, 

EMPEROR— Prosecutor 
versus 

NGA-PO SIN— Acoosed. 

Burma lownB Act cm oj S8. 7 (1) fk', (!', 
9 (2i— Headman, duties of, whether include conveyance 
0 / dak — Refusal to assist headman— Offence, 

It is no part of the ordinary duty of a ward head- 
man to provide coolies to take out a Deputy Com- 
missioner’s letters from hia headquartcra. [p. 64, col. 

^•i 

Therefore, where a person residing within a ward 
is requested by the headman to convey letters to 
the Deputy Commissioner's camp and he fails to do 
so, he is not guilty of an oSoncc under section 9(2) 
of the Burma Towns Act. [p. 64, col. 1.] 

JUDGMENT. — The headman of Min* 
gyauDggon ward in Bbamo Town was ordered 
by the Sub-Divisional Officer of Bbamo to 
provide a oooly to take letters to the Deputy 
Commissioner, who was on toar, The ward 
headman ordered one Po Sin, who is a 
fisberman, to go, but Po Sin failed to go, 
becaose, as he says, he was footsore and 
bis daughter was ill. The headman com- 
plained to the Sub- Divisional Magistrate, 
who transferred the complaint to the 
Additional Township Magistrate 'Vor trial 
under section 9 (2) of the Burma 

Towns Act.” The Magistrate tried Po Sin 
and convicted him under that section, fining 
him Rs. fi. 

The District Magistrate, who is of course 
also Deputy Commissioner, called for the 
record in revision, and reported it to this 

Court for a ruling as to whether or not Po 

Sin was rightly convicted. 

Section 9 of the Towns Act says that 
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every person residing in a ward shall, on 
the reqaieition of the headman, be bound to 
assist him in the ezeontion of bis publio 
duties and that if he refuses or negleots to 
aomply with any lawful requisition of the 
headman he shall, in the abseooe of reason* 
able ezouse, be liable to Gue. 

Seotion 7 speoiGes the publio duties of a 
headman and the D’striot Magistrate 
suggests that the duty generally to assist 
all offioers of the Government in the ezeoution 
of their publio duties,” may possible oover 
the present oase. 

There seems to be no ruling in either 
Upper or Lower Burma ezaotly on the point. 

The oase of Queen Empren v. Nqu Kauk 
(1) was in some respeots similar, but the 
wording of the olause cn whioh the deoision 
was based was different. 

The meaning of olause (n) of seotion 
8 of the Village Aot, whioh oorresponds 
to the olause (1) of seotion 7 of the To ^ns 
Aot to whioh the Distriot Magistrate refers, 
was oonsidered in tbe oase of King Emperor y. 
Lu Fe (2), but tbe oiroumstanoes of that oase 
were different and the ruling is of little, if 
any, help towards the deoision of tbe point 
raised in tbepreient ease. 

It seems to me that it is impoasible to 
lay down any general role and that eaoh 
ease must be deoided on its own merits. 

It is possible to ooneeive oiroumstanoes 
under whioh tbe refusal of a villager or 
resident of a ward to take a message from the 
headman to the Deputy Commissioner would 
be punishable under seotion 9 (2) of the 
Towns Aot, but it seems to me that it is no 
part of the ordinary duty of a ward headman 
to provide ooolies to take out a Deputy Com' 
missioner’s letters from bis head quarters 
and that, in the absenoe of proof of any 
emergenoy, the Sub Divisional OfHoer’s 
requisition sailing on the headman to 
perform that duty was not warranted by 
tbe provisions of seotion 7 of the Towns Aot. 

Tbe elause (A;) of seotion 7 to wbiob 
the Township Magistrate referred, was 
obviously inapplioable. It says merely that 
it is the duty of a ward headman to 
oolleot and furnieb guides, oarriage, and 
means of transport for troops or Polioa 
and provides that payment for those servioes 
must be made in advance. In tbe present 

(1) TJ. B. R. (i802.96) 1, p. 321. 

( 2 ) 4 h. U. R. 150} 7 Cr. L. J. 450. 


ease there is no suggestion that any payment 
was ever tendered, and the servioes required 
were not those mentioned in that olause. 

1 am of opinion that the ooDviotion in 
this case was mistaken, and, as the oase 
has been reported by the Distriot Magis* 
trate, I set aside the oonviotion and sen- 
tenoe and direct that the aooused be acquitted 
and that tbe Gne which has been paid be 
refunded. 

Conviction get aside. 


MADRAS HIGH COURT. 

Ckiminal Revision Case No. 253 of 1920. 

Criminal Revision Petition No. 215 

OP 1920. 

October 8, 1920. 

Fresent : — Justice Sir Abdnr Rahim, Kt. 

In re PONNUSAMI PILLAI— Accused- 

Petitioner. 

Madras Regulation (H of 1816^, s. 10 — Village 
Magistrate, poioers of— Confinement in front of temple, 
Ugalify of. 

Under seotion 10 of Madras Rogulatiou II of 1816 
a Village Magistrate has power to enforce a sentence 
of confiocment only in the village choultry and no. 
where else. Confinement of an accused person in 
front of a temple is illegal. 

Petition, under sections 107 of tbe 
Government of India Aot, and olause 27 
of tbe Letters Patent, praying the High 
Court to revise the judgment of the Court 
of the Village Magistrate, Vellai Adambar, in 
C. C. No. 1 of 1919, dated the 3ist December 
1919. 

Mr. R. Qanapathi Aiyar, for the Petitioner. 

Mr. V. L Ethiraj, for the Public Proseontor, 
for the Crown. 

ORDER. — Seotion 10 of Regulation II of 
lbl6 authorises tbe Village Magistrate to 
sentenoe a person guilty of oertaiu offenoes 
of a trivial nature to oonGnement in tbe 
village obonltry for a period not ezoeediog 
12 hours. In this ease tbe aooused was 
sentenoed and plaoed in oonGnement in front 
of a temple which is said to be a public 
place iu the village of Vellayathambur. 
Tbe Village Magistrate has power only to 
enforee the sentenoe of oonGnement in tbe 
village obonltry and nowhere else. [Sea 
Kumarasami Ohetty, Inre Tbe sentenoe 

is, therefore, set aside. 

M.C.P. 

Order set aside, 

(1) 1 Weir £24. 
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ALLAHABAD HIGH COURT. 

Sso nuO^viL App*4L No. of 1917. 

Jons z1, i9:i0. 

Preien*:— Mr. Jostioe Walah and 
Mr. Jostioe Snlaiman. 

MITAN KHAN— PlaimtjFF— 

APPKLLA^T 

venus 

SARFARAZ KHAN and otbers— 

D^'Fi^^DAMTS — RKHPONDEsm. 

Civil Prf>cedure Code (Act V of 0- 11, r- 2 — 
Suit to reco' er immoveable property — Subsequent suit 
for mesne profits, uhether barred. 

Inasmach as a claim for mesne is based 

on a cause of action distinct trom a claim for . the 
recovery of immoveable property, Order II, rule 2 
of the Civil Procedoro Code will not operate to bar 
a suit for mesoo profits brought subsequently to a 
suit for possession, [p. 63- ool. J»3 

BeooDd appeal agaicet tbe decree of tbe 
Diotriot Jndgr, Badaao, dated the2^th May 
1917. 

Mr. Likshmi }*arain, for tbe Appellant. 

JUDGMENT. 

W*L'tH, J. — On tbe aatbority of tbe oa^e 
of tiandan Singh V. Oanga Parehid {1} and 
(be ease of Ponuammil v. Bimamirdi 
Aiyar (2), I thick that we haye do alter- 
ca ive bat to restore tbe decree of tbe 
Brst Coart, allowiog tbe appeal with costs 
here and hitherto. 

SoiAiMtM, J, — This is an appeal arisiog 
oat of a Boit for me«De proBte. It appears 
(bat on tbe 17th of Augast lo78 ooe 
Musammat Mob^n Kner wbo was only a 
limited owner, made a mortgage of tbe 
property for which mesne profile are now 
fllaimed in favoiir of the defendants. It 
is DOW admitted that on tbe death of 
Mobao Kaer, Piarey Lai, her daagbter’a 
eon, saoeeeded to tbe fall proprietary 
interest in the property, tbe mortgage being 
good only for her lifetime. On tbe 30cb 
of September 1915, Piarey Lai sold hie 
rights and interest to tbe plaintiff. After 
this tbe plaintifi brought a suit for recovery 
of possession of tbe property oovered by 
tbe sale deed without claiming any mesne 
profits. The exact date on which tbe suit 
was brought is not apparent from tbe 
record. On tbe Ifitb of Augast 1916 a 
decree for recovery of possession was passed 

(1) 20 lud Cas 892; ^6 A. 612: II A. L. J. 786. 

(2) 27 Iml Caa. 679: 36 M S 9: 7 M. L. T. 125. 28 
M L. J. 127} (19161 M. W. N. 130. 


ds 


in favour of the plaintiff. After this decree, 
the plaintiff brought a suit for recovery of 
mesne profits fjr tbe year 1323 FaUi, on the 
16th of September l9l6. I may note that 
the year 1323 Fasli begins from a period 
previous to tbe execution of tbe sale-deed 
and extends right up to the 11th of Sep- 
tember 1916, that is to say, sometime 
after the passing of tbe decree for posses- 
sion. The Court of first instance decreed 
the suit The learned District Judge dis- 
missed the suit, brlding that tbe present 
oltim was barred by O'derll, rule 2 of the 
I o3e cf Civil nceedure Tbe plaintiff 
oorres op in second appeal to this Court, 
and the case has been referred by a Single 
Judge of this Court tD a Bench of two 
Judges. Oq behalf of tbe plaintiff it is 
cot. tended that a claim for mesne profits 
arises cnt of qnite an independent and 
distinct oanse of action from that on the 
baois of which a suit for recovery of posses- 
sion is brought, and that, therefore, the 
present claim was in ro way barred by 
the provisions of Order II, rule 2 of the 
C )4i of OtV'l Pfojeiure. in the old Act, 
Vill of le59, in section 10 there was an 
express provision under which a claim for 
mesne profits was deemed to be based on a 
distii.ot and separate cause of action from 
a claim for recovery of possession. Aot XlV 
of 1&82 apparently introduced an alteration. 
The words of the present Act, V of lv08, 
Older 11. ruU 4, are similar to section 44 
of Aot XlV of 1862, and are as follows : — 
No oause of action shall, unless with 
tbe leave of the Court, be joined with a 
suit for the recovery of immoveable pro- 
perty, except claims for mesne profits or 
arrears of rent in respect of tbe property 
claimed or any part thereof. ” On 
behalf of tbe appellant it is oontendei that 
as Order II, rule 4 is worded it is quite 
clear that the Code contemplates that tbe 
claim for mesne piofits is based on quite 
a distiuct cause of action from the claim 
for tbe recovery of immoveable property. 
If tbe qnescion bad been res int-gra, I might 
have bad eome diffisuiiy in accepting this 
interpretation of tbe rule, but tbe Full 
B:)uoh case of t onnam,mal v. Ramamirda 
Aiyir (2) bas interpreted this role in tbe 
way contended for by tbe learned Vakil 
for tbe appellant ; and in the Full Bench 
case of .Vnififin Singh v. Qanga tarshad (l) 
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an opinion baa boon expressed wbfob to 
some extent snpports bis oontention. In 
this latter ease it was distinatly held that 
a claim for arrears of rent is not on the 
same onose of action as a claim for pos- 
session of the property. Now, a claim for 
mesno proBts and a claim for arrears of rent 
stand on the same footing so far as Order 
II, rnie 4, is concerned. I, therefore, think 
that the view expressed by the Foil Bench 
is binding on this Court. The claim is 
not barred by Order 11. rule 2 of the Code 
of Civil Proaeioro ; bat the plaintiff is 
entitled to mesne profits only from the 
date of his sale-deed, dated the 30th of 
September 1915, up to the end of the 
Foalt year. This amount had been granted 
to him by the Court of first instance. I 
would, therefore, restore the decree of the 
first Court. 

Br THE Oocnr.— The order of the Court 
is that the decree of the lower Appellate 
Court is set aside and the decree of the 
Court of first instance is restored with 
costs in all Courts. 

Order set aside. 


Madras high court. 

Appeal against Order Wo. 250 ok 1919. 

August 18, 1920. 

Pre«e«t:— Justice Sir William Ayling, Kt,, 
and Mr, Justice Odgers. 

ALAJI ISEEK SAHIB 

AND AMOTHER— DePEWDAMTS NoS. 2 AND 3 

Appellants 

versus 

VENGU OHETTY and OTfiERs — P laintikk 
AND Dependants Nos. 1, 4, 5, 6 and 7— 

Respondents, 

Civil Procedure Code (Act XIV of \HS2J, $. 315 _ 
Ci'vti Procedure Code (Aci V of i908), O. XXI, r. 93 
—Auction.sale held under Act of \>'>^'2~DeclaTation of 
ahsence vf taleaUe xntereat in fudgmenUdehtor after 
CMClment of new Code—Riyht of 2^urchatcr to refund 
of purchaee-money. 

A purohaaor at a Coort Bale held while Act XIV 
of iHHij wae in force has the right to claim refund 
of the pnrehaHO-money by suit where it is after, 
wards declared that tho judgment-doblu. iio 
enleablo intercat iu tho property ovou though iho 


declaration is made after the enactment of the 
now Civil Procedure Code of 1908. [p. 67, ool. 2.j 

Mohideen Ibrahim v. ilahamed Meera Levvai, 17 
Ind Cas 437? 23 U. L. J. 487: 12 U. L. T 43 } (1912) 
M. W. N. 1130, Tirumalaisami Naidu v- Subramaniam 
Chettiar, 45 Ind. Cas. 109; 40 M. Ii.i09 and Abbott v. 
Minister of Lands, (i895) A. 0. 425; 64 L. J. P. 0. 
1(^7; 1 1 E. 466; 72 L. T. 402, distingnlahed. 

Colonial Bu^ar Refining Co. v. Irving, 0906) A. 0. 
369; 74 L. J. P. 0. 77; 92 L. T. 738; 21 T. L. R. 613, 
applied. 

Appeal against the order of the Distrist 
Court. North Araot, in Appeal Suit No. 765 
of 1917, preferred against the deeree 
of the Court of the District Mnnaif, 
Ohittur, in Original Suit No. 547 of 1916. 

FACTS appear from the judgment, 

Mr. L. A. Qovindnragava Aiyar^ for the 
Appellants. — The plaintiff’s suit is not 
sustainable having regard to tho provisions 
of Order XXI, rule 9.3, Civil Procedure Code. 
Though the sale was held while the Civil 
Procedure Code of 1882 was in force the 
judicial declaration that the judgment-debtor 
had DO saleable interest in tbe property 
sold was made only after the passing of tbe 
new Code. The plaintiff, the Court auction- 
purchaser, cannot claim the benefit of 
section 315 of tbe old Code which gave him 
the right to restitution of the purchase- 
money. Order XXI, rule 93of the new Code, 
which corresponds to the old section 315, does 
not prescribe such remedy for the auction- 
purchaser unless, on his application to set 
aside the sale under rule 91. See Mohideen 
Ibrahim v. Mahamed Meera Levvai (1) and 
Tirumalaisami Naidu v. Subramaniam Ohetiiar 

( 2 ) , Also Abbott V. Minister of Lands 

(3) . 

Mr. 5, T. Srinivasagoptlachari, for the 
Respondents.— —The oaaos relied on by the 
other side are applicable only to sales 
held under the new Oode. The statutory 
right to a refund of tbe purchase money in 
the eventuality of tbe judgment-debtor being 
found to have no saleable interest was 
acquired by the purchaser the moment the 
sale was held under section 315. Tbe sale, 
which is the potent factor, was held under 
the old Code. Tbe right of the purchaser 
cannot be divested merely because the 
judgment debtor’s absence of interest was 

(1) 17 Ind. Cas 437; 23 M. L. J. 487; 12 U. L. T. 
431; (1012 M. W. N. 1180. 

(2) 4S Ind Cas. 109; 40 M. 1009. 

(3. (I895j A. C. 425; 64 L J. p. 0. 167; 11 R. 4(0j 
72 L. T. 402. 
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deolared after the paising of the new Co3e, 
The parohaser would not have bid at the 
BQotion if he bad not the statutory safe* 
guard provided by seotion 315. 

JUDGMENT.— The faets anteeedeot to 
thie ease are thus eumoiarised by the 
learned Distriat Judge: *’The first defend- 
ant’s late hnsband obtained a deoree against 
two persons, Munisami and Arumngam, and 
attaohed oertain property and brought it 
to sale on 20tb August 1906. The plaintiff 
purehased sertain items and paid the money 
wbioh was applied to the deoree in rateable 
distributions. A third party then sued the 
plaintiff and first defendant’s late husband. 
The suit was dismissed in 190?, bat the first 
appeal was allowed in 1 910 and the seoond 
appeal oonfirmed this in 1912. It was 
deolared that the judgment debtors had no 
saleable intsrest and the sale was, therefore, 
Bet aside, 

On this, plaintiff sued to reoover from 
first defendant, as the representative of her 
late buebaud, the portion of the sale prise 
paid by him, whioh had been paid over 
to her husband in rateable distribntion. The 
Distriet Mnnaif dismissed the suit as not 
maintainable. The Distriet Judge, on appeal 
held that the suit was maintainable and re- 
manded it for disposal on its merits. 
Against this the present appeal is preferred. 

The sole question is, whether the suit 
will lie. Mr. Govindaragava Aiyar for 
appellants draws our attention to the 
differenoe between seotion 315 of the old Civil 
Prooedure Code and the oorresponding provi- 
sion of the present Code, (Order XKl, rale 
93)' and argues that under the present Code 
where the judgment-debtor is found to have 
no saleable interest in the property -sold, 
the auetion purobaeer has no remedy at 
all ezoept in oases where he himself ap- 
plies under rule 91 within the presoribad 
time to have the sale set aside. As an- 
thority be relies on the judgment of Napier, 
J., in Mohideen Ibrahim v. Sdakamei Ideera 
Levoai (1) and of a later Benob of this 
Court in Tirumalaitami Naidu v. Subra^ 
maniam Ohettiar (2). If the question has 
to be deoided solely with refereooe to the 
provisions of the present Code these oases 
are oertainly authority for Mr. Govinda- 
ragava Aiyar’s oontention, though we desire 
to guard ourselves against expressing oon- 
^urrenoe (as at present advieed^ in the 


nnneoessary for ne now to deoide the 
somewhat diffioult question of the position 
of the anstion-pnrohaser in sash oases, 
beoause tbera is an important differentiating 
faotor in the oase before us. The sale 
with whioh we are oonoerned was held 
in 1906 under the old Code and that Code 
deolared that, “when it is found that the 
judgment-debtor has no saleable interest 
in the property whieh purported to be 
sold and the purobaser is for that reason 
deprived of it, the purobaeer shall be 
entitled to reaeivebaok his purobase-money 
(with or without interest as the Oonrt 
may direot) from any person to whom the 
pnrohase-money baa been paid.” (Seotion 
315). Plaintiff in the preeent oase would nn- 
deniably have been entitled to the right thns 
deolared if the old Code had remained in 
forae and, in our opinion, he is nob deprived 
of its benefit by reason of the superea* 
sion of that Code by the present enaotmsnt. 
The Site was held under the Civil Procedure 
Code of whioh the seotion above quoted 
was a part : thie was in effeot one of the 
oonditions of eale and a most important 
one at that. As already stated, we do not 
propose to disouss the state of affairs under 
the present Code. But it oannot be denied 
that the right of an auotion purobaser to 
reoover baok bis money where it tarns 
oat that the judgment-debtor had no interest 
in the property is a very potent faotor in 
determining the amount a reasonable man 
would bid. The absenoe of snob a remedy 
and the oonsequent neoessity of guarding 
himself against the risk of total loss of 
bis money mast tend to make a prndent 
man limit bis bidding to something ma- 
terially below what he may estimate to 
be tbe market value of the property. In 
ths present ease plaintiff mast be taken 
to have made bis bid in relianoe on the 
guarantee of remedy in a oertain eventnality 
given him by seotion 315 of the Code then 
in foroe and he is, in our opinion, both 
equitably and legally entitled to the benefit 
of that provision in spite of the faot that 
tbe Legislature did not eboose to reprodnoe 
it in tbe present Code, whioh governs the 
sales that ta^e plaoe after its enaotment. 
It is true that tbe absenoe of saleable 
interest in the judgment debtor was not 
deolared till 1910, but this is immaterial. 



6S 


INDIAN CASKS. 


[1921 


GiVOi PKASiD r. SAM SARUP. 

He ia conp^th lees entitled to the benefit 
o! the expreee dealaration of the law 
under whioh he paroha^ed, that in a 
aertain eveotoality he ebonld have his 
remedy. We think the deftision of their 
Lordebipa of the Privy Connoil in Oolonial 
Sugar ^eiiuing Co. v. Irving (4) ie very 
math in point in this oonneation. To qoofe 
the words of Lord Maanaffhten thie is 
more than a matter of prooedare, it fooehee 
a ri^bt in ezistenoe at the time of the passing 
of the Aet. We do not think the ease relied 
on by appellants’ Vakil, Abhctt v. 
Minister of Lunds (3), has any bearing on the 
question. That oace turned on the right 
to ezeraiee an option, which was not in 
faat ezersised until the law conferring it 
was abrogated. The right to rea'''Ver in 
a certain eventuality claimed in the pre'^ent 
ease wee a right whioh accrued the moment 
plaintiff paid the eale price. 

The aoDolosion we have taken on this 
point ie identical with that arrived at by 
the learned dodges in Tirum daisami Saidu 
V. Subramaniam Chettior (k). 


We dismiee the appeal with aoets of first 
respondent. 


M. c. P. 


Appeal dismissed. 


(4) (1905) A. c. 369j 74 L. J. P. C, 77; 92 L. T. 
788; 21 T. L. R. 613. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1174 (p 1917 

Joly 5. 1920 

Present ; — Mr. Jn»tice Piggott and 
Mr. Justice Gikol Prasad. 

GANGA PRASAD and ANoruER— 
Defendants — Appellants 
versus 

RAM SARUP AND OJHICR9 — Pl-)ntikks and 
Defend nta— Rr p'»»'r.»:NT . 

Jlindu Joint family — i'athcr, ns niajingcy, 

right of, to alienate family properly - Xccesstfy— burden 
of proof. 

A father, as manager uf a joint Umdu familv, 
hii6 not a general right to dispose of joint family 
property by way of sile or mortgage Eren though 
tb© money raised is used by him iu some biisincss 
by which ho espccts to make more money. Where a 


mortgage of family property by a father is sought 
to bo enforced, the burden lies heavily on the person 
seeking to enforce ic, of proving the existance of 
legal necessity for the transaction [p. 6», cols. 1 & 2.] 

Sac uid Hppeii ag*msc tue decree of the 
DHtrict. Judge, Oawnpore, dated the 23rd 
Miy 1917. 

Dr. K. S. Katiu, for the Appellants, 

Mr. Damodar Das, for the Respondents, 

JUDGMENT.— This was a suit on a 
mortgage of the 2Dd of May 1909. The 
mortgagors were two brothers, Newazi and 
Dbanna. The euit is brought by the mort- 
gagee against these two, along with Ganga 
Priead and B.isant, the minor eons of 
Dhaona. The proneity alienated was a share 
in an ancestral bouse, of which share the 
pre.^ent owner© are admittedly the four 
d*'feiidant'.-. The objeat of the ©ait, of courso, 
Ht) birid the interest of the two minor 
Heleiidantrt in the pr.iperfy sought to be 
brought to sale. The mortgage*debt is stat- 
ed io the deed in suit at Rs. 500 It was 
made up as follows:— Re. 269 was already 
due to the mortgagee upon a et-ries of loans 
advanced to the mortgagors on their personal 
eeourity ; a sum of R>4. 231 was to be paid 
over at registration. The minora filed a 
separate writ'eu statement raising various 
defences. We are only concerned at present 
with the fact that they challenged the 
plaintiff to prove that the sum of Rs. 231 
WAS aotoally advanced and, secondly, that, 
if advanced, i5 was borrowed by the mort- 
gagors for any such legal necessity as would 
euti'le them to charge the ancestral joiot 
fjmily property. 

The Court of first ins'ance found for the 
pUiniiff ouall issues so far as these concerned 
the sum of Rs. 269, and the appeal now 
before u-t do-s not challenge the right of the 
plaiunff to obrain a decree for sale in reapeot 
of this sum with interest. 

The Trial Court, however, upheld the 
defence of the minors in respect of the item 
of Rl 23 1 to its full extent, holding that it 
wa-* nor. proved that thie cash advance had 
ever been nia''e by the mortgigee to the 
mortgagors On this finding, of course, the 
questiou of legal necessity for this loan did 
uot arise, in appeal the learned District 
Judge held that R^. 231 had, in fact, been paid 
over by the morigagee to the mortgagors at 
the time of registration, though not in the 
pretence of the Sub- Registrar. Thie ie a find* 
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\US of faotby whiah we are boaQ4 ao3 whi«i*i h 
not ehallBDBpd in tbe meroorandam of apieal ' 
before op. The qaeetion remains, whether 
this snm of R?. 231 renreaenta a debt inaarred 
for legal neaesaity. On one point whtah has 
only ineidentally been taken by tbe learned 
Dietriet Judge, the appellants are eertainly 
right. It appears that of the two appellants 
in this Court, namely, the two minor sons of 
Dbanne, Ganga Prasad, the elder, was in 
exiatfDoa at the time when the mortgage in 
Buit was oontraeted while Basint, the youn- 
ger, was born subsequently. The learned 
Uistriet Judge has reraarkei ineidentally 
that, under these cireumstanoes, Basant, at 
any rate, is not entitled to ohallenge the 
alienation. On the prineioles laid down by 
a Benah of this Court in Tuhhi Ram v. Babu 
Lai (1) it is poffiaient that the elder of tbe 
two minors, Ganga Prasad, was in exietenoe 
at tbe time of the al’eoation to enable this 
defenae to be set op on behalf of hie younger 
brother as well ae of bimeelf. There remains 
the qaeetion whether tbe learned District 
Judge’s Bnding that there was legal Dpoeseily 
for this loan of R*. 231 ia a aorreot finding, 
or is one with which we aan or ehould 
interfere in second appeal. The question of 
legal neaesiity is usnally a mixed qaeetion 
of fact and of law. The evidence on which 
tbe learned District Judge has seen fit to 
proceed is undoubtedly flender, but we are 
prepared to accept so ranch of bis deo'sion 
as can be treated as a boding of fact. It 
appears then tha*^, at the time when this 
transaction was entered into, New&zi and 
Dbanna were carrying on a business as con* 
tractora for the Saddle and Harness Factory 
at Oawnpore, They borrowed this sum of 
Rs. 2H for tbe purpoee of this busineso. 
There the evidence etnpp, and the learned 
District Judge himself has recorded no 
finding which goes beyond this. He seems 
to be of opinion that a father, as manager 
of a joint Hindu family, has a general right 
to dispose of joint family property by way 
of sale or mortgage, provided that tbe monty 
thus raised is used by him in some business 
by which he expects to earn more money. 
In oor opinion this is not a correct statemer.t 
of the powers of tbe manager of a joint 
Hindu family, and a heavier birdeo of pro jf 
lay upon the plaintiff mortgigee in this case 

(1) to Ind. Caa. 903; 8 A. L. J. 33 A. 65i. 


before heoouH sucieed as regards this loan 
of Rs. 211. We are content to refer to what 
H practically the latest authority on thi! 
point, the decision of their Lordships of the 
Privy Council in Ran Ohandra v. 

Bhup SingK (2). W* refer particularly to 
the remarks regarding the onus of proof in 
such a suit as the oresent, which are to bj 
founl at page 4t5 of the report. In our 
opinion this appeal must succeed. 

We set aside the decree of the lower 
Appellate Court and restore that of the 
Court of first instance so far as these 
present appellants are ooneerned. The 
appellants in this Court will be entitled 
to their costs in this and in tbe lower 
AppslUte Court. The costs in this Court will 
include fees on the higher scale. We 
formally enlarge the time for payment to 
three U) months from the date of this 
decree. 

Decree $ei aside. 

(2) .39 lull. Cns. 230i 39 A. 437; 21 C. W. N. 69S; I 
P. L. \V. 557; 15 A. L. J. L. R. 493; 28 

C. L. J. 1; 33 M. L. J. 14; (1917> M. W. N. 439j 
22 M. L, T. 2>j6L. W. 213j4l 1. A.126(P. C.). 


MADRAS HIGH COURT. 

Sjc ).H i> C ivil Appevl No 17JI of 1919. 

August 12, 1920. 

P;.g,en/:— Mr. Justice Sidasiva Aiyar 
and Mr. Justice Napier. 
empire OF INDI\ L FE ASSURANOS] 

COVIPaNY limited. BOMBAY— 
DiFESDaSr No. I — APPELLXNr 

tenus 

S. NANU AIYaR— Plaintiff— 

R«f=PONLE>T. 

Companfj—Ai/ent, right of, to receive 
commi^shn on premia paid subsequent to his diarnU* 
sal, 

lu tbo absouce of a dcdnite agroomoat to that 
effect, au Agent of a Life Assnranco Company 19 not 
entitled, on tbo termination of his eerrices, to com* 
mission on subsequent premia paid by policy-holders 
in respect of policies securer by him, as his right to 
receive cointnissiori on such policies lapses on hie 
dismissal, [p. 74, cols, I <t *^] 
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Se.ood appaal agaioat the deoree of the 
Lonrtof the Temporary Sabordinate Jodge. 
Vellore, m Appeal Sait No. 2 of i919. ppe- 
ferr^ againnt the dearee of the Ooort of 

No'. 307 

FACTS appear from the jodgment. 

Mr. A. Kfishni,u>ami Aivar, fwitb’him Mr. 
«. Paianjah Sastri)^ for the AppelUot,— The 
lower Conrfc erred in allowing eommiesion 

to the respondent on premia paid by poliay. 

holders after the termination ofhisageney. 
The respondent does not base hie snit aa for 
damages for wrongfal dismissal. The lower 
Court h&a ignored the book 'Instrnotions to 
Agents.’ Exhibit T.whioh is part of theoontraot 
between the parties. Artiale 29 of that 
book elearly sets forth that the aommiasion 
was payable only so long as the premiums 
were paid and the agent aontinued to re. 
present the aompany. Even if there was 
no Buah oontraat. the agent who is paid 
commission for serviaes to be rendered will 
not be entitled to it when he is no longer 
in a position to render any serviae to 
the aompany See Albert Life Ineurane* 
Arbitration, Lewtn'e ease {1). Generally, the 
serviaes for whiah an agent is paid by way 
of eommiesion are more sobstantial than the 
introduation of poliay. holders. They are in 
the Book of Instruations, vide Artioles 31 
and 41, and it is only reasonable that the 

oommisaiou lapses on the termination of bis 
ageooy. 

Mr. T. A. Vencatarama Sastri, for the Re- 

epondent.— Generally, the oommiseion is for 

the agents introdnaiog busirieis to the 
aompany. He is entitled to oommiseion on 
whatever IS paid by aoatomers whom he 
introdneed. In Bilbee v. Haste ^ Oo (2) 
Salomon V Brownfield (3) and Gerahty v! 
Baines (4), the aommission agent was 
allowed aommission even after his severanae 
from toe prinoipal. 

JUDGMENT. 

Nipier J._Thie seaond appeal arises out 
of a suit by one S. Nana Iyer against the 
Hmp.re of India Life As.nranoo Oonpany 
of Bombay. The plaintiff allegeo tha? ho 
wa. onoo an ag.nt oI th. aompany and 
alalmoa do.I.rat.on and an aaoaant in ro.po.t 


(1) 16 Bolioitor’a Joaraal 826. 

(2) (1889» h T. L. E. 077 

(3) (1890) 12 T. L. E. 209. 

(4) (1908) 19 T. L. K. 664. 


of all premia paid by the poliay holders 
in renpeat of all poliaies proeured by the 
plaintiff after the termination of the plaintiff's 
serviaes as agent. The plaintiff doas not allege 
that he was wrongfully dismissed or olaim 
damages for wrongful dismissal. The lower 
Appellate Courthasfound that he was an agent 
employed by the company and was properly 
dismiPSBd for misoondnet but. on the terms 
of his engagement, as found by itself, has 
held that the plaintiff is entitled to premia 
on the original poliaies obtained through 
ms efforts for three years prior to the suit 
I aoeept the finding as to the agency, but 
the imporiant question remains whether 
the lower Appellate Court has based its 
finding as to the terms of engagement on 
proper materials. The plaintiff alleged that 
be was engaged on eertain terms, but in 

hi9 plaint did not state whether bis engage. 

ment was in writing or oral. In bis evi- 
dense he endeavoured to e.stablish that ha 
was engaged on the terms of a letter, which 
IS Exhibit F in the ease, his evidence being 
the terms written to me by Venkatachela 
Iyer (that is the chief agent) arementioned 
in Exhibit P The lower Appellate Court 
has found that Exhibit P was not addressed 
to him nor any letter in those terms, and 
as Exhibit F 1 C not a letter but a circular 
and as he has proved no other letter there 

ean be no doubt that this finding is correct. 

But the lower Appellate Court has held 
that he was engaged on the terms set out 
ID a letter, Exhibit S. Now, Exhibit S is 
not a letter addressed to the plaintiff, huts 

letter addressed by the Chief Agent for 
Madras to the Company at Bombay in 1913 
and IS his report about the plaintiff after 
the date of his dismissal. In that letter 
the agent states that the plaintiff had been 

30th Maroh 

lyu under the terms of 10 per cent. eom. 
mission on the first year’s premia, 5 per cent, 
on renewals plus a bonus of one percent 
on new eolleetiors up to Rs. 1,000, 2 per 

?’^-3.00OaDd 3 per cent, above 
Re. 3,000 and be slates that he gave one 
copy of the book of Instructions to Agents” 
t« the plaintiff. The admissions by this 
servant ef the company mast, of oonrse, be 
taken altogether and the statement that the 
enb agent was supplied with a copy of the 
Inatruotions to Agents” is part cf the 
admission as to the terms of percentager 
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This '‘iDatpnalions to Ageots” is Exhibit T 
in the sase. This has been ignored by the 
Snbordinate Judge, whereas it sbonld 
have been treated as part of the eon* 
traet. 

The "instmetions to Agents” sets out the 
terms of eommission and bonus oommission 
and, as the evidenee shows those rates 
have been altered, the eontraot is varied 
to that extent, but other terms undoubt- 
edly apply. Artiele 29 whish is in that 
part of the book dealing with eommission 
is as follows:— “The eommission is allowed 
so long as the premia are paid and the 
agent eontinues to represent the eompany.” 
This clause was, in my opinion, part of the 
contract and this being so the claim must 
fail in toto. 

Even if Article 29 was not incorporated^ in 
the contract, I should be of the same opinion. 
This claim by an agent or sub-agent to be 
entitled to renewal premia after his connec- 
tion with the company was severed, was a 

subject of a suit, 0. S. No. 100 of 1899 
on the Original Side of the High Court, 
In that suit the plaintiff alleged that he 
was wrongfully dismissed and that he was 
entitled to receive the future premia. Boddam, 
J., held that he was properly dismissed for 
improper and fraudulent conduct and dis* 
missed the suit, The case went on appeal 
(0. 8. Appeal No. 42 of 1899) before 
Shephard and Davies, JJ., and their Lord* 
ships held that, in the absence of any 
specidc agreement for each payment, the 
agreement must be treated as binding only 
as long as the agency lasted. 

Another suit was filed on the Original 
Side of the High Court in 1903, 0. S, 
No. 178 of 1993. In that suit the plaintiffs, 
who were the head Madras Agents, bad 
their agreement terminated by notice and 
not for miecondnot. They claimed that they 
were entitled to commission on renewal 
premia as long as any policy remained in 
force which had been obtained by them or 
their sub agents, The case was tried by 
Moore, J., who found that the agreement in 
that case was founded on Exhibits C and P, 
two Instruction Books, and be states thnt 
nothing is said in either of them as to 
whether the commission is to continue to 
be paid after the termination of the agency 
or not. The learned Judge held tha', hb 
there was no claim for damages as oom- 
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pensation for wrongful termination of the 
agency, the claim could not be anstained. 

An appeal was filed from that decision but 
withdrawn. 

The claim has lately been renewed in a 
suit on the Small Cause Sid© of the Dis* 
trict Munsif’s Court of Cuddapah in Small 
Cause Suit No. 991 of 1915, which was 
brought before a Bench of this Court 
in Civil Revision Petition No. 933 of 
1916. That suit was against the defendants 
in this suit by another diemissed agent. 
There, tor, the plaintiff did not claim that 
be was wrongfully dismissed. The difference 
between that suit and this is, that the Court 
found that the terms of the contract were in 
a letter,* which was Exhibit A in that case, 
and which ocntains tho terms set out in 
Exhibit F in this case, and it does not 
appear that the book of Instructions to 
Agents” was sent to the plaintiff. Anyhow, 
it ic not found to have been part of the 
terms of the contract. The District Munsif 
dismissed the snit relying upon a statement 
of law in Halebnry’s Laws of England, 
Volume I, page 185, the jndgment of the 
Bench of this Court in 0. S. Appeal 
No. 42 of 1899 and the jndgment of Mr. 
Jnstice Moore in 0. 8. No, 178 of 
of 1903. The Bench has distinguished those 
eases on grounds which, with all respect, 

1 am unable to appreciate. The decision pre- 
sents one difficulty in that there is a seeming 
contradiction on a finding of^^fact. The 
learned Judges say that the respondent 
did not contend that any part of peti- 
tioner’s claim related to renewals or to 
anything except the payments of ordinary 
premia on the original policies obtained 
through bis efforts.” The defendant being 
the same as in this snit it is easy to 
ascertain what is meant by the word “re- 
newals” in respect of which the petitioner 
is stated not to be claiming. As a matter 
of fact, suhseqaent premia on original 
policies are renewals and are called re- 
uewals in the books of this company, and 
are known as renewals in ordinary inenr- 
ante parlance. When, therefore, the Bench 
distir^ui-hes the other Madras oases on the 
grouuu mat they deal with the agent’s 
right to commission on payments made 
in coiisequenoe of renewals they are, with 
all r^-spect, makir'g a di‘fltin«*i p ^^at does 
not exist, tor the claim in tne Maaras cases < 
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was exaatly the same as the elaim in that ea?e 
with whieh they were dealing, namely, snbee* 
quent premia on oriKinal polieiee whioh are in 
fast renewals. 

The only ineoranae «a*6 tn whiah onr 
aHention has been flall«d ie a deofsion of Lord 
Cairnp, L. 0., reported in Albert Life 
Insurance Arbitration, Lewin's ease (l). [q 
that ease the Direators of the Albert Company 
entered into an agreement with one Mr. 
Lswin that be should aet as an agent for 
the Inboranoo Company on a salary of 
.€ 260 with a eommission of 10 per oent, 
on tbe renewal premia on all polioiea 
effected thrnogh him and in oafle of hia 
retirement from his ageniy a oommission 
of 5 per oent. for the remainder of hia 
life on the renewal nreraia on all oilisies 
whiob had been effdsted through him The 
Company went into liquidation and Mr. 
Lewin claimed to rank aa a creditor in 
respejt of tbe pramti, whioh he wonld 
have earned after the olo.se of his services, 
baaing his claim on the last olanse above 
referred to. The Lord Chanoellor held 
that it was entirely ultra vires of the 
Directors to provide for tbe paymsnt of 
oomraiaaion on renewal in case of retire- 
ment of Mr. Lewin from the agency. 

In that case there was salary as wall aa o im 
mission ; bnt his Lordshio thought that it was 
unreasonable and improoer to agree to pay 
commission after the retirement oftheagtot 
from hia service juU as it woul l have been 
to agree to pay salary. Both salary and 
oomraiaaion must be for service* rcTjlerel 
and not for se'^vices whioh are no* rendered. 

It is to be noted that it was not s iggo^t^d 
in this case that the generil language that 
the plaintifT was to have a commission of 
10 per cent, on the renewal premia on all 
policies effeotod through him wjuld entitle 
him to recover ooramisiion on premia after 
retirement but that there was a speoilli 
contract to that effect. This oaso i? nf 
value for the proposition that a specifia 
clause being eo unreasonable the absonoe of 
a speoiBo clause either allowing or refusing 
in terms cannot lead to the inferer.oe tliat 
each a right was contemplated or implied 
in Lbe agreement With reference to his 
Lordship’s obaeivation that oomiuiftflion i-* for 
serv'oes rendered, it is to be no^ed that 
EihibitT show.saolr-s rf aervioos req lired 
of agents in respect of renewals. Article 


31 of ‘ luRtrnotioQS to Agents" gives 
directions to the agent for action to be 
taken when a pol'sy holder desires to have 
his poliay altered in any partisalar. Article 
41 deals with the dity of an agent on 
the death of any person assured in his agency 
and those dnties are of a distinctly exacting 
na^nre. One very important doty of an 
agent will always be to imoress npon 
policy holders tbe value of keeping up their 
premia and thisic especially a work necessary 
for the earning of the premia which, in the 
view^ taken by the Bench in tbe case nnder 
consideration, would have to be done by 
eome other agent while tbe original agent 
or his executors or his trustee in binkrnptcy 
drew the proceeds for doing nothing at all. 
So far for inenrame oasea, 

Mr T. R. Venkatarama Sastri in the 
coarse of bis able argnment invited our 
attention to a series of oases on commission 
in respect of other business. The drst case 
is Rilbee v. Hasse Sr Oo. (2), a decision of 
Lopes, L. J , sitting at Nisi Print. In that 
case both the parties were butter merchants 
the plaintiff having a large and extended 
bufiness and the defendants only a email 
baeinesq. The defendants agreed with the 
plaintiff todo business with persons introduced 

by himaod, as regar Is yonr commission yon 

have agreed to allow per oent npon all 
orders execute.! by ns and paid for by tbe 
anstomers arising from your intrndootion.” 
Aftor a cer'ain time the defendants gave 
notice to the plaintiff to close his transaC' 
ti uis on defe id ants’ b^h-atf, and a suit was 
h-Dught t) r-*mve" conosiion on busioesj 
doo.», after bis sovsranae wito the defeti lants 
wi-h persons who had been intridnaed by 
tbe plaintiff, N.i oases were qnoted and 
the learned Lird .fuUfoo thought that the 
remedy in the hands of the defendants was 
to give up business transactions with persons 
iotroduoel by the phintiff. He held that 
the plaintiff was entitled to recover tbe 
oommiRsioD, 

Thsnsxt one is 8oyfv. iSathers (5), a 
dechion of the Court of Appeal. The plaintiff 
was an advertising contractor and tbe defend' 
an*^, the proprietor ofa newspaper. The *erma 
of tlie o.jntraot wore that the plaintiff should 
act as adveiticing contractor and canvasser 


(6) (1833) 9 T. h. R. 448. 
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in eonneatioQ with the paper and should 
reaeive from the defendant a o'lmmtssioa 
of 25 per sent, on renewal orders of advertise* 
meats obtained from the plaintiff. The plaint 
iS's employment was terminated and he 
brong^t a suit for a dealaration that he 
was entitled to eommission on renewal) whioh 
were reseived after the detarminatioo of 
his employment. Kekewioh, J , dismissed 
the snit and his deolsion was upheld by the 
Gonrt of Appeal. Lindley, L. J., said that 
he eonld not read the letters as amoantirg 
to a oontraot that the plaintiff was to 
reaeive a eommission on all advertisements 
appearing in the paper after he oeavei to 
have anythiog to do «ith it. He was to be 
paid eommission in respeot of bis eerviees 
and after he had eea ed to be in a posi 
tion to render any serviie.s bo was not to 
reoeive anything. Bowen, h, J , and ICay, L. J., 
eontnrred. 

Salomon v. Browr^fieli (3) is a oa*e tried at 
Nisi yriuB by Mathew, J. The defendants 
were pottery manofaetorers who employed 
the plaintiff to go to Aoetralia and travel for 
them upon term.s of their paying 7^ per oent, 
on the net amount of oash in payment of 
goods orders for whioh were obtained throogh 
him. The plaintiff’s eerviess were terminat- 
ed in 1895 on three months’ notioe and 
he sought for a declaration that be 
was entitled ti the oommission on all 
orders obtained from psraons originally 
iotroduosd by him tboosh after the termi- 
nation of bis agfDoy. Mathew, J., took the 
Bame view as Lopes, L. .1., and gave judg- 
ment for the pUionff but the deoi^ion of 
the Court of Appeal in Bopd v. Mathers (6) 
was not brought to his notioe, 

Tnen-xS 04se is the ease Qer'ihly v. Bainet 
(4). aoiie tried by Lord Alverstone, C. J. 
The plaintiff in that otoe was an advertising 
agent and olaimed a deolaration that he was 
entitled to a ootnmission of 10 per oent. on all 
advertisements reoeiva^the newspaper belong* 
ing to the defendaotp, from advertisers 
in‘rodQaed by the plaintiff, even subsfqoent 
to the determination of hia employment as 
the defendant’s oanvasser. The terms of 
the oontraot gave no snoh epesiffs right, 
the only reference to renewal orders baing 
that he should have 10 per oent. on all 
renewal criers of naoh advertisements so 
long as they were sent in within two ye^rs 
of the next previous order, A mass 


of evidence was sailed to prove oustom 
and the cases of St76)e v. Jhs^e^Oo ’2), 
Boyi V. Mathers (5) and Salomon v. Brownfield 
(d) were brought to the notioe of the 
Court. The Lird Chief Jnstioe told the 
Jury that no custom bad been establiiibed 
and left to them the question whether there 
wss any agreement bstween the plaintiff 
and the defendants that tbs plaintiff sbould 
ha entitled to a commission on renewals 
of advertisements after the expiration of 
bis employment as canvasser, if so, whe- 
ther it was for any definite tims and if 
so, for what time and on what terms. 
The Jury found that there was no such 
agreement bstween the parties and that 
the point had never been raised between 
theu. The Lord Chief .ioatioe, agreeing 
with the Jury, said that, in his opinion, 
the claim must fail. The plaintiff was the 
defendant’s canvasser and it made no differ* 
ence that his services were paid for by 
commission and not by salary. These words 
have, I think, refereoce to the language 
of Lord Cairos in Albert Life Insurance 
Arbitration, Liwin's case (1), He then 
continued : 'The position of a canvasser was 
that of an agent who, so long as be was 
acting for hia emolovers, was daily or 
weekly solicitingiadverrisement^ or renewals,” 
and srated that, in bis opinion, there must 
be a special bargain proved to entitle an 
advertising agent to recover commission for 
renewals after the termination of bis employ, 
ment. 

The last two cases are the judgments 
of the learned Judges of the Chancery side. 
Wi'son V. H«rper(6) and Leoy v. QoldhiU 

Hf Go. {!). These ware oases of independent 

traders who were able, without interfer- 
ing with their own business, to introduce 
oustomers to the defendants in the tno 
oa-es. In the one case the lioguageused 
was ‘half profits on receipt of orders. Same 
npilifl’ to repeats on any accountc intro- 
duced b/ yop,’ in the other oise ‘5 per 
cent, on all gooU supplied to oustomers 
iutroduoed by you. We shall be pleased 


^ 6 ) (1908) 2 Ob. 370; 77 u. J. CU. 607; 90 L. T 
30 ’. 

(7I (1017) 2 Oh. 207. .T. Oh. 69J, 117 m 

4i'i 61 S. J. 633; 33 f. L. E. 479, 
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to pay yoa the said 5 per eent. as long as 
we do basiness with those yoa plaoe on 
the books.’ In Wtlson v. harpar (6) the oon- 
flioting rnlings were brought to the notioe 
of Mr. Jastioe Neville aod be held that 
the plaintiff, not being an agent, was entitled 
to resover on the terms of the oontraot. 
In the latter ease all the former eases, 
with the ezseption of the desision of the 
Court of Appeal in Boyd v. Mathers (5), 
were bronght to the notice of the learned 
Jadge : and be appears to have followed 
the deoision of the Goart of Appeal on 
appeal from the deoision of Lopes, L. J., 
in Bilbee v. Basse 4* Oo. (2), Unfortunately, 
we have oo report of that deoision of the 
Court of Appeal whioh was only reported 
in the Times Newspaper. Paterson, J., 
relies on the reported language of Bowen, 
L. .T., and we do not know whether the learned 
Lord Juetioe, distinguished or dissented from 
bis former judgment in Boyd v. Mathers (5). 
Those are all the oaeee. In my opinion 
it may very well be that, where the olaimant 
has to do no work beyond making the drst 
introduotion of the sustomer to a trading 
Grm, he oan olaim eommission on repeat 
orders but where, as in the language of 
Cairns, L, 0, and the Court of Appeal in 
Boydv. Mathers {b), he is paid oommieeion 
in respeot of the eerviaes and eervioes 
are expeated to be rendered in respeot of 
the renewals, when he has oeased to be 
in a position to render the eervioes be 
aannot olaim to reaeive the oommissiou. I 
prefer, therefore, to follow the reported aaso 
of the Court of Appeal and the earlier 
deoision of this Court and hold that, in the 
absenoe of a definite agreement to that efleot, 
the right to reoeive the aommission lapses on 
dismissal. 

In the result, the appeal must be allowed 
and the suit dismissed with oosts of the 
defendant throughout. 

Sauaiiva Aiyar, j. — In arriving at the 
terms of the oontraot between the parties, 
I am inclined to hold that we ought to 
be guided by Exhibit F. than Exhibit S. 
There is, however, no inaonsistenay between 
the two. But whether we look to Exhibi.j 
F. or Exhibit S. or to both, I agree entirely 
with my learned brother that the ‘fnstrua 
tiona to Agents’, Exhibit T,, whioh the 
.plaintiff disbouestly denied having reoeivad 
or looked into, ought also to be oonsidered 


for the asoertaiument of all the terms of 
the oontraot between the parties. Con* 
sidering, then, Exhibits F. S. and T. together 
I am olear that Artiole 29 of Exhibit T, 
governs the right to olaim oommission, It 
follows that when the plaintiff oeased to re« 
present the oompany he lost his right to olaim 
oommission on renewals of premia made 
after be oeased to be the agent. I, there* 
fore, agree that the appeal should be allowed 
and the suit dismissed with oosts in all 
Courts. Whether if Artiole ‘^9 of Exhibit 
T. was not to be inoorporated into the 
oontraot, the plaintiff’s suit should even 
then fail is a very interesting question. 
Apart from the English authorities, I am 
inolined to agree with my learned brother 
that, where the duty of the agent does 
not eease with the first! introduotion of the 
oustomer to the prinoipal, oommissions 
oonld not be olaimed on payments made 
by the oustomer after the agenoy oeases and 
I oonour in his observations on the judgment 
in Civil Revision Petition No. 933 of 
19i6. 

M. C. P. 

Appeal allowed ; 
iSuif dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appsal No. 6 op 1918. 

.lane 17, 19iiO. 

Present : — Sir Grimwood Mears, Kt., Chief 
Jastioe, aod Mr. Jastioe Ryves. 

RAM KARAN — Plaintipp — Appkllamt 

versus 

Sri Thakur RAM NARAINJI ahd 
OTBBRS— DeFSKDAWTS — 

Rksponosmts. 

Civil Procedure Code {Act 7 o/ 1908), «. 11 — R«i 
judicata — Suit against dcjendant in repiessnUUive 
capacity — Defendant asserting personal rights— Suit 
decreed — 5ul>s«7u«nt suit by defendant in pereonal 
capacity for same rights— Suit, tuhether maintainable. 

R was sued as trustee and manager of an idol, 
in respect of the income of certain property of tho 
endowment, ho did not defend the suit in bis fidu 
ciary character but asserted his own personal rights 
to tho property and was ansaooeasfaU Ho th«?^ 
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broiiKbt the present snit and his claim was precisely 
the same as his defence in the prerions salt : 

Held, that the aoit was not maintainable and was 
barred nnder section 11 of the Civil Procednxe Code. 
IP* col. 1,] 

First appeal from the deoision of the 
Sobordiaate Jadge, Oawnpore, dated the 10th 
Jnly 1917. 

Mr. VurraMUam Dat Tandon, for the Ap- 
pellaot. 

The Hon’ble Dr. T«j Bahadur 8apru and 
Mr. Kamla Kant Vertna, for the Respondents, 

JUDCJM ENT. —This is an appeal from 
the Court of the learned Sabordinate Judge 
of Cawnpore who felt himself unable to 
go into the merits of the oUim of the 
plaintiff, holding that in the oiroomstanoes 
the olaim was barred by the doctrine of 
res judicata. We have to see whether 
that deoieioo was well-founded, and for 
that purpose it is necessary that we must 
go into the previous history and the previous 
litigation. It appears that on the 27th of 
May 1890 certain persons, Munna Lai, 
Kamta Prasad, Debi Din and Lalta Prasad, 
sons of Kashi Dip, and Ram, Karan and 
Behari Lai, sons of Dat Ram, executed a 
deed of endowment by which they made 
over certain property to an idol, Sri Thakur 
Ram Narainji, in certain villages. Under 
that deed of endowment the appellant in 
the present appeal, being the plaintiff in 
the Court below, was appointed the manager 
and the other executants and one outsider 
were appointed Fanches, Mutation was 
duly effected as regards the properties in 
favour of the idol and there were provi* 
sions for the payment of salaries to the 
Punches. The plaintiff, after the death of 
Kamta Praaad, became president as well as 
manager, and in tbe year 1909 disputes arose 
and those disputes culminated in an action 
which was tried in the Court of the District 
Judge of Cawnpore in which Lalta Prasad 
and Madbnkar Prasad were plaintiffs and 
the present plaintiff, Ram Karan, was 
defendant. That suit originated in this 
way. Lalta Prasad was one of the men 
entitlsd to receive an annual salary, the 
second plaintiff was one of tbe eons of 
Muona Lai, and they made an application 
under section 18 of Act No. XX of 186^ 
which was an application that they might 
be allowed to sne, and the gucation that 
comes before a Court for decision when an 
application of that kind is made is, whether 


there ‘are prima facie grounds for the 
institution of a suit and whether such suit is 
likely to enure for beneBt of the trust. 
These two plaintiffs proved themselves to 
the satisfaction of tbe Court to be persons 
interested in the performance of the 
trust which had been created by the 
endowment and as such were authorised 
by tbe Court to oommenos the proceedings, 
Tbe proceedings bad for their object tbe 
dismissal of Ram Karan from bis position 
as president and manager, and the plaint* 
iffs alleged various acts which they said 
were improper and which constituted mis- 
feasance and breach of the trust. The 
Brst three on which they relied were, 
^rst, that, instead of taking Rs. 150 only 
by way of salary, he bad thronghont all 
tbe years in fact taken Rs. 300 and claimed 
it as a olaim of right ; the second matter 
was that he had omitted to bring into 
the aocounts of tbe trust the income of 
certain property which they contended was 
covered by tbe clauses in the deed of endow- 
ment. The third matter was that they 
asserted that certain grain pits were the 
property of the idol and that Ram Karan 
was setting np a proprietary adverse title 
to them himself. Now, nndonbtedly, Ram 
Karan was soed in his oapaoity as a 
trustee and if he had defended that action 
throughout without departing from that 
fiduciary character, that is. taking no pleas 
other than those which were proper to a 
trustee, it is possible that might ha^'e 
made a substantial difference in the oon- 
eideratioD of the case. But when he was 
challenged with having done all those 
three things he put up a defence which 
is familiarly known as that of confession 
and avoidance, that is to .say, he admitted 
that he had taken Rs. 300, be admitted 
that he had excluded the profits of the 
small portions of property from the acooanta 
of the deed of endowment and he admitted 
also that he had not brooght into credit 
or schedule amongst the property of the 
trust the grain pits. That was the con- 
fession. The avoidance was an assertion 
by him that he wae right and he stood 
up and said : All that I have done in this 
matter is correct. 1 have taken Rs. 300. 

I have taken tbe profits of the land and 
of the grain pits becanse they are my own. 
That is why 1 have done so.” And, there’ 
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fore, be was settiog op in the ole^re^t 
possible terms a ritrht personal to himseU, 
a right under the deed as regards R* 300, 
a right of private proparty as regatditbe 
small shares io the pi/^taod agaio aright 
of persooal property iu the grain pits. In 
the aetion of Lalta Prasad and Msdhuker 
Prasad, the learned IDiabriot Judge weut 
into all these three matters and deeided 
eash one of them against Ram Earau, 
the present plaintiff. It was not a decision 
wbiob Ram Karan allowed to go unoontested 
by any means, beoause it is clear, from 
an examination of the judgment In the ease 
whioh will be found from R 5 to R I >, 
that he fought ea«h item with persistanoe. 
Those were the main three matters which 
decided the Judge in removiug him from 
bis office. That action was decided on the 
20th of March 1913. On the l6th of 
February 1915 Ram Karan commenced 
the suit in the Court of the Subordinate 
Judge of Cawnpore in which he claimel 
in precise terms exactly the very three 
things which the Judge in the judgment of 
1913 had decided were not his property at 
all. Now the Coort which decided the matter 
in 1913 was a competent Court to decide 
these three facts. They were decided, as 
we have said, after a contest and there 
were substantial issues in the matter. In 
the present case which is under appeal 
they are the three matters alone iu issue, 
and the claim of Ram Karan was in the 
second action preoi-^ely the same as his 
defence to the Grst action which had proved 
unsuccessful, that is to say, in the second 
action Ram Karan hoped to establish his 
own personal right to Rs. 300 a yeir and 
to the landed properiiy and to the grain pits 
by exactly the same allegation which he 
put forward in the defence in the previous 
suit. Therefore, in our opinion, he comes 
precisely witbio the prohibition of the 6rst 
part of section 11 of the Code of Civil 
Piocedure, whioh ferbida a Court to try 
any issue in which the matter directly 
and substantially in issue has been directly 
aud substautially iu issue in a former suit. 
Now, that is not the whole of section 11, 
and Ihere arises the further consideration 
as to whether there ia an identity of 
parties in the 1913 suit and tho I^Id suit 
because the section says that the issues 
must be between the same parties or between 


the parties under whom they or any of 
them claim, litigatiog nnler the same 
title in a Court competent to try such 
sab^eqasn*: suit Tiers ie no qiettion 

that the Coart wa^ cooioetoot to try the 
ir«a0'> which it did, an! niv W3 have to 
look at the roiori an i t) se ) whether it 
can fairly bo said that the action was 
botwsen the samo parties or between the 
parties under whom they or aoy of them 
claim lidgatiog under the same title. The 
action, as we have said, was between 
Lalta Prasad and Madbnker Prasad, bnt 
a perusal of sections 18 and 14 of Act XX 
of 18d3 shows that those two man were 
not bringing an action for any personal 
boneBt or personal enrichment bat were 
bringing it for and on behalf of the idol 
and for and on behalf of the protoctlon 
of the property of the idol. Ram Ktran, 
as we have said, was sued as trustee and 
manager, bat during the course of the 
case be assumed a different character from 
that of trastee and manager and fought 
on the ground of his own personal rights. 
As regards the action of 1915, the one now 
under appeal. Ram Karan is asserting his 
owQ personal rights and he is asserting 
them against Sri Tbakur Ram Naraiuji 
and the son of the Lalta Prasad aud 
M adbuker Prasad aud other persoos. Dacid* 
ing as we do, that in the Bret action the 
plaintiffs were merely reproseotatives of the 
idol and that in that action Ram Karan 
fought on personal grounds as well as on 
those of a trustee wa have osme to the 
ODclusion that the words of the aeobioo 
are aatisBsi and that all the necessary 
elements which constitue res iulicita obtain 
iu this case, anl in that view wa affirm 
the decision of the SadorJinata Julge aud 
di imiss the appeal with costs and fees on the 
higher scale. 

Appejl diimissed. 
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MADRAS HIGH COURT. 

Sbcond OiTiL Appbal No. '20^0 or 1918. 
JaDoary 29, 1920. 

Fresent: — Mr. Jnsiioe Sadasiva Aiyar 
and Mr. Jnstice Speoier. 

SUBBAMANIA PATTAB — Dipsndimt 
N o. 2-~AppiLLAaT 
versus 

KRISHNA EMBBANDRI and others^ 

PlaIMTIFFJ and LiPEMDaMTb NO0. 1 AMD 3 — 

Re^POnDINTS. 

Malabar Law — Karnavan, powers of aliemtioii 
of -Dccree-debts, trans er of - Recital, jaUe, in trans'er 
deed, effect of Decree in name of ADandraraa, whe- 
ther belongs to tartrad — Presumption— Transfer of 
Property Act (IV oj lts6c), es. t*, 7, 8, 3r, scope 
of. 

A decree>debt is moveable property and a 
kamavan of a Malabar tarnad, has full power to 
alienato all moveable property belonging to the 
tarwad at his discretion and to realize debts due to 
the family in any manner be likes and to soil move* 
ables and uooTerttbem into money [p '*9, cols A .j 

Famnakot .Narayanan 27am6un V. Vuranakot Nara- 
yanan Namluri, Z M. a^H at p. 331; 5 Ind. Jur. 343; 1 
Ind Dec. n. s.j 498, followed 

A third person who makes purchases of moveables 
including decrees and other debts for consideration 
from the karnavanof a Malabar tarwad is not 
bniind to SCO to the application of the purchase-money 
or to make enqiiries whether there was necessity 
for the alienation [p. 7 -, col zj 

A purcha-er of property for consideration from a 
person having power to convey full title to the 
property is entitled to roly on all the powers vested 
in his vendor, which could enable that vendor to 
convey the complete title professed to be conveyed 
uotmthstanding that the vendor mentions in the sale- 
deed tliat he derives his right to convey title by 
rosson of facts whoso truth or strength can be sue- 
coasfully attacked. False recitals as to under what 
particular state of facts ho obtained his power to 
convoy will not affect the title of the transferee, pro- 
vided that tho transferor has got the to give 

an absolute title and professes ro convey such absolute 
title [p 7^, col 3jp.t0,ool, I,] 

Thoro is no presumption 
that a bond ora decree standing in the name of a 
j^anior member of a tarwad belongs to the tarwad. [p. 
7y, col, 3.j 

Seeond appeal against the deoree of the 
Court of the Sobordioate Judge, South 
Oanara, in Appeal Suit No. 200 of 19l7, 
(Appeal Suit No. U5 of 19l7, on the Ble of 
the Oistiiet Coon), preferred against the 
dearee of the Court of the Disfnat Muneif, 
Kaeargod, in Original Suit No. 80 of i916. 

F Avj'l 8 appear from the judgment. 

Mr. 0, V. Anontha Krishna Aiyar, for the 
Appellant. — The Appehate Court erred in 
law in makiog i presumption tbac properties 
atandiog in the name of a junior member 


i7 

of the taruad belong to the tarwad. There 
is no eueb presumption of law- The posi* 
tioD of the members of a Mitaksbara 
family is different and the analogy oannot 
be extended to eases of Malabar tarwadst 
The onus of proof was wrongly thrown on 
Brat and seeond defendants and the finding is 
icoorrest as it proceeds on snob erroneous 
assumption. See Dharnu Shetti v. Defamma 
(1) and Oovinda Fanikkery. Aunt (2). 

The karnaran acted within his powers 
in aseigning the deoree. it was more than 
five yeare old and the assignee paid full 
•oneideration for it. In the absence of 
fraud, the purchaser need not be put on 
any sort of enquiry and oannot be deprived 
of bis aequisition merely because he bad 
notice that the jonior members impeached 
tbe alienation as being against the interests 
of tbe taruad 

Granted that tbe karnatan bad absolute 
powers of disposing cf the deoree, a false 
recital in bis assignment-deed that it belonged 
to himself will not vitiate tbe transfer, 
wbat title be had, bad been oonveyed, 

Mr. C. Madhavan hiair, for tbe Respond- 
ents.— On the analogy of tbe Mitaksbara 
cases, where property stands in the name 
of an Anandra- on, it must be presumed 
that be bolds it for tbe tirwad. In any 
case, there is a distinot finding on a question 
of fait that it was tarwad property. That 
finding wa^ arrived at on an analysis of 
tbe evidence adduced by both sides and a 
mere error in wrongly throwing tbe oqub 
of proof will not affeot that finding. 

Whatever may be tbe karnacan^s powers 
over moveables, he made it appear in tbe 
deed of trausfer to tbe eeoond defendant and 
that tbe deoree debt was bis eelf-acgnisition, 
That is found to be fali^e. Tbe transfer, 
therefore, conveyed no title to tbe second 
defendant. Tbe second defendant purchased 
something which was not in existenoe. Tbe 
tarwad was, therefore, entitled to execute tbe 
decree that was really in its favour, 

JUDGMENT. 

SAPAbiVA Ait»b, J. — Tbe second defendant 
is (be upptllant. Tho seven plaintiffs are 
tbe junior members of a Malabar Brahmin 

( 1 ) 38 Ind. Caa. 29 ?; 5 L. W. 259 ; ( 1917 ) M. W. N. 
535 . 

CO 21 Ind.Cas. 211; 36 M. 304, 
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Illom {tarwad of Brahmina is asaally oalled 
Ulom) of whiob the first defeodant is the 
karnavan. The first defeodaot, when be 
was a janior member in 1906, obtaioed 
a simple bond in bis name. While still a 
janior member, he obtained a desree thereon 
in bis own name on 9th Jaly 1910. 

Three years afterwards (in 1913') he 
beoame the haraavan of the tarwad on the 
death of the prior karnavan. He treated the 
bond he obtained in 1906 and the deoree 
thereon wbioh be obtained in 1910 as bis 
self-aoqaidition and transferred the desree to 
the seoond defendant on 8th Deseraber 1915, 
for a sonsideration of Rs. 650. The second 
defendant is a Pattar, while the plaintiff and 
the first defendant are Embrandris. The 
third defendant is the judgment debtor under 
the deoree, 

The plaintiff stated in paragraph II of the 
plaint that ' the Reoond defendant lives 
not far from the Illom of the plaintiff and 
knew very well that the deoree amount really 
belongs to the plaintiff’s tarwad With this 
knowledge be fraodalently oolluded with the 
first defendant and aooepted the assignment 
above said sabjeot to all risks.” The plaint* 
iff, therefore, prayed for a deolaration that 
the amonnt ander the deoree in Original 
Sait No. 2541 of 1910 is really dae to the 
tarwad of the plaintiff and the first defendant 
and they prayed for other appartenant reliefs. 

The District Mansif found (a) that the 
amoant of the bond of 1906 belonged to the 
tarwad and, therefore, the decree amoant also 
belonged to the iarroad and not to the first 
defendant as his self aoqaisition; (6) that, as 
the tarzvad had allowed the first defendant 
to appear as the ostensiblo private owner 
of the deoree and of the debt doe under the 
bond for nearly ten years before this suit 
was brought and as the second defendant was 
a bona fide purchaser for value and a stranger 
to the tarwady the tarwad is estopped from 
contending as against the second defendant 
that the deoree amount belonged to it and 
from contending that the first defendant bad 
no right to transfer it to the seoond defendant. 
He, therefore, dismissed the plaintiff’s suit. 

On appeal the Subordinate Judge oonourred 
in the finding of the first Court that the 
money belonged to the plaintiff’s Illom but 
he held that though the second defendant paid 
consideration for the assignment and the 


assignment to him was a real transaction he 
did not make proper enquiry whether the 
money belonged to ihe tarw id ov io the first 
defendant in his personal oapacity and, there* 

fore, the Sub-Judge decreed the plaintiff’s 
suit. 

In eeoond appeal the appellant’s oontentions 
are stated in grounds Nos. 3, 4. 6, 6, (1 and 
15 of the memorandum. These ooneentioue 
might be shortly slated thus — (a) the lower 
Appellate Court was wrong in its view 
that the presumption of law is that the 
properties standing in the name of a junior 
member of a tarwad belongs to the tarwad 
unless the contrary is shown; it, there- 
fore, threw the burden of proof wrongly 
on the first and seoond defendants and 
its finding that the bond and the deoree 
belong'd to the tarwad is, therefore, vitiated 
by this error of law. (6) The karnavan 
has, under the Malabar Law, full power of 
disposal over moveables and his having as* 
signed a deoree more than five years old for 
adequate consideration in order to realise the 
fruits of the deoree was in the usual and 
proper course of management, and it was also 
within those powers of the karnavan which 
cannot be oontrolled by the junior members, 
and mere notice that the junior members 
are charging the karnavan with acting 
against the interests of the tarwad oannot 
prevent title to moveable (or a deoree debt) 
property sold by the ls.arnivan and within 
his powers of disposal as karnavan, from 
vesting in the third person who purohases 
for oousidoration, without himself being 
guilty of any fraud against the tarwad, 

So far as the first question as to whether 
the finding of the lower Appellate Court 
that the decree amoant belongs to the tarwad 
is concerned, I think it has to be admitted 
that the lower Appellate Court was wrong 
in its view that there was a presumption 
in favour of the t'lrwad that the bond stand* 
ing in the name of a junior member belongs 
to the tarwad. The matter bas been fully 
considered in Qoiinda Panikker y, Hani (2) 
and Vh irnu Sketti y, De;amma (1), and it 
has been held that there is no presumption 
either way. If there is no presumption 
either way, the plaintiffs coming into Court 
are to prove the faote which show that a bond 
in the name of the junior member is tarwid 
property. 1 am myself inclined to bold what* 
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ever may be the presumption ae regards the 
bond in the nime of a jnnior member of a 
Mitakshara family [see as to this tarbati Dan 
V. Baikuntha Nnth Dat (3), though even in 
Mitakshara oases the presamption, in my 
opinion, in modern days is a very feeble one], 
that as regards the Malabar tarwad, the pre- 
snmption should be againet the iarwad. The 
Subordinate Judge had relied only or mainly 
on the presumption wbioh he erroneously 
thought ehonid be raised in favour of the 
tarioid. I should be inolined to sat aside 
that ending and oall for a fresh ending. 
But on the reoorde I see that both the Muneif 
and the Subordinate Judge have also gone 
into the evidenee on both sides and have 
arrived at a oonourrent Bnding that the 
money belonged to tbe tartead and the Sub- 
ordinate Judge has relied on the presump- 
tion only as a further support to bis 6ndiog 

on the evidenee. I, therefore, aeoept that 
nnding. 

_ Then, we have got tbe next and more 

on the appellant’s 
Bide. The lower Appellate Court seems to 
have thought that if tbe deoree amount 
belonged to the tarwad, the plaintiffs were 
at ones entitled to a deeree declaring that 
the alienation by tbe karnavan to the sesond 
defendant was invalid if the purchaser (second 
defendant) knew that it belonged to the 
tarmd, or even knew that it was claimed 
as belonging to the tarwad by the Brat de- 
fendant s Anandravan. I think that such a 
^ew w wholly erroneous. As stated in 
Moore 8 Malabar Law, page 162, quoting Mr. 
us ice T. L, Strange, “the karnavan o&n 
alienate all moveable property, ancestral or 
eelUcguirad. at his discretion.” In fact, in 
the olden days, even a debt contracted by 

th! uT.u to have been for 

and chargeable on the 
estate, until the contrary was shown and it 

,^***^* Mannadiyar v. Payanu 
an (4), that the contrary rule was laid 
Travanoore, if consideration is 
proved for a bond executed by the ka-na an 

an/i ^ ? Applies). So far as moveables 

^*'^**j*'^*®® nature of moveables are 
concerned, 1 have never heard it disputed 

J5 U. L. T. 

J 129. J-79;19C.L. 

(‘‘J 3 M. 288j 1 Ind. Deo. (n. s.) 756. 


that the karnavan has absolute powers over 
them including the power of realisation of 
debts due to the family in any manner he 
likes and of selling moveables and convert- 
ing them into money. It follows, that a third 
person who makes purchases of such property 
for consideration is not bound to see to the 
application of the purchase money, or to 
make enquiries whether there was a neoes- 
eity for the alienation. The rule applies 
with great force in this case whether the 
property transferred is a deoree more than 

five years old, no portion of tbe amount due 

under which had been realised and where 
a karnavan sells it for consideration to a 

third person, the title completely vests in tbe 
latter. 

It was, however, argued by Mr. Madhavan 
Nair for the respondent that, as in trans- 
ferring the deoree to the second defendant, the 
first defendant (transferor) recited in the 
transfer deed that the deoree amount belonged 
to himself as his self-acquisition, and as that 
was found against his transfer conveyed no 
title to the second defendant. The argument 
is that tbe second defendant purchased 
a deoree supposed to belong to the first 
defendant as his self-acquisition and which 
therefore, did not exist and not the* 
decree which really existed and which 

belonged to the tarwad. I think this in- 
genious contention cannot and ought not to 
be accepted. A purchaser of a property for 
consideration from a person having power 
to convey full title to the property is entitled 
to rely on all tbe powers vested in his 
vendor wbioh could enable that ven- 

dor to convey the complete title pro. 

fessed to be conveyed notwithstanding that 
the vendor mentiona in the sale-deed that 
he derives his right to convey title by reason 
of facta whose truth or strength can be 
successfully attacked. Section 7 of the 

Transfer of Property Act says: “Every 
person competent to contract and entitled to 
transferable property or authorised to dis- 
pose of transferable property, not his own 
19 competent to transfer such property eiV/w 
absolutely or conditionally, in the oireum 
stances to the extent and in the manner 
allowed and prescribed by any law for the 
Um. bn^g Mce' , Now. it tha bormvan, 
a«ord.Dg to the Malabar Law. i, aathorised 
to dispose of the tarwad deeree-debt absolate. 
ly and without .ondition, I do not see how 
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false reoitals as to aoder what Dartioalar 
state of fasts be obtained bis pitver to o')dvi> 7 
oan affeot tbe title of the transferee, provided 
the transferor has got the power to give an 
absolaie title and professes to oonvey snob ab* 
solme title. After section 7 follovve another 
important, seotion t;t« , seetion 8, in the T ans 
fer of Property Act. The latter seotion saye: 
''Unlsssa different intention if expressed cr 
neoessanly implied, a transfer of properly 
passes tortbwi h to tbe transferee nil the 
interest xchich the trai.sf ror is thin cuonble 
of p'-ssing tn the properly and in the IsraI 
ineident toereof ” I'ni-f seotion shows that 
tbe test what interest tbe transferor is 
capable o) passing in the pro}e ty and not 
under what title be professes to have derived 
the power whiob makes him oapable of 
passing snob interest in the prorerty. Tbie is 
not a ea»e of a transfer by a person aur.horis 
ed only under oironm^tanoes in their uatare 
variable to dispose of a property. Take the 
analogons ease of an exeon^or who has got 
full power of realisiog the testator’s property. 
Beoauae he sells a property of the testator 
protebsing to be both the legal and the 
equitable owner thereof and not merely 
as empowered in bis exeeutor’s sapaoity to 
convey, it sannot be eootended that tbe par* 
•baser from him does not get a good and 
complete title. It is only in the case of 
immoveable property and in the ease of a 
percon h.vir.g Only restricted ripbi to trans- 
fer Buoh immuveaole property that any con- 
eideratioDS as to reasonable enquiries, etc , 
on tbe part of the pnrobaser are at all 
relevant and material onder tbe Transfer of 
Property Act ^.see section 38). In tbe case 
of moveable property, provided the vendor 
has got tbe power to give a good title, and 
vendee pays consideration, the vendor has 
absolute power to give sash title to the por- 
•haser. Tne fast that the vendor professes 
to exeraiee that tight and power, rositing 
false state of fasts cannot affect the 
vendee. 

I might al-o state that the granting of a 
delaratory deor.e is a matter of discretion 
with the Court. Tbe plaintiffs have not even 
asked for an injunction in their plaint againit 
tbe second defendants executing tbe decree of 
which be bad obtained a transfer, bat aikei 
only for a dtolaraiion of their own rights. 
Even on thii ground, the lower Appellate 
Court ought not to have granted the declara- 


tory decree, without directing the plaint to 
be amended by the addition of proper 
oinseq^ential reliefs irregularly omitted to 
bi anked for. 

In tbe result, I would allow the aopeal 
and restore the decree of tbe Dietriot Mansif. 
Tbe plaintiffs will pay the costs of tbe second 
defendant here and in tbe lower Appellate 
Court. 

SpiNCSR, J. — It is argued that there is no 
oan^e of action for this suit. The plaintiffs 
ask'^d fora d-oliration that a decree-debt 
assigned by the Srst dufendant, who was the 
kirn.vin of their ///on, to 2 id defendant 
represented money doe to tbe Illom and for 
leave to execute it. It has bsen found by 
both the Courts balow that tbe amount due 
under the deore belongs to the Illom, and 
we niu^t accept as correct this finding of fact. 
Bat the Courcs over linked the fact that tbe 
decree debt is moveable property and that a 
kirn ‘Van of a Malabar tarioai has full power 
to alieaate all moveable property at bis dis- 
cretion. 

tSeeMiore’* Malabar Lvw, 3rd Edition, 
pa?' and V ir inakot Nir lyanan Namburi 
V Varan ikot ^arayamn Namburi (5) U is 
euggestel ebat be was under the necessity 
of raining money to meet the expenses of 
litigation, but whether this was so has not 
baaii clearly found. Tne assignment may be 
considered to have oast a cloud on the title of 
the Illom 00 the fiuding that the amount be- 
longed to it and, assuming that the fireit defend- 
ant was not ac lug in tbeir interests, and if 
80 , the plaintiffs might at the discretion of 
the Court be given a declaration of title 
which is part of (be reli»-f prayed for, in 
their plaint. Though the first defendant can- 
not be made accountable in respect of tbe 
income of the tarwal, yet he is liable for 
fraud [see Varanakoi Narayanan Namburi 
V. Varanakot Narayman Samburi (5)J. 
The fraud is alleged in paragraph 11 of 
tbe plaint, but tbe facts alleged in that 
paragrapn do not amounl to fraud, if, ub 
it appears, tbe first defendant was acting 
within bis powers. There is no issue or 
finding on tbequeation of fraud. It is, there- 
fore, unnecessary to call for a finding from 
the Subordinate Judge on the queacion whe- 
ther Ist defeudaut acted mala die, in assign* 

(5i 2 M. m at p.33ls 6 lud. Jiir. 213| i Ind. Doo, 

N, B.; 4y8. 
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inflf the deoree to sesond defeodaot, aod an* 
neiesaary to give the plaiotiSj a deshritory 
deoree. I agree that tbe eait mast fail aod 
that Che deoree of tbe Di'^triot Maasif sboald 
be reaCored mrh ooats of aeoood defendant 
here and in the lower Appellate Ooart. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Appaal pdOM Oaosa No, 84 or 1919. 

May 18, ly^O. 

Pretent: — Mr, Jaaiioe Piggott and 
Mr. Jaetioe Kanbatya Lai. 

SUNDaR and OTdER3— Pt.uNrirrs — 

Appsllants 

vertut 

HABIB OHIOK and oidBRS— DePENDAKia 

— Rb>*P0NDRNT8. 

0ml Procedure Code (Act 7 of 190^, 0- XL/, r. 10 
(2), 0 ILUl, r. l (w , 0. Xi,VI[, rr I, 4, 7-AppcaI— 
Appellate Coitrf, poioer of, to set aside order rejecting 
appeal for failure to furnish security lor costs — Appeal, 
whether lies— Revision— Sigh Court, interference by— 
RcvicWf OfdtT ffTanting "^App^alf grounds for. 

An order setting aside an order rejecting an appeal 
for failnre of tbe appollans to furoisb security for 
the coats of the respondent is not appealable and 
where Buoh order is made in the imerests of justice, 
the High . ourt will not interfere in reriaion. [p 8^, 
ool. 25p.83.col d.] ’ 

The right of appeal given by Order XLtIf, rule I 
Iw of the oivil eroccdure Code against au onler 
panting an application for review under Order 

, v'* subject to the condirioua 

laid by rule 7 of the latter Order, fherefore. an appeal 
which does not come within the four corners of that 

rule IS not entertainable [p. 8d, col i.J 

Appeal from au orner of cbe Subordinate 

Jodge, Jaunpur, dated the 12th of April 
1919. 

Dr. K, N. Katju, for the Appellants. 

Mr. Mukhtar Ahmad, for tbe Respondents. 

JUDGMENT. 

iQQOn, J.—Tbe matter now before as arises 
out of the following faats. An appeal had 

sen uled in tbe Coart belo -v by eertain persona 
wbo are tbe reapondents in First Appeal from 
Order No. 84 of 191'*, now before us. The 
opposite party, who are tne appellants now in 
tbis Court, made an appliaation to tbe wonrt 
below asking chat the appellants there ebonld 

8 


be required to famish asaority for the oosta 
of tbe appeal and of the Court of 6rst 
inataoie. Thia appliottion same before the 
Coart bslow on the let of Fsbraary 1919. 
It is olear that the present respondents were 
there represented by a Coansel wbo was very 
imperfeatly instrnoted. He made no attempt 
to oonteat tbe applieation for aeouriiy, bat 
stated that bis elients woald farniah seearity 
if aaitable time were given. For some reason 
not now apparent the Coart only gave one 
week and ordered seearity to be filed by the 
S'lh of Fdbraary. By that time the Presiding 
OGBeer of the Ooart who bad passed the order 
of the let of February had been transferred 
and the matter oame bsfore bis saeoessor. 
The appellants in that Court now entered 
an appearanoe by tbe same Pleader, bat some 
of them at any rate also appeared in person, 
for we find an affidavit pat in sworn to by 
one of them, in tbis affidavit, and in tbe 
petition whiob assompanied it, they songbt 
to show oaase against tbe order of February 
tbe 1st, lyl9. Fasts were stated in the 
affilavit whiob, if assepted, woald certainly 
amonnt to saffisient oaase against the order 
reqairiog sesaricy from those appellants. 
Toe Coart seems to have heard argaments 
on Fdbraary tbe 8cb bat it passed orders on 
Fdbruary tbe 10th. The order is a very 
sammary one. Tue learned Sabordinate 
Jadga held, ic tOa first plaie, that be was 
bound by hie predesessor's order of Pebraary 
tbe Int, lyld. Evan if this were not so, ha 
said tbar, in bis opinion, no suffi3ient sause 
was abOiVn for his setting aside that order. 
He then went on to say that tbe appellants 
before him neither deposited tbe oosts or 
seearity for the •ame, nor asked for an exten- 
sion of time. He, therefore, at once rejeeted 
tbe appeal ander tbe provisions of Order 
ALI, rale lO, olaase (2) of tbe Code of Civil 
Pfoaedare. On February the I3th the ap- 
pellants whose appeal bad been tbas rejected 
presented an applieation to tbe same Ooart 
asking for a re-eonsideration of the order of 
February the lOsb. They protested that 
they bad never anderstood that the failure 
of tbeir applieation for re-eonsideration of the 
order of Fabraary the 1st woald involve tbe 
rejeotioD of tbeir appeal, and in this eonnes- 
tion they invited tbe attention nf tbe Court 
to the fact ih^t tbe date fixed for hearing 
the appeal iCtteif bad not yet been reaebed. 
They now aaked for reasonable extension of 
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time wiibin wbiob to farnieh the required 
peoarity. The Court below reviewed its own 
order o£ February the lOth, 1919, and allowed 
the appellants a short exteueioo of time 
within wbioh to furuisb seeurity. Seeurity 
was furnished within the pressribed period 
and the Court thereupon ordered the appeal 
to be re-admitted on to the pending file and 
to he set down for hearing on the merits. 
ITe have before us an appeal from this order 
re admitting the appeal, and we also have a 
petition in revision against the same order 
presented by way of alternative, in ease this 
Court should hold that so appeal lies. It 
baa not been eontested before ue that, so far 
as the extension of time was oonoerned with* 
in wbioh seenrity was to ho furnished iu the 
Court below, the Court bad jorisdiotion nndor 
Bootion ] 48 of iho pre-ent Code of Civil Pr^* 
seduro to enlarge tbe time even after Ibo 
period originally fixed bad expired. The 
difiioalty raised is as to tho setting aside of 
the order of Fobrnary the lOtb, 1919. It is 
oontended that the Court v/hioh passed that 
order had beoomo functus o^cio so far as this 
matter was oonoeinod, tbal no provision is to 
bo found in Order aLI, rule 10, or any of 
tbe other rules oonneoted therewith, in any 
way analogous to those of Order XXV, rule 
2, olauee (^) aooordiug to whiob a Court of 
first instanoo wbioh has dismissed a suit for 
failure to furnish seeurity for oosts has 
authority to set aside that dismissal. Idenoo, 
tbe ease for the appellants before us may 
fairly be stated thus : that tho Court below 
has either misused its power under Order 
XLVlI,rul 0 1 of the Codo of Civil Prooedure, 
in wbioh oaeo an appeal lies ogaiust its order, 
vtcie Order Xbll I ( . ) {w) of tlio Code of Civil 
Prooedure, or it has aotod wholly without 
jurisdiotiou, io whiob oaso tho interfeienoo 
of this Court is sought under seatiou 115 of 
tbe Cede of Oivll Prooeduro. A number of 
matters have been toaobed upon iu argument 
before os. Tbe easo most directly bearing 
on the point is that of Balxcaut ^ingh v. 
Daulat bingh (1) deoided by their Lordships 
of the Privy CouDoil, This deoisiou has 
sinoe been oommeoted upon as having been 
passed upon a very poouliur state of faots 
and as not being adequate authority for the 
propositions of law set forth iu thu head*iiote 
to the report iu question. It oaunot be 


dsnied, however, that in the ease in question 
this Court had refused to entertain an appli* 
eation in snbstanee similar to that made to 
the Court below by the appellants in that 
Coort on February the 18th, 1919, and had 
refused to do so on the express ground that 
the order passed by this Court had been 
one under seetion 549 of the former Code 
of Civil Prooedure oorresponding with Order 
XLI, rule 10, and that no authority was given 
to the Court by that seetion to re eonsider its 
own deeieioD upon eause subsequently shown. 
Their Lordships made it a distinot 
matter for complaint that this Court 
should have taken np this attitude 

and should for this reason have refused to 
oonsider whether the appellant to this Court 
was not entitled, under the oiroumstanoes, to 
have hifl appeal restored to tbe pending file on 
bis furuiabing the seeurity whiob he had in 
the first instance failed to furnish. They 
set aside the order of this Court and ra-plac* 
od it by an order direotiug his appeal to be 
restoroi to tbe pending file of this Court, 
subjoot to reasonable oonditione. 1 find it 
impossible to say that this is nob authority 
for tbe proposition that this Court, at any 
rate, may re*oonaider, upon oause sabsequent* 
ly shown, an order rejecting an appeal under 
Order XLI, rule 10, olause (2) of tbe Code of 
Civil Prooedure, and it does not seem to me 
that any good reason can be suggested for 
holding that a power of this nature is in* 
herent in this Court bat not in subordinate 
Courts of Appeal. This deoision of tbe Privy 
Counoil was dieoussed by a Benob of this 
Court iu the case of Firozi Begam v. Abdul 
Latif Khan (2). In that case the Court 
below whiob bad rejeoted an appeal under 
section 549 of the former Code of Civil Pro* 
oedure had also rejeoted an appHoation to 
rs admit that appeal to its pending file. The 
one question for deoision before this Court 
was whether an appeal lay against an order 
rejeoting snob an application. The learned 
Judges held, and boynnd question they were 
right in bolding, that no appeal lay against 
Bueh an order. Everything else in the 
reported judgment is of the nature of obiter 
dicta. The learned Judges did, however, 
oall attentioD to the faot that there were 
no provisions in section 549 of the Code of 

U) 30 A. 143} 6 A. L, J. 109j A. N. (1903) 63» 
3 M. L. T. 221. 
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Oivil Prooedora £or the re-admiaaioo o! an 
appeal wbioh bad been rejeoted under that 
sesiioD oorrespoodiog with tbose to be found 
in eeatioD 381 of the former Code and Order 
XXV'.role 'I of tbe present Gode,wbi9b govern* 
ed tbe aotion of Courts of first instanos. 
They suggested iha!; tbe matter was one for 
tbe attention of tbe Lsgislature, We find, 
further, that in tbe oase of Sankaialinga 
Ohetti V. Annamalai Ohelti (3), a Banob of tbe 
Madras High Court purporting to found their 
deeision upon tbe views expressed by this Court 
in Firoti Begam v. Abdul Latif Ehin (^), held 
that no applioatioD was entertainable for 
setting aside an order rejeoting an appeal 
under seotion 519 cf the Code of Civil Pro* 
•edure (Aet XIV of 18:2). 

1 feel bound to say that tbe matter is not 
to my mind free from diffionlty. So far as 
I am oonoerned, 1 am prepared to dispose of 
tbe appeal and tbe apnlieation in revision 
before ns on tbe following very simple 
grounds, Tbe right of appeal given by Order 
XLilI, rule 1 (w) against an order grant* 
ing an applioation for review nnder rule 4 
of Order ALVIl ie undoubtedly enbjeet to 
the eonditioDs laid down by Order XLVII, 
rale 7. In my opinion, tbe appeal before ns 
oaoDot be read so as to oome within the 
four oorners of that rale. Tbe - only enggei* 
tion possible would be that tbe appellants 
desired to plead that tbe Court below bad 
failed to reject the application, althongh 
there were not before it enffioient grnaods 
for review {vide tbe words of Order XLVII, 
rule 4 (1) of tbe Code of Civil Prooednre), 

I do not think that this soggestion, how- 
ever ingenious, is at all entertainable. For 
one thing, tbe words of the rnla are that, 

tbe Court shall reject the application 
where it appears to it that there is no 
sufficient ground for a review for another 
thing, it was obviously not intended that 
the words of this clause should be used 
so as virtually to nullify the whole of 
Order XLVII, rule 7 by letting in an appeal 
upon the mere ground that the discretion 
conferred upon the Court by Order XLVII, 
rule 1 had been wrongly exercised. I am, 
therefore, clearly of opinion that the First 
Appeal from Order No. 8t of 1919 now 
before ns is not entertainable as an appeal 
and sbonld be dismissed on that ground 

(3) 4 Ind. Oas. 165; 19 M. L. J. 301. 


alone. Thera remains tbe petition of re* 
vieioni and I am not prepared to say that 
1 have not felt the force of the arguments 
by which tbe learned Oounsel for tbe 
patitionera in revision, the respondents in 
tbe Court below, has sought to show that 
tbe order complained of was wholly without 
jurisdiction. My own impression is, that tbe 
Legislature has assumed that an Appellate 
Court, by reason of its jurisdiction to 
entertain an appeal even beyond the pres* 
oribed period of limitation, supposing that 
in its opinion sufficient cause were shown 
under section 5 of the Indian Limitation 
Ao^ could not bs prevented by reason of a 
mere order rejecting a petition of appeal 
nnder Order XLI, rale 10 (2) of tbe Code 
of Civil Prooednre from taking np another 
appeal on the same pleas and against the same 
deoleioD, if npon full consideration it saw 
sufficient grounds for doing so. In any 
case, what we are asked to do is to bold 
that tbe learned Judge of the Court below 
was not entitled to assume a jurisdiction 
wbioh, according to their Lordships of tbe 
Privy Council, was certainly exercisable 
by this Court which they direeted this 
Court to exercise in their decision in the 
case of Bahvant Singh v. Daulat Singh (1). It 
may be that the provisions of Order XLVII, 
rule 1, are wide enough to cover the order 
complained of, or, as 1 have suggested, that 
tbe Court below may be regarded as simply 
having re admitted a petition of appeal by 
reason of the jurisdiction it would have 
iiad to entertain a freeb petition of appeal 
if presented on the date of its order of 
re admission. In any case, I am not prepared 
to say, under the oircumstanoer, that tbe 
order ooraplabied of was wholly without 
jurisdiction, or that this Court is bound 
to interfere with it in revision ; more 
pirlioularly when I am of opinion that it 
was a very proper and necessary order in 
tbe interests of jnstioe. 1 think tbe appel* 
lants in tbe Conrt below had been treated 
op to the 10th of February 1919, in the 
most summary fashion imaginable. They 
had been given a week within which to 
famish certain eeonrity. When they appear- 
ed on the last possible date they submitted 
to the Court sobstantial reasons why they 
should not have been required to famish 
security at all, and incidentally complained 
that they had had no such reasonable notice aa 
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would have enabled them to instrnet Counsel 
properly on any previous date. The Ccurt 
brosbed as de all their objeotionp, noon the 
assumption that the presiding Judge was 
bound to stand by his predeoessor’s order 
of February the let, 1919. It is quite slear 
also that the Court below did not, at the 
time, make any attempt to explain to the 
appellants before it what their position 
would be if it merely rejested tbeir peti- 
tion of February the 1st or to asoertain 
from them dednitely whether, in the 
event of that applioatiou being rejeated, 
they would not be prepared to furnish the 
required seourity within reasonable time. 
It is obvious now that those appellants 
were so prepared, and the learned Subordi- 
nate Judge himself was elearly impressed 
with the belief tbai he had acted hastily 
and without reasonable oonsideration in 
rejeotirgtbe appeal in the manner in which 
he did on February the JOth. For these 
reasons, I do not think that this Court is 
either obliged in law. or oalled upon in 
the interests of justice, to interfere in 
revision, and on this ground I would also 
reject the application for revision. 

Kakuaita L*l, J.— In this case an appeal 
was rejected for failure of the appellants 
to Sle security for the costs incurred ly 
the respondents in the Trial Court and for 
the costs to be incurred by them in the 
appeal. Subsequently, an applioation was 
made to set aside that order. The Court 
below granted that applioation and allowed 
the appellants a week’s further time to file 
the security rfquired. it was open to tho 
Court nnder Order XLVIl, rule 1 of the Cede 
of Civil Procedure to renew or set aside 
its previous order, if it considered that 
there was snfEcient reason for doing so. 
Order XLI, role 10 does not contain any 
specific provision laying down the method 
in which an order rejecting an appeal for 
default of filing the eecnrity can be set 
aside. But the absence of each a pro- 
vision does not necessarily suggest that a 
Court is not competent to review its order 
or modify it, if it thinks that the ends of 
justice require it or that sufficient reasons 
exist for its doing so. If the appeal had 
not been rejected, the Court could have 
extended tho time under section 14S of the 
Code of Civil Procedure. The appeal 
haying been rejected, the Court could still 


act, in the absence of a specifio provisioo 
similar to that contained in Order XXV, rule 
2 of the Code, in review and I do not think 
that tho U< urt exceeded its jurisdiction 
by dischargirg its previous order and grant- 
ing an extension of time. In Balaant 
Singh v. Daulat Singh (1) an order reject- 
ing an appeal for default was set aside 
by their Lordships of the Privy Council 
in somewhat similar ciroamstanoes and an 
extension of time was granted. In Firoti 
Begam v. Abdul Litif Khan (2) it was 
held that no appeal would He from an 
order refnsing to re-admit an appeal which 
had been rejected for failure to furnish 
the required security for costs. Such an 
appeal would have been clearly inadmissible 
under Order XLVll, rule 7, even if the 
applioation rejected bad been treated as an 
applioation for review. An order granting 
a review is, however, appealable. In 
Sankaralinga y. Annamalai (3) it was held 
that no application to set aside an order 
rejecting an appeal nnder section 547 of 
the old Code of Civil Procedure (Act XIV 
of 188i) was entertainable but the question 
of the applicability of the provisions re- 
lating to review does not appear to have 
been there oonsidered. Here the time 
originally granted to the appellants was 
clearly insnfliciBnt and the order of the 
Court below setting aside its previous 
order is not, in tbe circumstances, anjustifi- 
able. I see no reason, therefore, to interfere 
with it and agree in dismissing the appeal 
and tbe applioation for revision with 
costs, 

Bt the Cod*-?.— We dismiss the First 
Appeal from Order No. 84 of 1919 and 
also tbe applioation in Revision No. 81 of 
1919 therewith connected, in each case 
with costs. 


Appeal dismitied. 
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SiDHAKBIBBNA ATTAR V, SWAMINATaA AYTAR. 

PRIVY COUNCIL, 

AppCAL PROU TdE MaDR 48 HiOd CoURT. 

Deoember 8, 192C, 

Present Lord Ba«kTia9fcer, Lord Pbillimore, 
Sir Jobs Edge, Mr. Ameer Alt and 
Sir Lawreose -Tenkine, 

RADHAKRISHNA AYYAa and another— 

APPSIjLANTS 

versus 

SWAMiNATHA AYYAR— 

Rg^PD^nEMT. 

CivilProcedure Code (Act V of as. 109, 110, 

0. XLV, r. '^Appeal to Privy Council— Leave to 
appeal - Certificate must show clearly upon what ground 
it IS based. 

Wliou a certificate is issued under Order XLV 
of the Civil Procedure Code it is of the utmost 
importance that It should shew clearly on its face 
upon which of the two grounds mentioned in 
rule 3 of the Order it is based, viz, whether it 
fulfils the requirements of section 110 of the 
Code as regards amount or value and nature, or 
is otherwise a fit one for appeal to His viajesty 
in Council under section 109 «cj of the Code. [p. 8t>, 
col '.] 

Where a certificate is granted under section 109 fc) 
of the Code of idvil Procedure, it should appear 
on its face that the discretion conferred by that 
section has in fact been exercised [p e6, col. I.l 

Appeal from a desree of the Madras High 
Ooarf, (OldBeld and Phillips, JJ.), dated 
November Htb, 1916, reported as 40 Ind, 
Oae. 587, modifying a degree of the Distriot 
Judge, Tanjore, whieh in taro modified a 
degree of the Rsveone Divisional 0£ier, 
Kambakonam. 

FACTS. — The High Oonrt in this ease 
restored the degree of the Triil Judge who 
had awarded the pUintiff^reepondent 
Rs. 4,5S0 as rent for three years, whieh 
atnonnt bad been redneed by the Distriot 
Judge to Rs. 3,953. There was a further 
queation whether a pattah degreed against 
the defendants under Madras Aat VllI of 
ISfiJ, which was repeated by Madras Act 
1 of 1908, was still binding npon them. 

On this appeal 

Mr. DeOruyt'ier, K. 0., (with him Mr. 
PariH), for the Respondent took a 
preliminary objection that the appeal was 
ineompetent inasmaob ae no proper 
oertifioate of appeal had been granted. 
The only matter in di»pate ie a earn of 
Rs. 140 per annnm and do snbstantial 
question of law is involved. The oenifiodte 
in this case does not show that the High 
Court oonsiiered the ease fell under eectioo 
109 (c). IJuless the certificate is in proper 


form the appeal oannot be entertained, 

Bannrsi Parshndv. KashiKrishen^uTaxniX)^ 
Raiha Krishen Das v. flat Krithn Ohand (2). 

Mr. P. Kenwoithy Brown, for the Appel* 
lant*, submitted that the case foil under 
seoMoo 109 (c). 

[Sir Lxwrbnce Jenkins.— 'Yod have not got 
a certificate under that bead.] 

There ie a general question of law of 
eoDsiderable importanee involved, ott:.,wbe* 
ther **decreed*’ in section 52 (3U of the Mad* 
ras Estates Land Act, 1908, covers decrees 
under the Act which preceded, or, as we 
contend, is limited to decrees under the Act 
of 1908 itself. In deciding against us the 
Madras High Court dissented from two froraer 
detfisioDS of their own. 

[Loro BoCKMASTtR.— The point is you want 
special leave]. 

Yes : the Board can give it me now. 

Radita Krishen Dus v. Rat Krishn Ohand 
(ii). 

JUDGMENT. 

Lord Bockmastek. — In this case a pre- 
liminary objection is taken to the appeal 
on behalf of the respondent based npon 
the ground that no proper certificate of 
appeal has been granted, and that the appeal 
is ooDseqaently incompetent. 

The eonditioDS that regulate the granting 
of certificates for leave to appeal have been 
clearly stated in the oases referred to by 
Counsel for the respondent, reported as 
Banarfi Parshal V. Kashi Krishen Narain 
(1) and Radha Krishen Das v. hai Krishn 
Ohand (2). It is not necessary to examine 
them again for the principle which they 
establish is plain and cannot be questioned. 
That principle is this ; that as an initial 
condition to appeal to His Majesty in 
Uonnoil, it is ei^sential that the petitioners 
ahcoll satisfy the Court that the aubject* 
matter of the suit is Rs. lO.JuO, and in 
addition that in certain cases there ebonld 
bs added some eubstantial question of law. 
This does not cover tbe whole gronods of 
appeal, beoaune it is plain that there may 
ha certain eases in which it is impossible 
to define in money value the exact character 
of the dispute ; there are questions, as, for 
example, those relating to religious rights 

(1) 23 I. A. Hi 5 n. W. 193; 23 A. 227 (P. C.) 
11 M. L- J. ofi; 3 Bom. L. ll. 154; 7 Sar. P. 0. J. 
825. 

(2) 2S I. A. 182; 23 A. l»6; 5 C. W. X. 689 (P. C,), 
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and fleremonies, to oaste and family rights, 
or Baob matters as the rednotion of the 
oapital of oompanies as well as qoestions of 
wide public importanoe in whiah the sabjeat* 
matter in dispate aannot be rednaed into 
aotnal terms of money. Sab-aeatioa (c) of 
eeation 109 of the Civil Prooednre Code aon- 
templates that soeh a state of things exists, 
and rule 3 of Order XLV regelates the 
prooedore. It is there provided that the 
petition for appeal shonld state the gronnda 
of appeal, and pray for a oerti6aate that 
either as regards amount or value and 
nature,^ the ease fnlBls the reqairements 
of eeation 110, or that it is otherwise, i.e., 
under seation 109, sub-eeotion (c), a 6t ease 
for appeal to His Majesty in Counoil. 
When any aertidoate is granted under that 
Order, it is in their Lordships’ opinion of 
the utmost importanae that the aertiboate 
should show alearly upon whiah ground it 
is based, and they regret to Bnd that the 
eertifiaate in this aaee is at least ambiguous. 
It runs in these terms : "It is hereby 
aertified that, as regards the value of the 
subjeat-matter and the nature of the ques- 
tion involved, the ease fnlnls the require- 
ments of seotions 109 and 110 of the Code 
of Civil Prooedore. and that the ease is a St 
one for appeal to His Majesty in Counoil.” 

There is no indiaation in the oertifioate of 
what the nataro of the question is that 
it is thought was involved in the bearing 
of this appeal, nor is there anything to 
ahow that the disoretion conferred by see- 
tion 109 (c) was invoked or was exercised. 
Their Lordships think it should be brought 
to the attention of the Indian Courts tlat 
these oertiBoates are of great oonsequeuae 
that they seriously affect the rights of litigant 
parties, and that they ought to bo given in 
puoh a form that it is impossible to mistake 
their meaning upon their face. 

Counsel for the appellants has asked that, 
even though the amount in valoe in this 
suit is beneath the proper appealable amount, 
as it undoubtedly is. hie clients should be 
granted special leave to appeal upon the 
ground that au important question of law 
affecting the whole oommouity is raised 
under the Madras Kstates Land Act, I905\ 
a question which has not hitherto been the 
subject of judicial interpretation. That 
queatien was this : section 5 ', sob section (3) 
provides that paUahs and muchulkas 


aeoepted, exchanged or decreed for any 
revenue year shall remain in foroe until 
the commencement of the revenue year for 
which fresh pattahs or muchalkas are Skosepi^ 
ed, exchanged or decreed ; provided that 
where a pattah or muchalka has continued in 
foroe for more revenue years than one, 
DO fresh patUh or muchalka for the same 
bolding shall take effect until the com- 
menoement of the revenue year next succeed* 
iug that in which it is tendered, accepted, ex* 
changed or decreed.” He desires to contend 
cn behalf of the appellants that "decreed” in 
that section means decreed under that Act, 
and that no former decree could have any 
operation. Their Lordships have considered 
this contention, but they do not think it of 
snflBcient weight to justify granting special 
leave to appeal. 

They will, therefore, humbly advise His 
Majesty that this appeal should be diemissed 
with costs as iuoompetent, and that speeial 
leave to appeal shonld not begrantsd. 

Appeal ditmisted. 

Solicitor for the Appellants : — Mr, Dowlas 
Qrant. 

Solicitors for the Bespondent Messrs, 
Ohapman^Walker and Shephard. 


OALOUTTA HIGH COURT. 

Appeal pkom Appsllatb Dsorbbs Nos. 2553 
iND 249 TO 251 0? 1918. 

May 17, 1920. 

rresonL— Justice Sir N. R. Ohatterjss, Kt., 
and Mr. Justice Panton. 

GOLAK BKHABI BHOWMIK, minof, 

BY DtS FlTaSBAKD N^Xf FKIBND, 

BENOUB BEHARI BHOWMIK 
— Devemdant — Appellant 
iersue 

ilaharaia MANINDBA 
CHANDRA NANDI BAHADUR 

— PLAtNTIJfK— RgfiFOJfDBNT. 

Landlord and tenaiit— Acceptance fcy landlord 0/ 
reduced rent Jor long timCt tohether conclusive to show 
that stipulation for payment of full rent uns not 
intended to he acted upon. 

The faofc ttuit tbo landlord has rooeived roafc for 
a long timo at a rate lower than that stipulated 
for in a kabuliyat, is not conclosivo to ahow that 
the stipulation in the kabuliyat as to tho payment 
pf the full rent by the tenant was never intended 



Vol. LXJ 


1ND1A5 GASBS. 


87 


GOLiK BBHiW BlOWMIK V. MiUINDRi CHiBDKi NAUDI. 


to be acted upon, or that there was a waiver of that 

stipulation, [p. 88, col. 1.] r»- i • v 

Appeals against the decrees of the UisvrieB 
Judge, Bangpnr, dated the 30fch of A-ugns. 
1917, affirming that of the Mansif, hirst 
Ooari at Knrigram, dated the 5th of July 
1912. 

FACTS appear from the jadgment. 

Baba Mohendranath Eay (with him Baba 
Atul Ohandra Gufta), for the Appellant.-- 
These appeals are on behalf of the defendant 
and arise oat of smts for rent at the kahuliyat 
rates. The kabuliyats were only for short 
terms and it was agreed that a large portion 
of the rent assessed was to be kept in hajat 
(euspense) and the balanee payable as the 
rent for the term. It was etipolated further 
that the tenant was to take no objection to 
the payment of the full rent after the expiry 
of the term of the lease, when the amount 
of the hajat would be added to the jarna. The 
plaintiff, however, eontinued to ^ receive rent 
at the reduced rate for a long time after the 
expiry of the terms of the kahuliyats. These 
present suits of the plaintiff are for realising 
rent at the full rate on the ground that it 
was so stipulated for in the kahuliyati. These 
oases were remanded to the lower Appellate 
Court for a Bnding as to whether the 
BtipulatioDS in the kahuliyats to pay the full 
rent after the expiry of the lease was intended 
to be acted upon, or whether there was a waiver 
of the stipulations after the expiry of the lea^e. 
See Manindra Ohandra Nandi Bahadur v. 
Durga Sundari Dasya (1). I am bound by the 
remvnd order and cannot go behind it. 
Their Lordship* on remand directed the 
lower Appellate Court to determine whether 
the ftabuh'yat was intended to be acted upoj. 
The lower Appellate Court after remand 
was clearly wrong in thinking that the fact 
that the kahuliyat was not acted noon for a 
very long time could be no independent 
evidence of the intention of the partie". 
Tbo lower Appellate Court ba^ clearly 
committed an error of law in thinking that 
the fact of receipt of rent at the reduced raf»j 
for a long time can only be corroborative '’ f 
other independent evidence, The evidf roa 
that since the execution of the k'ihuhyatt too 
tenants paid rent at a lower rate than tia< 
stipulated for in the k'lbuUyni, ia clear)/ 
admissible to show that the intention of t'uo 

C) 82 Ind. Caa. 185; 20 C. W. N. 680 at p. 68i. 


parties was that the kahuliyat from the very 
first was not intended to be aeted upon as that 
there was a waiver by the parties. See 
Beni Madhuh Qorani v. Lalmoti Vasn (2;. 
Then, again, your Lordships will be pleased 
to see that the lower Appellate Court acted 
irregularly in not giving me an opportunity o£ 
referring to certain documents filed by the 
plaintiff. These doouments were taken away 
by the plaintiff and were produced in the 
Appellate Court only when my Pleader had 

nearly finished his argument. ^ 

Sir Rash Bekari Qhose (with him Babus 
D N. Ohackerbutty, Hemendra Nath Sen, 
Sarat Kumar Mitra and 8arat Ohandra De\ 
for the Respondent.— These appeals are 
ooDcluded by findings of fart. The lower 
Appellate Court has definitely found that 
the stipulation in the kahuliyat was intended 
to bo acted upon. The only fault of the 
plaintiff was that he was too indulgent to- 
wards his tenants. Where there ia no reliable 
evidence to prove that the plaintiff ever 
bound himself to accept a reduced rent, the 
fact that he did, for some years, accept a 
reduced rent, is consistent with the reduatiou 
having been a mere voluntary and temporary 
abatement. See Burga Prasad Bingh v. 
Uajendra Narayan Bagchi (3). Refers also to 
Durga Prasad Singh v. Baiendra Narain 
Bagchi (4). As regards the second conten- 
tion of my learned friend, your Lordships 
will be pleased to refer to the remarks of 
the lower Appellate Court wherein it remark- 
ed that the documents had been filed long 
before the arguments were finiched. 

Baba Mohendra Nath Bay replied. 

JUDGMENT. — These cases were remand- 
ed to the lower Appellate^ Oourt and that 
Court was directed to decide the aueation 
whether the stipulation in the kahuliyat to 
pay the full rent after the expiry of the 
lease was intended to be acted upon, or whe- 
ther there was a waiver of the stipulation 
after tbe expiry of the lease. 

That question has been gone into by the 
lower Appellate Court and it has come to 
the finding that it was intended to be acted 

upon. 

i2t 0 0. 'V. N 242 at p. 24r>, 

H) 21 Ind Gas 75'); 4 0. 4'^3| IS 0. W. N. 66; 
(M'li 'll, S' 41 1. A i28: 1.5 M, L T 68: 
19 0 L.- J. 26 M U J. 25; i6 Hotn. L. B. 42 
(P 0 1. 

(4) 4 Ind. Ca«. 713; 37 0. 233; 10 C. L. J. 570. 
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It is ooDteoded before as on bebalf nf the 
defendant-appellant that the learned Distriot 
Judge in arriving at that 6nding has pro* 
seeded upon the view that the realisation of 
rents at the redaoed rate for a Img period 
of time oannnt by itself show that the Uad- 
lord at the time be aooepted the kibuliyat$ 
never intended to enforce bis right to receive 
rent at tho full rate after the expiration of 
the term of the lease. This, the learned 
Pleader for the appellant says, indioatea that, 
in the opinion of the learned Judge, it was 
not independent evidence on the question of 
intention. Sut just in the previons passage, 
the learned Judge says ; " The fact that there 
bad been no realifation or attempt at realiza- 
tion of the full rent was uudoubtedJy a pieoe 
of evidence having conj-i Jerable bearing upon 
the question whether or not the stipoUtioiis 
in the kahuhyat were from the 6rit intended 
to be acted upon.*’ 

It appears, therefore, that what he meant 
to eay was that the fact of receipt of rent at 
the redaoed rate for such a long time was 
not conclusive, Ha has referred to certain 
facta and ciroumatances, and came to the 
conclusion that these facts and oircumstaooes 
either individually or collectively, do not 
establish the proposition that the plaintiff 
when he aooepted the never intend- 

ed to enforce his rights to realise the full 
rents as reserved in these docoraents after 
the expiry of their term.” The learned 
Judge, further, goes on to 6nd as follows : — 

On the other hand, there are in these oases 
more than one oiroumstHnoe to indicate that 
the plaintiff, when he accepted the knhuliy.it$ 
had the full iulenticn to enforce his ngits 
to realise full rents when the term of the 
kabuUyit would be over.” He concludes 
thus; On a careful oou'iideration of the 
facts and oiroumstanees of the case as I have 
detailed them above. I have no hesitation in 
holding that the defendant failed to show 
that the stipulations in the kabulxyat$ had not 
been meant to be acted upon, and niy 
finding is that the stipulations were intended 
to be acted upon at tte t mo the knbuhycfs 
were execotod by the defendant’s predt-oes* 
sore and accepted by the predeoeetorc of the 
plaintiff.” 

Theee findii g-> are conclusive in second 
appeal and we are unable to interfere with 
them. 

The next ooutontion raised is that the 
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learned District Judge was wrong in not 

allowing the appellant’e Pleader in the lower 

Appellate Court any opportunity to refer to 

certain ianta w(uil baki papers. It is said 

that these papers were tafeeo away by the 

plaintiff and were produced in the AopelUte 

Court only when the appellant’s Pleader had 

nearly finished faia argument and that, at 

the time of argnment on his behalf, he 

had not the opportunity to refer to the 
papers. 

The learned Distriot Judge, however, points 
out that the jama toatil baki papers in ques- 
tion had been filed long before the argnments 
were finished, and that the Pleader for the 
appellant made no mention of those papers 
although be had been allowed to advance 
some additional arguments in the midst of 
the address of the Vakil for the respondent. 
We think that, in the first pHoe, the appel- 
lant s Pleader ought to have a^kad the 
rec pendent to produce these papers before 
the hearing oommeno-d, if anything really 
tnrned on those paoer*, and, secondly, from 
what the learned Judge says, these papers 
were on the record before the arguments 
were concluded. In these oircumstancss, we 
do not think that there was any irregularity 
in the procedure of the Court which would 
vitiale the judgment. 

The appeals /ail and are dismissed with 
one set of costs. 

AppeaU dismiaaei. 


LAHORE HIGH OOUaT. 

Secj«d Civil Arp**L No or 1918. 

July 15, 1920. 

Present Mr, Justice Broadway and 
Mr. Justice Abdul Raoof, 
Musaoimat FATIMA BIBI and oreiRS— 
DeyeNDAKTS— AppeLLiNTs 

N U R M U H A M M A D — PLAtwripp— 

lt»8P<) 

L, 1,0 -ilin-iage-lgreernent by hiiS. 
to reside ., ,11, wife in Iter pa.-enf^' house, ley.iUty of 
— Uaiur of ,wht ' ^ 


vUi ngrpomoiitby a Muhanimad.m husband to lire 
witliluawif# III Jior paroutV houeo ie invalid uad 
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cannot be utilised by the wife to defeat the husband’s 
claim for restitution of conjugal rights, [p- 89, col. 

2.1 

' Where in such a case it is shown that the wife did 
leave her parents’ house and went to live with her 
husband in his house, she must be taken to have 
waived her right, if any, under the agreement, [p. 89, 
col 2-3 

Seeond appeal from the decree of the Ad* 
ditional District Judge, Gnjranwala, dated 
the iiSrd January 1918, modifying that of 
the Subordinate Judge, Second Class, Gojran* 
wala, dated the 7th August 1917. 

Mr, Qullu Ram, for the Appellant. 

Mr. Tai-ui-Din, for the Respondent. 

JUDGMENT.— The plaintiff, Nur Muham- 
mad Khan, brought a suit for the reatitu* 
tion of eonjngal rights, which has been 
decreed by the Courts below. Hence the 
second appeal, liukammat Fatima Bibi, the 
wife, her father F-izll Dio, and h r mother, 
liwammat Bego, were impleaded as defend* 
ante to the suit. As against the father and 
the mother, the relief claimed was that an 
order should bs made prohibiting them 
from interfering with the plaintiff s right 
to take his wife to hie own house. Various 
defences were put forward to resiet the elaim, 

two of which were, — 

CD That the plaintiff when contracting 
the marriage had executed an iqrarnamaTi in 
favour of the parents of the girl agreeing 
to reside for his whole life with his wife 
in the bouse of the parent j of the girl. 

(2) That the dower fixed being a prompt 
one the plaintiff was not entitled to tbe 
decree claimed without paying op the whole 
amount of the dower as well as arrears of 
maiuteuance allowance. 

The Court of first instanos decreed the 
claim in terms of the prayer in the plaint 
and isBoed a permanent iDiunotion against 
tbe defendints Noa. 2 and 3 prohibiting 
them from reetraining defendant No. 1 from 
living with the plaintiff as bis wife. The 
lower Appellate Court in appeal maintained 
the decree, bat made a slight modification 
by ordering the plaintiff to pay one fifth of 
the dower before executing the decree for 
restitution of conjugal rights. The defend- 
ants have come np in second apoeal to this 
Court ohalUn.<ing the decree for re-tiio ion 
of conjugal rights and injunotion and pray- 
ing that, in any else, the decree shon.d be 
made conditional on the payment of the 
whole amounb of dower und maintenance. 


Tbe plea that tbe eiacutsd by 

the plaintiff is legally binding upon him 
and that he is not entitled to take away 
his wife from the house of her parent i is 
repeated in this Court and Ameer All’s 
Muhammadan Law, Volume 11, 1917 Edition, 
is relied upon in support of this eontentfou. 
The subject is discussed at pages 369, 478 80. 
At page 478, dealing with tbe subject 
of coniugal domicile and restitution of con- 
jugal rights, theilearned author states the law 
in these words: — 

“The Muhammadan Law lays down dis* 
tlnctly — 

(1) that a wife is bound to live with 
her hueband, and to follow him wherever be 
desires to go ; 

(2) that on her refusing to do so without 
sufficient or valid reason the Court of 
Jasticf. 00 a suit for reotitution of ooniugal 

rights by the husband, may order her to live 
with her husband.” 

At page 479, however, tbe learned author 
says : — 

“At the same time, the law recognises 
the valid iy of express stipulations entered 
into at tbe time of marriage respecting 
conjugal domicile if it be agreed that tbe 
husband shall allow tbe wife to live always 
with her parents, he cannot afterwards 
force her to leave her father’s bouse for bis 
own,” 

On this later passage great reliance is 
placed on behalf of tbe appellants, but we 
find the followiog passage immadiately after 
the passage mentioned above: — 

“if the wife, however, were once to con- 
sent to leave the place of residence agreed 
upon at the time of marriage, she will he 
presumed to have waived tbe right acquired 
under the express stipulation and to have 
adopted domicile chosen by the husband.” 

If there was any force in the ooDtention 
it has been altogether taken away by (he 
last statement of the law in the book 
relied upon, because it is admitted before 
08 by F'Z%1 Din that the defendant No. 1, 
Muaamrnat Fatima Bibi, did leave bis house 
and went to live with tbe plaintiff at 
Ksrkan. the place of his residence, where 
she gave birth to a second child. Fatima 
Bibi, therefore, must be taken to have 
waived the right, if any, acquired under 
the iqrarnamah executed by the plaintiff. 
It is no^ however, clear whether thg 
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stipalation as to the pernnoent re^ld^noe 
of the ooaple in the honse of the wife’s 
parents is based on any rale of Mabim- 
madan Law to be found io the test-bo^ks 
on the snbjeot, as the learned author has 
not quoted any suoh authority while we 
find quite a contrary rule stated in Mao- 
naghten’e Precedents of Muham-nadan Law, 
Chapter VI, sase 8, aocordiofl: to which a 
condition like the present is illegal and 
invalid. The question was raised in the 
Calcutta High Court in the case of Hamid- 
unnetea Bihi v. Zohirudiin Sheik (1) but 
was not decided. The learned Judges who 
decided the case quoted certain passages 
from Grady’s Hidaya. Book 2, Chapter III. 
page 49, and Ameer Ali’e Muhammadan Law] 
but left the question undecided. The ques* 
tion again came up before the Calcutta 
Court in the case of Imam Ali Patwari 
V. Arfatunnessi (2) and was decided by 
Justices Stephen and Mnllick. Their jndg. 

ment on the point runs thus, 

There is some good authority for the 
statement that the condition that the wife 
shall be at liberty to live with her parents 
is void. We may for this refer to Wileon’s 
Digest of Anglo-Muhammadan Law, section 
50, Abdur Rahman’s Institutes of Mus- 
salman Law, Article 207. paragraph 3 and 
to the decision in the case of Abdul Firoi 
Khan v. llutfenhi (3). We hold, therefore, 
that the condition is illegal •» 

The subject is also discussed by Tyabji 
in bis Muhammadan Law, Second Edition 
(1949\ at page 109, He has dhonssed all 
the authorities mentioned above and has 

expressed a pious wish in these signidoant 
words: — 

‘The law is quite suffieiently partial to 
the husband, and it is submitted that the 
Court should not be astute to enhance the 
burden on wives.” 

The opinion expressed by the loarncd 
author is quite inconclusive and is oppo.-j6d to 
the authorities already quoted. 

In this state of authorities, we are not 
prepared to hold that the stipulation relied 
upon is legal and can be utilised to defeat the 
claim of the plaintiff for restitution of 
conjugal rights. Thii plea, therefore, 
faiie. 

(1) 17 0. 670; 8 ln<l. Doc. (n. t? ) 086 
(Z) 21 Iiid. Cas. 6/ ; 48 v. \V. N. OU.i 
^ ^3) 6 Bom. L. U. 728. 


The next contention put forward on behalf 
of the appellant is that the decree of the 
Court below ought to have provided for 
the payment of the entire amount of dower 
and arrears of maintenance, and we are 
asked to modify the decree of the lower 
Appellate Court by making the decree for 
conjugal rights conditional upon the payment 
of the amounts claimed. It is, however, 
aamitted that the matter entirely depended 
upon the discretion of the Court. The 
lower Appellate Court in exercise of its 
discretion has held that the plaintiff shonld 
be ordered to pay only one 6fth part of the 
dower under the oiroumsfcances of this 
case. We are not prepared to hold that 
the lower Appellate Court has not properly 
•exercised its discretion. This plea also must 

fail. The appaal, therefore, fails and is die- 
missed with costs. 

Appeal dismiaeds 
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faofc that the rent payable for the land on which the 
trees stand varies with the number of trees standing 
thereon makes no difference, [p. 95, ool. l.J 

The terms “out down” and ‘ use in section 12 of 
the Act, include the tight to appropriate the trees out 

down, [p 96, col. 1.] . * t-v t 

Petition?, ander seetion 25 ol Aet lA oi 
1887, praying tbe High Oonrli to revise the 
deorees of the Oonrfc of the Distriet 
Monsif, Manamadora, in Small Cause 
Suits Nos. 180 to 191, 196 to 204, 211 
to 217 end 219, 220, 225, 226 and 235 of 
1917. 

These petitions eoming on for bearing on 
the 1st Ootober 1919 and having stood over 
for consideration till the 8fch of October 
1919, the Court (Moore, J.) delivered the 
following 

JUDG-MENT. — These oivil revision peti- 
tions arise out of a number of Small Cause 
Suits, whioh were brought by the petitiouer, 
the Rajah of Ramnad, to recover from his 
tenants the value of Palmyra trees on their 
holdings whioh had been wrongfully out and 
appropriated by the tenants. The value of the 
frees was claimed at therate of Rs. 3 per tree 
in one village and Rs. 6 per tree in the other 
two villages. 

In Oivil Revision Petition No. 1252 of 1918, 


by the lower Court is sorreot. Mr. Sri- 
nivasa Iyengar for the petitioner contended 
that the method of compensation, viz , the 
capitalised value of the annual Tirwah, adopted 
by the District Mnnsif is erroneous, as 
the evidence showed that 25 times the 
Tirwah was charged only when the land- 
holder’s permission to out tbe trees has been 
obtained ; that prima facie the trees belong to 
the Zemindar ; that tbe defendants had no 
right to cat and appropriate the tree?, and 
that if trees are out without permission the 
Zemindar is entitled to claim the fall value 
of the trees. 

In support of his ooutention tbe learned 
Vakil relied on the decision in Nafar 
Ohandra Pal Ohowdkury v. Ram Lai Pal (i), 
Mohamed Hamidar Rahman Ohoiedhury v. 
Ali Fakir (2) and Bodda Ooddeppa v. 
Maharaja of Vizianagaram (3). On the other 
hand, the respondent’s Vakil argued that 
the lower Court had overlooked tbe pro- 
visions of section 12 of the Estates Land 
Act which gives tbe offODpany ryot the 
right to nse, enjoy and out trees, and 
that the custom to pay damages if trees 
were cut without permission had not been 
made out. 


the petitioner is the defendant in one of the 
Small Cause Suits. It was alleged in the 
plaint that the defendants, who were b’^und, 
according to the custom of the village and 
Zimin and according to law, to pay com- 
pensation to the plaintiff for the trees 
nt, had not done so. The defendants 
dsnied having cut the trees and the custom 
alleged in tbe plaint and claimed the owner- 
ship of the trees. They further contended 
that the value claimed was oxaesaive. Tos 
District Munsif found that tbe allege 1 
cuttiug was true and that the value 
claimed was proper for tbe tree®, vie , 
Rs. 3-0 0 and Rs. 6 0 0 and that the 
holding consisted of trees which ware 
assessed to Tirwah, Oo the 3rd point, v.z , 
''whether tbe alleged u.sage was true, and 
what relief was plaintiff entitled to ? the 
District Muneif held tbat^the proper amount 
of compensation would ordinarily ’ be the 
capitalised value of the annual Tirwah 
or twenty-five times the annual Tirwah, 
The findings on the first two points being 
in plaintiff’s favour, the only qieotlon for 
decision in these petitions ip, whether the 
ipethod of calculating compensation adopted 


In their written statements the defend- 
ants stated that they were cniy liable to 
pay Tirwah according to the terms of tbe 
paitas for Ayacut tree?, so long ae they were 
alive, and that beyond that the plaintiff 
was not entitled to any other right in 
respect of the trees Tbe defendants fur- 
ther denied that there was any custom to 
pay oompeneaticn (or trees out. The princi- 
pal matter in controversy between the 
parties i t tlie Iriiil wf»8, whether the custom 
to poy oompeaeation for trees cut was 
proved and the evidence was oonSned to 
this question. It is urged on behalf of 
(be petitioner that the District Munsif 
has adopted an arbitrary method of estimat- 
ing the compensation payable and has 
given no rensons for it ; that having found 
against the defendants’ contention that 
they had a right to out and remove the 
trees and that the prices claimed in the 
pUint were proper, the suits should have 
boeu decreed in full, and that tbe District 

(1) 22C.7l2ill Ind. Deo. (n. s.) 493. 

(2 2Iua Cas 955. 10 0. L.J. 25. 

(3) 30 II. 155; 2 M, L T. liS; 17 M- L. .T. 64, 
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Muneif miaonderatood the evidenoe ^hiah 
BhowB that 25 years Tirwab is obarged only 
when permission to out trees was obtained. 

These oontentions arr, I think, well- 
fcunded. The lower Oonrt’a judgment is 
far from satisfactory and it is diffijoU to 

follow the Mnosif’a reasoning in paragraphs 

7 and 8 of the jndgment. The Distriat 
Mnnsif begins by saying : The nsage alleged 
18 that damage ehonid be paid for trees 
•at and there is no express allegation as 
to the basis on whioh damage was payable 
aojordmg to nsage, though from the faot 
of the value being olairaed as damages it 
may be inferred that the value of the 
trees is payable as damage for the trees 
out. After some general observations the 
Dietnot Mnnsif hnds “that the proper 
method of sompensation would ordinarily 
be the oapitalised value of the annual 
iirwab, or twenty-6ve times the Tirwab 
wbieh IS said to be thirteen annas ten 
pms per tree.” The District Mnnsif 
observeP. with reference to the docnmentary 
evidence, that, although in order to prevent 

the wasteful antting af trees the Z smindar 

may in some instances have levied the 
value of the tree or a fine, “the records 
prodnced do not support an ancient right to 
tba effect.” Finally, after referring to the 
oral evidence, the District Muneif states his 
eonolQsion thus : 

‘The oral evidenoo ot oeage .howa a 
great want of uniformity in the usage in 
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no reasons for holding that the proper 

method of compensation is the oapitalised 

value of the Tirwab and there is nothing 

to show on what grounds he arrived at 

this conclu.ion. The monetary value of 

the claims is small. The question -involved 

i^Q theee_ casss is of omsice-able importance 

but It IS certainly unfortunate that the 

plaintiff shouli have selected a Small 

Oause Court as the forum for carrying 

on litigation of this kind, I must accord- 

mgly call for findings from the lower 

Court on the evidence on record, in the light 

of the above observations, on the following 
points; — 

(1) Whether there is valid custom entitl. 
>ng landholder to claim compensation 
for Palmyra trees out by the defendants 
without the permission of (he landholder? 

(2 If so, what is the compensation payable 
by the defendants ? 

Findings will be submitted within 6 (six) 
weeks and 7 (seven) days are allowed for 
□ liog objeotiODa, 


In compliance with the order contained in 
the above judgment the Principal Distriat 
Munsif of Manamidura submitted the 

tOlIowiDg 

findings on 

the following two issues: 

. Whether there is a valid custom en- 
^ Jit mg the landholder to claim compensation 

the scale of levy and in the nrinai^nllt If by the defendants 

the levy of damage ^ the permission of the landholder? 

There IP, however, uniformity’toa'iimiied H if u.- , 

damage of some kind to the defend* nVs T 


• I . . ^ SJI aueutf Kind 

^ flatting without permission 

and that trees should not be cut without 
permission. This would go to support no 
more than the pnnoiple of liability for 
damage as discussed in paragraph 7 above.” 

In the result, the Munsif gave a decree in all 
the suits for twenty five times the T.rwah 
as damage. This cannot be accepted as a 
proper fanding based on evidei.oe It ia not 
clear whether the District Munsif intended 
to find that a valid .mstom to levy the 
full value when trees were out without 
permission had not been made out and 
that the right whioh the defandauts cllimsd 
to cut trees at will without the permission 
of the landholder was not estabJiahed. 
Moreover, the District Munsif has given 


2. Issue No. 1: — 

I have hoard xMp. T. 0, Srinivassa 
Ayyangar. Pleader for plaintiff, the Rajab, 
at great length. I have approached the 
question in the light of the observations 
contained in the judgment of High 

oor.. I would find the issue in the 
negative. 

d. The Ramnad Zsmindary is anextensive 
ons with innumerable Palmyra trees on 
the holdings of tenants. There must have 
een many oases of illicit catting of Palmyra 
rees by tha tenaots. No ias^aood whera 
the ftijah sied the tenants in the Cml 
Uourt pisadiug a omtom of the kind now 
relni en was brought to my notice by Mr. 
i. 0, brinivasa Aiyaugar. No judgment 
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of any Court where Buoh a anstom was 
affirmed, wae referred to by the Pleader. 

4. Again, none of the doaomeote bled 
by phintiffa as showing that tenants either 
asked for permission to ant the trees or 
paid the priee of the trees after aattmg 
them, refer to the snit villages. It was 
admitted that none of these doonments refer 
even to the Bayalkadi Division whieh 
Qontains 70 or 80 villages inalnding the snit 
villages. It was admitted that they related 
to villages in the Mnsitta Kariabi Division. 
That, however, is in the Kamutbi Talok 
wherein, however, the Sayalkndi Division 
also is situate. In the plaint, paragraph 
No* 6, the iostom wae paid to obtaio in the 
suit village and Zimin: and yet no doonment 
pertaining tothe snit villages or the Sayalkndi 
Division has been Bled to sapport the alleged 
ODStom, 

5. Mr. T. 0. Srinivasa Ayyangar said 
that the earliest doeumeot bearing on this 
part of the sase was Exhibit F 8. That 
takes me only to May 1906 when the 
Madras Estates Land Bill of had been 
introdnoed with its olanse No. 11, oorre* 
eponding to seetion 12 of the Aat, and it 
refers only to a Margosa tree. The same 
remark applies to Exhibits t 9. i lO, b 11, 
andF.12, andF 13, F l7aDdF2d. I do not 
exslnde these doeuments from aonsideration 
on these grounds : all that I say is that 
these faats affect to some extent their 
probative vain© on the issue which 1 have 
to determine. Exhibit F no doubt refers to 
Palmyras, but it dates only from 1914, 
very near the date of dispute between the 

parties. . 

6. As regards the oral evidenoe for 

plaintiff on this point, it is interested; 
that for the defenae aontradiets it, and, in 
all the siraamslanses, I would dealine to 
aosept it. 

7, Taking all the facts and otranmstanaes 
into aonsideration, I find the issue in the 
negative. Mr. T. 0. Srinivasa Aiyangar 
said that as these were only Small Cause 
Saits, the evidenae was rather meagre, and 
that if the plaintiff had filed original snits 
mash more evidenoo would have been 
forthaoming. That no doubt may or may 
not be a fact. But that is abeoluiely no 
reason for finding a enstom of the kind 
pleaded has been made oat on the evidence 
on record, 


8. Issue No. II requires no finding in 
view of my finding on Issue No. 1. However, 
I may add that if I had found Issue No. 
1 for plaintiff, I would have found the 
compeneatioo payable by the defendants was 
the value of the trees cut and such yaloo 
was the amount alaimed by the plaintiff 
in each suit. I would acaept the evidence 
of the plaintiff’s witnesses on the point of 
value substantially. It is not the ease of 
tbe defendants that by austom they need 
pay only 25 year’s Tirwah when they cut 
trees without permission ; in the written 
etatement it was said only the value alaimed 
by plaintiff is excessive. It is manifest, 
therefore, that if Issue No I should be found 
for plaintiff, he should have the market-value 

of tbe trees eat. 


These petitions, under orders of this Oonrfc 
(Oldfield, J.), dated .7th of Febrnary 1920, 
aarne on for final hearing on the 206h day 
of Febrnary 1920, after the return of 
the finding of the lower Court upon the 
issues referred by this Court for trial, 

TbeHon’ble Mr. K, Snni'.a$a AiyanfforCAd- 
vocate General), for the Petitioners in 0, R. 

P Nos. 164 to 196 of 1918 and for Respondent 
in C. R. P, No. i2:>2 of 1918.— The landlord 
is prma fncie entitled to the trees and the 
tenants appropriating them without the 
landlord’s permission are liable to pay their 
foil value. See Nafnr Ohandra Pal 

Ohowihwy v. Ham Lai Pal 

Ihimidar R ihman Vhowdh'mi v. AU Baktr {Z) 

and Bodda Qoideppa v. Maharaja of Vitiana^ 

garam (3). . 

aeation 12 of the Madras Estates Land Act 
gives tbe tenant only the right to aot down the 
trees and not to appropriate them. This posi- 
tion was laid down by the Calautta High 
Court under the oorresponding section 23 of 
the Bengal Tenancy Act. See Najar Chandra 
Pal Ohowihury v. Ram Lai Pal (1), Mohamed 
Hamidar Rahman Ohoxdhury v. Ali i'akir 
{'i), and Meyoa Lall Ghose v. Qobinda Sunder 
Sirlha Ohotodhury (4). In those cases a 
dietinotion is drawn between the right to 
out and the right to appropriate. 

Tbe paflahs are only trees pattahs and 
not for land held for agricultural pur- 
pores. The remuneration paid to the land- 
lord is not rent and eecticn 12 of the 

(i) 41 lud. Cfta. 679. ^ 
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Aob has no applieafcion. The rent also is 
noi 6xed. It varies with the namber 
of trees. His position is only that of a 
lisensee. The so*oalled muckilik'i$ are only 
agreements for payment of tax for the trees. 
See Murugappa Ohettiar v. Bamanathan 
Ohettiar (5). 

Mr. K, P. Padmanaba Ptllay, for the Re- 
spondents in 0. R. P. Nos. 164 to 196 of 1918 
and Petitioners in 0. R. P. No. 1252 of 
1918. — The ease is governed by seation 12 
of the histates Land Aafc, The seotions 
shonld not be narrowly oonstrned. The 
right to ont, use and enjoy” trees inelndes 
the right to appropriate. The desisiona 
nnder the Bengal Tenanoy Aot do not 
apply to the present oases, assnming that 
they are soond. Under the old Madras Rent 
Aot eenants were not allowed to oat down 
trees. The new Aot has given them the right 
to ont and the inferenoe cannot be drawn that 
the right was restriated to the mere catting. 

The muchilikjs, Exhibit E series, are not 
merely for the trees. They are not in the 
natnre of mere lioensej. They are exeoated 
for the land with the trees thereon. The 
fact that the rent varies with the namber of 
trees does not alter the sitaation, Tho 
oooapany tenant pays rent for the land with 
the trees thereon. 

JUDGMENT. 

Ih C. R. P. Nos. 164 to 196 op 1918, 

Saoasiva Aiyab, J.— These are 33 
eonneoted petitions Bled in revision 
the petitioner in all the oases being the 
Raja of Ramnad. The counter- petitioners 
are tenants of lands on which trees were 
and are standing, Tho salts were brought 
on the Small Cause Side for compensation 
for valae of trees out from their respsotive 
holdings by the tenants. The tenants denied 
the cutting of the tree.s ; denied that 
they were legally liable to give 
compensation for catting trees on their 
holdings, and also disputed the oorreotneas 
of the amounts claimed os damages. So far 
as the fact of their having out down trees and 
the correct values of the trees eo felled are 
concerned, we, as usual, do not interfere with 
the endings. 

The remaining questions for considerations 
are, (1) whether the District Munsif was 
right in allowing as damages not the value 

(6) 26 Ind. Oas. 60; 1 L. W. 881. 


of the trees out but only 25 times the 
Tirwah payable, and (2) whether plaintifif 
petitioner) is legally entitled to olaim 
damages at all ; in other word?, whether 
the tenants have got absolute right to 
deal with the trees in any manner without 
being liable for any damages for so dealing. 
So ^ far as the first question is ooncerned, 
I might at once say that if the tenants are 
legally liable for damage?, they ought to 
have been made to pay the market>valne of 
the trees and not twenty five times the Tirwah. 
But on the second point, I am of opinion 
that the defendants are not liable for any 
damages at all. Section 12 of the Madras 
Estates Land Act says: (I ehall quote 
only the^ portion which is necessary) ^'subject 
to any rights which by custom or by contract 
in writing executed by the ryot before the 
passing of this Aot are reserved to 
the land-holders every occupanoy ryot, 
shall have the right to ute, enjoy and cut 
down all trees now in his holding,” I 
might at once state here that, in pursuance 
of^ an order made by a learned Judge of 
this Court remanding these suits for a 
finding on the question whether there 
was any custom entitling the landholder 
to olaim compensation for Palmyra trees 
out by the tenants without the permission of 
the landholder, the District Munsif has sub- 
mitted a finding that no such custom has been 
made out. Mr. K. Srinivasa Aiyangar 
C Advocate-General), however, argued that 
section 12 gives the tenant the right only 
to out down the trees in bis holding and 
not to appropriate them. He relies on 
certain decisions based on the words of seotion 
23 of the Bsngal Tenanoy Aot, which (he 

argues) is to the same effect as our 
section 12. That section (23) says ; “When 
a ryot has the right of occupancy in respect 
of any land, he may use the land in 
any manner, etc , but shall not be entitled 
to cut down trees in contravention of any 
local custom.” Construing this seotion, 
the Calcutta High Court, in the decisions 
reported in Nafar Ohandra Pal Ohowdkury 
V. Ram Lai Pal (1), Mokamed Hamidar 
Rahman Ohowdkury v. AH Fakir (2) and Meyoa 
Lall Qhose v. Qobinda Sunder Sinha Ohowdkury 
(4), had made a distinction between the right 
to cut down the trees and the right to appro- 
priate the trees after they are cut down. 

In their commentary on the Bengal Tenancy 
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A«ti the authors (Finuoaue and Ameer Ali) 
state at pigo 156 : ‘'The oorreotness^ of 
the view involved in this extremely teehnieal 
differentiation'* (that is, the^ differentiation 
made in the above eases) ‘ is very mneh 
open to question. It is probably quite 
against the intentions of the framers of 
this Aot who deliberately altered the old 
law on this point as, under it, a ryot had 
no right to out down trees,” Under the 
Madras Rant Rsoovery Aat also I remember 
to have held that, in the absenoe of a 
onstom, a tenant bad no right to out down 
trees or to appropriate them co hie own 
use, and that the trees eut down or which 
had fallen down in his holding by natural 
eauses belonged to the landholder. But 
1 am olear that tbo Estates Land Aeb 
intended to change the ordinary rule of 
law which governs the relations between 
an ordinary landlord and bis tenant and 
intended to give the tenants under the 
Estates Land Aot the right to ute, enjoy 
and out trees in their holdings and by 
using the expressions ‘out down” and use” 
intended to include the right to appropriate the 
trees so cut down. 

Lastly, it was argued that the defendants 
are not ryots holding lands for agricultural 
purposes, but that they are merely persons 
who have been allowed to enjoy the produce 
of the trees on payment of some remnnera* 
tion to the landholder which remuneration 
does not fall within the dednition of 
“rent” in the Estates Land Act and that, 
therefore, section 12 has no application at 
all. The muchilikas, Exhibit E serie.®, 
executed by the tenants do not, in my 
opinion, support this contention. They 
are all ordinary muchilikts of the kind 
Usually executed by ryots holding laud 
under the Zemindar. The only epscial 
feature of these muchilikas is that the 
6xed rent payable by the ryot who bolds 
the land calculated on the area of the 
laud (which is described as Hekai Punja) 
is increased by an amount varying with 
the number and size of the trees standing 
on the holding. Under the definition in 
clause (1) of section 3 of the Aot, agriculture 
includes horticulture, and the fact that the 
rent for the land varies with the number 
of trees standing thereon does not make 
the ryot a mere licensee enjoying the pro- 
duce of the trees under the landlord. He 


is the occupancy ryot of the land itself 
with the tress thereon, thongb paying 
varying rents according to the number of 
trees existing on the land. (We were 
told in the course of the argument that 
the assessment, was varied once in six years, 
according to the number of trees at the 
time of the periodical settlement). Reliance 
was, however, placed on the decision in 
Murugappj Ohettiar v. Bamanatkan Ohetliar 
(5) for the contention (hat these were not 
mvchilikas for the land held by an occupancy 
ryot but that these are agreements for 
payment of ran or tax payable in respect 
of the trees hell on tree pattahs. We 
have not before ns the muchilika executed 
in that case and if, on a consideration of 
the terms of that muchiliko, it was held 
that it was an agreement by a licensee 
to pay Tirwah for enjoying the produce 
of trees without any Kndiwacam right in 
him in the land on which the trees stood, 

I accept, (if I may say so with respect) 
the oorrectncss of that decision. But, as 
1 said, 1 am satisfied in this case that the 
land itself oa which the trees stand is held 
on paitih though the rent payable for 
that land varied with the number of trees 
standing on it, owing to a certain amount 
(varying according to the number of trees) 
being added to the invariable rent based 
on the extent of the land. Therefore, 
the Estates Land Act does apply to the 
relationship of landlord and tenant in 
this case. In this view, the petitioner, 
Zemindar, ought to have been thankful for 
the amounts awarded to him by the lower 
Court as be had no right to even those 
amounts and all these petitions seeking to 
obtain even more than was awarded to 
him must be dismissed; aud I would accord- 
ingly dismiss them with costs. There 
will be no order as to costs in Civil 
Revision Petition No. ISO, in which the 
guardian of the respondent has already 
been supplied with funds to defend the 
petition. In the remaining 32 eases. 
Pleader’s fee of Rs. 8 in each case will be 
allowed. 

Sperceb, J. — 1 agree. Section 12 of the 
Madras Estates Land Aot gives every 
occupancy ryot a right to use, enjoy and 
out down all trees existing in bis holding 
at the time of the passing of the Act 
subject to such rights as were reserved to 
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the lacd'holder at the time of the passing of 
the Act. 

As regards trees planted after the Act, 
the seetiOQ gives the rj/jt an abeola e 
right to Q'e, enpy and oat do vn the trees 
notwithstanding any oootraoi or oastom to 
the oontrary. The word enjoy’ in this 
aeotion is appropriate to the taking by ryott 
of tbe^ produce of fruit bearing trees. The 
word use’, in my opinion, implies some* 
thing more than enjoy’. There is nothing 
in the eeetion to saggest any limit to the 
use to whioh the trees may be pot and, there 
fore, it seems to inolode the use of the timber 
of timber trees. 

As regards trees planted before the 
passing of the Aot, whether the trees in 
suit are of that desoription or not, the 
finding of the lower Conrt is against the 
Zemindar on the point of auetom ; and as 
regards trees planted after the Aot, no 
question of custom or contract arises, 
Arguments based on the analogy of the 
Bengal Tenancy Act are not of much 
help to 09 in deciding questions as to the 
respective rights of landlords and tenants 
in the Madras Presidency, as the Bengal 
Tenancy Aot is differently worded, and 
contains a sentence in t^eotion 28 in these 
words : “ But (the ryot) ehall not be enfitl* 

ed to cot down trees in contravention of 
any local custom”, ibua placing the burden 
on the ryot to prove his right to out. 
The section does not epe-ik of the enjoyment 
or nee of the trees but only restricts the 
use of the land in any manner whioh 
would materially impair the value of the 

land. That clause corresponds to pection 11 
of the Madras Estates Land Aot. The 
cases quoted from Galoat'a aho are of 
little help in deciding the question before ur, 
Meyoa Lull Qh'jse v. Qob.nda Ctunder oinha 
Ohowdhury (41 is a decision based purely 
on the words of section of the Bengal 
Tenancy Act. Mohamed Ilatnidar Rahaman 
Ohowdhury v. Alt Fakir (2) is a caoe which 
ended in a finding being called for on 
the point to whom the trees out belonged. 
iVo/ar Ohandra Pal Ohowdkuty v. Ram Rul 
i'uf (1) is a dooision the soundness of whioh 
has been doubted. The suggestion that 
section 12 of the Madras Ksiatas Lind 
Aot does not apply to this case was pijt 
forward on the assumption that the pad ,ii$ 
in the suite were purely tree pattah$ and 
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not pattiha for land. But a referenoa to 
the muchtlik'is on the record shows that 
this is not the case. 1 agree with my 
learned brother botb on the general question 
as to the effect of seotiou 12 of the Madras 
Estates Land Aot and aa to the order to be 
passed in particular oases. 

Im (3. R. P. No. 1252 OP 1918. 

•k *\^^**^*^° ^ manner connected 

with the petitions just now disposed of by 

us. In this case petitioner ia the tenant 

while the Raja is the respondent. For 

the reasons given in our judgment in the 

connected petitions, we set aside the District 

Munsifs decree and dismiss the plaintiff’s 

suit. There will be no order as to costs in 

the lower Oourt, but the respondent will 

pay petitioner’s costs in this Court. Vakil’s 
fee Ro. 10. 

M.C P. 

VetUiona dismisttd. 


ALLAH4BAD HIGH COURT. 

First Appeal K..01I OsDirt No. 158 op 1919 . 

May 19. 1920. 

Prweul:— Mr Justice Piggott and 
Mr. .luetioe Kanhaiya Lil. 

LOKM 4N D AS —DgPinD iNT — 

At’PELL^^T 

versua 

GANGA S AHAl — “Plai.itipf — 
R*spond<»»t. 

EvnUnccAct (1 of \H72), ss PO, }ft7^Docu„umt 
>no,c than tluriyyears old - Presumption lu to signaturo 
ofexecurant,whcntobc madc-Finding as to admissu 
OHtly of document arrived at loithmt proof, value hf^ 
Appeal, second- Finding, whether binding, 

Iuusu)tfoi-a dpclai-atiou tbut the plaintiff was 
thoexcluajvooivnerofaplotof land md for ejeot* 
mont of the defendant thoref om, tho plaintiff 
re le apon a deed of gift which waa unregistered 
aiKi (Ucl not bear any signature purporting to be that 
<> 0 executant, but in tho plaoo reserved for tho 

A 4 a lino which, it was allcgodi 

hi8 mark, thoLiglj it was not described as such 
ip tho doed, and tho questiou was whether a prosump- 
tiou could ho raised hr to the genuiuoooes of the deed 
as to render it admhsiblo ia ovidonco i 

d, that ill a deod of this naturo a prosamptiou 
as 0 Its gonuiueuess ought to bo made oaatiouslji 
and t ho moat a ourt could do was to proBume that 
tho Bignatura was in the haudwriting of tho scribal 
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the lan'j'bolder at tbe time of the paseingf of 
the Aot. 

As regards trees plaoted after the Aot, 
the SdotiOQ gives the ryjf an absolu e 
right to a»e, eojiy and oat dovn the trees 
notwitbstandiog any eoatrao* or sastom to 
the oootrary. The word 'enjoy' in this 
seotion is appropriate to the taking by ryoti 
of the prodace of froit bearing tress. The 
word nee’, in my opinion, implies some- 
thing more than eojoy’. There ia nothing 
in tbe seotion to soggest any limit to the 
use to whioh the trees may be put and, there 
fore, it seems to inolnde the use of tbe timber 
of timber trees. 

As regards trees planted before tbe 
passing of the Aot, whether tbe trees in 
suit are of that desoription or not, the 
finding of the lower Court is against the 
Zemindar cn tbe point of oustom j and as 
regards trees planted after the Aot, no 
queftion of oustom or oontraat arises. 
Arguments based on the analogy of the 
Bengal Tenancy Aot are not of muoh 
help to ns in deoiding questions as to the 
respective rights of landlords and tenants 
in the Madras Presidenoy, as the Bengal 
Teoanoy Aot is differently worded, and 
eontains a eentenoe in r^ootion 23 in these 
words : “But (the ryot) shall not be entitl- 
ed to out down trees in oontraventiun of 
any looal oustom", thus placing the burden 
on tbe ryot to prove his right to out. 
The section does not speak of the enjoyment 
or nse of the trees but only re^triots the 
use of the land in any manner whioh 
would materially impair the value of the 
land. That olanse oorresponds to seotion 11 
of the Madras Estates Land Aot. The 
oases quoted from CHlout'a abo are of 
little help in dfciding the q’lestion befotc us, 
Meyoa Lall Qh-iee v. Oob-n-ia :>un<ier ninha 
Ohotedhury (41 is a deoisioo based purely 
on the words of seotion 2 ^ of the Bengal 
Teiianoy Aot. Mohamtd Hamidjr Raharnan 
Chowdhury v. Alt Fakir (2) is a case whioh 
ended in a finding being oalled for cn 
the point to whom tbe trees out belonged. 
Nafar Chandra Pal Ohoirdhniy V. Ram Lol 
(1) isa deoision the soundness of which 
has been doubted. The snggestion that 
seotion 12 of tlie Madras Entates Lind 
Aot does not apply to this ease was put 
forward on the assumption that the poll ,fi$ 
iu the suits were purely tree pattahs and 


not pattihg for land. But a reference to 
the muchzlikas on the reoord shows that 
this is not the oase. I agree with my 
learoed brother both on the general questioo 
as to the effect of section 12 of the Madras 

Estates Land Aot and as to tbe order to be 

passed in partionlar oases. 

In C. R, P. No. 1252 OF 1918. 

This petition is in a manner oonneoted 
with the petitions just now disposed of by 
ns. in this oase petitioner is the tenant 
while tbe Elaja is the reepondeot. For 
the reasons given in our judgment iu the 
oonneoted petitions, we set aside the Drstrist 
Munsif’s decree and dismiss the plaintiff's 
suit. There will be no order as to costs in 
the lower Oonrt, bat tbe respondent will 
pay petitioner’s costs in this Court. Vakil’s 
fee Rp. 10. 

M.C p. 

Petiiiong dismissed. 


ALLAII4BAD HIGH CODRT. 

First Appeal F,. Oil ORDfrt No. 158 of 1919, 

May 19, 1920. 

Present ', — Mr Justioe Piggott and 
Mr, .lustioe Kanhaiya Lil. 

LOKMAN D as —Dkfakd kNT — 

ApPELLvhT 

versus 

GANGA SAHAI-Pl*i -ITIFF — 

RcSPOHDt'-T. 

iT-(!cnrc .4cf (I oj m flO, lfi7— i)ocu»Kn« 

mon: than thnt,j>jcarg old -Proumptiontuto signature 
ofexccufant.tvhintolc made— Finding us to admissi. 
lUtI ij oJ document arrived at without proof, value b/^ 
Appeal, second- Finding, tehelher binding. 

In a suit for a dpclaratiou that the plaintiff was 

lli« exclusive owner of a plot of land md for eject- 
ment of the defeodant tlieref om, tbe plaintiff 
relied npon a deed of gift which was unregistored 
and did not bear any signature purporting to bo that 
of the executaut, bat in the place reserved for tho 

signature there existed a lino which, it w'as alleged, 

was his mark, though it ivas not described as such 
10 the clood, and tlio question was whether a prosump* 
tion could i.e raised us to the genuineness of the deed 
as to render it admi.sibte in evidence i 
/frid, that in a deed of this nature a presumption 
as to Its gonuiueueas ought to bo made cautiously, 
and tho mosia oiirt could do was to presume that 
tho signature was in the handwriting of tho scribe, 
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but it coald nob be presumed thafc the scribe had 
aatbority from the executant to si^ni his name on the 
document, and that, in these circumstances, the deed 
was inadmissible, and the fact that the deed was 
referred to in another deed, eq laliy inadmissible, 
was of no avail, [p. 97, col. ^ p. n , col .J 

A finding of fact that a deed is admissible iu 
evidence arrived at by an Appellate ' ourt without 
adequate proof being offered to show its genuineness 
is not final or conclusive, and the Bigh Court will, 
in second appeal, interfere if such finding has preju- 
diced the trial of the appeal. [p 9 , col i.j 

Appeal from au order of tbe AdditioDal 
kabordioate Judge, Bidauo, dated the Ldth 
September 1919* 

Mr Panna Lai, for tbe Appellant. 

Messrs. t'. Gknsk and Lakthmi ^arain, 
for the Respondent. 

JUDGMENT. — The dispute in this appeal 
relates to muaii plot No 1^68 situate in 
Q tsba Bisaoli, The allegation of tbe plaint 
ifi was that be was tbe eielnsive owner of 
that plot and that the defendant wrongfully 
got himself reeorded as the owner of a half 
Bbare therein in June l9i7. The plaintiff 
sued for a deolaration that be was tbe 
exelnsive owner of tbe said muofi, plot and 
that tbe defendant bad no right to it. Ho 
also sued for tbe ejeotment of tbe defendant 
from tbe same. Tbe defendant pleaded trat 
the plot in queaticn belonged to Kunj Behari 
from whom it devolved on his three sonf , Hira 
Lai, Dali Oband and Umsd Rai ; that Umed 
Rai died childless, and that be, as tbe son 
and legal representative of Dali Chand, was 
enti'led to a b-<lf ebare. 

Ihe pUiiiiiff relied in Kopport of bis 
excludive title ou the dee:! ot rfjtf, porp Ttirig 
to have been ez^ooieo by Pr^tn Sokh iu favour 
of Sri K eben D*» and Dull Ooaiid on the 
lOih of August 185 . Uis ntatem-int WiS 
that P an S^k i was the o tier of a lari^e 
plot, ut wuicn a portion wai n** in diepu'e 
and bad planted a grove cberajn and that he 
made a gift of tbe grove in favour of 6ri 
Kiabeu as and Dull Ubatd on tbe lOth of 
August lb53. The deed of gift waa produced 
bat It is unregistered, ltdoeenot bsar any 
eigoature porporting to be that of the 
exsoatant. In the place reserved for the 
Bignature of the execatuat a line exists, 
which is pointed out as the mark said to 
have been made by Pran Sokh. Toe . ourt 
of brat instai-os examined the evidence 
adduced by the parties and the entries wbich 
existed from tbe time of the earliest Settle- 
ment in the revenue papers and came to the 
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oonolusioD that, in view of the said entries, tbe 
document could not be presumed to be 
genuine It further said that no presumption 
could be raised in favoor of the genoineneBe 
of that document because tbe document did 
not fcrpcrt to bear the signature of Pran 
Sokh and did not even mention tbe nameof the 
seribe It did not, therefore, go into tbe other 
issues raised in the case and dismissed the 
claim. Tbe lower Appellate Court, however, 
raised a presumption in favour of tbe 
genuineness of tbe said deed of gift, support- 
ing its view on three grounds. Tbe Brst 
was that (he doooment was referred to in an 
agreement executed by Tirmal, Kunj Behari 
Lai and Duli Chand on tbe 18tb of July 
18o3. That doooment is also unregistered 
and no direct evidence was produced to 
prove its genuineness. Tbe Court of first 
inetanoe bad refused to presume that it was 
genuine. The lower Appellate Court pre- 
sumed it to be genuine and treated it as 
corroborative evidence of tbe deed of gift 
under wbich tbe plaintiff based his title. 
Tbe second piece of evidence on which the 
Court below relied in support of a presump- 
tion being raised in favoor of tbe genuine- 
ness of the alleged deed of gift was tbe 
testimony of bri Kisben Das himself who 
gave evidence edrioboratiug the said deed 
of gift bri Kisben Das did not, however, 
identify tbe document as having been executed 
by Pr iD Sokh or prove tbe eheged signature 
or D.uik of the exeoutnnt. The third piece of 
evil enoe tn whiob the lower Appellate Court 
alno relied was tbe entry oiace at the time 
of tie lH(>t Setilemeiit when bti Kisben Das 
WAS leouid.d as the owner of a half share of 
the grove in question, wbich, be claimed, 
hafl been allotted to him by partition. Tbe 
reasi ne given by the Court of fiist instance 
for refusing to raiee a preeumptioc in favour 
of he geouineness of the doou'< ent do not 
appear to have been adeqoately considered 
by the lower Appellate Court. Tbe pre- 
sumption in favour of a document of this 
Da< uie, wbiob dues not purport to bear the sig- 
nature or mark of the executant or tbe name 
of the scribe, ought to be cautiously made. 
Secuon 90 cf tbe Evidence Act permits tbe 
presumption to be raired in favour of tbe 
signature and every other part of such 
document which purports to be iu the 
lardnriting of any particular pereon being 
in that perEon’s bardwritirg. But thia 
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dodoment does not purport to bear the 
eignataie of Pran Sukn. The lin^ drawn 
below the pUoe left f .r the f-ignarnre \o u t 
deporibed us a mark made by Pran Sukh, 
and, as observed in Sheo Xawlan Akirv. hani 
Lagan Singh (1) aud Qokul '>ingh v. Saheb 
Stngh ( 2 ), tbo utmost the Cjurf onuld do 
was to have presumed that the signature was 
in the hai.dwriting of the soribe, but it 
«oald not have presumed that the eoribe had 
an authority from the exeoutaut to sign 
bis name on the dooument. The referenoe to 
the dooument in another deed, the ad- 
missibility of whioh is equally open to ques- 
tion, is of no avail, beoause the latter 
dooument, similarly, does not bear the name 
of the fioribe or purport to bear the signature 
of the exeoulant or his mark. The learned 
Counsel for the plaintiff respondent urges 
that the lower Appellate Court has arrived at 
a definite fiodirig of fuot based on tho 
evidence adduood in tho oa-eiu favour of the 
plaintiff’s title, but if tfie deed of gift itself 
has bi-en improperly admitted in evideuoe, 
no adequate proof having bsen offeied to 
show it.s gonuiiieneoH, the finding at whioh 
tho lower Appellate Court has arrived oanuot 
be considered as Hrial nr ootiolastve. >eotiti) 
IC7 of the Kvideijoe Aat provides that the 
improper admi-eion or rejeoficn of eviJonoe 
shall not be giound of itself for a new trial 
or reversal (f any do3i»ic;n in any oate, if it 
shall appear to ibeU«.urt before whion suoh 
objeotion is raised that, ii dependeutly of the 
evidence objeoted to an j admittetf, there was 
Buflljient evidenoo tojuHiify the decision, or 
that if the rojeoted evidenoe had beeuVe- 
oeived, it ougfit not to have varied tho 
deoieiot), but tho mere fact that tho Jeariiod 
Subordinate Judue refers to the eviilenoe < f 
Sri Kishen iJas au<i the oiiiiy made at toe 
time of the last S oiloiueoi ami has relied «iu 
them as corroborative ovi leoco in proof of the 
deed of gift, does not ehow that his oon- 

elusion is ba«ed on r-uouo .rroborative evidence 

independently of tlie deed of gife. i’ne 
adiiiiMe.ion of the alleged deed of giu and of 
the agreoineiit said t. have benj executed oy 
Tirmal, Kuoj Behari L,J and Dj|t Cha..d 
which were no: duly proved, lias ungue.ition- 
ably prejudioed tho trial of ti,e ap.jeai, and 
the proper course in the oircuomianoes ocema 

(1) aoiml. Caa StOS; l:i.V. h. J. m 

(2) 3B Ind. Caa. 102; 16 A. U J. iji. 


to be that the case should go back to the 
lowf-r Appellate I'onri for re trial on tbe 
irsues raised before it after ibe ezoluoino of 
tbe doouments before mentioned. We ao 
oordingly direct that tbe appeal be re» notated 
under its original number and re-beard after 
tbe ezoluEion of tbe said doouments The 
costs of this appeal will abide the event. 

Case sent hack. 


MADRAS HIGH COURT. 

Civil Appsil No. 239 op 1919. 

August 2, I 92 O. 

Prereu/:- Sir John Wallis, Kx., Chief 

Justice, and Mr. Justice Sesbagiri Aiyar. 

POLKPEDD. VEMKaTASIVAYYA, 

DEI^O UlMOR, BT AEXl' PiiiE>DAeD 

Matkknal UacLi, KONUURI 

VEiNKaTa KK SHNAYYA 

— PLaIsT PP — AppfcLLAiiT 
versus 

POLEPEDDI ADENNA and othbks^ 
D»F»Ki»*hTe— Respondb(*ta. 

Li'nitat^vn Acl f/A'c/ Sc/i I, Art MP— .Adop- 
tion, s«it/or dedarution of inval\dU\, of— Computation 
oj lime— Fraud or inaction of nearer reversioner, 
whether yiic# Jrcfh alar(iu</ point to next reversioner 

A 6UJt for a dccluratiou that uu ndoptioD is iovalid 
ie u lojnesenniiivo suit, which thy uourcbt rover- 
siouoi IS ontitlfd to bring on bohulf ol tho whole 
body of icvoibioucru, burn or uuboiD, within tho 
jiciiod jiufccribcd in Ariiclo 1 h of bcbcdulo 1 to the 
Liuiiiuiiou iici Lj> y , col. i.j 

Lhadayitndlu \ aramma v. Madala Qopaladasayya, 
•lu fuel. I u>. ai M. Uo at p. bf.<; 00 id o, J u 7 | 

M. n. T.iio;8 L. W.o^jj viy.e, M. W. N.-iol kF.B.j, 
fuilowcd 

liiuu UcKiue to run against tbe whole body of 
revcisiouui's livui tiiutiuio that tho uUupiiou oouios 
to iho kllu^Y ledge gf tiig go At levorsionei and fraud or 
iuuctjgu lus part would got gjvo u Ircsh aturtiog 
puiiib to tlio oiliur rovvrsiotierii or stop time ramuug 
wliicU hud hcgim to ruu against them ull Lp- cola. 

I -.J 

appeal uguiubt tho deoree of t.>o Odort 
of tijQ Auuitiuual Touipuiary iSuborOiQaC6 

Juog , Uuniui, in Ungiuttl iSuit No. ll of 
iy‘C, ».u*igiutti Sun lNo. 54 of i9j J, on the 
bie ot tiie ieoipoi'ui'y 6uDordioate Uourt, 
Ganiai-;. 

I -Ac./ lb appear from the judgment. 

dir. i^ura^aua.nurt/ti, lor cne Appel- 
lant. — Tbo present suit is uotl barred. The 
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BlBiSDTI TBWIBIN V. HillDlN. 

nearest reversioner did not bring the suit 
•wantonly within sis years of the adoption 
beeaose he was bribed to eonsent to the 
adoption and not to contest it. Time, 
therefore, wonld not ran against the general 

body of reversioners. 

Messrs V. Bamesam and K, N. Kumara- 
tiusmi Atyir, for the Respondents.— A enit 
to deolare ao adoption invalid is a repre- 
sentative suit. Sos Cfidllngundla Paffluima V. 
Mad'da Oopaladasayyail). The limitation for 
it ncder Article il8cf the Limitation Act is 
only six years from the date when the next 
reversioner knew of the adoption. Time raos 
against all the reversioners. If the next 
reversioner’s act in not sning was frandnlent, 
any other reversioner oonld have tu^d 
within time. The fraud does not stop 
time rnnniog or give a new cause of action 
to the next reversioner. 

JUDGMENT.— We think that the Sub- 
ordinate Judge was light in holding that 
this suit was barred under Article 118 of the 
Indian Limitation Act, IX of 19D8. It is 
now settled by the Full Bench deoieion in 
Ohallagundla Varanma v. Maiala Qopahdas» 
ayya (1) that a suit for a declaration that 
an adoption is invalid is a representative suit, 
which the nearest reversioner is entitled to 
bring on behalf of the whole body of 
reversioners, horn and unborn, within the 
period prescribed in the Article. 

Time begins to run from the time the 
adoption becomes known to the plaintiff, 
and here the adoption came to the know- 
ledge of the next reversioners as soon as 
it took place in 1902. Therefore, time 
began to run against the whole body of 
reversioners from that date, and the present 
suit not having been brought within six 
years is barred. It is eaid that the nearest 
reversioner did not bring the suit because 
he bad baen bribed to give bis consent to 
the adoption. That might have been a 
good reason for allowing another reversioner 
to sne within the prescribed period, if 
there had been one able and willing to do 
BO. It did n >t prevent the next rever- 
sioner from sning himself if so min led, or 
prevent the whole body of revereiioers 
baing barred if no suit was brongbt within 

(l) « Ind. Has. 20J; 41 M. 65 ‘ at p. '^5 \I, L. 
J. 67: 2t M. L. T. llSj 8 L. W. «2: (idl8; M. *V. N. 
461 (F. B.). 


the prescribed period. The fact that 
the plaintiff was born after the alleged 
adoption and before the snit had become 
barred nnder Article US did not give him 
any fresh oanse of action or stop time 
Fanning which had began to ran against 
the whole body of reversioners from the 
date of the adoption. To hold otherwise 
w?ald be opposed to the express provisions 
of section 9. All that Contts-Trotters, J., 
as we nnderstand him, intended to lay 
down in the h'nU Bench case in Ohallagundla 
Varamma v. Mad ila Qopaladasayya (1) was, 
that a decree against the next reversioner 
obtained by frand or oollnsion would not be 
binding on the other revere ioners. These 
observations do not support Mr. Narayana- 
murtbi’s contention that time would not ran 
under the Artisle against the general body 
of reversioners, if the nearest reversioner 
abstained from sning from interested motives. 
The appeal fails and is dismissed with costB, 
M. c. P. 

jippeal dumisted. 


ALLAHABAD HIGH COURT. 

Fust Civil Appeil No. 348 op 1917. 

May 20. 1920. 

Present : — Mr. Justice Tudball and 
Mr- Justice Sulaiman. 

Musammat SARASUTl TEWARIN 
— UEFXKDANT — ApPBLLAHT 
Versus 

Uusammat NAND AN and otbers— 
Plaintiff and Defendants — 
Rbiponubntb, 

Bindit Law — ilaintenancc'^Stat by widoW'-Ddcree, 
proper —Contest between dsjeniant-s, whether should be 
decided. 

Ilia suit by a Hindu widow for maiatenanco 
iigaiasc several persous in possession of tbe estate 
of bor deceased iiusbaud, the proper decree to make 
id to direct paym -nt of the amount of the main. 
tanaQi'.e by any one or more defendants in posses, 
sion of the estate to the extent of the estate in hij 
or her possession, on particular dates to bo specifled 
by the Court [p ItO, col. 2} p. 0 , col. 1.] 

In such a suit it is not necessary to decide a cxiutoat 
between the defendants inter se as to who is legally 
entitled to the estate, tp. 100, col. 2,] 
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SiRlSCTI TEWIRIN V. KANDAU. 

First appeal agaioet the decree of the 
Additional Sabordinate Jodge, Gorakhpur, 
dated the 10th of April 19i7, 

Or. S- N, ien and Mr. tV, Upadhya, for 
the Appellant. 

Mr. Hafibins Sahat, for the Rsspondents. 

JUDGMENT. — This appeal arises ont of 
a suit brought by one Mnsommot Nandar, 
the mother of a deoeaped Hindo, Shisbmnl 
Prasad, who died on the 9th of Joly 1912. 
She brooght a suit originally againsit the 
two widows of her deceased son, namely, 
iitisammot Saraeoti and Murammat Ramjoia, 
and she olaimed her maintenan'c as the 
mother of the deoea^ed M uiammot Saraenti 
praotioaliy did not eortest her claim ex- 
cept as to the amount which was demanded. 
Muiammot Rimjota, on the other hand, 
pleaded that a sou had been born to her 
after the death of her husband whose name 
was Brij Kiehore and that, under the 
Hindu Law, Brij Kisljore, was the owner of 
the entire estate and that she was not 
liable, and that if she were in possession 
it was on behalf of the infant son who was 
the real owner of the estate, h may be 
noted here that on the death of Shiehmal 
1 rasad the names of the two widows were 
entered each against half of the estate and, 
according to the judgment nf the Court 
below, the elder widow, Muiumniat ."arasuti, 
is in possession of one half and the other 
widow is in possession of the other half. After 
Musammat Ramjota’s defence had been 61ed 
Brij Kiehore was added as a party and 
the plaintiff amended her pUint by 
an addition to paragraph G in which eh© 
says : ’ If in the opinion of the Court Bnj 

Kishore be declared to be the son and heir 
of Shiehmal Praead and the po^sei'Sion of 
Muturnmat Uamjota as the soardiaii of 
Brij Kishore, minor, bo proved over the prO' 
perty of Shishnial Prasad, deceased, then 
the plaintiff is entitled to get maintenance 
and a house for her residei oe fi urn defend- 
ant No. 3. f he t ourt below went into 
the question of whether Brij Kishore was 
or was not the eon of Shishmal Prasad. 
Musommut .Sirasuti strongly denied ihe 
allegation. The i‘Puo was one really bet 
ween the co defondantH and the Court held 
iu favour of Brij Kit-hore. It puesed a 
deo/eo for maintenunoe aJljwauoo at the 
iHte of Rs. 14-1- a year BgaiiJBt the defend- 
ants. Tlio (locreo goes on to say ; “ that 



the amount shall be payable by Brij 
Kishore, defendant, in two equal instalments, 
I. 0 , Rs. 72 on Jet January and Rs. 72 on 
the Ist July of every calendar year. In 
case of default of payment the amount 
shall be recoverable by the sah of the 
property left by Shishmal Prasad in posses* 
sioD of any of the defeniants. None of 
the defendants shall be personally liable for 
the amount The plaintiff shall also be 
entitled to reside as of right in the bouse 
eiiuated in Mauza Bisbanpura. ” The 
re.st of the plaintiff’s claim iu respect of 
her ornaments was dismissed. The only 
P3r80n who has appealed against this 
decree is Musammat Sarasuti. The only 
plea that she raises on appeal is, that the 
hndingof (he Court below that Brij Kiabore 
who is the posthumoue eon of Shishmal 
Prasad, is wrong and it asks this Court on 
appeal to declare that he is uot bis son 
and grant snob other relief as the Court 
may deeui tit. It seems to us that the 
appeal must practically fail for the simple 
reason that, in oar opinior, the decision of 
the issue between the defendants as to 
whether Brij Kishore was the son of Sbisb* 
mal Prasad or not was quite unnecessary, 
and it is impossible for us on appeal to 
grant her the declaration that she seeks. 
It comes to this that the heirs of Shishmal 
Prasad and certain persons claiming to be the 
bt irs of Shishmal Prasad are disputing among 
themselves ; half tlie estate is in the possession 
o' one widow and the other half is in the 
p'^ ssessiou «f the other widow either for her* 
self or on behalf of Brij Kisbore The Court 
Lfclow has given the plaintiff her relief, 
It WHS quiie unnecea.sary to go into the 
poii.t about ttie parentage of Brij Kisbore. 
it was simple and easy for the Court to 
say (hat ti<e plaintiff was entitled to a decree 
for maintenance as agaiust all the defendants 
among whom one at least must be a legal heir. 

1 he disputing pariit-s being in possession each 
of one half of the estate the Court could easily 
have gone on to say that it would make the 
euro due payable by the parties in proportion 
to the share of estate in the poseessiou of each 
party and in case of default the decree could 
oa.>-ily have gone on to suy that the amount 
cltio would bo a charge upon the estate and 
bo leooverable by tbo sale of the estate. We 
do not think it was necessary to declare 
tl.nt tho amount was payable by Brij Kisbore, 
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We think that the proper d«9ree whiah the 
Ooort below oaght to have parsed was that 
the amount should bs payable by any one or 
more of the defendants who is in possession 
of the estate in proportion to the extent of the 
estate in his or her pos^easion, and on the 
dates Bred by the Omrt below. Thip, in our 
opinion, is the only modiBaation of thi dearee 
whiah is neaessary, beaause the dearee of the 
Court below distioatly Uya down that in 
default of payment the amount shall be 
reaoverable by the sale of the property left 
by the deoeased in possession of any defend- 
ant and none of the defendants is personally 
liable for the amount. We. therefore, modify 
the decree of the Court below to this extent. 
The words “ Brij KUhore in two equal 
iostalment^, i. e., Rs. on the l»t of January 
and Rs. 72 on the 1st of July on every 
aalendar year” be struak out and in^^lieu 
thereof shall be entered the words “ the 
amount shall be payable by any one or more 
of defendants on the Ist of January and Ist 
of July of eaah oilendar year in proportion 
to the extent of the estate of Snishmal 
Prasad in his or her possession.” The rest 
of the dearee will stand good The appeal 
praatiaally fails. lo the airaumstanaes of tbs 
aase, we follow the good example set by the 
Court below and make eaah party pay his own 
aosts, as it is evident that this litigation has 
been brought with a view to testing an issue 
whiah does not ariss in the ease itself. 

Afp.al dismissed, 


LAHORE HIGH COURT. 
Skconu OiViL Appeal No. 2i>23 op 1916. 
July 14, 1920. 

Present Mr. Justioe Broadway and 
Mr. •lustioe Abdul Raoof. 
TIRATH RAM— Depehdant 
— Appellant 


Where the aioptioa of a persou has not been in tU 
DatUka form, he oaoaot, uader the Mitakahara. 
sucoeei collaterally in the family of hia adoptive 
father [p. lOi, col 

Under the Mitakshara, a sister has no right or 
suocessioii to the estate of her deceased brother. 

[n. TO col. 2 3 , , Vi. . 

Under the Hindu l-aw, a paternal uncle a daughter a 

son is a band/ia ^p I 'R. col * 3 

A. Hindu widow’s powers of alionation are insepar- 
able from her estate and their existence doe.s not 
depend on that of heirs capable of taking on her 
death. The more fact that there aro no such heir.s, 
does not confer upon the widow unlimited powers nf 
alienn'ion [p lOt, col. 2.] 

Where it is proved that outho death of a peraoii 
tluTe was a scr.imhle for possession of his property 
among persons claiming to bo entitled thereto, and 
that the plaintiff and defendant both put their looks 
oa a liouse belonging to the deceased, neither of 
them can be said to have a possessory title as against 
(he other, [p. lOl, ool- 2.J 

Seaond appeal from the dearea of the Die* 
triat Judge, Lahore, dated the 23rd of August 
1916, varying that of the Sab Judge, lab 
OUas, Lahore, dat'^d the 5th August 1916. 

Bikhshi TekOhand, for the Appellant. 

vfp TlnrlAnian Dat. for the RssDondent. 


JUDGMENT — This was a suit by a 
sister for the possession of the property 
of her ahildleas brother on the death of 
the labter'e widow. The faats o! the ease, 
whiah are either admitted or found, are aa 


follows : — 

One Nanak Chand had two soq», Jai Ram 
and Ram Chaod. Jai Ram had a daughter, 
Musammat Kahao Davi, pUiutii^ in the 
suit, and a son Harnara Dis, deoeased, 
whose property is in dispute. Harnam Oas’ 
widow was Musjmmat Ind Kaur, Ram 
Chaod had no son. Hp, therefore, appointed 
Tirath Ram, defendan*^, his daughter’s son, 
as bis heir. The parties belong to the easte 
of Kh'itris. Tbo property in dispute was 
a h )UPe and aeriain moveables valued at 
Rs. 1,033. Oo the death of Harnana Das, 
Musammat Ind Kanr admittedly got posses* 
sioD of the house and is said to have taken 


possession also of some moveabls property 
valued as above-mentioned, in her lifetime 
Musimmat Ind Kaur exeauted a Will in 
favour cf the defendant Tirath Ram. On 


vtrsus 

Mufommaf KAHAN DEVI— Plaintiff 

— Re0Po>»d<nt. 

Hindu Iiawi— Mitakshara —Succession— Ailtipfod son, 
U'hether can succeed coliaferally whether Aeir — 

Paternal unclo*s dnughter's son, whether bau^lha ** 
Widow^Po'vers of alienation, restfictions on extent 
of ’^Possessory title^Bnrden of proof , 


the death of ifujawimif Ind Kaur, the 
plaintiff, Musummai K-ahan Devi, aaoording 
to the Boding of the lower Appellate 
Goar-, took possession of the house from 
wbiab she was subsequently dispossessed 
by Tirath Ram, defeodant. This gave 
rise to the present suit. The defeodant 
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•laimed title to eaeteed aa aollateral on the 
ground of his bt-ing the adopted eon of 
Ram Chand, the unole of Harnam Dna aa 
well as under the Will of ^}u$ammat led 
Kaur.the widow. The plaintiff oonteated the 
validity of the adoption and the Will both 
on faots and in law, and elaimed to aaooeed 
to the property of Harnam Das on the 
ground of her being hie eieter and lawful 
heir. She also olaimed right to reoover 
possession of the property in dispute from 
the defendant on the ground of her pos* 
seasory title of which she bad been re- 
eently deprived by Tiratb Ram. The 
adoption of Tirath Ram is found to have 
been made out by evidence, and its validity 
has also been found to be esiabliehed 
according to custom. The authorities quoted 
by the Courts below fully support the 
decision on the question of the validity 
of the adoption. It has, however, been 
held that, inasmuch as the adoptioo was 
not in the Dattoka form, Tirath Ram was 
not entitled to sueoeed collaterally The 
rule on the subject is thus stated in 
Rattigan s Digest of Customary Law, 8th 
Edition, page 73, paragraph 49: — 

Nor, on the other hand, does the heir 
acquire a right to succeed to the collateral 
relatives of the person who appoints him, 
where no formal adoption has taken plaoe] 
inasmuch as relationship establiehed between 
him and the appointer is a purely personal 


[1921 


one. 

The Will by Ind Kaur has been found 
to confer no title on the defendant, as 
the widow had no power to make 'such 
a Will. As to the plaintiff’s right to sno- 
seed as the sister of Harnam Dae in the 
absence of any other heir the Court held 
that, according to law, it was not establiehed. 
On this last finding the suit was bound lo 
fail, but the lower Appellate Court held as 
follows: — 

"Bat plaintiff’s suit is based not merely on 
her claim to succeed as an heir but on tie 
ground of pOBBeaeiOD. Abdul Banud v. Sarbuland 
Ehan (1) is cited as an authority to show that 
she is entitled to possession of the property 
as ebe was in posseesion of the property 
before she was dispossessed, unless defend- 
ant proves his better title. Defendant’s 
own witnesses admit that plaintiff was in 


possession before she was forcibly dis- 
possessed, and ebe i^, I think, therefore, 
entitled to pnesession of the house as 
decreed by the lower Court, defendant not 
having proved his better title. ” 

Her allegation that Mutammoi Ind Kaur 
widow of deceased Harnam Dae, had left 
moveahle property of the value of Ra. 1,000 
«aa held not to have been established by 
evidence. She was, therefore, given a decree 
for possession of the bouse only. The 
defendant, Tirath Ram. has come up in 
second appeal to this Court, and the re- 
spondent. Kahan Devi, has filed cross objeo- 
tnns against the order of the lower Appel- 
late ( onrt as to oos*s. 

Mr. Tek Chand, the learned Vakil for 
the appellant, has contested the decision of 
the lower Appellate Court both on the 
questions of law and fact. He has argued 
that bis client was entitled to succeed 
collaterally as the parties belonged to the 
high caste cf Khatris. He h«e also con- 
tended that Mu$amrr.at Ind Kaur bad full 
nght according to law to make a valid 
Will in favour of the defendant appellant. 
Jn order to make the ground clear for the 
decision of various questions argued before 
us. It tnay be mentioned that, wl atever might 
have been tfe position taken up in the 
Courts below, it has been frankly admitted 
m this Court by the learned Vakils who 
have argued the case before us that the 

by their personal law 
of the Miiakehara School. According lo 
that law It cannot be said that the adop- 
tion of the defendant not being in accord- 
ance with the Dalt-iha form he is entitled 
to succeed collaterally qs the adopted son 
of Ram Chand. Jitea’i Mol v. Jamna J)o$ 
U; fu ly sopporto the decision of the loner 
Appellate Court on this point. The decision 
of the lower Appellate Court as to the 
power of Musammat Ind Kaur to execute 
the Will IS also correct. An attempt was 
made to argue that, inasmuch as there was 
DO reveraionary heir, Musammat Ind Kaur 
bad acquired an absolute right in the 
property of Harnam Das and as such was 
entitled to make the Will in favotr of 
lirath Ram, AWi Dittah v. Qauhra (3) is 

lOU^ 10 Imi.Cns. S22i 67 P. L. R 1011; 282 P. W. R. 

• 8) 2:' Jud. Cas. 127i 8 P. n lotj, 120 P r P 
18 i-); 2 ( 0 P.W.R.iei 8 , ‘ 


(D 7a 1’. H. 1902; 187 r. u fi..iec2. 
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rBliea Dpon in enoport of thiR o-^itention. 

The head note of the oase rans thou : 

“ 9., the la«.t male proprietor of toe 
land in .ait. died ehildleee. leaviog a wjdow 
who euoeeeded to hie land. On her death her 
brother's eon (defendant) “^ta.ned joeieseioo 
and olaimed to hold it under a Will in hie 
favonr by the widow. Plaintifle, the pro- 
prietore of the pM. sued for poeeeeeion 

elaiming to be entitled to the 'n 

the ab.eD.eof eollat.erals of S , and tha^ he 

Will in favour ofdefenciant wae invalid: Held. 

that the onue of proving 
eion by eu«tom lay upon the pla-otiff^ and 
they had failed to disoharge that onu5, and 
that the entry in the village wditb-uUrt, 
reetrioting a widow’s power of alienation, 
was only inserted in the 'ntereets of 
eollaterale and had no effeat, where there 

were none. , i j 

At the end of the judgment the learned 

Judges who deeided the ease, made the 

following pertinent observation : — 

Mr. Peetonji urges that the widow’s 
estate is always a limited one. Q ute eo, 
but it ie only limited for the beneat of 
reversioners. Where there are none, she is 
to ell intents and porooses an abnlute 
owner. Counsel referred us also to \V izim v. 
Mingal (4), but we cannot find anythiog there 
whiah aseieta his contention. The fifth 
proposition laid down therein by the Fioan* 
cial Commissioner ie against him. To sum 
np, we hold that the onus was upnn the 
plaintiffs and they have not disohirged 

it. ” . , 

That was a case id which the parties 

relied upon custom and the plaintiffs f tiled 

to establish the custom relied upon by them. 

The decision in that case, therefore, cannot 
have any bsaring upon the present oiss. 

The rule of Hindn Law as to the powers 
of a Hindu widow are thus stated by their 
Lordships of the Privy Council in the case 
of Oollector of Matulipatim v. Cavity 
Venoita Narratnapafi (5) ; — 

'* It is not merely for the protection of 
the material interests of her hu-band^s 
relations that the fetter on the w dow s 
power is imposed. Numberless authorifie", 
from Maou downward-*, may be cited to 

(4' 10 Tnd Caa. 29‘;2 P. R. 1911 Rev.t a P. \Y. R. 
1911 Rev.: ISaP. L. R. 19 1. 

(6) 8 U. I. A 520 at p 65li2 W. R, P. C.) 6li 1 

9utb, P, g, J, 476} I ear, P. C, J. 820} 19 B. R. 631. 


Bhnw that, according to the principles of 
Hindu Law, the proper state of every 
wo-naois one of tutelage ; that they always 
reauire protection and are never fit for 
independence. Sir Thomas Strange (see 
Strange on Hindu Law, Volume I, page 
242) ci^es the autnonty of Manu for the 
proposition tha^ if a woman hae no other 
cmiroUnror protector, the King should control 
or pro'ect her. Again, all the authorities 
oincurinahowng tha^ according to tbeprin- 
oiolee of Hindu Law. the life of a widow is to 
be one of ascetic privation (2 (Dolebrooke s 
Digest, 45'^). Hence, probably, it gave her 
a power of disposition for religious, which 
it denied to her for other, purposes. These 
principles do not seem to be consistent 
with the doctrine that, on the failure 
of heir*®, ft widow hecotoes completely 
emanoipa ed ; perfectly uncontrolled in the 
di-posal of her property, and free to 
squander her inherited wealth for the 
purposes of selfish enjoyment. ..Their Lord- 
ships are of opinion that the restnotions 
on a Hindu widow’s power of alieantion are 
inseparable from her estate, and that their 
ex'stence does not depend on that of heirs 
capable of taking on her death.” 

In the case of Paniharinath Vithvonath 
V Qo ind Shivram (6) this passage from 
the judgment of their Lordships of the 
Privy Coancil is quoted ftt page 71 of the 
report and discussed with reference to the 
facto of that case. In our opinion, having 
regard to this rule of law, it must be 
held ihat the Will executed by Musammat 
Ind Kaur coufsrred no title on firath 

^The decision of the lower Appellate 
Court on the question of the plaintiff h 
right to succeed as the sister of Harnam 
Das also, in our opinion, is correct. In 
Mayue’a Hindu Law, 8tb Edition, page 
744, paragraph odl, the rule is thus 

regards thi provinces which follow 
the Mitka*hara, bith piiiicipleand authority 
ge^in al-*o to exo'ii Ie the “ister.” 

Th^ learned V ikil for respondent hap, 
however, reliel noon the head-note in the 

cape of Sa»ak Oir v. A/uu-rnmaf Kuhea Kaur 
(7) and has argued that under Hindu Law 

(C' 32 B. ^9 atp. 7'i9 Bom L- R 1305. 

^7) 63 Ind,.Cft0, 815j m f, R. 1919, 
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8i6t6rs <j&D flnocdod b'lnihtit. A rsfereooB 
^0 the jadgmeot in the ease ebows that 
it was never intended to lay down the 
rale so broadly ae it ia stated in the 
head-note. In that ease there wag a oom* 
petition between an alleged ckel'i and the 
eigter of the la^it holder of the property 
in dispute. Tt wag found as a faot that 
the defendant Nanak Gir was a total 
stranger and had failed ti prove that ho 
was a chdi and as saoh entitled to the 
poasegsion of the property. Having regard 
to the special airoQrnst'inees of that case, it 
wag held that sifters had a right to succeed 
as against a total stranger. 

The general ru'e of law is laid down 
in the oa^e of -^h tnibhu Nuth v Munimtiat 
R'xlli (8). It wag never inteodod to depart 
from the general rale as state 1 by Mvyna 
in the paragraph above referred to. In the 
decision of this Court in the case of 
Naih V. Mutanumt RilH (8/ the law on the 
snbjeot is thoe stated: — 

The whole sabjeot is ably digougsed in 
Mayne on Hindu L vw and linage, 8;h 
Edition, pages 7^4-75^, where it is pointed 
out that as regards the provinaes which 
follow the Mitakahara Sahool both prinaiple 
and authority seem to exclude the daughter 
(«c sister).” 

The head-note in Nanfik Oir v. Muianmat 
Kiihe’i Kaur (7) being inaccurate cannot, 
therefore, help the plaintiff. She ie, there* 
fore, not entitled to succeed against the 
defendant who cannot be said to be a total 
stranger being the daughter’s son of Ram 
Chand, the uncle of llarna-u Dm. 

The only qae.ition that uo.v remains to 
be decided i®, whetlur the decision of the 
lower Appellate Court granting a decree to 
the plaintiff on the ground of possession 
can be maintained. In this o )nneation two 
queatinus have been argued on behalf of 
the defendant appell int, namely: — 

(1) that the plaintiff had never obtained 
pogsession nf the nature and kind which, 
according to rulinge, would entitle her to a 
decree on the alleged pogaessiry title, 

(2J that the defendant hiM a better title 
asagaitMt the plaintiff, being a biml'i't under 
the Mitakshara Law. 

As regards the first qiestion we have 
examined the reoo.'-d and t.bo remlc of 

(«) G2 1ml. Ca.': 0yi;2» V. W. K, lUlli. 


our inve'»tigation is that we find that the 
plaintiff gave no evidence as regards her 
pos«5e98ion after the death of Mwammai Ind 
Raur. It appears that on the widow’s 
death there was a scramble for possession. 
The plaintiff tried to acquire possession by 
patting her look, the defendant al«n put bis 
look on the door of the house. Toe learned 
District Judge has based his judgment 
upon the evidence of two of the defendant’s 

witnesres, namely, Har Dayal and Sber 
Muhammad. We have serutinized their 
evidenon carefully and we find that it is 
not sufficient to establish plaintiff’s peaceful 
and exolu‘.ive po^pession, .'Othing beyond 
the patting of a lick by the plaintiff is 
proved by this evidence ; on the other hand, 
the evidence of these witnepse^ goes to show 
that, in spite of the look of the plaintiff, 
the defendaut had succeeded in getting 
possession. The ruling in Abiul Hamid v. 
5ar6uiand /TAon (1) has been relied upon by 
the learned District Judge in support of 
bis view that the plaintiff could be given 
a decree for possession on the basis of her 
po-jpessory title. This was not a suit under 
section 9 of the Specific Relief Act. In a 
suit on possessory tide a plaintiff ought 
to prove more than what ia necessary for 
him to do in his suit under the Specific 
Relief Act In the head note in the ease 
above cited the rule of law on the subject Is 

thus stated: — 

Pos.sesfrion in law being a substantive 
right or interest which exists and has legal 
incidents and advantages apart from the 
true owner's title, a person in possession 
of land without title has an intereft in the 
property which is good against all the world 
except the true owner, Therefore, where a 
plaintiff has been forcibly diepoesessed of 
immoveable property by a person having no 
title, bo can sue for poesession simply on 
the strength of the possession which he bad 
before he was dieposssssed, provided he cues 
within the twelve years’ period allowed by 
Article 142 of the Limitation Act. In such 
a suit, unless defendant proves a title, plaint* 

iff should succeed without being a«-ked to 
prove hifi own tide to ownership, and evan 
if llin defer>dui.t proves that ho ha® no euch 

title.” 

O') fin f,ot. dinl',«ed in evldeuca on the 
record, in our opinion, the conclusion drawn 
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by the lower Appellate Conrt as to the 
poesessioD of the plaintiff is not jast'hed. 

On the seoond qaastion Mr. Tak Ohaod 
hasarcraed that the defendant, independeotly 
of hiK^ alleged right as the adopted eoo of 
R%m Ghaod or as a legatee nnder the Will 
of Mu$ammat Ind Ksu'-, has a better title as 
against tho plaintiff as the dangbter’s son 
of Ram Chacd inasmnoh as he ia aejording 
to the aathorities a 6and/ir< of Hirnam DiP, 
deceased. In support of this contention he 
has relied apon Alalia’s Hin-ln Liw, 3rd 
Kiition, pages 58 and 59, where in the 
order of snocession among bandhue at No. 7 
father a father’s son’s daaghter’s son is 
mentioned ea a 6an'iA«. Now the defendant 
comes within this description. Harnam Das’ 
father was Jai Rim, Jai Hm’s father was 
Nanak Uhand. Ram Chand was the son of 
Nanak Oband. The defendant is the 
daaghter’s son of Ram Chand. Therefore, be 
comes within the description ‘ father’s father’s 
son’s daughter’s son.” Thas the defendant 
has a better title than the plaintiff The 
ruling in Abdul Hamid v, SarbuJand Khan ( 1) 
instead of being against the defendant 
rather supports his olaim, as he has succeeded 
io^ showing a batter title than the plaintiff 
within the meaniog of the rule laid down in 
that case. 

In our opinion, therefore, the decision of 

the lower Appellate Court granting the 

plaintiff a decree for possession on the 

ground of her resent possesei )n cannot be 

supported. We, therefore, allow the appeal, 

set aside the decrea of the lower Appellate 

Court, and diemiw the suit of the plaintiff 

with ooste in all Courts. The objection of 

the pUmtiff necessarily fails and is dismissed 
with cests. 

Appeal aceepte). 


CALCUTTA HIGH i OURT. 

Civil Sdit No 128 op 1920. 

Jure 4, 1920. 

fre/er/r-Mr, Jastits Giose. 

h-. H. bUCASSK — P laimifp 

• er$>ut 

r 1 COHhlV— r)rPEvi)>Nr. 

Calcutta High Court 0 iginal Side Rules. Ch. XIII, 


r. 4,9— Originating summone—Indenture of lease, cow 

struction of— Procedure. 

By an Indenture of I.eaBe certain premises were 
demised to plaintiff for 5 years on certain terms 
and conditions, one of which was that plaintiff would 
not assign the premises ivichouc the consent of the 
(lefeadant, but that auch coDsent should not be 
unreasonably withheld provided plaintiff remained 
responsible under the lease Plaintiff applied to 
defendant for his consent to assign his interest for 
tho residue of tlie term mentioned to a Limited Com- 
pany.butdef-ndant refused. Plaintiff tlien applied 
to the High Court on an originating sommons for 
the determination of the question whether, upon the 
true construction of tho Indenture, he was entitled 
to assign the remainder of tho term under the lease 
inthout the consent of the defendant. Defendant 
objected to the dotormination of th© question on 
the ground that tho plaintiff should proceed bv 
means of a regular suit : ^ ^ 

rule 9 of the Rules 
of the High i ourt, the procedure adopted by cho 
plamt.ff w.^ c^orrect, aud that, on a proper conL-uc! 
tion of il,o udenture, p'aintiff was entitled to n.ssign 

the remainder of the term of the lease wiihout £ 
consent of the defendant, [p. lOrt.col. 2; p. lo 7 , co). 2.1 

Mr. B. L. Mitier, for the Plaintiff 

^o***^® Defendant. 

JUDGMENT.— This originating aam- 

mors waa taaen out by the plainaiff HJ H 

DuoaPRo for the determination of the follow.' 
ing questions, namely, whether, upon the 
troecoDctruction of (he Indenture of lease 
mentioned in the plaint herein, relating to 
premises No. 4. Madge Lane, in the town of 
Laloutfa, commonly known aa the Grand 
Opera Honee. and in the circumetancea 
meLt.oned in the piaint. the plaintiff ia 
entitled to assign the remainder of the term 
under the said lease to the Bijou Limited 
withont the consent of the defendant 

\ 14 ^^' whether the defendant 

should not pay the oosts of aud incidental to 
these proceedings. 

It appears that by an Indenture of Lease 
dated 2od March 1917. the premises known 
as the Grand Opera House were demised to 
the p amt.ff for a period of five years, com- 
meneing from the Ist April 19i7. on certain 
erms and conditions mentioned in the 3 

»»» provided by 
Ihesa.d Indenture that the plaintiff would 

not aPBign. underlet or olherwi.« 

of .be, a, d Gaud Opera^nl:: “an-^rtb: 
fraid p eml^ea or part with the «« 
O-eotorany part 

consent of the defendant but f) * u 
coneenl eheuld not be unre’aeonably wUhhoH 
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provided the plaintiff reroained responeible 
in terms of the said Indentore. 

Tbe plaintiff oomplaios that be applied to 
the defendant sometime in Antjnst 1918 
for his oonsent to bis assigning bis interest 
in tbe said Indentore for tbe residoe of tbe 
term mentioned therein to the Bijoo Limited 
bat the defendant, althoogh repeatedly re> 
qae°ied by tbe plaintiff to give his oonsent 
to the said assignment, has refaced to do so 
This refasal was finally given oa the 5th of 
January 1920, and the plaintiff oharaoteriaes 
this refasal as oaprioions and witboat any 
valid reason whatsoever on the part of the 
defendant. 

Tbe oorrespondenoe wbioh passed between 
the parties shows that the plaintiff applied 
for tbe defendant's oonsent on the ^nd 
August 19l8. On the 8th August 1918, 
the defendant replied saying that there was 
an outstanding dispute about a ohandelier 
in the Grand Opera House, and, unless and 
until that dispute was settled, the question of 
the assignment of the lease ooold not be gone 
into. Tbe dispute as reiards the ohande- 
lier was settled on or abort the ITth January 
1920. On the 2nd Januory 1920 Messre. 
Watkins and Co., aoting on behalf of the 
Bijou Limited, wrote to the defendant saying 
that he had been repeatedly requested to 
give his oousent to the assignment of the 
residue of tbe term of the lease to the Bijou 
Limited, but that the defendant had not 
formally granted his oonsent to the proposed 
assignment. In these oiroumstanoes, they 
notified to the defendant to the effeot that 
they, on behalf of their olient, namely, the 
Bijnn Limited, proposed to take a formal 
assignment from tbe plaintiff on 6tb January 
1920 and asked the defendant to state 
definitely on or before that date, whether 
he consented to the assignment or not. On 
the 5tb January 1920, Messrs. Leslie and 
Hinds, on behalf of the defendant, stated 
that their olient refused to oonsent to the 
assignment referred to above. Messrs. Leslie 
and Hinds stated their olient’s objeotions in 
these terms : — '* Tbe ol j motion of our olient to 
tbe assignment to a Limited Company is a 
perfestly reasonable and valid one, and any 
attempt to oarry out sooh assignment will 
be looked upon as a breaob of oovenant with 
a ooDBcqueut right to our client to put an 
end to tbe lease. Our olient has agreed 
with Mr, Galetaan to sell the property to 
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him Bubjeot to certain oonditicns being 
complied with, and subject to your olient'e 
lease. It is possible that the purchaser will 
not have the same objection to tbe assign* 
ment that our olient has '* 

The plaintiff thereupon came to this Court 
on the 2l8t January 1920, with his present 
plaint against tbe defendant and applied on 
an originating summons for the determi* 
nation of the questions hereinbefore referred. 
The anplioation earns on before me on the 
6th February 1920. Learned Gouusel who 
then appeared for the defendant objeoted 
to my determining the questions raised on an 
originating summon", and argued that the 
plaintiff should be direoted to prooeed by 
means of a regular suit. He further argued 
that, even if the Court should be of opinion 
that this matter could be proceeded with 
on an originating summons, the defendant 
ought to be given an opportunity to file a 
written statement herein. I wac of opinion 
that this was a fit and proper case to be 
proceeded with on an originating summons. 
But inasmuch as the defendant wanted to 
file a written statement, I saw no objeotion 
to fooh a course and aooordingly granted an 
adjournment. The defeudant has now filed 
his written statement. In his written state* 
ment, tbe defendant states that tbe plaintiff 
has no cause of action as agaioet him, and 
that, even if he had any, these proceedings 
by way of originating summons are wholly 
misoODoeived. 

I think tbe procedure wbioh has been 
adopted by tbe plaintiff in the present 
instanoe is entirely oorreot. Under tbe 
Rules of this Court (see Chapter XIIJ, rule 9) 
any person claiming to be interested under 
a deed or other written instrument may 
apply by originating summons for tbe 
determination of any question of oouctruction 
arising under tbe instrument and for a 
declaration of the rights of the persons 
interested. Tbe corresponding rule in England 
ic Rules of Supreme Court, Order LlVfi, role 
1, Among points dealt with from time to time 
under the last mentioned rule, have been 
questions as to whether an effective notice 
to determine a lease bad been given {^Viola's 
Lease, In re, Humphrey v. f^tenbury (1) whe- 
ther a lioense to assign had been unreasonably 


(1) (IW9J 1 Qh, 244i 78 L. J. Ch. 128] 100 L. T. 


83 ; 
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w^th^eld [Ybunp 7. Ashley Oardens Properties 
Lim’.tedi'^), Spark's Lease^In re, Berger v. 
Jenkinson (3) and iJvans y.Levy (4>.] Whether 
upon the true eoQstraotioQ of a eoveoaot in 
a lease the soats of new draioage works were 
payable by the tenant [Farloto y. Stevenson 
(5)] and whether letters whieh had passed 
between parties amoanted to an agreement for 
the renewal of a lease [Bossert v. Jones (6)] 
and the like. Of oonrse, it is not the proper 
mode of prooedare when the litigation in» 
volves anything beyond qaestions of oonstrae* 
tion, or where the questions of oonsbrootion 
will not neoessarily put an end to the litiga- 
tion [see Lewis v. Qrein (7)]. The procedure 
adopted in this oaae was also, it may be 
noticed, adopted in the recent case o(, Mills v. 
Cannon Brewery Company Limited (8). 
I do not doubt, therefore, as I have said 
already, the correctness of the procedure in 
this case. 

The only question that now arises is, whe- 
ther, in the circumstances of the present case, 
the defendant was justified in withholding 
his consent to the assignment of the residue 
of the term under the said Indenture of lease 
to the Bijou Limited. The onus of proof 
is on the plaintiff. I understand that the 
defendant’s objection was that he did not 
like that the residue of the terms should ke 
assigned to a Limited Company, In my 
opinion, the objection is not sustainable. It 

has heen held that the word * person ’ in a 
covenant against assignment includes a 
Corporation, and^^a Limited Company is 
capable of being “a respectable and res 
ponsible person” within the meaning of such 
a oDvenant. [See Wilhnott v. London Bead Gar 
Cornpany (P)]. As to what is an “arbitrary” 
or unreasonable” refusal, the oases of 
TreZoarv. B*we(10), Governors of Bridewell 


p) (1903) 2 Ch. 112; 72 L. J. Ch. 520; 88 L. I 

o41« 

63^ W. R^878^ 

1^(4) (1910) 1 Oh. 452; 79 L. J. Oh. 383; 102 L. 1 

(6< (iHOb) 48 Sol Jour, 636; 11? L. T. Jour 2S6 

64 W. E^93.^ ^ *'■ 

S9 L. J. Ch. 3.51. 

64 S.^‘. 873; 27 T l'e.'!! 

^10) (1871) 9 Ex. 151;' 43 U J. Ex. 95; 22 W. E 


Eospital V. Fawkner (U), Barrow v. Isaacs (12) 

and (3'«mon V. fiornc (13) indicate that the 

expressions when used in a clause such as the 

one under consideration mean “ without fair 

solid and substantial cause.” ’ 

On the evidenoe before me, I am of opinion 

that the defendant’s refusal in the present 

case was unreasonable and capricious. I do 

not propose to again go through the oorres- 

pondenoe, it is only necessary to point out 

that there was an express clause in the lease 

by which the liability of the plaintiff would 

remain andiminished in the event of an 

assignment. The only question now is the 

question of costa. In the view of the matter 

which I have taker, there is no escape from 

the conclusion that (he defendant most pay 

the costs of this application. Therefore, the 

order is that, on a proper construction of the 

Indenture of Lease mentioned in the plaint 

and in the circumstances mentioned therein’ 

the p a.ntiff is entitled to assign the remain-’ 

der of the term of the said lease to the 

Bijou Limited without the consent of the 

defendant, and that the defendant shonld 

pay the costs of and incidental to this apnli. 
cation, 


Order accordingly, 

(11) (1892, 8 T. L. B.6S7 

(12) (189J) 1 Q. B. 417; 60 L. J O B J7Q «i r t 
686; 39 W. R. 338; 55 J. P, 617. 

^^03) (1906) 1 Ch. 590; 76 L. J. Ch. 293: 54 W. E. 


C.VJL Appeal No. 2865 op 1916 
December 23, 1920 

and 

Mr, Justice Wilberforoe 
GURDaS MAL SINGH-PlL'.tipp, 

Appsllamt 

versus 

ISHAR DAS AND awotuer-Defendants- 
p ., , , respondents. 

Sv, d^ce Add of, 91_Han,li, sufi on- 
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OCEDAS UAL SIMQU t;. )6ciAR DAA, 

Huudi inadmis$iblc in evidence— Phiintiff, irhcther 
can jail hack on orijinal cause of aefion. 

The language of section 91 of tho Evidence Act is 
uncompromising, and whenever the terms of a 
contract are reilnced to writing, and that writing is, 
for any reason, inadmissible in evidence, the 
promisee muMt lose liis remedy [p lOo^ coj 

Where a hundt is executed in consideration of a loan 
and it is foimd that the hun<U being insiithciently 
stamped is inadmissible in evidence, the debtor 
cannot fall back upon tlie original transaction and 
sue the debtor oa the basis of the loan. [p. lOH, col. 2; 
p. 10?, col. l.J 

Scoond appeal from the deoree of the 
Distriet Jadge, Raw-tlpiodi, dated the i7tb 
Jane 1916, varying that of the Senior Subor- 
dinate Judge, Rawalpindi, dated the 9th 
Maroh 19i6. 

Mr. M. S. Bhafiai, for the Appellant. 

Lala Fakir Chatai, for the Respondents. 

JUDGMENT. — The plaintiff in this ease 
sued to recover on three hundis, two for 
Rs. 5C0, eaoh and the third for Rs, 1,000. 
He has been given a degree in respeot of the 
hundi for Rs. 1,000 and the suit has been 
dismissed in respeet of the olaim on the other 
two hundis. 

In this second appeal we are eonsemed 
with that portion of the suit which is based 
upon the /lundt for H). 500, dated the Ist 
August 1913. 

The plaiotifl’s plaint was to the effect that 
on the 1st August 1913 the defendants bad 
borrowed Rs. 500 from him and bad given 
him a hunii payable after two months, that 
on the Hist Decembar 1913 a fresh hundi 
was executed and the old hundi returned to 
the defendants The fresh huudi was, how- 
ever, insuilicieutly stamped, and the plaint- 
iff nrged that, if the hundi were to be held 
inadmiesible by reason of that defect, his 
suit should be considered to be brought on 
the original cause of action, vit., the oral 
loan of the 1st August 1913, upon which the 
first of that date was based. 

The Court below has held that, inasmuch 
as the oral contract of loan was embodied in 
the dated the let August 1913, the 

plaintiff had no cause of action independent 
of that hundi. It has followed the view 
which has consistently been held by this 
Cour^, notably in Bakhshi Uam Labhaya 
V. Kdka liam ( 1), that the plaintiff cannot 
base any claim on the originul hundi. 

Before us all the authorities on the 


subjent noted in the margin (sre 
below*) have been reviewed, They in- 
clude the olassto ruling Sheikh Akbar 
V. Sheikh Khan (2\ which has been 
followed or disMoguished or dissented from 
by the various High O' arts. The principle 
laid down in that oa«e is that, when a cause of 
action for mun>y is ooee complete in itseK, 
and tbe d-btorgivee a bill or note to the 
creditor for payment of tbe money at a 
future time, the creditor, if the bill or note 
is not paid at maturity, may always, as a 
rule, sue for tbe original consideration ; and 
a distinction was drawn between a loan 
and a deposit, a distinction which is em- 
phasized in Pramat'ia Nath Sandal v. Dtoarka 
Nafh (3). But with all deference we are 
unable to sse any difference in principle 
between a deposit and a lean, for if a 
loan implies a promise of re payment, equally 
also, in our opinion, does a deposit imply 
such a promise of re payment. 

For tho appellant great reliance is placed 
upon tbe Allahabad ruling which is reported 
as But' Ivnth Dat v. Salig Ram (4), where- 
in it was held that when a promissory-note 
is handed to a creditor in payment of bis 
oUim and the promi«sory-DOte, by reason of 
its inadequate stamp, turns out to be waste 
paper, tbo creditor is at liberty to fall back 
upon an action for money had and received, 

(2) 7 c. 256; 8 O. L, K. 3 Ind. Doc. (x. s.) 7)8. 

13) 23 a. H6I; 12Ina Doc. (v. s.) 5«5. 

(4) 16 Ind. Ca!:. 33. 


*So»'ikh Akbay w Sheikh Khau, 7 C. 256: 8 C* L. R# 
528; 3 Iml Di'C (n. s ) 7I3, pya/fiath'i t^ath S<tndal v* 
Dicarkn Xafh,2^C. 851: Ind. Dee (n. s) 665, 

i iolfjp Chand }[ar}vayce v Thnkuraui Moholoomf 3 Cc 
314; 2 0. Ij. R* Jiir. 601; 1 Iiul Doc« 

(v H ) 787, Pillai y. Jtongnfinmt Chetii, 

7 M II?; 7 IihI. -hir. (UO; 2 Inil Doc ^N. s > 664, 
Wirlayatl la li igai'iityu v Oorantla Raniaijya,29 

M, 111; 15 M. L.J. 4S4, Muthu Sostyfgal v Vi^vanathn 
Pituihti'it Stinnadhi, Iinl Ons ^Cl; 38 M 6 0; 14 AT. 
L T. 520;(l^n4» M. W N 5«; 26 M. L. J. 

Xaraytin v Jttijmal Mnnok Chami, 24 B. 360; 2 Boiiu 
L U 2", rirbhadrufut v, JShlmajt\ 28 B 4*2; 6 Bom. L* 
U 416, Xayain v Ttiley Stftgh^ 26 A. 178; A. 

W. N. 217, B'tnarsi Prosad v. l'\jza! Ahmad, 

28 A 20-, 3 A L. J. 2^ A. W. N. O»06) Bam 
V. Jasodfi K^iutnir, 13 Ind, Cas 138; A •58^ 
9 A L. J. 72, Dnij Xifh Das v, Sniiy R(im, ’6 Tud. 
Cas 33, Simnd Mi. v Bnj Lai. W K 1886, People'fi 
Dank of Judia LimH*.<l y. Ahdnl Knyim, 14 Iml. Oas, 
01?; 18 P K 1>M ^ 65 P. W R \Ul *. -75 P. L. R 1912. 

Bhnif nhart v Qujor 38 Ind. Ca'i. 

63 P. it. UM7i 40 P- W. K. 1017c 


(l)42JMt. 1806, 
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ibe basis of wbish aotion is not the oontrast 
redliised to the form of a promissory-note, 
bat the dostrioe of equity that the person 
who has reseived a sam of money from an* 
other for a oonsideiation wbiob wholly fails 
mast retnrn the money to the payer. If this 
view be aorreot, then it appears to ns that 
seotion 9 1 of the Evidenee Aet is. to all 
intents and parposss. abrogated. Almost all 
written oontraots mast neeessarily be preeed- 
ed by oral sontraots, and it is ni argument 
against the applioability of seotion 91 of the 
Evidente Aot to any partloalar transaotion 
that, bad the eontraot not been rednoed to 
writing, a suit npon the oral eontraot woald 
have been eompetent. The langaage of see* 
lion 91 of the Evidenoe Aot appears to os 
to be unoompromising, and we mast hold 
that, if the terms of any eontraot have been 
redooed to writing and that writing is, for 
any reason, inadmissible, the promisee mast 
lose bis money. Similarly, (to take the oaee 
of a mortgage), if the mortgage is an oral 
transastion, the mortgagee may maintain a 
Bait to reoover his money, bat if the mort- 
gage baa been redaoed to writing and that 
writing is, for any /easoo, inadmissible, the 
mortgagee may not prove the debt aliunde 
and most bear his loss. It mey seem un- 
reasonable that by reason of the laobes of 
the debtor the creditor shoald lose his money, 
bat this arises from a doty imposed upon 
individuals by the Lsgislatare to oo-operate 
with Government in eeeariog payment of 
Government's does. 

In all these oaser, exeept that reported as 
Baij Nath Das v. Sahg Bam (4), the 
qusetioo to be deetdsd has been taken to 
be,^ has the erediior a oomplete cause of 
aotion indenendently of the document which 
IS inadmissible In this case the loan of 
Hv £00, and the execution of the hundi 
were simaltaneons transactions, and the 
eontraot for re payment was obviously em- 
bodied in the huiiii, bat as that hundi is in- 
admissible ip evidence, the contract cannot 

be proved aliunde. Oonseqaently, the appeal 
most fail. 

It has been urged that the District Judge 
was wrong in assuming that the hundi of 
the let August Uli was under-stamped, 
and m view of the provisions of section 118 

of the Negotiable Jnstrnmente Aet 
the presumption was in favour of the 
admissibility of the documout, provided 


l09' 

that the plaintiff could prove that 
it had been lost. His allegatioo, however, 
was that the hundi had been returned to 
tbe defendants, and that allegation was 
denied by the defendants. The plaintiff did 
not lead evidence on the poin^, so that it 
was not proved that the document had been 
lost. Moreover, tbe point is negligible, 
because tbe claim for relief was clearly 
based upon the oral eontraot which preceded 
tbe execution of the hundi. 

Pop tbe reasons given above, we hold that 
no evidence could be given, other than the 
A«ndi, of that transaction, and we dismiss 
this appeal with costs, 


Appeal d\smit69d. 


MADRAS HIGH COURT. 

SecOMD Civil Appe»l No. 2043 ok 1915, 
August 12, 1920, 

Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Ssshagiri 

Aiyar. 

thennuttika.lingal 

UNNI MOIDIN — DiKXNDiST No. 1 

— Appellhit 

versus 

THBNNUTri KALLINGAL 
UNNi MOlDiN’cS eo.'f POJKoR 
(dxxd) and oratiw— D bkbndaiit— Pl*intifk 
No. 2— RESPoNDBixa. 

Civd Proredure Code (Act V of 190^, 0. XX/ ; 103 
—Suit under r. Ki.l, scope of~Enquiry, nafure'of— 
Hight to present imsesaion—Title, adjudiralion of. 


»» AAI, r. lU^, CiTil Tro- 
cedure ^'ode, by wLichovor party mdtituted, is a 
suit to establish the right which ho claims to the 
present possession of the property, and this riirht 
inay be established without showing that the 
plamtill was m actual possession at the date of 

the summary order against him [p Ml col n 

yabadw^pendar Mookerjee v. iladha Sudanifandur 
16 Ind. i-as. ,415 180. W. N. 473, relied on. ’ 

Second appeal against the decree of the 

Court of tbe Temporary Subordinate Judge. 

in Appeal Suit No. 18 
of 1915^ preferred against tbe decree of the 

Court of the District Munsif, Parapanangudi, 
m Original Suit No. 226 of 1913. 
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PACTS appear from the judgment. 

Mr. 0, Madhavm Nair, for the Appellant: 
—The Sobordinate Judge mi'^nnderetood 
the eaope of rule 9$ of Order XXl, Civil 
Prooedure Code. The Court is not oonoerned 
only with the question of aetual possession 
at date of the eummary order. What 
plaintiff has to prove is the right to present 
poseesaion. That is more than aetual pos- 
session. If the opposite party proves a sub- 
sisting title, the plaintiffs’ possession at date 
of order is of no avail. VVhere the deoree* 
holder sues and does not prove title, the 
defendant with only a possessory title is 
entitled to snooeed. 

Mr. K. F. M. Menon, for the Respondents.— 
Compare the language of rule 103 with 
rule 63. In the former, the right to present 
possession has to be proved, but in the 
latter the right to the property itself has 
to be established. The ruld 103 is only 
restristed to the question of aotual possession 
at date of the summary order. 

JUDGMfclNT.— The plaintiff resisted the 
exeoution of a deoree for possession of the 
suit lands, and, having had an order made 
against him under Order XXf, rule 98, 
instituted the present suit under rule 103 
"to establish the right wbioh he oliims 
to the present possession of the pro- 
perty”, failing wbioh the right would 
have been lost under the terms of the rule. 
The plaintiff, who based bis ease both on 
possession and on title, alleged that the 
oonveyanoe, exeeuted by him in 1893, in 
favour of the let defendant never took 
effeot, and that, if it did, he had acquired 
a title by adverse possession before the date 
of the order against him under rule 98. 
The Uistriot Munsif dismissed the suit on 
the ground that the title passed to the 
1st defendant by the oonveyanoe of 1899. 
The Subordinate Judge allowed the appeal 
and deoreed the suit, holding that the 
plaintiff, having, as he found, been in 
possession at the date of the order under 
rule 98, oonld not be ousted in exeoution 
of a deoree to which he was not a party, and 
that, under the rule, the Court was oonoerned 
with possession only. 

The view that, in a suit of this kind, 
the Court has merely to ascertain whether 
the plaintiff was in possession at the date 
of the order against him under rule 98 is 
based on a misconoeption of the scope of 


[mi 

the rule. If be was, then the Court 
ought not to have passed the summary 
order against him under rule 98 but ought 
to have dismissed the deoree holder’s appli- 
oation against him under rule 99. The 
effeot of the order having been made under 
rule 98 was to oblige him to sue under 
rule 10 i on piin of losing his rights, whereas 
if the application bad been dismissed under 
rule 98, the decree-holder would have bad 
to institute the suit under the like penalty. 
The suit referred to in the rule, by which, 
ever party instituted, is a suit to establish 
the right which be olaima to the present 
possession of the property. In a suit by 
the decree- bolder if it were shown that the 
defendant was in possession at the date of 
the order under rule 99, the deoree bolder 
could only succeed by proving bis title, 
because a person in the actual possession 
has a possessory title against the world 
and can only be dispossessed by the true 
owner, and those claiming under him. So, 
too, in the present suit, if it be found that 
the plaintiff was in possession at the date 
of the summary order against him nnder 
role 98 he is entitled to succeed by virtue 
of that possession unless the defendant 
^decree bolder) proves a subsisting title 
carrying with it the right to present posses, 
sioo. 

The object of these provisions is to secure 
the speedy settlement of questions of title 
raised in execution, as explained by the 
Privy Council in Sardkari Lai v. Ambika 
Pershad (1), with reference to the similar 
prooedure prescribed with regard to claim 
petitions, and this is effected by requiring 
the unsuccessful party in the summary 
proceedings to hie a suit within the year 
to establish bis right on pain of losing 
it. 

In support of the Subordinate Judge’s 
view reliance has been placed on the fact 
that the suit referred to in rule 103 is a suit 
to establish the right which he claims 
to the present possession of the property, 
whereas the suit referred to in rule 63 
is a suit to establish the right which be 
claims to the property in dispute. This 
does not show that a suit under rule 103 
is concerned only with the question of 

(1) 16 0. 621 (P. 0.): 16 I. A. 123j 6 Sar. P. 0. J. 
172i 12 Ind. Jur. 210; 7 Ind. Ueo. (N, e.) Odl. 
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ao^aal possession at the date of the sammary 
order. The eait is to establish the right 
whioh the plaintiff olaims to the present 
possession of the property and this right 
may be established without showing that 
the plaintiff was in aotoal possession at 

the date of the summary order against him. 
Desree-holders and anotion-purehasers against 
whom an order hag been made under 
rule 99 are never in possession at the date 
of the summary order and yet they are 
allowed and even required to maintain the 
suit, and the seope of the suit most be 
the same whether the order against the 
nnsuaoessful party in the summary proceed* 
inga was made under roles 98, 99 or 101. 
Nabodwipendra Mookerjee v, Madku Sudan 
Mandal (2), the only authority we have 
been referred to, is in aaeordanoe with 
this view. The tJubordioate Judge has 
not reeorded any olear boding as to whe- 
ther the plaintiff has established the right 
which he olaims to the present possessioo, 
and the deoree moat be reversed and the 
appeal remanded to the District Judge to 
enable him to do so in the light of the above 
observations. Ooets to abide. 

M. 0. p. 


Appeal allowed. 

(2) 16 Ind. Cas. 741j 18 C. W. N. 473. 


Lahore high court. 

SioosD Civil Appeal No. 10i1op1916 

July 9, 1920. 

Preienti — Mr. Justice Broadway and 
Mr. Justice Abdul Raoof. 

UDMI AKD OTuiKs— Depenuamts— 

Appellants 

vereue 


HIRA AMD OTuKRs — P laimtikps— . 

o- I n , Rs^'POni.bnts. 

« 2 ( 2 \ 0 . 

r.«, U XXII, r.A— Representative suit -Some pUintir 
euingonbthnlf of all-SuU decreed- Appeal -Dea 
^respondents, other than representatives— Failure 
bny legal representatives on rccord-Apf,eal, wheth 
abates -Order declaring abatement, whether decree- 
Appeal, whether Ues. 


tTherc a suit is brought by certain persons in a 
representative capacity under Order f, rule « of the 
Civil I'rocedure Code, tho persons on whose behalf the 
suit is brought are not parties to it, and if, during tho 
pendency of an appeal in such a suit, the suit having 
been decreed, some of those persons die, it is not 
necessai-y to bring their legal ropi-eaeiitatives on the 
record, and failure to dose does not involve the 
abatement of the appeal, fp. 113, ool 2.] 

An orderdeclaring the abatement of an appeal on 
the ground that the legal representatives of certain 
deceased respondents have not been brought on tho 
record is a decree and is appealable as such. To 113 
col. 2.] • 

Second appeal from the order of the Dis. 
trict Judge, Hieear, dated the 20th December 
1915, affirming that of the Munsif, Ist 
Olaae, Hiaiar, dated the let April 1912. 












lants. 

Bakhehi Tek Ghan i,iorihQ Respondente. 
JUDGMENT.— Thie is an appeal from 
an order of Mr. Inam Ali, l-istrict Judge 
ofHjsear, dated the 20th December 19l5 
declaring the appeal of Vdmi and others (de’ 
fendante-appellante). v. Hira ar.d others) 
plainti^ reeroDdeuta to have abated under 
Order XJtll, rule 4, of the Code of Civil Pro- 
oedure. A preliminary objection is taken on 
behalf of the reepondente to the hearing of 
this appeal on the ground that the order ap. 
pealed against, not being a decree, is not 
open to an appeal. In order to decide 
this preliminary objection it ie necessary 
to give the facts giving rise to the appeal 
before the learned District Judge in which 
the order appealed against was made:— 

In the village bisai Bhola the majority 
of htswa.iars are Juts. There are some 
Brahman btswadnrs also, who own and pos- 
sees some of the land. The suit out of 
which the appeal before the District 
Judge arose was instituted by the Jat 
biswadars on the allegationc that they alone 
as the real founders of the village, were 
entitled to the income of shamilat lands 
and that Brahman biswadars had no right 
in the said income. It was atated that 
this allegation was borne out by the entry 
made at the hrst Settlement of IbdS 
but that at the Settlement of 1891 1892 
a vague entry was made to the effect 

.hared by the b.modar, in proporlion to 
kheu,at abaree. This the plaintiffs alleged 
went to .how that the Drahman. also 
had been sharing the ineome aa bi,«,adc», 
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The relief olaimed in the plaint, shortly 
pat, v^as that it ra«y be dealared that 
they alone bad the right to the iooome 
and that the Brahman bitwaiars had no 
ooDsern with it. In (he heaoing of the 
plaint the names of 39.J pernone aie 
mentioned, who are deeoribed as aitcam »• 
jatan saknni Mama Sieai Bhola, Tahsil H-ius*', 
muddtan". In the array of defendants the 
names of 53 persons are mentioned with 
the desoription " Brahmanan sa^nai Mauza 
Sieai Bhola, Tahail Hansi. muU iaalathim." 
The date of the presentation of the plaint 
is mentioned as the I5th of January 19 2, 
It was signed by six of the persona 
deseribed as pUintiffs— namely, Harasi, 
Dbari, plaintiff; Maman. son of Mslke, 
plaintiff; Jagraro, plaintiff ; Ujagar and 
Sonda, plaintiff. The verifioation of the 
plaint is also signed by these six persons. 
Along with the plaint a petition was 
presented under Order I, rule 8. of the 
Code of Civil Proeedure by the six peraoup, 
who had signed the plaint whiab eon- 
tained the followirg ttalement acd 
prayer 

In the Buit mectioned in the beading 
there are iJ'S p'aintiffs balonging to the Jot 
tribe, and there are 63 defendants belonging 
to the brahman tribe. On behalf of the plaint- 
iffs Hira, Maman. Mebri, Jagram, Ujagar 
and Sooda, Lamburdars of the deh, institute 
the sait {mudd tian ki tarojse, ato., eto., eto , 
numberdorni aeh daxca harte kain). It ip, there- 
fore, prayed that permission be granted to 
Hira, eto., Lamhardare, applioautsin uoaordance 
with Order I, rule 8, of the Code of Civil Pro- 
aedure to institute the suit and proseoute it in 
the plaoa of the entire body of the jat proprie- 
tors of the villageSisai Bhola. The defendants 
are also numeroos. It is aooordingly prayed 
that Udmi, son of Sbeo Kam, and Mutsaddi, 
son of Data Ram. defendants, be permitted to 
defend the suit on behalf of the entire body 
of the defendants and notioe be given to the 
parties *0 the suit by proolamation.” 

This permission was granted by the Court 
on the Ibth January 1912 in the terms of 
the petition presented by the six plaintiffs 
mentioned above. Aooordingly, the suit was 
registered on this date, namely, the 16ih 
January 1912. Notitioationp, as ooutemplated 
by the law, were issued. No objeotione were 
raised and apparently the entire body of the 
Jat$ aoeeptod the plaintiffs as the proper 


persons to instituie and proseouie the suit 
in the interest of all ihe Jats. On the 
8th of February 1912 a written state- 
ment was Bled on behalf of some of the 
defendaots and while pleas impugning the 
olaim on the merits were raised no* objeo- 
tioD appears to have been raised ae to 
the right of the eiz plaintiffs to institute 
the suit OD behalf of the entire body of 
Juts. Another written statement was filed 
by one of the defendants. Bansi Dbar, in 
wbioh aho no question as to the array of 
parties was raised. Thus though originally 
the names of 393 plaintiffe were entered 
in the beading of the plaint the suit was 
registered ae a suit filed by eix of ibe plaint- 
iffs whose signatures are to be found at the 
foot of the plaint. 

The Court of first iustaooe passed a decree 
in favour of the plaintiffs in the following 
terms.— 

It is, therefore, ordered that a deoree 
for deolaration of rights to the effeot that 
the JatB (the plaintiffs) alone are entitled to 
the inoome aooruing from malba, other 
z'lnmilat and mif-oellaneous kind of o&adt and 
Qorah deh land, and that (bey alone ate 
00 sharers in this income and that the 
defendants, i.e , the Brahnan biiwadarih&\e 
no concern with it, be passed in favour of 
the plaintiffs against the defendants". 

The parties were ordered to bear their 
own costs. 

Although the suit was treated as having 
been iD^tita(ed by the rtix plaintiffs alone 
yet, curiously enough, tbo i ames of the 393 
peisors originally mentioned in tne heading 
of the plaint were entered in the beading of 
the judgment cf the first Court, and the same 
mistake was repeated in the heading of tne 
decree. The defendants appealed to tbe lower 
Appellate Court and in the list of parties given 
in the heading cf the memorandum of 
appeal tbe names of 52 defendants appellants 
were mentioned, and in the list of respond- 
ents the names of all tbe 393 pereoas 
were given. On the date of bearing it was 
discovered that three of the reepondenis, 
namely, Sisa, Balln and Days, bad died. 
Their legal representatives were not brought 
on tbe record within tbe period of limita- 
tion, namely, six mouths from the dates of 
their deaths. Applications bad been made 
beyond time for substitution of names and 
had been granted ex purte, Tbe Ooart held 
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that out of the plaiDtiSi'respoDdenta (Jats) 
all having sommon intere^^t in this litlga* 
tioD, Sisa died on the 6th Jane 1912, 
Balia died on the 18th Jaly 1912 and 
Daya died on the 19bh September 1912, 
and that aopliflations for sabstitotiun of their 
legal' representatives were made long after 
the period of six months 6xei and made the 
following order: — 

Hence the appeal had abated {tvh Balu 
V. Lala (1). I eannot proceed with this 
appeal which had abated under the law 
{vide Order XXiI, role 4, of the Code of 
Civil Procedure).” 

On the appeal being called for heating 
in this Court the preliminary objection 
mentioned above was raieed. The deoision 
in the Pull Bench ruling Siranjan Nath v. 
Afzal Hussain (2) was relied npon in support 
of this objection. In our opinion the decision 
instead of snpporting the contention of the 
learned Vakil for the respondent gcoa to 
show clearly that, so far as the facts of 
this case are concerned, the order impugned 
is clearly a decree and is open to an appeal. 
The following passage, to be found at 
page 40o*, of the judgment deals with the 
precise question which arises on the facts 
of this case : — 

When there are two or more plaintiffs, 
and one of them dies and the right to 
sue does not survive to the surviving 
plaintiff or plaintiffs alone and no applica* 
tion to bring the legal representative on 
the record is made within six months 
Order XXIf, rule 3 lays down that the 
suit shall abate so far as the deceased 
plaintiff is oonaerned. What is the effect 
of this partial abatement on the suit of 
the surviving plaintiff or plaintiffs ? If 
the suit is of such a nature that it cannot 
proceed in the absence of the deceased’s 
legal representative the partial abatement 
will result in the total abatement or dismissal 
of the suit. Whether the Bual decision is 
called an abatement or a dismissal, qua the 
Hurviving plaintiff or plaintiffs, it is manifest 
that it falls within the definition of term 
decree’ and is appealable as snob,” 

Prom the order of the lower Appellate 

Court it is manifest that the Court declared 
lud, Cas. 951j 41 P. R. I956j 15 P. L. U. 
1914; 16 P. W. R. 1914. 

(2) 34Ind, Oas. 822; 128 P. R, 1916 (F. B.); Ill & 
176 P. W. R. I9>6i H 6 P. L. E. 1916. 

•Pago of P. R. 19l6--[£'(i.] 
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the appaal to have abated on the ground 
that the plaintiffs in whose favour the decree 
stood bad a common interest in the litiga* 
tioD. Apparently, the Court intended to 
adjadicate tba^, inasmuch as the interest of 
all the plaintiffs was common and the legal 
representatives of the deceased plaintiffs 
had not been brought on the record within 
time, the whole appeal had abated. Hence 
in terms of the ruling " whether the 6nal 
decision is called an abatement or dismissal 

****’’ it falls within the deSnition 
of the term decree’ and is appealable as 
such. 

We accordingly hold that the preliminary 
objection has no fores and must be over- 
ruled. 

As regards the merils of the appeal we 
feel no difficulty in giving our decision. The 
three respondents who have bsea found by 
the lower Appellate Court to have died were 
not among the six plaintiffs who had inetitnted 
the 5U!t in aocordanoo with the order of the 
Court made under Order J, rule 8, of the 
Coda of Civil Procedure. They were among 
tho persons on behalf of whom these six 
plaintiffs had sued. Therefore, in fact and 
in law they were not parties to the suit and 
their names had unnecessarily been mentioned 
in the array of the respondents. It was, 
therefore, not necessary for the farther 
progress of the appeal to bring on the record 
tbeir legal representatives. If it was not 
necessary to bring tbeir legal representatives 
on the record the appeal cannot be said to 
have abated. This view is clearly support- 
ed by the deoieion of a Division Bench in 
Ram Viyal v. Mohainmai Raju Shah (3), 
It is not ne30^s.ary for u», therefore, to give 
any further reasoning in support of the view 
we have taker, for the precise question 
which arises for decision before us arose 
before tho Division Bench and was fully 
dealt with and decided by the learned 
Judge- Following the decision of the 
Div -=1 Bsnoh, we hold that the order pass- 
ed h ‘0 lower Appellate Court was 
err - We, therefore, set it aside and 

’• fn ‘ use under Order XL rule 23, 
of oy ae of Civil Procedure with the 
direction that the appeal be re placed on its 

original number in the register of pending 


(3) 61 Ind. Cas. 437; 48P. R. 1919. 
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appeals and be disposed of aooordiDgly. We 

make no order as to I he costs of this 

appeal. The other costs wii! follow the 
event. 

Appeal accepted. 


The exoneration of some of them does not 
affect bis liability. The plaintiff has not 
cone any act inconsistent with any right of 
It e snrety. 

JUDGMENT. 


MADRAS HIGH COURT. 

Appeal AOiiHST Orjeb Nos. 103 and 102 

(K 1919, 

Angost 9. 19*'0. 

Presexi : — Jnatice Sir Wi.liam Ayling, Kt., 
and Mr. Jnetioe Odgers. 

S:STLA SiTAHAMASWAMY SASTRI, 
Oou.sTxa Petitioner — Pe» I fiOKER— A ppellant 

ver$u$ 

EONTHU BASAVAYYA clioa BASfVI 
RE DDF, PtTir.ONEK — C oOntsk- 
PAT»7IONgR— R eSPONUEKT. 

Contract Act (IX of s. 139-Surc?!/— Several 

rfe/’cn»i07J^— Sure/j/ for decree against all— Suit con- 
tinued against one defendant onbj~ Surety, leheihcr 
exonerated. 

Whore a persoD becomes surety for soveral dofeud. 
auts and contracts to be Iwble for iiuy docroo which 
may be passed against them, but the plaintiff with 
the leave of the ' ourt, proceeds against one defend- 
ant alone, the exonomtion of the remaining defend- 
ants has the effect of discharging the surety. 

Appeal against the orders of the Coort 

of the Subordinate Judgp, Btzwada, in Eie* 
cation Petition Nos 59 and 60 of 917 and 
Civil Misoellaneons Petition Nis. C495, 1494 
of 1917 and 33 > of 918, dated the Utb 
December 1918, in Original Sait Noe. 72 and 
76 of 1909, on the file of the District Court 
Kistna. ’ 

FACTS appear from the judgment. 

Mr. A, Krishiasaiomy Aiyar, for the Ap- 
pellant:— The appellant undertook to be 
liable for any decree that may be pasted 
against all the four defendanta. The exonera* 
tion of some of them by the plaintiff pre- 
judices the surety qa he ia deprived cf bis 
own remedy against a)] the four defendant 
oo-raraEDers. Section 139 cf the Contract 

Act applies. 

Mr. T Hatrachandrn hole, for the Reipond- 
ent. -Ihe eurety's obligation was to 3 ati.'fy 
tte decree on defaplt by (I.e (’efeLeJsLte 


C. M. A. No. 103 OP 1919. 

We think appellant in thia case is entitled 
to discharge of hie security in accordance 
with the provisions of eeation 139 of the 
Indian Contract Act. fn bis surety. bond, he 
c'Dtraots to be liable for any decree which 
the Coart may pass again!>t the defendants 
in the suit, wbo were foar in number. 
Plaintiff, eubeeqnently, with the leave of the 
« ourt, exonerated defendants Noa. 2 to 4 and 
proceeded with the suit against defendant 
No. 1 alone and obtained a decree against 
him. 

This materially altera the position of 
Affairs from the surety’s point of view. At 
tte time be becamo surety there were four 
pfrsons (equal oo-paroeners in family pro* 
party, as we are toM) against all of whom 
le would have his own remedy, if he bad 
to pay arylhing under the decree. The 
tffaot of the act of tbe Coort and decree- 
holder, is to destroy his remedy against three 
of these. 

We think the principle of rection 139 
g verns the care ; and that the surety must 
te held to be discharged. 

The order of the lower Court must, 
therefore, be set aside with costs in both 
C> arts. 

C. M. A. No. 102 OP 1919. 

This follows Civil Misoallaneons Appeal 
No. 103 of 1919. The order of tbe lower 
Court is set aside and the execution 
petition dismissed with costs in both 
Courts. 

M. c. P. 

Appeals alloitedt 
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ALLAHABAD HIGH COURT. 

Fiasi Appeal faom OabEa No. 156 

o> 1919. 

May 19, 1920. 

Fretent: — Mr. JaAtiae Piggott aod 
Mr. Jostioe Eaobaiya Lai. 
OHOKHEY L-iL — Defbkdimt — Appkllaht 

BEHARI LAL and ctberp— 

PlAINT-FFS — BeSPON DENTS. 

Landlord and tenant — Qrove — Portiori of land dc- 
nwied of ^ees—Landj character o/> whether affecUd — 
Re^entry^ right of ^ whether comes into existence • Wajib^ 
uUarz, construction of. 

The mere fact that a portion of a grove has become 
denuded of trees is not sufficient to deprive the land 
of its character of a grove, so as to give the Zemin- 
dar the right of re-entry in respect of the land as 
a whole, or in respect of any portion of it, or to a 
declaration that the land is no longer grove land. [p« 
coU > A 2.3 

The wajib^ul*arz of a village referred to a certain 
grove aa standing on a different footing from other 
groves, and laid down that the gro?e*bolder was to 
enjoy the full benefit of the grove, but that when 
the grove became denuded of trees the Zemindar 
ahould have the right to occupy and bring the land 
under his own cultivation, and this was followed by 
the words ** and no tenant has any right without 
the coasent of the Zemindar to plant a grove or 
scattered trees’^ 

Held, that the meaning of the foregoing provision 
was not to prevent the grove-holder from keeping 
up the character of the grove by the planting of new 
trees, [p. 117> coL 1.] 

First appeal from order of the Additional 
Jndgp, SbabjabaDpar, dated the i2th 
September 1919. 

Mr. Ldhshmi Narayan, tor the Appellaot. 

Dr K. N. Katju find Mr, Mu\htar Akmaii, 
for tbe Respondents. 

JUDGMENT, — Tbe plaintiffs in tbis suit 
are the Zemindars of a sertain Tillage. 
Tbe defeuuaot is a tenant of tbe village 
and is in possession of two plots of lund 
eonetitatiog a grove or groves. It is not 
clearly stated anywhere whether tbe two 
plots of land are oontignoos, but from the 
pleadings and the manner in whioh evidence 
was addnoed it would seem that they must be; 
at any rate, it will be convenient to speak of 
the defendant’s grove." It is alleged in tbe 
plaint that, at the time of the Settlement in 
130l Fath, there were 383 tress standing in 
the grove and that now there are only lOi 
scattered trees. The plaintiffs, relyins: on 
their rights as proprietors of the land and on 
the provisions of tbe teaiib uharz prepared 


at Settlement, claimed that tbe defendant’s 
grove, or at least some unspecified portion 
of tbe same, bad become denuded of trees 
and had lost the character of a grove. They 
sought relief by way of a declaration and 
also by way of an injunction restraining the 
defendant from planting new trees, in the 
grove, coupled with an order directing bim 
to remove a number of trees alleged in tbe 
plaint to have been planted between a year 
and six months prior to the institution of tbe 
suit. The snit was resisted on a variety 
of grounds. The Court of first instance found 
that tbe land in suit, considered as a whcle, 
bad not lost its oharaoter of a grove, so that 
no right of re entry bad oome into existence 
in favour of tbe plaintiffs Zemindare, either 
in respect of tbe land as a whole or (n respect 
of any portion of it. The learned Munsif 
went on to criticise tbe form of the reliefs 
claimed and held that, in any case, tbe 
plaintiffs were not entitled to relief by way 
of declaration, because if any right of re-entry 
had accrued to them they should have 
defined the area in respect of which that 
right had accrued and claimed possession 
over tbe same, and not a mere declaration. 
On tbe question of the injunction the Trial 
Court interpreted tbe provisions of the 
wajib'ul-arz in favour of the defendant and 
held that be had a right to continue 
planting new trees within tbe limits of 
tbe grove as defined in tbe Settlement 
papers. There were one or two other 
issues fixed which were not tried out, 
but the first Conrt dismissed tbe snit sub- 
stantially up^D the-'e findings. In appeal 
the learned Additional Subordinate Judge 
has not disoossed some of tbe points taken by 
the Court of first instance. He baa not 
thought it necessary to consider whether tbe 
claim for relief by way of a declaration was 
in fact maintainable. He seems to have 
limited his consideration to the plaintiffs* 
claim for an injunction placing an interpreta- 
tion upon tbe terms of tbe wajtb’ul art differ- 
ent from that adopted by tbe first Court, he 
has held that the defendant has no right to 
plane new trees without the permission of 
the plaintiffs. Upon this finding he has 
remanded the suit for final disposal to the 
Court of first instance. In appeal before os 
there has been some argumsnt on the ques- 
tions di> 0 Q 8 sed in the first Court’s judgment 
which lave not beeaioacbed upon in appeal. 
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The learned Mnnsif wap. in oor opinion 
olearly jastiSed in hia ending that, on the 
admiseion contained in the plaint itself, the 
land in sait still retains its character of a 
grove, 80 that no right of re entry had come 
into exietence in favonr of the plaintiffs, 
either in respect of the land as a whole 
or in respect of any portion of it. There 
is also great force in the reasons given by 
the learned Mnnsif for his 6nding that, in 
no event, were the plaintiffs entitled to 
maintain a snit for a mere declaration, and 
those reasons have not baen dissented from 
by the lower Appellate Court. There remains, 
however, the qnestion whether the plaintiffs 
are or are not enticed to an injanotion 
restraining the defendant from planting new 
trees. The point most be determined with 
reference to the provisions of the ttajtb-uUart 
and to the evidence on (he record as to the 
previoDs ocndnot of the parties, that 'u to 
say, the rights hitherto exercised by the 
grove-holder. The Trial Coart laid no small 
streason the fact that in the period of 
30 years or so between two Settlements, 
a very large number of new trees, M7 at 
least according to the learned Mnnsif, mnst 
have been planted by the grove-holder. It 
has also been shown to us that the re plant- 
ing of the grove on which the defendant hae 
now embarked is on a considerable scale. 
According to the evidence, there are 2 or 3 
hundred young trees at present standing 
in the grove over and above the 109 old trees 
referred to in the plaint. There was mnoh 
controversy as to the age of these newly 
planted trees, hut we do not think that any- 
thing substantially turns upon it. We are 
content to accept the finding of the lower 
Appellate Court that this re plantiogof trees 
in the grove was at least storted some four 
years prior to the institution of the suit. 
As to the Urms of the wajib^ul.an the 
essential points ure the following: There 
is, first of all, a clear reference to tbeee 
two groves as held by a“rojya”, tbo pre- 
decesBQr-in title of the present defendant, 
and as standing on a wholly different footing 
from the groves of proprietors of which a 
detail is also given. It is olearly laid down 
that the grove-holder is to enjoy the full 
benefit of the grove, including the fruit and 
the right to remove the timber. Then comes 
a provision that when the grove becomes 
denuded of trees the Zemindars shall have 


a right to occupy and to bring it under their 
own cultivation. This is followed by the 
crucial words which we are asked to interpret. 
Kendered as literally as possible, the words 
are as follows, and no tenant {riaya) has 

any right without the consent of Zemindars 

to plant a grove or scattered trees.” The 
case for the plaintiffw-respondents is that 

these words refer to all nayas in the village, 

including the holder of the two particular 
groves which are mentioned just before this 
sentence, and that they amount to a prohibi- 
tion of the planting of new trees within the 
grove in suit, either to re-place the old ones 
as those fall down or under any other oiroum- 
stances, unless the consent of the Zsmin 
dars is obtained. The Trial Court regarded 
these words as wholly independent of the 
previsions immediately preceding about the 
twoepeoified groves belonging to the defend- 
ant’s ancestor. It treated them as merely 
containing a general statement that, in future, 
tenants of the village would not have any 
right either to plant a new grove or to plant 
individual trees, as, for instance, on the 
boundaries of their fields, or on the waste lands 
of the village, without previously obtaining 
the consent of the Zsmindars. The lower 
Appellate Court seems to have thought it 
sufficient to hold that the words "aur kiti 
riuya ho" are perfectly general and are 
sollioient to include the predecessor in-title 
of the defendant. This is a fair remark 
enough, if the attention of the Court is lo be 
limited to thefie words alone; but it is 
certainly difficult to apply the words im- 
mediately following lo the case of the 
existing grove-holder whose rights have just 
previously been defined. We had to put it to 
the learned Counsel for the respondents 
whether he wished os to apply this particular 
eentence to the fools of the present case on 
the ground that the defendant had been 
planting scattered trees, or on the ground that 
the defendant had been planting a grovo. 
The for-ier alternative he very properly 
abandoned. It seems, indeed, quite impossi- 
ble to apply the words * lagane darakhi 
jrtutii/orriga ” to the facts disclosed by the 
evidence as to what the defendant has been 
doing within the boundaries of his own 
grove. The contention, therefore, is that the 
oefendaiit tias iransgressed a provision of tbe 
ucijxb III QTZ tiy vHtually pl-*nting a grove. 

Wo think that this contention is almost w 
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diffioalt to adopt as the other. The defend* 
ant bae preeatnably waited until a ooosider- 
able number of the trees in the grove had 
reaabed an age at whiob they were no longer 
valnable as frait-bearing trees, hot were 
likely to yield a profit either as timber or as 
firewood. He has then began to plant a 
large namber of trees to re plaee those wbioh 
have tbas been lost. The expression 
lanane as it appears in the wajih-uhart 

oerta'niy seems to ns to refer to the planting 
of a new grove. It is quite true that there 
is no word like “;ad»d” in the sentsnoe in 
question, but when one oomes to read the 
•ontezt the meaning does seem to be that, 
apart from the rights of the existing grove* 
holder which have been just speaified, no 
tenant in the village is reoognised as having 
a right to plant a grove, that is to say, in 
effeot to plant a new grove, without the 
•oneent of the proprietors. 

^ Something has been said to us about the 
rights of the parties under the general law. 
So far as deeided oases go, the tendency has 
been to limit the deoision by the provisions 
of the waiih ul art and to assume that the 
grove holder possesses all rights in respeot 
of bis grove whioh are not eioluded by those 
provisions. At any rate, we think that, if it 
had been intended to prevent this grove* 
holder from keeping up the oharaoter of the 
grove by the planting of new tress, some* 
thing ezplioit woold have been said on the 
Bubjeot in the u)i)ib ul ort, and in this oon* 
neotion, the evidenoe relied upon by the 
first Ooort as to the praotioe of planting new 
trees whioh had apparently been going on 
witboDt question for the entire interval 
between two Settlements beoomes of oonsider* 
able a.gnifioinoe. The learned Additional 
bubordinate Judge has said that the terms of 
this wajt6 ul ar* are very similar to those of 

^ learned Judge 
of tbi8 Court was oalled opon to interpret in 
apotberoase. There is, no doubt, a oerta^n 
similarity but, as a matter of fact, the jndg- 
ment under appeal is an illuetration of the 
danger of attempting to interpret a dooa* 
meut in one ease by the interpretation whioh 
may have been put upon a differently worded 
doflument in some other ease. We tl.iok 
the wording of the ttaiib^ul-arz whioh has 
to be ooDsidered in the present ease is dis* 
tingnishable in the most ornoial point from 
that of the tgaub^uUare referred to in the 


judgment of the lower Appellate Court. In 
our opinion, therefore, the deoision of the 
Court of first instanee was oorreet. The 
plaintiffs were entitled to no relief and the 
order of remand passed by the lower 
Apoeilate Court is unsustainable. We allow 
this appeal, set aside the order of the lower 
Appellate Court, and restore the decree of the 
Court of first instanoe, with oosts throughout 
in favour of the defendant. 

Appeal allotted. 


MADRAS HIGH COURT. 

Appeal aoain6T Appellatb Order No. 79 

OF 1:^19. 

August 11, 1920. 

Present : — Ju^tioe Sir William Ayling, Kr., 
and Mr, Justioe Erishnan. 

PUTHIA VEEPIL MOHIDIN— Pbtitionbr- 

Ass. ONES — Dbcabb-Uoldbr — Appellant 

versus 

IRAKEAT KARNAVAN RAMAN 
NAYAR (dead) and otherh — 
CoNrKK-PeriT.osKRs and Plaintiffs 
Nos 1 ~nl» 2 — Rbskonoents. 

Limitation Act (IX of IS108^ Sch. I, Art. 18^ (6) 

Execution of decree —Application for copy of decree, 
whether step-m-aid of execution. 

An application by a docrec.liolder for a copy of the 
deorec ia not an application to tbo Court “to take some 
9top'in*aid of execution’’ w-ithiu tbe moaning of 
Article 182 i5) of Schedule I to tho Limitation Act. 

Appeal against the order of tbe Diatriot 
Court, South Malabar, dated tbe 24th 
January 1919, in Appeal Suit No. 634 of 
19i8, preferred against tbe order of the 
Court of tbe Distriot Munaif, Chowgbat, 
dated the 24th September 1918, in Ezesution 
Petition No. 1302 of 1918, in Origioal Suit 
No. 82d of 1913. 

PACTS appear from the judgment. 

Mr. 0. V. Ananthahi.b.'7a Aij/ur, for the 
Appellant. — The firat atep to take proceedings 
in ezesution is to obtain copy of the 
decree. The application for copy ot the 
decree is a step in-aid of execution’ and is a 
fresh starting point for limitation, 
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Mr. K. P. M. Menon, for the Rs^pondent,— 
There ia do ooaneatioD batwaaQ aesariog 
oopy of a degree and its enbiegaant n^er 
for exeanfcion prooeedinge. In granting the 
oopy there ia no step taken in ail of 
exeontion. The oopy may ba applied for 
alao for the party’s satisfaction. 

JDDG^1E^^^ —The only qnestion is, whe- 
ther a decree-holder can plead bis applica- 
tion for oopy of deoreo os an applioation 
to the Court to take some step-in-aid of 
exeeution. ” We agree with the District 
Judge that it omoot be so treated. There 
is no necessary oounoation between obtain- 
ing a oopy and utilising it for the purpose 
ofexeontior, and we do not think that it oan 
be said that the Court in granting the oopy 
takes any etep-in aid of exeoution. This 
appeal is dismiseed. 

M. c. P. 

Appeal dismiised. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1373 ok 1918. 

August 10, 1920. 

Fretent : — Justice Sir Abdur Rahim, Kt., 
and Mr. Justiee OldBeld. 

KATAPRATH KATAKKE PURAYIL 
THAYYIL MAMMAD Kaknavan 
OF THE Tarwad and ty Ilia Tava 
AND OTHERS — PlaINTIKKS — 
Appillant.s 
tersui 

VALUVAKKAT KISHAKKE PURAYIL 
MAMMAD AND OTHERS — Dipendants 

— Respondents. 

Halnhar L'lni—Ali'-nfidon hy k.-iriiaviiii uit'/ucsiioiied 
by tuwiizJii iiicmhi'rs — Attuladakuiii heir, riyhl oj, to sue 
for recovery of alivnalcd pruitcrtun. 

An utlaladakam ht'ir wlio Kucci-i-<l.s lo tin- proiK-rtics 
ofalawz^i only wLcii th<To are no luenibcrs left 
and to propel ti.»3 wliieli liuve not been disposed of by 
the lust nieiiibors cannot ijuestioii an alienation inado 
by Ibo kdrnnvan wliieli was not intpeached byibc 
laiaixhi iix'iuberH. [p. li’O, col. Z ] 

Seooiid appeal against the decree of the 
District Ccurl, North Malabar, in App al 
Suit No. 299 of preferred egai ist 

the decree of (he C( ur^ of the District 
Munfif. Tell'priramla, in Original Suit 
No. 820 of 1913. 


F ACTS appear from the jadgmsnt. 

Mr. 0. V. Ananthalcrithna Atpar, for the 
Appellants : — The plaintiffs, the atlaladaham 
heirs, could qnestion the karnavan's 
alienation. Alienation by the kamavan 
without necessity ts ab void and the 

alienee ia only a trespasser who oonld be 
ousted by any proper heir to the estate. 
The other members of the oonld 

recover the alienated property without first 
aettiog aside the alienation. Under the 
L .mitatiou Law it is not necessary for janior 
members of a tarwad or Hindn reversioners 
t) set aside alienations by the karnaean or 
the widow before sning to recover the pro- 
perty. In a case fal'ing under section 144, 
the person in possession mast be deemed to be 
a trespasser and the alienation most be 
deemed to be non existent. As, under 
English law, the right to avoid traneactions 
of this natnre descends to the heirs. 

Mr. K. P. M. Menon, for the Rsspondsnts.— ~ 
Altaladakam heirs are a kind of residuary 
heirs. They only sooceed in the abssnee 
of iatrae^t members and to nodispoaed of 
properties. Where the tawaehi members 
did, by no act of tbeirs, object to the 
alienation, it is not open to the altaladakam 
heirs to question it. The karnavan re- 
presents the tarwad and has large dispos- 
ing powers. The right of the other aem- 
bsra is limited and it is only they that 
oan qnestion the karnavan s act where it 
was not for a necessary pnrpose. 

The analogy of sections 91 and 144 of 
the Limitation Act does not fit in. It 
cannot be said that an improper alienation 
is no alienation at all. Noroanany dedno- 
tions be made from the position and rights 
of Hindn raveraioners. 

JUDGMENT. 

Abopr Rmii.t, J.— In this appeal the 
question of law i<i as to the right of attalada^ 
kim heirs to dispute cartain alisnationa 
made by th** karnavan of a tawathi who 
owned the property in dispute when the 
other sarvivtog membsr of the tiwaeki 
living at the time did not revoke it by 
any unequivocal act of bis daring the life- 
time of the karnavxn or afeer hi^ death. 
There ii m expres-i aiitbnrity on the pjint, 
hut it neems to me all the sama that it 
does not aJmiC of any sub-itantiat donbt. 
In this easa ther^ were tw) membara of 
the (jwj^M to which this propsrty balonged 
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and the karnavan for the time being made 
gifts of some of the properties to his 
obildren. The other member of the 
tnwazhi at the time was one Paikoya. He 
did not, daring the lifetime of the 
kamavan, take any steps to qaestion these 
gifts exoept as regards one item of pro* 
perty wbioh is not in dispote and with 
respest to whisb, before his death, he bad 
ioRtitated a salt and obtained a detree 
dealaring that the alienation of the item of 
the famil? property was invalid. Bat be 
did not take any steps to get the rest 
of the property from the donees. 

It was eontended by Mr. Anantakrishna 
Aiyar, the appellants* learned Vakil, that 
the attaladakam heirs, that is, the taiwai 
wbioh woald saeoaed to the property on 
the death of the last surviving member of 
the tawathi, were entitled to recover the 
property from the alienees. The plaintiffs 
are oalled ott iladakam heirs, although it 
appears that their right to snaaeed to the 
property on the death of its last surviving 
member is provided for by a karar wbioh 
was executed when the tarwad became 
divided into several tawazkis. I don’t 
think it makes any di'Serenoe whether the 
right of the plaintiffs is based on the 
karar or on the general law which gives 
the tarwad the right of succession to the 
property of a tawaehi which has become 
extinct. The main argument of Mr. Ananta* 
krishoa Aiyar is that tbe alieoatiOD by a 
karnavan oi a Malabar tarieal or tawazhi 
without such neoessity as is recognised by 
the law is ab initio void and tbe alienee 
*• * position of a trespasser. The 

right of tbe remaining members cf the 
tarwad to the property, according to this 
contention, is not in any way affected ty 
alienation and they can recover the pro- 
par y without seeking to set a^ide the 
alienation. His argument is founded on 

* 1 ? 0° ‘be question of limitation 

w ether it is necessary for a junior mem- 

^ or of a revereioner under 

the ordiuary Hindu Law to have a deed 
0 aheoation executed by tbe karnavan or 
a limited owner like a widow cancelled 
and set aside within the period of limitation 
provided by Article 91. There used to be a 
cor n ot of decisions on thia subject, but it has 
been ultimately ruled by the Privy Council 
IP Bijoy Qopal Mukerji y. Krishna Mahishi 


Debi (1) that it is unnecessary to have tbe 
alienation cancelled and set aside in such 
eases. Their Lordships say that, by institut* 
ing a suit for possession, a reversionary 
heir sufficiently elects to avoid the trans* 
action and it is not necessary for him to 
have the deed set aside by any act previous 
to the institution of the suit. And we 
have also been referred to several decisions 
of thia Court in which similar language is 
used iu respect of alienation by the karnavan 
of a Malabar tirirad; Mandoth Veetil Ohappan v. 
Puthanpurayil (2) and JInnt y. Eunc\i 

Amma (3). But these decisions on the ques* 
tion of limitation do not really conclude a 
point of this nature. The main basis of the 
argument is that, if a case falls under 
Article 144 of the Limitation Act, then we 
must take it that the person in possession 
is a mere trespasser and, although he may 
profess to claim possession under a deed 
executed by a person who, in proper sir- 
cumstanoep, would be entitled to convey tbe 
property, yet he has no title to the pro* 
perty and we must treat the case as if 
the alienation had ever been made. It 
is difficult to see how any such proposition 
can bs derived from the cases to which 
we have been referred. It would be an 
extreme proposition of the law to lay down 
that an improper alienation by a limited 
owner or by a person in the position of a 
karnavan of a tarwid must be treated for 
all purposes as if it bad never taken 
place. It is quite clear that there may 
be persons in adverse possession of a 
properly to whom Article 144 of the Limi- 
tation Act is applicable, but who cannot be 
properly treatsd as mere trespassers. How- 
ever that may be, tbe question before us is, 
are persons like tbe plaintiffs in the present 
case entitled to question and avoid aliena- 
tions made by tbe karnavan of a Malabar 
tarwad? There can bs no doubt that only 
the remaining membeis of the tarwad whose 
property has been wrongfully alienated by 
the karnr.an can question such an aliena- 
tion. The ‘larnavan of a tarwai under 
tbe Malabar Law is tbe only person who 
can deal with the properties of the tarwad 


in oiroumstanoes recognised by the law 
(1) 34 0. .32P; 11 C. W. N.4’l: 5 C. L. J. 8.34- u 
H..tn L U. 602 2 M. L. T IS??; l7 M. L. J. 161- 4 
A. L.J. 329; .84 I A 87 i P. C.). 

12) 16 Iiid Cu9. 687; 37 M. 420; 13 .M. L. 'I I .s 
(8) li M. 26; 5 lud. Dec. (n.s.) 19. 
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and the other members have no rijfhte in 
the property in the sense of their being 
entitled to a share in the property or to 
be able to ask for partition. Their rights 
consist in being maintained by the karnavan 
oot of the inoome of the family property 
and to see that the karnanan^ does not 
injnre the family property by dealing with 
it in an improper way. If the junior 
members did not ohose to question the 
alienation made by the karnavan, it is 
impossible to oonoeive on what principle 
their right would descend to a person lika 
an ottaladakam heir. It cannot be disputed 
that the karnavan and the junior member 
all together might make a gift of the 
entile family property if they so chose and, 
if the karnaian makes such a gift and the 
ether members of the family aflBrm if, the 
result would be the same, There is ro 
provision of law which lays down that they 
must affirm it by some positive act of 
(heirs and, so far as 1 can see, it would, 
be sufficient if they did not, by any un- 
equivocal act, call in question the aliena- 
tion. In this case we have been asked by 
Mr. Anantakrishna Aiyar to say that it 
was alleged in the plaint that the Pakoya 
in fact had elected in hfs lifetime to 
avoid the transaction in question, but 
we do not think that there is any such 
dehnite allegation. All that is stated in 
paragraph 3 of the plaint is.lhat' the deceased 
Pakoya also had taken objeotiou to the said 
demises.” That is not a statement tl at 
he had, by any clear, onambignous act, 
made a declaration supposing that a 
mere declaration would be sufficient that 
he would not be hound by the alienation 
made by the karnavan AH Knnbi. In the 
plaint in the suit in respect of the Item 
of properly not in question in this litiga- 
tion, there occurs a statement to this efTeof, 

' other doonments also appear to have been 
executed for the benefit of the wife and 
children and other reliefs will be sought 
in respect of them. ” There is nothing 
in this statement which would enable us 
to identify any of the properties involved 
in the suit and in other respects also the 
statement cannot be said to be at ail clear or 
unambiguous. 

A number of English authorities have been 
cited before us by Air. Auanthakrialina Aiyar 
in order to establish that the right to ayoid 


a transaction of this nature descends to the 
heirs and legal repr83antativ8S. But these 
eases can be of no help to uj. They are 
oases which relate to the right to recover 
damages on similar remedies with respect 
to torts aud it will bs totally nusafe to 
draw any analogy batween those oases end 
a case like the pressnt arising under of the 
pemliar instifcatioo of the Malabar Law. 
Even the oases relating to the rights of a 
reversioner to avoid transactions of this kind 
under (he ordinary Hindu Law do not fur- 
nish an exact analogy, because the position of 
the junior members of the tarwad is in some 
respeots weaker thau that of the reversioners 
under the ordinary Hindu Law. A Hindu 
widow has merely a limited estate and her 
powers of alienation and manageofent of the 
property are more limited than those of a 
Alalabar harnav‘in. An attaladakam heir 
succeeds to the properties of a tawathi only 
when there are no members of the tawathi 
left and, of course, only to properties which 
were not disposed of by the last members 
of the tawathi. I most hold io this case 
that the property in dispute was disposed of 
by the last members of the tawathi and 
there was nothing left for the plaintiffs to 
succeed to. This Second Appeal (Second 
Appeal No. 1373 of 19i8) is dismissed with 
costs. The other Second Appeals Nos, 1374, 
l-l'5 and 1376 of ItlS follow. 

Oluf£*ld, J. — I agree with my learned 
brother, and concur in the order proposed by 
him. 

M. c. P. 

Appeal dismitted, 


ALL.4HABAD HIGH COURT. 
SsC'JNo Olvit, Apfeil No. 84 ( v 1918. 
July 20. U20. 

Fresent: — Mr. Justice Tndball and 
Air. Justice Sulaiman. 

HAM CHARAN SAHU and anothsr — 
PLAiNTippi — A ppellants 

ver$u$ 

GOGA alias MATA PBRSHAD 
AND OTUKK8— Defend »nt3 — 
RkSP(»ND .^TS. 

Ep^ention of decree* Sole — Property of person 
Connected with sUfit 
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Where in execution of a deeree the pro^rty of a 
p„80u UBCOnneoted with the suit is brought to sale 
and he is ousted and possession ^von to the auction- 
purchaser, such person is entitled to be ° 

the position in which ho was when ousted. Lp- 

^°The mere fact that the auction-purchaser’s remedy 
has, in the meantime, become barred by timemakes 
no difference, [p. 123, col. 2.] , . . , . , 

Second appeal from the deoiaicn of the 

Additional Jadge, Gorakhpur, dated the 4th 

May 1917. , „ i m • t 

Messrs. K. N. Katiu and Badri Naram, for 

the Appellants. 

Mr. Jang Bahadur Lai, for the Respond- 

^^JUDGMENT.— The present litigation has 
been before this Coart once before in 
First Appeal No. 203 of 1913. The facts 
which have given rise to the present litiga- 
tion are to be foond set out in hata Pros d 
V. Bam Oharan Baku (l). We will re-state the 
facts. Two brothers, Baij Nath and Jagarath, 
were members of a joint Hindu family. 
Baij Nath obtained a simple money decree 
against one Ram Jas on the 17th of June 
1878. In 1881 under a deed of partition 
between the brothers Jagarnath also got 
a half share in the said decree. Both the 
brothers applied for execution of the said 
decree and in execution attached 16 annas 
of Manza Karma on the 20ih of September 
1884. On the ‘29th of July 1887 Ram 
Jas executed a deed of simple mortgage 
in respect of an eight anna share in Mauza 
Karma to the defendants 6rst party. In 
the meantime, both Jagarnath aod Baij 
Nath died. On the lOlh of January 1898 
Ram Jas executed a sale deed in respect 
of a nine annas six pies share in the village 
for the sum of Rs. 9,471 in favour of 
Muiamm'it Sbeolagna, the widow of Jagar- 
nath. Jagarnath also left three sone, 
Ram Oharan, Tirbeni, and Ganri Shankar, 
who are the plaintiffs in the present 
suit. 

Out of the ooneideration for the sale- 
deed Rs. 127 were paid in cash, the 
balance was left with the vendee to pay 
off the amount of the decree of the 29th 
of July 18=7 held by the sons of Jagarnath 
and Baij Nath, and also the amount of another 
decree held by the sone of Baij Nath only. 
Mutation of names was effected in favour 
of Mmammat Sheolagna. Thereupon the 
defendants Brst party, t.e., the mortgagees 

(1) 25 Ind. Oas. 381j 3S A. 446} 12 A- U. J. 701. 


brought a suit on the basis of a mortgage 
of the 29th of July 1887 impleading 
Thakar Das, the heir of Ram Jas, the 
original mortgagor, and also Musammat 
Sheolagna, the purchaser of the nine annas six 
pies share, 'jlummmat Sheolagna defended 
the suit. Among other pleas, she pleaded 

that she was not the owner of the sale-deed, 

dated the lOtb of January 1898, that her 
sons, namely, Ram Oharan, Tirbeni and 
Ganri Shankar, were the real owners, and, 
that they were necessary parties. The 
mortgagees would not admit that the sons 
were the real owners. They contended 
that Musammat Sheolagna was the real 
owner of the property. An issue was 
framed on the point and the learned 
Snbordinate Judge held that Musamtnat 
Sheolagna was the real owner, and, 6nding 
on the other issues in favour of the 
plaintiffs mortgagees, passed a decree in 
their favour on the 2nd of June 1893, In 
execution of that decree a six annas share 
in Manza Karma wa? sold and purchased 
by the decree-holders. That six-annas admit- 
tedly included four-annas out of the share 
purchased by Sheolagna. Posses- 

sion was formally delivered to the decree- 
holders ancticn porchasers on the 14th of 
April 1910. Oo the l6tb of Ueoembsr 
1911 the three sons, Ram Oharan, Tirbeni 
and Guari Shankar, started the present 
litigation sning for possession of the four- 
annas share in Maczi Karma against defend- 
ant’s 6rst party on the ground that they 
were the real purchasers of the party under 
the sale deed cf the 10th of Janaary 189:^, 
nnd that the decree obtained against 
Musitnrnit Sheolagna was oo lusive and not 
bindirg on them The Subordinate Judge 
hell that Mmammat Sheolagna was the 
real o wner, that even if she was the bemmidar 
the decree againit her was binding npon 
the real owners*, i e , the present plaintiffs. 
On appeal the Additional District Judge 
reversed the 6ndirg« on both the issues 
and remanded the case for trial on the 
merits. The mortgagee decree-holders 
anotion- purchasers appealed to this Court 
and this Court upheld the decision of the 
Additional District Judge by its judgment 
which is to be found in Mata Pracad v. Ham 
Oharan Sahu (.1). By that decision it was final- 
ly decided batween the parties to the present 
litigation that the present plaintiffs, tbesoug, 
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of Musammat Sheolagn», were the reAl ownerp, 
that iduBimmat SbeoUgaa was not a he'i'i' 
midar for her sods aod that the deshioo ia 
the former litigatioa did not operate as 
retjuiic 2 t 2 . The oa^e went baek to the 
Sabordinate Jad^e for deoiei^n on its 
merits. The learned Sabordinate Judge 
held on the fasts ae imw established that the 
plaintiffs were entitled to possession bat be 
held that as the defendants Brst pirt 7 , if 
relegated to a fresh regalar suit, would be 
unable to enforoe their mortgage against the 
sons of Musammat Sheolagna on aooonnt of 
the rule of limitation, it wonld be hard lines 
on them if the plaintiffs were given posses* 
sion without being foroed to pay what is 
dne to the defendants first party on their 
mortgage. It aosordingly gave the plaintiffs 
a desree for possession oonditional on 
payment of a sertain earn of money within 
a sertain time. In default their suit was 
to stand dismissed. On appeal the locver 
Appellate Court modified the deoree only as 
to the amount of money that was to be paid. 
Both narties have some into this Court in 
seoond appeal. The plaintiffs urge that they 
are entitled to an anoonditional deoree for 
possession. The defendants first party plead 
that they are entitled to resovar a greater 
sum from the plaintiffs thati the Court belo^ 
has allowed. They seek for a modifijatioa 
of the decree of the Court below but only as 
to the amount of money to be pa-.d by the 
plaintiffs. 

Briefly stated, tbe fasts are as follows ; 
The mortgagees brought a suit for sale 
against the original mirtgagir and against 
one Mutammat Sheolagna, the ostensible 
transferee of the property. Sheo. 

lagna when impleaded earns forward and 
stated to the Court that she was not the 
real owner and that her eons were the 
real owners and that they ought to be 
impleaded. The mortgagees, for some reason 
best known to themselves, whiah we have not 
been able to fathom, resisted the atteropi to 
bring the eons of Musa nmi< Sheolagna into 
tbe Oise ae defendants. O ie would have 
Ihonght that they would have hailed the 
impleading of these persons with joy as it 
would finally have deoidei the matter 
oompletely as between them and everybody 
wh'> had an interest or olaimel to have an 
li t lest in the property, bat they objeoted 
tooth and nail and saoooedei in keeping 


them oat of the suit. They got a deaision 
behind the baoks of the sous that the mother 
was tbe owner. On the findings in the 
present oise the mother wae not the owner 
but the sons were. They put to sale the 
righ», title and interoiS of Sheo- 

hgoi whiob wi3 nil and they purobased, 
tbitrigV, title and interest at an aaotioo' 
sale. They then applied for possession and 

lb was formrlly granted to them on the Uth 
of April 1900 and they snosaeded in ousting 
the real owners of the property who bad not 
been made parties to tbe mortgage-suit at 
^ j owners have oome into Court 

and have asked to b$ reinstated in possession, 
the lawful possession whioh they had on tbe 
Uth of April 1900 and with whioh the 
mortgagees deoree«hol lers aaotion porobaserr, 
had no right to interfere. Oae would have 
thought prm I /jc/e on these faats that the 
plaintiffs were olearly entitled to bs ra^plaesd 
into lawful possession of the property to 
whioh they olearly were entitled on the 14tb 
of April 1900. The only ground on whiah 
the Court below has given a oonditional 
deores is that if the opposite party were 
relagated to their proper remedy by a 
regnlar euit that eu^t would be birred by 
time. Iq onr opinion, this is quitp an 
insuffijient ground for granting a oonditional 
deoree, spaoially on the fasts of the present 
0180 . It is no body’s fanlt but that of the 
mortgagee deoree holders that the present 
plaintiffs were not impleaded in the former 
litigation. They are in the position of 
persons who wrongfully ousted the plaintiffs 
and who, on tbe 11th of April 1900, were not 
legally entitled to possession at all as against 
the:>e plaintiffs. The lower Court baa 
plaoed reliance upon two daoisions of this 
Court to bo found reported as ITajra Bibi v. 
6hiam Saruin (2) and Rim Prasad v Bfiikari 
Das (.d). Tbe faots of these two oises differ 
onsidsrably from the facts of the oa^e now 
bofora 08 . In .?a7i Pramt v. Bhiki'i Das 
(3) the mortgagee obtaioed bis deoree and 
parohased the property and when he oame 
to apply for poisessioa was rasiated and 
fade 1 to get possession. He then brought a 
Hoit in ths al'.ernative 10 recsvar either his 
moQsy or poMsisun of the proporiy. Tnis 
Cojri h d 1 that he was ontlllei to ono of the 

(2) 20 In.t Ou-I. 1.S4; 11 A. L. J. Htj- 
(-{; 20 .V. 4jl, A. W. N (l.tOi) luS. 
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two. Id fctje aase reportad as Hajra Bibi v. 
Shiam Nariin (2 1 the parohaaer wa<3 not the 
mortgagee dearee-holder bat a third party. 

In neither of these two oases was any 
question of limitation raised. In the oase 
reported as Bam Fratad v. Bhikari Bat (3) 
it oonld not have arisen at all. In the 
ease reported as JU:ra Bibi v. Shiam Karain 
(2) it is impossible to say from the report 
whether or not the point of limitation 
oonld have been raised, bnt it olsarly was 
not raised. There is no mention of the 
word ‘limitation’ to be found either in 
the statement of facts or in the judgment. 

On behalf of the plaintiffs appsllants our 
attention has been oallod to the Foil Benah 
decision of this Court reported as liargu 
Lai Singh v. Qobind Rii ^4) and ifadan Lai 
V. Bhagwan Lai (5). In each of these oases 
the mortgagee anation-pnrabaser brought 
a suit simply for possession. TbU Court 
on both oaoasions held that his olaim for 
possession oonld not lie and that the suit 
was to stand dismisFed. To a ooniiderable 
extent it seems to us that the two 

deoisions in Haha Bibi v. Shiam Natain (2) 
and Ram Prasad v. Bhikari Das (3) slash with 
the Full Bench rulings, because in each of 
these oases it has been held that the 
plaintiffs therein were entitled either to 
recover their money or to recover possession 
of the property, whereas in the Full Bench 
case decision it was distinctly held that 
the plaintiffs were not entitled to possession 
at all. Be that as it may, the facts of 
the present oase do differ from the facts of 
those font cases. Here we have it that 
the mortgagee auction pnrohaser has gone 
one step further and has ousted from pos* 
session persons who were lawfully entitled 
to poBseseioD on the day of the ousiei. 
Further, we have it admitted before us 
very clearly aod distinctly that his olaim 
(when the present ^nit was brought) under 
his mortgage against the present plaintiffs 
was time>barrcd and that he could cot 
have reeovered rn it. The lower Courte, 
therefore, have allowed the wrongful posses ' 
eion obtained by ‘the defendants to operate 
in their favour eo as to enable them to 
give the plaintiffs a decree conditional cn 

(4) 19 A. 641 iV. R.)! A. SV. N. (1897) 154; 9 Tn-l. 
Deo. (n. 8.) 850. 

6) 21 A. 2.’5 (F. B.): A- W. N. (1«93,' 41; 9 Ind. 
Deo, (n. b.) 669. 


piymcnli of whit U now a time-barred 
debi so far ar the present plaintiffs are 
oincsrnei, There is no denying the fact 
that the onsber of the plaintiffs was an 
unlawful ouster. It had qoms about under 
the colour of a decree and an auction sale. 
That does not make it any the more legal 
specially whan we see that these mortgagees 
auction purchasers fought tooth and nail 
to prevent the present plaintiffs being 
impleaded in the former litigation. Further- 
more, the person whom they did implead 
and whose rights they purohased has been 
found to have no title whatsoever in the 
property. Theaet of the anotion-pnrohasers, 
therefore, has been equivalent to that of a 
mortgagee actually ousting his mort* 
gagor although his mortgage was only a 
simple one and then pleading in defence 
that the persons lawfnlly entitled to 
possession cannot get possession until his 
money is paid. In other word?, he seeks 
to call in aid for his defence in the 
prfssnt suit his own wrongful act. 
The plaintiffs, in our opinion, are clearly on 
the facts entitled to be replaced in the 
position in which they were on the 14th 
of April 1900, leaving it to the opposite 
party to seek and pursue any remedy which 
they may have according to law. The 
mere fact that bis remedy may now be 
time-barred is no good grouod for giving 
the plaintiffs a conditional decree for posses- 
sion on re payment of money. We, therefore, 
allow Appeal iNo. 81 of 1918 and we grant 
to the plaintiffs an unconditional decree for 
possession of the property. The plaintiffs 
will have their costs in all Courts including 
in this Conrt fees on the higher scale. 

Appeal alloiredx 


MADRAS HIGH COURT. 

Aprr.tL iQiifSr Oklek No. 353 o? 1919. 

,’oly 2% 1920. 

Fiesent-. — Justioe Sir William Ayling, Kt., 
and Mr. .lostice Kriebnan. 

DURAIY YA SOL AG AN— RfSPONDBNT 

No. 2 — Appeilaivt 
vtnus 

\ ljJN KaTARAMA NAIKERand others — 
PiTiTlONBK AkD RbhPOADENTS NOS, 1 
AWD 3— R'PP0^DENT3. 

provincial Insolvency Act (J/l oj 1007^, 0. 36—Limita* 
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ax 0 / 1908J, 8ch. /. Art. 181. apphcabiUty of 
-Official Reaver, application by, to avoid transfer— 
Limitation for making application. 

The period of limitation prescribed by Article 181 
of Schodnle I to the Limitation Act, is contined to 
applications under tho CiWI Procedure Code and 
does not apply to an application under section 36 of 
tUe Provincial Insolvency Act made b\' the Olficial 
Bcceirer. No period of limitation is prescribed for 
such an apphcation which may bo made at any 
time during tho pondoncy of insolvency proceedings. 

Appeal againet the order of the Dietriet 
Conrt, Tanjore, dated the 3rd November 
1919. in A. No. 15 of 1917. ini. No. 17 of 
X Q 1 d • 

FACTS appear from the jndgment. 

Messrs V. Uam‘^8am and K. f . Ramakrishna 
Aiyar. for the Appellant.— The applica- 
tion by the Official Rsoeiver was barred 
onder Article 181 of the Limitation Aot. 
It shonld have been diemiesed. To a similar 
proceeding in the case reported as Sarnhanoa 
Mndaliar v. Panckanada Pillai (1) this Court 
applied Article 178 of the old Limitation 
Aafc of 1677. 

Mr. A. V. Vtscanatha Saiiri, for the Res- 
pondente.— Article 181 of the Limitation 
Act applies only to applications under the 
Civil Procedure Code, and not to one under 
a selfountained, special enactment like 
the Insolvency Aot Sse Janaki v. Kesa> 
valu (2), Onanamul\u Upadesi v. Vuna 
Knilpill'ii Naian (.3), hahmat Karim v, 
Ahdnl Kniim Baimanekbai v. Manek i 
KaMsji (5), AH Ahmal v. Naziran Bibi (6) 
and (Jonnell v. Himalaya Bank Limited (7). 

In Sambasiva Mudaliar V Panckanada HiUai 
(1) these decleionc were not dissented from, 
but it was held that the - application itself 
was under the Civil Procedure Code. 

JUDGMENT.— It has been argued before 
us that the learned District Judge was wrong 
in holding that the application by the 
Cffioial Receiver under section 36 of the 
Provincial Insolvency Act was not barred 
by limitation, and that, in reality, it was so 
barred under Article 181 of the Limitation 
Act. We think the District Judge’s conclusion 

(1) 31 M. 24; 17 M. L. J. 441:3 M. h. T. 19. 

(2) 8 M. 207; 3 Ind. l)oc. (n. b.) 143. 

(.3) 17 M. 379; 6 Ind. Deo. (n, b.) 263. 

(4) 34 C. 072; 0 C. L. J. 119; 11 0. W. N. 674. 

(61 7 B. 213: 4 Iiid. Doo. (N.) 144, 

(6)24A.642: A. W. .V. (1902) 160. 

(7»IKA. 12; A. W. N. (J89j) 136; 8 Ind. D«o 

O'- 71‘^. 


18 right though upon a ground different from 
what he has taken. We are of opinion that 
tuat Article does not apply to an application 

like the present one. It has been held more 
than once in this Court that Article 178 of 
the Limitation Act of 187/, which corresponds 
to Article ISl of the present Aof, applied 
only to applications under the Civil Prooa- 
dure Coda. See Janaki v. Kesavaln (2) and 
GnonumuMu Upaden v. Vana Koilpillai 
Nadan Thie view has also been accept* 
ed by the other High Court. See Bahmat 
Kanm v. Abdul Karim (4). Oonnell v. 
Himalaya Bank Limited (7). Alt Ahmad v. 

^./rirun Bibi (6) and Baimanekbai v. 
Alamkn Kavasji (5). 

Cur attention was drawn to the ruling in 
S.imhasiya Mudaliar v. Pancfianada Pillai 
(U but in that case the learned Judges did 
not dissent from the earlier decisions but 
came to the conclusion that the application 

reality one under the Code 
of Civil Procedure, to which Ariole 178 
applied. That case is thus not an authority 
against the view we are following. 

The application we are dealing with is 
oharlyone under the Insolvency Act and not 
one under the Code, though the procedure 

prescribed by the Code has to be adopted in 
its dHpossl. It is thus an applioitlon to 
which no limitation applies and one which 
may be made at any time daring the pend* 
©n>y of the insolvency procsedings. 

In this view, the appeal fails and is 
dismissed with costs. 

M. c. P. 

Appeal die nissed. 
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Ex parte decree, application to set acide^ dismissal of respondentia oase at the hearing cf that 
—Suit to set aside decree, maintainability of — Fraud, 


A. obtained an ex parte decree upon fa hand-note 
against JB., and, in execution thereof, R/s property 
was attached and sold. Before the sale, it. applied 
under Order IX, rale 1 of the Civil Procedure Code to 
set aside the decree on the ground that the sum* 
mens had not been duly served upon him : the Court 
found that service of the summons had been satis- 
factorily proved, and dismissed the application* It, 
then brought the present suit to set aside the decree 
on the ground of fraud in connection with tho service 
of suzumons, and that the decree was obtained by 
perjured evidence: 

Held, that the suit was not maintainable as the 
question of the non-service of summons having been 
agitated between the same parties and decided by a 
Court of competent jurisdiction, the matter could 
not be re-openod between the same parties in a 
snbsequont suit, and that as the band*note had been 
produced and proved by A., and accepted as genuine 
by the Court, it was not competent to R. to rc-open 
by a subsequent transaction tho very question 
which was decided in the original suit, [p* 126, col* 3; 
p* 127, col* ].] 

Letters Patent Appeal against the jadg* 
ment of Mr. Jaetioe Das, dated the 14th July 
1919, in Seoond Appeals Nos. 491, 492 of 
It^lS, affirming the deoisions of the 
First Sab> Judge, Mongbyr, dated the 
Btb February 19l8, oonfirming those of 
the Seoond Monsif, dated 15th Jane 1917. 

Mr. Shivetkwar Dayalf for the Appellant. 

Mr. S. 0. Muter, for the Respondent. 

JUDGMENT. 

Millbb, C.J. — These two appeals are 
brought under the Letters Patent from a 
deoision of a single Judge of this Court. 
They arise out of two suits, wbioh were 
tried together by oonsent of all the parties, 
the fasts in eaob being similar and the 
defendant being the same in eaoh. The 
suits were instituted by the respondents to 
set aside oertain decrees obtained against 
them by the appellant on the ground that they 
were obtained by fraud. The material facts, 
shortly stated, are as follows : the appellant 
sued the respondents to reo&ver oertain sums 
due under two band-notes ezeouted in bis 
favour by the respondents, respectively. In 
eaoh oase, he recovered by an ex parte decree 
the amount claimed. In ezeoution of the 
decree so obtained, thejolesof the respond- 
ents were attached and eventually sold. 
After attachment and before sale, the respond* 
ents applied under Order IX, rule 1.'^, to set 
aside the decree on the ground that the 
summons was not duly served. It was the 


application and it is their case in the 
present suits, that no servioe of eummons 
had taken place at all, and that the ap- 
pellant, in oolIusioD with the Court peon, 
got a false report of service of summons 
filed, The questior, therefore, for determina- 
tion in the application under Older iX,rale 13 
was whether the fraud then, as now alleged 
by the respondents, was, in fact, perpetrated, 
or whether, as the appellant contended, the 
summons was, in fact, served upon the 
respondents. At the hearing of the appHca- 
tiop, the respondents themselves gave evi- 
dence, four witnesses in all being called 
on their behalf. The appellant called three 
witnesses, ir^clnding bimeelf and the peon, 
whose honesty bad been attacked. The 
learned Subordinate Judge after hearing the 
evidence found that the appellant had proved 
satisfactorily that the summons was duly 
served and dismissed the application with 
costs. If the summons nas, in fact, eerved, 
as the learned Subordinate Judge found, it 
follows that the fraud alleged by the res- 
pondents resulting in the non-service of the 
summons was found not to have taken place. 
The decision of the learned Subordinate 
Judge was, in my opinion, the judgment of a 
Court of competent jurisdiction directly 
upon the point raised in the present suits 
and IP, in the words of Sir William DeGray, 
in the Duchess of hingston's case (1). 
“es a plea, a bar, or as evidence, con- 
elusive between the same parties, upon the 
same matter, directly in question in another 
Court.” 

It is true that a decree can be set aside 
on the ground of fraud but, if tbe question 
has already been agitated between the same 
parties and decided by a Court of competent 
jurisdiction, the matter is res judicata and 
cannot again be re-opend between the same 
parties in a subsequent suit. Tbe learned 
Judge, from whose deoision these appeals 
are brought, considered that tbe case was 
governed by the decision of tbeir Lordships 
of the Privy Council in Khagendra Nath 
Mahatu v, Pran Nath Boy (2) and that the 
allegations made in the plaint in these suits 
were within the words of Lord Robertson, 

(1) (1776) 2 Bm.L.C., lUhEd., 731; 34 11. L. Jo. 

655; 20 How. St. Tr. 637; 1 Leach C. C. 146. 

(2) 29 C.396 (P. C.); 29 I. A. 99; 6 C. W. N. 473; 4 
Bom. L. Jl. 363; 8 Ssr. P. 0. J. 206. 
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who delivered their Lordships* judgmeot iu 
that oaee, “plainly ao attack not on the 
regalarity or haffioieooy of the service or 
proceedings bat on the whole sait as a fraud 
from beginning to end.'* 

With great respect to the learned Judge, 

I am unable to apply the principle upon 
which that judgment was based to the facts 
of the present ca'se. In that case the defend 
ants had obtained an e.t parte decree 
against the plaintiff, which he sooght 
to have set aside on the ground of fraud. 
It is true that the plaintiff alleged that 
service of summons had not been duly 
made, sod that the defendants had caused 
false returns of service of prooet-s to be 
made. It is aUo true that He had applied 
under sectijn lOS of the Civil Prooednre 
Code, D82, to have the decree set aside on 
the ground of non-Ferviee cf aummons and 
bad failed, and had that b:en his only 
ground for impeaching the decree, 1 venture 
to think that their Lordships* decision 
would have borne a different complexion. 

It was proved, however, that in the 
suit, which resulted in the decree 
impeached, the defendante, in order 
to keep the plaintiff out of the way and 
prevent him from knowing what was going 
on, had induced his wife and other relations 
to institute proceedings to have the plaintiff 
declared a lunatic and by means of various 
threats bad caused him to leave his home 
and stay elsewhere in Fooreoy, and in such 
oiroumstanoes the plaintiff was unable to 
take proper steps to defend the suit. It is 
clear that there allegatioup, as pointed out 
in their Lordships’ judgment, were an attack 
not merely on the regularity or sufficiency of 
the service, but on the whole suit as a fraud 
from beginning to end. These were matters, 
which were not enquired into in the 
proceedings under section 108, and no 
decision had been come to on them. Even 
assuming the service of summonB to have 
been regular, there still remained the other 
question to be determined, upon which the 
decree could be set aside as fraudulently 
obtained. In ihe present case, the only fraud 
alleged is that in connection with the service 
of summons and this question bad beea 
determined iu the proceedings under Order 
IX, rule 13. It was further alleged in the 
plaint that the band notes suod upon were 
not genuine and did not boar tbo signaturoe 
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or thumb impressions of the respondentst 
It is not competent to the respondents, having 
failed in the original suite, to re-open by 
a sobsequeot action the very questions which 
were decided. The hand notes were produced 
and proved by the appellant in the original 
suits and were accepted as genuine by the 
learned Judge. It is true that the suits were 
determined e.r parte, but this is no reason why 
the respondents should be allowed again 
to re-opeo the matters there determined. 
See South American and ^€.tican Oomptny, 
In re, Bank of England, Ex parte (3). 

it was lastly eonteuded that as the decrees 
were also attacked on the ground that they 
were obtained by perjured evidence, a fresh 
suit will lie. There has been some conflict of 
opinion in the decisions both in England and 
in this country upon this question, but the 
better view seems to be that an action is not 
maintainable upon that gronnd. So far as 
this Court is ooooarned, the question has been 
decided in more than one c tee against the 
contention of the respondente, I need only 
refer to the case of Ram Narain hall Shaw v. 
Tco'ii Sao (4J ID which the learned .Judge, 
from whose decision this appeal is brought, 
tiok part. It was there decided that a suit 
to set aside an ex parte decree, not on the 
ground that the plaintiff was prevented by 
any fraud on the part of the defendant from 
placing hie oass before the Court, but on the 
ground that the defendant procured the 
decree by putti g forward psrjured evidence 
in his favour is not raatotainable. To 
the same effect is the decision in Kirpa- 
tindhu Panigtahi v. Eundu Ohiran 
Paf.iyrahi {b) where it wai observed ; 
if notice bad not been served or if the 
defendants were prevented by the plaintiff 
from appearings, there would be some 
extrinsic collateral act, but where the notice 
has bsen duly served and the plaintiff has 
owing to bis own fault failed to appear and 
place bis case before the Court, there is not 
such extrinsic Ojllateral act. The whole 
oaee is before the Court, which has decided 
it on the pleadings and on the evidence, and 
whether the case was a false one or not, 

(3) (1895> 1 Ch. D. 37j 01 L. J. Oh. 189s 12 R. Ij 71 
L. T 59li 43 W. R. 131. 

(4) 6 !»Ind.' as J82s I P. L T. IIO 5 (1920) Pat. 98j 
2 U. P. L. ii (Pat » 6 I 1 6 P. L. J. i569. 

(5) OG luil.Oas. 600| 1 P. L, T.200. 
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Bcd ivbether the evidence addneed is perjured 
evidenee or Dot, the Court must be held to 
have adjudieated on both these points and 
cnee having adjudioated, it cannot be asked 
to adjudicate again”. 

In my opinion, these suits are not 
maintainable, and the appeals should be 
allowed with costs bore and in the Courts 
below. 

Boss, J. — I agree. 

AppfaU allowed. 


MADRAS HIGH COURT. 

SfCOMD Civil Appeal No. 790 of 1919. 
August 2, 1920. 

Present Justice Sir Abdcr Rahim, Kt., 
and Mr. Justice OldBeld. 

Pl. Pl. PALANIAPPA CHETTIAR 

— PLilNTlFP— ApPiLLNT 
Venus 

N. S. P. CHOOKALINGAM CHETTIAR 

— DcPkKDANT — Rpspomdbm. 

Contract Act (IX of 1872J, s. 23~Jiidgment-ieblor 
taking aaaignmeiit of decree in name of agent— Execution 
hyagent against other judgment.debtors and realisation 
of moneys— Suit against agent for recovery of moneys 
realised, maintainability of— Civil Procedure Code 
(ActVofms),0. XXI, r. 16. 

Flaintig, who was otio of several judgiuont-debtors, 
got an assigDinent of the decree in tho name of his 
agent, who was to bo paid a certain commission for 
executing tho decree against the other judgment- 
debtors Tlie agent realised moneys in execution 
but refused to pay them over to bis principal. In a 
suit by tho latter for recovery of tho amounts ; 

ileid, that the suit was maintainable and did not 
fall within the laischief of section 23 of the Contract 
Act. 

ByJces v. Beadon, (1879) 11 Ch.D. 170; 48 L. J. Cb. 
6225 40 L. T. 243; 27 W. R. 464, Booth v. Hodyson, 
(1795) 0 T. R. 40?^; 10' E. R. 619, Battersby v. Smyth, 
(1816)2Madd. 110: 56 E. R. 45 , distinguished. 

Oo8i4'amt 8Art Purushotamji ilaharaj v Ro!»6, 8 
B. 398| 9 Ind. Jur, 37; 4 Ind. Dec. \n. 9) 640, ex. 
plained. 

Second appeal againet the decree of the 
District Court, Ramnad at Madura, in 
Appeal Suit No. 753 of 19i9, preferred 
against the decree of the Court of the 
Temporary Subordinate Judge, Sivaganga, 
iu Original Suit No. 4 of 1918. 
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FACTS appear from the judgment. 

Mr. A. Erishnaswami Aiyar, for the Appel* 
ant: — The contract here is one of agency 
and the defendant is certainly aocountable 
to the plaintiff. The defendant having 
realized moneys, though under an illegal 
contract, there is no reason why he should 
retain it. Tenant v. Elliott (1), see also 
Bhola Nath v. Mul Chand (2). 

The purchase of a decree by a judgment* 
debtor is not illegal. Order XAJ, rule 16 only 
prohibits execution. The right of the judg- 
ment-debtor who has obtained the transfer 
to sue bis co-debtors in contribution is cot 
lost. See Anani Vinayak v. Nagappa 
Suhraya (3). Here the defendant bad re- 
alized moneys in execution without objes- 
tion. The Court did not refuse execution. 
The point is that the defendant having 
got the moneys cannot, under his contract 
withhold them from bis principal, the 
plaintiff. The case would be different if 
the plaintiff should compel the defendant 
to execute the decree or sue him for 
damages for failure to execute. 

Mr. B. Baihyam lyengor, for the Respond- 
ent : — Under Order XXI, rule 16, Civil 
Procedure Code the decree was not execut- 
able. It contains a distinct probibiiion. 
The moneys having been realized in con- 
travention of a (taiutary provision, plaintiff, 
who was a party to this illegal businesF, 
cannot claim any beneht under an illegal 
contract. The Court would have refused to 
execute the decree if it was brought to its 
knowledge that the defendant was only a 
henair.ir.dar. 

The contract is also in violation of the 
provisions of section 23 of the Contract 
Act. The agency in favour of the defend- 
ant was created by the plaintiff to deceive 
the Court. Both the agency and the contract 
are unenforceable under tbe section. See 
Sykes V- Eeanon (4), Booth v. Hodgson (5) and 
Baltenly v. Smyth (6), See also Qosufami 
Shri tuTushotamji Makaraj v. Robb (7). 

(1) (1767) 1 B. & V. 3 at p. 4j 4 R. R. 766; J26E. R- 
741. 

(2) 25 A 639; A. W. N. (1903) 161. 

(3) 32 B. 195; 10 Bom. L. 11. 89. 

(4) (1879) 11 Cb. D. 170; 48 L. J. Cli. 522; 40 L. T. 
213; 27 W.lt. 464. 

(0, (1795) 0 T. U. 405; 101 E. U.619. 

(fj) (1316) 3 Madd. 110:66 E. R. 451. 

(7) 8 B. .398; 9 Ind. Jur. 37; 4 Ijid, Gas. (n. h.) 
640. 
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JUDGMENT. 

Abuur Rahim, J. — Tbe plaiDtiS's suit has 
been dismissed od tbe grcand that, a^oord- 
iog to BeatioD 2i of the Gootraot Aot, the 
agreement on wbioh tbe Bait is based as 
oootaioed in Exhibit A ia illegal and that, 
therefore, tbe plaintiff oannot resover the 
money wbioh the defendant had oolleoted 
under oertaio deoree*. Tbe plaintiff himself 
is tbe jodgment debtor ander those deorees 
and be apparently asked the defendant to 
take an assignment of tbe decree on bis 
behalf and to exeeate the deoree against 
the other jadgmeot-debtors and the defend* 
ant realised in execution oertain assets. 
By Exhibit A, it is provided that the 
defendant will submit accounts to the 
plaintiff of the amount spent in collecting 
the money and of the amount realised and, 
after deducting a commission of 20 per cent, 
to pay over the balance to tbe plaintiff. 

Order XXI, rule 16 says that “where 
a deoree for the payment of money against 
two or more persons has been transferred 
to one of them, it shall not be executed 
against the others. ” It is not contended 
that on such transfer, the liability under 
the decree becomes altogether discharged 
but that tbe decree shall not be enforced 
in execution. It is open to the judgment* 
debtor who has obtained a transfer of the 
deoree to sue his co debtor upon it for 
contribution as held in Anant Vinayak v. 
Nagappa Snb>^jya (3). In this case the 
judgment debtors did not raise any objec- 
tion to execution on tbe strength of Order 
XXI rule 10. The defendant must be 
taken to be an agent of tbe plaintiff for 
tbe actual realisation of the money. But 
it is argued on behalf of tbe respondent 
that it was the duty of the Court to 
refuse execution and the Court would have 
done so if it was brought to its notice 
that the defendant was merely an agent or 
benamindar of the plaintiff who was one of 
the judgment debtors. Having regard to 
the language of Order XXl, rule 10, we 
may proceed on the assumption that if the 
facts were known to the executing Court, 
it would have been bound to reject the 
application for execution. 

Then, it is contended that if the Court 
were now to help the plaintiffs in recover- 
ing the moneys realised by the defendant 
by means of the execution of the decree 


in spite of the prohibition of the law. 
that would be a violation of the rule laid 
down in section 23 of the Contract Aot. 
Mr. Bashyam Iyengar, in support of the 
judgment of tbe lower Court has referred 
us to a number of rulings of the Eoglish 
Courts. The Eoglish authority on which 
much emphasis was laid down was tbe case 
of S'jfiea V. Beidon (t) There Jesse!, M. 
R, upheld the proposition that a Court of 
Law or Equity will not lend its assistance 
in any way towards carrying out an illegal 
contract, therefore, such a contract oinnot 
be enforced by one party to it against the 
other, either directly by asking the Court to 
carry it into effect, or indirectly by claim- 
ing damages or compensation for breach of 
it. The ease before us does not fall within 
the proposition laid down in Sykes v. Beadon 

(4) . In the first place, tbe purchase of a 
decree by one of the judgroent-debtors is 
not illegal and, nextly, this case comes 
within the class of eases mentioned in tbe 
judgment of the Master of the Rolls: 'but in 
eases where tbe contract is actually at an end 
or is put an end to, the Court will interfere 
to prevent those, who have, under the 
illegal contract, obtained money bslonging 
to other persons on the representation that 
the oontraot was legal, from keeping that 
money. " If tbe plaintiff in the present 
suit were suing tbe defendant to enforce 
tbe oontract and to compel him to execute the 
decree against the oo-jadgoient debtors or to 
recover damages for having failed to do so, in 
that case, it would be asking the Coort 
to carry out an illegal contract. But that 
is not the case here. The same answer is to 
be given to the oases in Booth v. Hodgson 

(5) and Batfersby v. Smytk (6). On the other 
hand, this ease, in my opinion, is governed 
by the class of cases of which BriJgcr v, 
Savage (8) is a leading example. There the 
plaintiff had employed the defendant for a 
commission to make bets for him on horses. 
The defendant accordingly made such bats, 
and he received the winnings from the 
persons with whom he had so betted. In 
an action by the plaintiff for the amount 
which tbe defendant had so received, it 
was held that 8 and 9 Vic. 0, 109, 
section 18, which makes null and void all 

(8) (1885) 15 (i. U. D. 3G3i 6iL. J. Q. B. 464; 53 
L. T. 129; 33 W. U. 891; 49 J. 1*. 725, 
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oontraots by way of wagering, did mb 
apply to the oontraot between plaintiff and 
defendant and tba^ therefore, notwith- 
standing that Statnte, the plaintiff wa5 
entitled to recover in raapeit of the bo'n 
which had been eo paid to the defendant. 
The learned Judges, of the Court of Appeal 
point out that the principle is tha*, 'a 
person who has received money from another 
under an illegal contract cannot be allowsd 
to retain it," to quote the language of Eyre, 
C.J., in Teiuntv. Elliott (1) Bowen, LJ, 
observed as follows : “if the person « ho 
has betted pays his bst he does nothing wronr, 
be only waives a benefit which the Statute 
has given to him, and confers a good tiJe 
to the money on the person to whom he 
pays it. Therefore, when the bet is paid the 
transaction is completed and when it is paid to 
an agent, it cannot be contended that it is not 
a good payment for bis principal. If not, bow 
monstrous it would be that the agent who has 
received the money which belonged to his prin- 
cipal and which he received for his principal, 
and only on that account should be allowed to 
say that the payment was bad and v')id. 
The truth is that the contract under which 
he received the money for bis priDoi^al 
is not affected by the collateral oontraot 
under which the money was paid to him." 
It seema to me that these observations 
apply to the present cane. I may also poinb 
out that in Bridgerv. Sarage (8) which wis 
argued by eminent Counsel on both side', 
Sykea v. Becdon (4) was not cited at all ai 
establishing a contrary proposition nor the 
oases in Terms Reports cited by the respond- 
ent. So far as the Indian Courts are 
cooceroed, there are two decisions directly 
against the contention of the plainHff 
Bhola Nath v, Mul Ohan-i (2), Engendrabala 
Da$ti V. Ouru Doyal Mukerji (9). In the 
former decision Chief Justice Stanley 
takes the law as quite settled on the 
authority of the English decisions. On 
the other hand, we have bsen referred to 
a decision of the Bombay High Court in 
Qoiwami Shri Purushotamjt Maharaj v. 
Rolb (7), Bat as I read the case, it 
does not lay down anything different from 
the law enunciated in B'idgar y. Sau-ge (o). 
All that it lays down is that a suit could not 

(0) 80 C. lOlli 7 C. W. 5-5. 


bs auibained for levying aooas prohibited by 
law. 

I am, therafora, of opinion that the 
judgmants of the lower Courts are wrong. 

I must raverse them and remand the case 
to the Court of first instance for disposal on 
the other issues. Costs will abide the result. 
The Court-fees paid on the Second Appeal 
memorandum and in the appeal in the lower 
Appellate Court, will be refunded to the 
aposllant. 

Ot.DF(«LD, J. — If it were necessary to 

consider whether section 23 of the Contract 
Act was applicable to the contract bet- 
ween the plaintiff and the defendant, I 
should hava no diffionl'y i i bolding that 
the plaintiff’s object, which he has unlaw- 
fnlly acoomolished, was to defeat the pro- 
visions of Order XK[, rule 16. It is not 
disputed that the defendant entered into 
the contract with full knowledge of the 
circumstances and of the character of the 
plaintiff’s intention in making it. That, 
however, is not enough to justify the defend- 
ant in repudiating the liability for what 
he realised on plaintiff's behalf. His 
agency to execute the decree was, it should 
be remembered, in itself innocent. His 
knowledge that the execution of the decree 
on plaintiff’s behalf might defeat Order XXI, 
rule 16 will no more make his agency 
guilty than did the similir knowledge of 
the brokers referred to in Bhola Nath v. 
Mul Okand (2) that they were encouraged 
in wagering transactions. See also Nagendra> 
bala Djs$i v. C?urM Doyal Mukerji (9). 
Mr. Bishyam Aiyangar, for the respon* 
dent, has put the case in this way. The 
creation of an agency by the plaintiff was 
part of the maohinary, by which he intended 
to deceive the Court and thus to secure 
the suciessful execution of his unlawful 
design. That, he contends, is enough to 
bring the agency and the contract by 
which it was created, within the principle 
of section 23 and to make the latter 
unanforoeable. Ho cited, to support thi'*, 
Booth V. Tlolgton (5), Bottenby v. Smyth 
((}' anl v- Beadm (4) besides Indian 

oasei of less importance. It does nob seem 
to me that these authorities go to the 
length which he requires. In them the 
relation between the parties was not merely 
the means employed to carry out the unlawful 
transaction’, bat it was the transaction 
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itself. In the three Enplifih ofteen, the 
meteriel fact wae that pomethtp^ was done 
by a DDmber of perscnn whioh, aooordioj? 
to )aw, either aoold not be done by that 
number of peraone without some formality 
being oomplied with, or ooold not be done 
by that number of peraona at all. It was 
the aasooiation whioh was in faot the 
unlawful element and which made the 
franaaotion unlawfol. Here there is nothing 
of that sort, heoauFe the contract by which 
the parties were aeeooiated, here one of 
agency, was not in itself unlawful aud 
was not what made the whole transaoao^ion 
unlawful since the unlawfulness would have 
been the same, had plaintiff succeeded in 
carrying through bis eieontion himself 
without ever employing (be defendant at all. 

hor these reasons, 1 agree with my learned 
brother ardociiour in the order proposed by 
him. 

M. c. P. 

Apfcal aVoved-, 
Vase remanded. 


I MADRAS HIGH COURT. 

Second Civil Appe l No. 49.i of lt'19. 

Septen-ber 1^, 1920, 

1 resetd : — Justice Sir Abdor Rahiu , Kr., 
ar.d hlr. .lustiee Olrtield. 

ALAGAPPA CHETTY— Plaintiff — 

Appellant 

tersujf 

AJjAGAPPA CHETTIAR and another— 

DeKEN1'Ap»18— R*M0ND»NT8. 

H'lndi, iiiualid — Undunci', whether citopped from 
denyiii'j taltdity— Vaj>er turrenej Act \J1 if 
e. 2(j. 

Inasmuch us by virtue of bectioii ?6 of tbo Poper 
Ciiirciicy Act, a iiiudo | ayabto to bearer on 

clfiiifiiid is invalid, ihf eiidoificr of such a /lundj ia 
not.estoppcd from denying its validity on this ground 
ae against hia endorseo. 

Second appeal against the decree of the 
Court of tho Temporary Subordinate Judge, 
Sivaguiiga, in Appeal Suit No. 7-i of 1^18, 
preferred againat the deoiee of the Court of the 
Principal Diatriot Munsif, Sivagunga, in 
Original Suit No. It.'l of 1916, 
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FACTS appear from the judgment. 

Mr. 0. V. Anarthakrithna Aiyar^ for the 
Appellant — The second defendant waa the 
person who made an endorsement of an invalid 
document. It does not He in his mouth to 
plead its invalidity. He is estopped. See 
Arunachalam Cheitiar v. Narayanan Ohetti'ir 
( 1 ). 

Mr. K. hhrtshyam Aiyangar (with him Mr. 
Malim Sahib)^ for the Respondents. — The 
document is expressly declared invalid by 
Statute and thei e can be no estoppel against a 
statutory injunction. The observations in 
Arunachalam OAc^ttar v. Narayanan Ohettiar 

(1) are cbiter. To favour the theory of 
estoppel would be to nullify the provisions of 
the Paper Currency Act. 

JUDGMENT. — The suit in which this 
second appeal has arisen was instituted by 
the endorsee of a hundi in order to enforce 
the paynent of the hundi. The case is 
presred only against the second defendant who 
is the endorstr. The hundi itself is not forth* 
coming but the defendant in his written 
8t'..tement admitted that such a hundi bad 
been issued, but that it was made payable to 
bearer on demand and as such it was an 
invalid document by virtue of section 26 of 
the Paper Currency Act. That section ia 
absolutely clear and there can be no doubt 
that it applies to a hundi of this character. 
The pnint is settled by a ruling of tbia Court 
in i hiuarnh.ram Chettiar v. Ayyosami Thevan 

(2) . But It was argued by Mr, Anantba 
knsl na Aij ar, that the endorser is estopped 
frt m det ying the validity of his instrument. 
The auihorily for tbe proposition is an 
observation of ore of tbe learned Judges in 
ArunacKalcm Chetiiar v. Narayanan Ohtttiar 
(i). That observation is purely by way of 
o6t/er and no authority is cited in support 
of tbe proposition. It is well established 
that there can be no eetoppd agaiust a clear 
injuiiOtiou of a ^tatute. If we were to accept 
the ocnientioD cf ibe appellant, we should 
be virtually abrogating section 26 of tbe 
Paper Cuirenoy Act which prohibits sltoge* 
tber tbe ieeue of any document like this 
except in tbe oai-e set out in the proviso. 

Mr. Auanthakrisbna Aiyar also argued 

(1 6' Ind Cae. SOOj 42 M. 470, 86 M. L. J. 801} 
(1DI9) U VV. N ' N8i » L. *> . 438. 

(2)H Ind Coe. 741, 40 M. 6H6, 81 U. L. J. 401, 
(Itr.O/ a M. W. N. aiO, 4 L. W. 261,20M. L. T, 
860. 
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^hat the eDdorser fleeond defendant oaq:bt to 
be treated as a banker, apparently on the 
groQod that the hundi was drawn on him 
and be endoreed it to somebody else. Tbete 
is DO basis for this eaggestion. 

The seoDod appeal is dismissed with costs 
of the Srst respondent. 

M. 0. P. 

Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Appeal p om Okdbr No. 12 op 11'20. 

July aO. 1920. 

Frwertb— Mr, Jastise Walsh and 
Mr. Jnstiee Gokal Prasad. 

Lala PaRSHOTTAM SARAN 

— Judgment. DBBioa—Or.iKCTOR — 

Appellant 

oerjuA 

Ldia HARGOOLAL — Decree Holder, 

and ANOTBEE— DEOdKE'HoLDEB 

AMO Auction PuECBSSER — 
Respondents. 

Civil Procedure Code (Act 7 of 0 XLl, r. 5— 

Stay o/ execution — Appellate Court, power of —Court 
whkhcan, stay execution —Order, cancellation of— Pro- 
cedvre — Duty of Judge. 


Under role 6 of Order XLI of the Civil Procedure 
Lode an A ppellate Court has no jurisdiction to gi-ant 
a stay of execution of a decree of a subordinate llourt 
unioasit has seisin of an appeal against such decree. 

been preferred, the Court which 
® bas power to grant a stay, on 

during the time pro- 
vided by Uw for presenting an appeal, [p. 1 33, cols. I 

soratohijig out or attempting to 

passed by him in 
nndnr A ®^pacit7,js conduct which no ludge ought 
s^f whatever, to permit hie. 

order *hft ^ to makes up Uis mind to cancel au 
P**^P®** to do 80 is by writiosT or 
order ^ Order stating that tho previous 

cancell^K^^^^ giving the reasons for such 

canceUation [p. 133 , cols, i & 2 .] 

appeal from the order of the Sab 
ordinate Jndge, Moradabad, dated the I7th 
Jannary 1920. 

nm /; (with him Mr. B. E 

O Conor), for the Appellant. 

The Hoa’ble T. a tSapr«, Messrs. Kamlo 
Aanf Vurma and Saila Both Mukerjt, foi 
the HoBpoDd6nt8« 



JUDGMENT. — This apoeal, wbiah arises 
out of two applieations made to the exesa* 
ticn Coart, raises several questions. We 
propose to derl only, so far as the 
deoisioo of the ease goes, with one point 
of law, wbioh in oar view is fatal to 
the appeal. Two applioations were made 
to the Court below on the 27th of Ostober 
1919 to sat aside a sals, or, in other words, 
to deolare that a sale wbioh had been only 
held provisionally had beoome void in the 
events whioh had happened. There is a didi* 
onlty abont (be applieatioD under Order AXE, 
rale 90. It is olear that the reason why 
two applioations were made was that a 
diffiinlty was felt by the applioant and it 
was defiirable to have an alternative or 
second string to bis bow. The applioation 
nnder Order XXI, rule 90, i.e., the applioation 
1120, breaks down by reason of the faot 
that no irregularity in publishiog or eonduot- 
iog the sale was alleged or proved and no at* 
tempt was made to prove any loss resulting 
therefrom and it is plain law and oovered 
by authority, namely, Shirin Begam v. Agha 
AH Khan (1), that it is neoessary 
for the applioant to make (hat position 
good. The other applioation, which is the 
substantial one and which baa formed the 
subjeot of argument before us, we have 
treated as an applioation under seotion 47 
arising ont of the exeoution of the deoree, 
being in suh^aroe an applioation to deolare 
the sale void and of no effeot. F )r the 
purpose of the point of law to be deoided, 
it is not neoes-^ary to set out the whole of 
the bis ory of this maUer. It is suSioient 
to say that the applioant, Lala Parshotam 
Siran, purohased the interest of the judgment* 
debtor in the property in question sobjeot 
to a heavy liability under a mortgage- 
deoree whioh had been obtained by Hargoo* 
lal, the deoree bolder, in 19l/, and in 
January 1919 the deiree-bolder made an 
application for sale. Atter ooneiderabla 
delay objeotions were taken by the judgment' 
debtor or bis saooessor and were beard and 
di.-iposed of on or about the l2th of September 
and au applioation was made by Parshotam 
Saran ex p-irtc to this High Court, wbioh 
forms the subjeot of our deoision. At that 
time there no appeal bad been Hied against 

(1) 18 A. 141; A. W. S. (1896) 9; 8 Iml. Deo. (n. s.) 
800. 
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tbe order dismissing the objeotions. Id« 
docdi (here ooold be none, beoaoee tbe 
High Coort was closed exoept for vaeation 
basiness and it was, therefore, neaessary 
that application ehoold be made to tbe 
vacation Jodge. Tbe vacation Judge was 
informed by a£Bdavit that no appeal bad 
been filed and that it was proposed to file 
an appeal at the earliest possible moment, 
namely, at tbe commencement of tbe next 
sittings of the Court, In view of the fact 
that security had been filed by tbe applicant, 
tbe vacation Judge entertained tbe applies* 
tion and granted a stay of the sale. Tbe 
eale had been fixed for the next day aod 
it was not possible for tbe order of tbe 
High Court to reach the Conrt belo^ in 
time to stop the sale. Arrangements were 
made by which the Court below was 
informed by telegram of tbe order which 
tbe High Court bal made that day. Tbe 
Court being in a obvious difficulty made, 
what turns out to have beer, a very 
sensible order. Having no order of tbe 
High Court before i^, it refused to stop 
tbe sale, but made an order that if it should 
torn out that the sale bad been properly 
stayed by the High Court, it would have 
to be cancelled. In tbe face of an order 
like that bDth parties, of course, would 
proceed with the sate at their own risk ; 
that is to say, the decree holder and tbe 
purchaser might sry to themselves, this is 
not good enough, and consent to the "ale 
being cancelled and a fresh date fixed. 
On the other hand, the judgment-debtor 
might, if the sale took place and he bad 
reason to complain of its results, apply to 
the Court to make some order confiriiiing 
that which it bad provisionally made, 
namely, that the sale should be void. On 
tho 27tb cf October an application was 
made ex parte to tbe Subordinate Judge 
asking for such an order to be parsed, 
namely, the sale be declared void, and tbe 
learned Judge appears to have made an 
order to that efTeo‘, but at tbe instance of 
the other party, also ez parte, subsequently 
canoalled. It is not necessary to deal 
with tho legal effect of this particular 
proceeding, but it is desirable to point 
out to tho learned Judge that whether he 
was Jur.ciut ^iTicio or not, and could cancel 
the order >sbioh be bad made on tbe 27tb 
of October, if ho made up bis mind to 


do 80 , tbe proper way to do so would be 
by writing or dictating a fresh order stating 
that his previons order was cancelled and 
giving the reasons for such oancsllation. 
Tbe practice of soratchiog out or attempting 
to obliterate a previons order already 
passed by him in bis judicial capacity, 
is conduct which no Judge ought, under 
any oiroumstanoe whatever, to permit him* 
self to do. It is obviously in the highest 
degree inconvenient and might, under 
certain oircumitan^^e^, be much worse than 
inconvenient, and we do not hesitate to direct 
the learned Judge to take n ’tics of this ob- 
servation and on no account to permit himself 
to do anything of that kind with an order of 
the Court aga n. Passing from that, tbe next 
important step was that an appeal, towards 
the end of October, was filed in the High 
Conr*, when the High Conrt was open for 
the purpose. The auction- purchaser was not 
made a party to that appeal and he was 
oompellad to apply t c the H-gh Court to be 
made a party. An order to that effect was 
made. The beaiiog of tbe appeal was 
expedited and on the 19th cf December 1919 
the appeal was dtAmisaed on tbe merits and 
the order of stay granted by the vacation 
Judge on the lUch of September was dis* 
charged. We may here, in passing, observe 
that the learned Judge of tbe Conrt below has 
taken an erroneous view of tbe effect of a 
discharge of this kiud. Aseuming the stay 
order to have been properly obtained and 
granted within tbe jurisdiction of the 
Court, it is good as far as it goes 
and as long as it lasts, until it is 
discharged ; and a proper order duly made 
according to law, if it is subsequently 
discharged for good reasons, cannot be 
treated as of no effect. Great point was 
made by tbe respondents before us, and 
properly made, of the terms in which that 
appeal was dismissed. The Benoh of two 
Judges who beard that appeal, formed tbe 
opinion that tbe appeal and, therefore, 
necessarily, the application made for a stay 
in connection with the appeal, was a mere 
attempt by Parsbotam Saran to delay the 
rale and to obstruct (be execution of tbe 
decree without good cause ; and it has been 
urged before us thst, that being eo, the order 
( btained ex parte on Ihe 19th of September 
from tbe vacation Judge, must be taken to 
have beta obtained mala fide and that thi 
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result 0 * that is that the present applieant 
eaonotset up that order in his own favour for 
the purpose of having the sale invalidated. 
We agree that if that is made out, the result 
oontended for by the respondents would 
neoesearily follow. An applieant to any 
Court for an order in his own favour ex parte, 
if he aets with want of bona fider, cannot 
iubaequently set up an order so obtained in 
his own favour, and if we were in a 
position to deoide that point finally to-day, 
it would be a complete answer to the 
application of Parshotam Siran. It is, 
however, true, as pointed out by the appli* 
cants’ Counsel, that in making the application 
he filed security which was afterwards found 
sufficient. We, therefore, come to no con- 
clusion upon this question of fact. We 
are left with the question whether the 
order staying the sale, of the lyth of 
Saptembsr, was a good order or a bad one. 

If it was a good order there was no sale. 

If it was a bad order there was nothing to 
render the ea.e invalid. The question 
whether it was a good order or a bad 
one depends upon the question whether 
the vacation Judge bad power to make 
such an order, no appeal being, at that 
tirae, before the Appellafe Court. We 
agree that Chapter I, rule 3 of our own 
High Court Rules enables a vaotion Judge 
to exerciee the appellate jurisdiction vested 
in the Court in any matter oonnecled with 
or arising out of the exeoution of a decree 
which he oonsideru urgent, and that that 
would clearly authorise him to grant a 
stay of execution of a decree in re- 
spect of which an appeal was psnding in 
the Appellate Court, Whether it would 
enable him to admit an appeal for the 
purpose of granting a stay is another quss- 
tioo upon which we give no opinion and 
which will have to be decided when the 
matter arises. The vacation Judge ou this 
occasion was not asked to admit any appeal. 
No appeal was preferred before him. No 
order was made' accelerating the admi^siou 
of the appeal. All that happened was an 
undertaking on affidavit that an appeal 
would be filed at the commencement of 
the next sittings of the High Court. In 
our view, the interpetation to be put 

upon Order XLl, role 5. which is the 
material provision in the Code of Civil 
Procedure iu this matter, is that 
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Appellate Court baa no' jurisdiction to grant 
a stay of execution in a matter of 
which it is not already seizad in appeal. 
The matter baa been strongly argued on 
behalf of the appellant on the terms of 
clause (1) of rule 5, and if clause (1) 
stood alone, there would be a good deal (o 
be said for the oonteutiop, but the pro- 
visions in clause (2) which empowers the 
Court which passed the decree to grant a 
stay on sufficient cause being shown during 
the time provided by law for presenting 
an appeal, make it quite clear that that 
Ocuit and that Court alone has jurisdiction 
during the period before the appeal was 
proFsnted, and we think that this is the 
proper interpretation of rule 5 as a whole. We 
are confirmed in this view by such authority 
as appears to exist upon the subject. In an 
unnamed ruling reported as Weekly Reporter, 
Mi-oellaneoos Rulings, Volume VI, page 15 
[_Bhugioan Okunder Qhose, In re (2)], a Court 
of two Judges held that the High Court could 
not under a provision of the law corresponding 
to the present Order XLI, rale 6, direct a 
lower Court to take security iu execution 
of a decree when no appeal had been 
preferred to the Appellate Court against 
snob decree. In 190t a two Judge Bench 
in Calcutta, reported iu the case of Bhagwut 
Baikoer v. Sbeo Qulam Sahu (3), took the 
view that it is the Court which has seisin 
of the appeal which is competent to stay 
the carrying out of the order appealed 
against pending the hearing of the appeal, 
and that it was not competent to an 
Appellate Court to stay proceedings in the 
execution of a decree of a Subordinate 
Court merely because an appeal had been 
preferred against an order of the lower 
Court refusing to set aside tho decree. 
In that case there was no appeal pending 
to the Appellate Court againsc the decree 
it'iHlt. By implioition a strong Bench of 
076 Judges in Calcutta took the same 
view in the case of Bal'its^en Sahu v. 
Khugnu (4>). That Court held that the 
Court which has seisin of the appeal can 
make an order staying proceedings pending 
the bearing. It is plain from the referring 
order which caused that Bench to bs 

(2) 6 W. R Mis. Rul. 15. 

(A) 31 C. lOSls 9 C.W. N. 123. 

U) 31 C.723 (F. B.'; 8 C. \Y. N. 572, 
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eoDstitoted that they took the view that 
sneh an order oould not be made oDlpts 
the Coort had seisin of the appeal. We, 
therefore, aoroe to the eocolnsion that the 
order in tbie ease whioh Parshotam Saran 
obtained in his own favoor, was made 
without jnrisdiotion and oonld have no 
legal effect in nnllifying the sale whioh 
took plaoe on the 20tb of Sentember. It 
ie, perhaps, aapeiflaooa to point out that 
ex parte orders are alw-iye obtained at the 
risk of the party applying for them. By 
reason of the fact that it is impossible 
for the Court dealing with suoh applioa* 
tioDB to take a eomplete view of the whole 
matter, that there is nobody on the other 
side to point cot diffioulties or objeotions, 
and that the tribunal is bound more or 
less to follow the lead of the person 
making the applioation it neoeisarily fellows 
that it is impossible for the applioant. if 
be makes a mistake, either of omission 
or eommission, so that it afterwards turns 
out that the order whish he has obtained, 
is an imperfeot one, to sorreet soeh mistake 
and have it put right in the same way in 
whish orders may be amended or oorreeted 
when they have been passed in the presence 
of the parties and the mistake is a com- 
mon one to both sides, Un this ground 
alone the appeal fails and the application 
was rightly dismissed, Ihoagh, as appears by 
what we Imve sa’d, not upon the grounds 
upon whioh the learned Judge dealt with the 
matter in bis judgment. Both the respond- 
ents, the deorte-holder aid the auction- 
pnroha‘er, must have their ocsts of this appeal 
on the higher scale, 

Afpeal iUfmis$ed, 


MADRAS HIGH COURT. 

Civil Rbvision Pktition No. ^-80 of 1919 

April 29. 1920. 

r reicnt ;--Ju6tic6 Sir Abcor Rahim, Kx., 
and Mr. Justice Napier. 

IKAJAH OK VENKATAG1R1-PL*I^TJKF— 

PFTITIOhEK 

venue 

SURA KRISHNA hEl DI *.d *soiiis.K — 

KKI'L*?' f' — 

('il’iH I’rorrdure Code (Act Vo/ iitQhJ, *, 146, 


O. XXI, r. 43 — Exeeufion of decree— Attachment-^ 
property entrusted to stranger — Bond with sureties— 
Failure to produce property— Decree^holder, remedy of. 

Where in execution of o ’decree attached property 
is made over to a perfon for safe custody and pro- 
duction in Court on his ex^-cuting a bond with 
sureties, it is not open to the decree-boldcr, on failure 
of the production of the property, to enforce the 
bond against the sureties ; his remedy is to get the 
bond assigned by the Judge to himself and sue unon 
it. [p. 136, col. 1,] * 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the Temporary Dis- 
trict Muneif. Gudur, at Nellore, dated the 7tb 
May 1919, in Execution Petition No. 506 of 
1919, in Small Oauee Suit No. 218 of 1917. 

FACTS appear from the iudgment. 

Messrs. S. RamacJiendra Atyar, and K, S. 
Kiishnatwnmi Aiyangar, for the Petitioner.— 
The appellaut’s proper remedy was to enforce 
the bond in execution against the sureties. 
Both clauses (6i and (c) of section l45, Civil 
Procedure Code, apply. Here the suretiec 
have made themselves liable to produce the 
oaitleand the clause prescribes the remedy 
by means of execution. As the sureties have 
failed to fulfil the conditions imposed on 
them, clause (c) of the section applies. 

The respondents were not represented. 

JUDGMENT. — Certain oaitle were attach- 
ed execution of a decree in favour of 
the &ppei]st<t and the Jrttn, in accord- 
ance with lie Civil Rules of Practice 
under the role of the High Court 
and Order XXI rule 43, Civil Procedure 
Cede, made over the cattle to a villager for 
safe custody ard production in Court for 
which he executed a bond with two eureties. 
Ihe appellant applied in execution to enforce 
the bond against the respondent sureties on 
their failure to have I he cattle produced in 
accordance with the bond. The question is 
whether the boi d could be enforced in this 
way under eeotion 145. 

It is argued that clause f5) of section 145 
applies. It fsys : “ Where any person hac 

become liable as surety for the restitution of 
any property taken in execution of a decree,” 
then the decree may be executed against him 
to the sene extent to « 1 ieh 1 e has ret dered 
h'Q.^ell )er»oi ally liable in the manner pro- 
vidtd in lie Code for the ixscoiirn of 
deerpee. This clause is pft'ma /octe in- 
ibiided lor eases in whioh restitution 1*9 . 
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sought against the person who has taken the 
property in exeeation of the desree and 
rdstitntion is to be made by eueh a person. 
Here it would be stretehing the language of 
the Code too far to say that the suretiea 
took the prooerty in exeeation of the deeree. 
We agree, therefore, with the ioterpretation 
put on this elaose by M" Ja^’tiee S'daaiya 
Aiyar in Koni 'n 'Tsdiii SuhbciTtd li v- KollipaTU 
Veerayya Tata (l). 

It is also argued that elauee (c) apDlles, 
That says : that the aurety-bond oan be exe- 
anted against the person who has made 
himself liable for the payment of any raoner, 
or for the fulfilment of any eooditiin im 
poeed «>n any person, under an order of the 
Court io any suit or in any proeeeding eon 
aeqaent thereon. Hsre there was no order 
of the Uourb under whiah any money was to 
be paid by any person or whiah required him 
to fulfil any oonditioo imposed on him. 
Order XXf, rule 43 empowers the Amin of 
the Court entrusted with the warrant of 
attaahmeut to make over aattle or miyeable 
property of a like nature to the oa^tody of a 
villager on hisexeauting a bind. The aat, 
therefore, is that of the Amin done under 
the authority conferred on him by law. 
The Court eoild not be said to have pissed 
any order in this ease under wbioh the bond 
was taken. The Court had not the terms of 
the bond before it, the Court knew nothing 
about it, uutil the Amiris return wie made. 
We must, therefore, hold tba‘ clause c) 
aim does not apply. The only remely ooan 
to the aopellant (denree holder) is t) get the 
bood assigned by the Judge to himsslf aod 
to sue upon it as pointed out in the ease 
above mentioned. The petition is dismissed. 
No oosts, 

M. 0. p. 

Pftition dismitfei. 

n ) fi2 Ind. Cas. 41C{ 9 L. W. *’^ 6 -, 25 M. L. T. 220; 
(1919) M. W. N.219. 
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M\DH4SHIGH^COHaT.l 
SsooMD OlVfi. 4p?Biij 1562 OP 1919, 

Jalv29. I9n. 

Present:— Mr Tustiae Sadasiva Aiyar 
and M". Tuities I'Japier. 
MCTHIYALIT OHB'iai.PPA— PLMNriPP 

— A.PPELrL4NT 

'BUR\D V alias AKULA 

VBYKATASW vMI — DiPgsDAMF No. 1 

RsflPO*»D<ST. 

Bindu. Law Surrender— Wiioio, surrender by, in 
favour of co-widow, xohether accelerates succession — 
LinUation Actflloi ScK I, Art ’ V , appli. 

cability of, to case where there are more female heirs 
than one^Limittttion, commencement of 

Whoro a widow surreuiers her interest in her 
husband’s estate in favour of a co-widow. each 
surrender has not the effect of accelerating the 
succession of the male reversioners of the deceased. 

^ of Schedule I to the Limitation 

Act applies to a case whore a reversioner is entitled 
to property on the deaths of more female heirs than 
one inheriting jointly, and limitation in such a case 
be^in^i to raa from tho date of the death of the last 
Bornriag female heir. [p. tSfij ool, 2 ] - v 

Jod aooeal airainftt the deoree of the 
D striet Court, North Areot, in Appeal Suit 
No. 799 of 1917. preferred against the decree 
of the Court of the Distriet Mucsif, Madana- 
palli. in Original Suit No. 366 of 1913, 

PACTS appear fmm the judgment. 

Messrs. P. SomoiMndraot and B. Somaya, 
for the Appellant.— The suit is not barred. 
The lower Appellate Coart was wrong in 
bolding that there was any aeseleration of 
suosession of tho reversioners. Any agree- 
ment between the oo-widows by whieh one 
surrendered her rights to the other will not 
have that effect as the reversioner was no 
party to the agreement. The cause of action 
for the reversioner’s claim arose on the 
death of the junior widow, the releasor. 
On the death of the senior widow who bad 
a kind of stridhanam estate in her hneband a 
property the junior widow became her heir. 
Her interest lasted only till her death in 
1914 and it was only then that the revet- 
sioner’e right of inheritanoP opened. See 
Second Appeal No 356 nf 1919 (noreported). 

Mr L. A. Qovindaraghava Aiyar, for the 
Respondent.— Tbe surrender by the junior 
widow accelerated the reversioners rights. 
Id Bidnamma v Venleataramappa (t) it was 
held that me widnw might absolutely Bur« 

(1) .3 M. H. 0. B.268. 
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render ber right and interest to the eo. 
widow eo as to let in the hashand’s heirs 
immediately after that other’s death. 

JUDGMENT. 

SiDASivA Aitap, J.—Tbe plaintiff is the 
appellant in this seeond appeal. He is the 
parohaser from the reversioner Jo the estate of 
one Gurappa. Garappa died in 1883 leaving 
two widows as his heirs. The younger widow, 
on reoeipt of Rs. 30, gave up all her rights 
(about six months after her husband's deatt ) 

favour of the elder widow under the deed, 
Exhibit B. 1 agree with the lower Apnellate 
Court on the oonetruotion of Exhibit B that 
she thereby gave up her whole life-interest 
in her husband’s estate, whether the interest 
might have extended beyond the lifetime of 
the elder widow cr whether it would have 
eome to an end during the lifetime of the 
elder widow. The elder widow died in 
1S02 and the younger widow iu 19'-1, and 
the present suit was brought by the pur- 
ehaaer from the male reversioner in 19:6. 
The learned Distriot Jodge dismissed tho 
suit on the preliminary ground of limita* 
tion. His argument was that by the junior 
widow giving up her right of eurvtvcrship 
(if she happened to eurvivo the senior widow) 
the senior widow not only represented the 
whole widow’s estate during her own lifetime 
but that, on her death, tl.e fact that the 
junior widow was still living was no obstacle 
to present reversioners from coming in, the 
junior widow’s relinquishment having aooele* 
rated the euooession of the mala reversioner 
and such aoseleration took place in H02 
and the suit was brought iu 191G the plaint- 
iff was barred under .Article M-i of the 
Limitation Act. 

It was argued before u-». in the first place, 
by the appellant’s learned Vakil (hat 'the 
senior widow, on herdeatl’, owned a sort of 
etridhanam oitate in ht-r husband’s property 
which was inherited by her own heirs that 
the junior widow was the heir to that 
slruihanain estate (which, however lasted only 
till the junior widow died in 1914), and that 
the reversioner became entitled to inherit 
the whole of the husband’s eetato only after- 
wards and reliance was placed on the decision 
in Second Appeal No. 35t> of 1918 Fappammal 
v. Venhatatwuvii Kuuker (unreported). 
As the question of the light of a widow who 
had parted with her rights to her oo widow 
to inherit the rights again cn the death tf 


[1921 

the CO- widow is said to be under oonsidera* 
tion before another Bench of this Court, and 
as I feel doubts as to an estate surrendered 
by a widow to a so widow ooustitutiog in 
eome sense or to any extent the property of 
the surrenderee held by ber in a different 
capacity from that of the widow of her bns- 
band, I shall not deal with this question 
further in this case, it not being neoesiary 
for the purposs of deciding this second appeal 
to express a final opinion on that question. 

The next point i^*, whether there was this 
acceleration of the right of the male reversioner 
on the death of the elder widow. Accelera- 
tion by surrender to the next male rever- 
sioner (which, I take it, means a surrender 
known to an J accepted by him) is, no doubt, 
known to the law. Acceleration caused by 
the Statute law declaring that a widow 
oontiaoliug a second marriage shall be deemed 
to have died can also be nuderstnod, but 
acceleration of the right of a male rever- 
sioner by transactions between two or more 
joint female heirs cannot, in my opinion, be 
continued by them without the koowladge or 
consent of the reversioner. Article 141 of 
the Lim.tition Act, (bough it uses the word 
female” in the singular, clearly covers a case 
where the Hindu reversioner is entitled to 
the property on the deaths of more than 
one female heir inheriting jointly. And 
when the last onlumn speaks of 'when the 
female dies” it clearly means in 
such a case “after the death of all the 
female co-heirs.” That a male reversioner’s 
right should be accelerated by agreements to 
which ho is not a party is to me a very 
etartling proposition, and evon though there 
may be more startling propositions and 
anomalous rules iu the modern Hindu Law, 

I do not see why I should extend such 
anomalies unless I arn bound by clear author- 
itiee and precedents to do so. Mr. Govinda- 
raghavu Aiyar relied upon a passage in 

V. Venkataramappu (1). That 
was a case iu which the appellant alone was 
heard, the respondent being absent. Tbe 
appellants’ Counsel bad evidently argued 
that there might be an agreement between 
CO- widows so ae to let in the next heirs of 
the husband immediately upon the death of 
the widow who dud first. Tbe learned 
Judge* of tho Bstish remarked upon this 
argun.cnt: We a.e not prepared to esy 

that tl ey might not enter into enoh an agree- 
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ment ai would bind each to an absolute 
Burrender of all interest in the other’s share 
BO as to let in the next heirs of the husband 
immediately upon the death of that other. 
But there is tio such rgreement in this case." 
Thus the learned Judges Bnally stated 
that the argument had no relevancy to the 
faots of that ease, though they began by 
saying that they were not prepared to say 
that there might not be sametbirg in the 
argument. This is a very weak foundation 
for the eontention that an agreement by 
whiah the suaeesiion of the reversioner 
ean be aooelerated might be made behind 
his back. Further, the aajeleration oin 
effeat, if at all, only the half share, which 
belonged to the elder widow who died hrst 
(and the right so enjoy whiih half share by 
survivorship was abandcnoJ by the younger 
widow) and could not apply to the share 
of the younger widow who conveyed her 
rights to the widow who died first bsaause 
that share was not surrendered to any rever- 
itoner and surrender which acoelorates .s 
surrender to the suoseeding ic.eriijner and 
not a surrender to a co^widow. 

In the result, I would sat aside the judg- 
ment of the District Judge who proceeded 
upon the sole ground of limitation and 
would remand the appeal to him for disposal, 
on the other questions arising in the care. 

The memorandum cf objections filed in 
that Court will also be considered along with 
the appeal. The Court fee paid on the 
memorandum of the second appeal will be 
refunded to the appellant. The respondent 
should pay the appellant the other costs of 
this second appeal. 

Napiis, J. — [ entirely agree. 


c. P, 


Appeal aVoxve'l-, 
Case remanded. 


OUDH JUDICIAL COMMISSlONEa’S 

COURT. 

PiAPi Civil Appeal No. 3j (i;' 1919. 
April k3, 1920. 

Tresint Mr. Stnart, A. J. C , and Pandit 
Kanhaiya Lai, A. J. C. 

BHARAT SINGH *wd ornEas — PLAiNTiFtTi — 

Appell^ms 

versus 

SARSUTI SINGH ot-ebs— 
Dependants — RpfpONDESTS. 

latu— Joi'nf family — Property inherited 


by reversioner, nature of~Mortgage by father, ivhen 
binding on sons — Pious obligation, natxtrc of-Contin- 
gent obligation, whether can be repudiated. 

L/nder the Hindu Law property acquired by a 
reversioner by inheritance from a collateial is not 
joint family property, and in respect of such 
property the inhciitor possesses an absolute power 
of disposal, and his sens and grandsons do not 
acquire any right in that property by birth so as to 
enable them to impeach a transfer thereof, [p. J38, 
col. B.] 

A. mortgage by a Hindu father cannot validly 
affect the joint family estate unless it is made for 
family necessity or for the family benefit, or to pay 
an antecedent debt, either binding per se on the 
family by reason of its having been taken for family 
purposes, or binding in consetiueiice of the pious 
obligation on the sons, where it exists, to pay the 
same if not tainted with immorality. [Jp. 13P, col. 2) 
p. 14(), col. 1.] 

Although, during the lifetime of a father there is 
no pious obligation on his son to pay Iiis debts, there is 
nevertheless a contingent obligation on him to pay 
which he cannot re})udiatG unless he shows that the 
debt was taken for inunoral purposes : so that if the 
joint family property has passed out of the family to 
pay off such an antecedent debt either uutler a con- 
Teyanco executed by the father or under a sale hold 
in execution of a decree for the father’s debt, the 
son cannot recover back the property unless he can 
show that the obligation arising out of theaiitccedent 
debt was of a character which he was not m axiy 
contingency liable to discharge, [p. 140, col. 2.] 

Appeal from the decree of the Subordinate 
Judge, B »ra Bank^ dated ho I2th April 1919, 

The Hon’ble Pandit Qoharan Nalh Mista, 
for the Appo'flant. 

Babua iHsheshwar Nath Sirvaslava and 
Eishambhar Nalh Sriv:slava for Respondente, 
No?. 3, 4, 5, 6, and, 

JUDGMBNT.-Thi? appeal ariiea out of 
a ?nit brought by the sons and grandsons 
of Sarsuti Singh to eot aside a sale of certain 
property, efffoted by Soreoti Singh in 
favour of Ram Sarup and Musammot Hansa 
on the l8th April 1907. Tho property 
sold comprised a .i anna.s 8 pies share in 
the village Tikia. The consideration speci- 
fijd in the sale deed was Rs. 11,952 9-0, 
out of which Rr 9#15 6 wore paid before 
the Sab-Rfgi'trar and the balancs was 
credited towards certain prior debts stated 
to have been dns to Ram Prasad, the 
father of Ram Sarup and the husband of 
Musammat Hansa- 

It is not disputed that the plaintiffs 
lived jointly with Sarsuti Singh. The 
allegation of the plaintiffs was that the property 
Bold by Sarsuti Singh was the ancestral 
property of the family, that Sarsuti Singh 
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was addieted to amokiog gania and charat 
and immoral habits and that be had sold 
the dispated property for a Bstitioos ood« 
eideratioD of Rs. 11,952*9 0 witboot any 
family neoeesity to eatiefy bis own aolAwfcl 
needs. The defenea was that a 1 anna 4* 
pies share in the village Tikra bad been 
inherited by Sarenti Singh from bis nnole, 
Daijit Singh, on the death of bis widow, 
Musammot Ram Koar, that Sarenti Singh 
bad a right to sell the same, and that the 
sale of the remaining property was also 
valid beeanse it was effected to pay antece- 
dent debts doe by Sarenti Singh whieh had 
been inoorred for the beneSt of the family 
and to meet the expenses of the marriage of 
Jang Bahadur Singh, one of the plaintiffs. 
The Conrt below dismissed the olaim. 

The Bret question for ooneideration is 
whether a 1 anna 4 pies share of the village 
Tikra is the joint family property of the 
plaintiffs and Sarenti Singh. It appears 
that Daijit Singh, the nnele of Sarenti 
Singh, was the owner of a 4*annaB share) in 
the village Tikra. He died leaving a widow, 
Mutomtnat Ram Knar. On the I6th Jnne 
18b8 Musammot Ram Knar sold that 4 annas 
share to buphnl Sirgh for Rs. 5, COO. Sarenti 
Sirgh and Bieban Singh, two of the re- 
versionary heirs of Daijit Singh, Bled a enit 
for a deolaration that the sale was void 
ae againrt them and did not bind their rever* 
eionary interest (Exhibit lb). The suit was 
decreed on the Ootober 1 8b9 (Exhibit 
17). On tbe2nd Angnst iShO Sarenti Singh 
and Bieban Sirgh sold the deoree for eoets 
awarded to them in the above soit to 
Tajoddin Ahmad, father of Sajjad Hneain, 
(Exhibit 27). In lien of the ooets to dne 
Snphal Singh sold the life-interest of 
Musammot Ram Knar, whieh was atijl in 
hie poeseesion, to Sajjad Hneain (Exbibjt 
25) and the latter in torn sold hie rights 
to Sarenti Singh and Bisban bingh (Exhibit 
28). 

On the death of Mtisammat Ram Knar her 
life interest eeaeed and the reversionary 
interest beeame abeolute. Sarenti Singh 
thns beeame the owner of a l-anna 4 pies 
ehare in the village Tikra by inherltanee 
from Daijit Singh. He held another 1* 
ai.na -l-piee share in the Fame village by 
anosntral right. 

The p'aintiffs contend that the experses 
incurred by Sarenti bingh and Bishan Singh 


in the snit brought by them to impeaah 
the sale effected by Muiammat Ram Knar 
were paid from joint family fands, that 
the l*anna 4 pies share obtained by Sarenti 
Singh on the death of Musammot Ram Soar 
mast, therefore, be regarded as joint family 
property and that Sarenti Singh had in his 
lifetime treated it as snah. The plaintiffs* 
own witness, Bisbat: Singh, however, admits 
that Sajjad Hneair, Pleader, paid the Court* 
fee stamp and all other expenses connected 
with that snit from his own pocket and 
reimbnrsed himself after that snit was 
decreed by getting the deoree for costs 
awarded to Sarenti Singh and Btehac Singh 
sold to his father, Tajnddin. There ia no 
reliable evidence to show that any portion 
of the expenses of that litigation had been 
met from the income of the joinJ family 
property. There is similarly no reliable 
evidence to prove that Sarenti Singh treated 
the l-anna 4-pies share inherited by him 
from Daijit Singh on the death of his widow, 
Musammot Ram Knar, as part of the joint 
family estate. It is suggested by some of 
the witnesses prodnced by the plaintiffs that 
the acc'QDts of the income derived from the 
ancestral property and of that derived from 
the said l-anna 4 pies share need to be 
kept together, hot no aecoant-books have 
been prodnced and Sarenti Singh has not 
been examined to aocoant for their non- 
prodnction. In the sale-deed executed by 
Sarsnti Singh in favonr of Ram Sarnp and 
Musammot Hansa the 1 anna 4 pieB in 
question was described by the vendor as the 
share which he had inherited from Daijit 
Singh as distingnished from the share 
which was bis ancestral property. The 
Ooort below was, therefore, jnstiBed in 
refusing to treat the said l-anna 4-pieB 
share as joint family property. In regard 
to that share Sarsnti Singh possessed an 
absolute power of disposal ; and, ae observed 
in Bardwar v. Ram Milan (1), the sons 
and grandsons of Sarsnti Singh could not 
have acquired any rights therein by birth 
so as to enable them to impeach the 
transfer. 

The next question is, whether the sale of 
the remaining l-anna 4 pies share, which 
was the ancestral property of the family, was 
effected for family necessity or for illegal 


(1) 42 Ind. Cno. 812; 20 0. C. 27I| 4 0. L. J. BW, 
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and immoral purposes, Tbe learned Goaosel 
for tbe plaintiffs-appellants eoneedea tbat he 
is anable to sustain tbe oontention tbat the 
sale was eSeeted for illegal or immoral 
parpoeee, or tbat tbe debts for tbe payment 
of wbieh tbe sale was made had been so eon* 
traoted, In Sahu Ram Ohandra v. Bhup Singh 
(2) tbeir Lordships of the Privy Oonnsil 
disoQSsed tbe general principles governing 
the transfer of property nnder tbe Mitaksbara 
Law and tbe exaeptions attached thereto. 
Tbe first prinoiple, they observed* was tbat as 
members of a joint family, a father and his 
sons and grandsons were eo-pareecers in tbe 
owDirsbip of tbe family property and that 
snob property oonld not be tbe snbjeot of a 
gift, eale, or mortgage by one co- parcener 
exoept with tbe oonsent, express or implied* 
of all the other ao paroeners. The other 
prinoiple was tbat in bis oapaoity as bead and 
manager of tbe family tbe father bad certain 
powers with reference to I he joint family 
property to efieot or dispose of it for par- 
poses denominated neeeesary pnrposes, for 
tbe reason tbat where an estate or family 
necessity existed, tbe necessity existed 
on the cO'parofners as a whole, and 
it was proper to imply a soneent of all 
of them to that act of tbe one which snob 
necessity demanded. To these two general 
prirciples an exception, they pointed oat, 
bad been made to cover tbe case of a 
mortgage or sale by tbe father in consi- 
deration of an antecedent debt, tbat exception 
being largely necessitated by the need of 
protecting tbe rights of third persons, say, 
the porchasers of the property who bad 
taken their title for onerons consideration 
and in good faith. They proceed to explain 
bow tbat exception affected the qaeslion of 
ones acd said that where tbe mortgagee 
himself, with whom tbe transaction took 
place, was setting ap a charge in his 
favoar made by one whose title to alienate 
be necessarily knew to be limited and 
qaalified, be might, to qaotetbe langaage 
of Knigbt Brace, L. J., in Hunoomanpers'iud 
Pandag v. Mueammat BabooeB Munrai Foon- 
toeree (3), "be expected to allege and prove 

<2U9lnd. Caa 280; 44 I. A. 126 at p. 133;21C. W. 
N. 698; ] P. L. w. 567; Ifi A. L. J. 437; 19 Bom. L. 
B. 4f.8; 26 C. L. J. J;33 M.L. J. 14; ( 9i7) M. W.N. 
439, M. L T. 2i; 6 L. W. 2U-i 89 A. 4= 7 (P. C.). 

(H) 0 M I A. 893« 18 W, E. 8 n; Seveatre .s6Sn; 2 
6atb. P. C, J. 29; 1 Sar. F. 0. J. 562; 19 £. B. U7. 


facts presumably better known to him than 
to tbe infant beir, namely* those fasts which 
embodied the representations made to him 
of tbe alleged needs of tbe estate and tbe 
motives ieffaenoing ^his immediate loan;” 
but where a joint family property had been 
sold oat and out* or where a decree in 
exeoatioD of tbe mortgage bad been obtained 
against tbe property and in enforcement 
thereof rights bad sprang up with regard 
to tbe joint family estate, those rights ooald 
not be defeated by the members of tbe 
joint family simply qaestioning tbe 
transaction entered into by its bead. They 
referred to tbe decision of Suroj Bunsi 
Eoer V. Shea Peuad Singh (4) wbtre Sir 
James Colvile, adverting to tbe care of 
Girdharte Lall v, Eantco Loll (5) observed : 
“Tbat case is nndoabtedly an authority for 
tfaeee propositions:^ First, tbat where joint 
ansestral property has passed ont of a 
joint family, either ander a conveyance 
executed by a father in coneideraiion of 
an antecedent debt, or in order to raise 
money to pay off an antecedent debt, or 
under a sale in exeontion of a decree for 
tbe father’s debt, bis eone, by reason of 
their duty to pay tbeir father’s debts, cannot 
lecover tbat property, anless they show 
tbat tbe debts were contracted for immoral 
parpoeee, ard that tbe parobaeera lad 
notice that they were so contracted ; 
ar.d, secondly, that the porohaeera at an 
execnticD lale, beftg strangers to tbe sait, 
if they bave not notice that tbe debts 
were eo ccntracted, are not bcand 
to make erqniry beyond what appears on 
tbe face of tie proees dings.” Tbe pre* 
loirptitn cf law, accordir g to ibeir, in each 
cares was prj'ma /■ c:> tosnppcrt the charge, 
ar.d the cnas cf disprovirg it rested on tbe 
sons. 

No snob presamption arises where the 
inrrtga),ee of a Htndn father seeks to 
enforce hie mortgage against hie eone. Sooh 
a mortgage oannot validly affect tbe joint 
family estate niUes it is made for family 
uecEisity, or for tbe family benefit, or to pay 
an antecedent debt, either binding per te on tbe 

(4) 6 1. A. 88 at p. 101; 6 C. 148; 4 C. L. K. 226; 
4 Sar. P. C. J. 1; 3 Siitli. P. C. J. 589; 2 Slu»me L. }{. 
242; 2 liul. Der. 'N. 8.)705. 

(M M. A. r21; 14 B. L. R. 187; (P. C.) 22 W. 1{. 
66j3 8ar. P.C. J. 380. 
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family by reason of its haviog been takaa 
for family purposes or blodiag in eonseqaeose 
of the pions obligation on thA 0009 , where 
it exietp, to pay the sanjA, if not tainted 
with immoialiiy. Iq order to enlade oases 
amooDtiog to a plain and, what might 
be, a deliberate breaoh of trust, as, for 
instanoe, where a father makes a mortgage 
in one month without family ceoeseity end 
makes a fresh mortgage in another moath 
to re pay the game, their Lordships examined 
the limits cf the prinoiple of the exception 
and observed that the obligation relied on 
must not only have been anteoedently inoarred 
but incurred wholly apart from the ownership 
of the joint estate or the seonrity afforded 
or supposed to be available by such joint 
estate. In saying so, they could hardly 
have meant that if such antfoedent debt 
bad been incurred on the eecurity of the 
family property, it was to be wiped out 
altogether and treated as non'Sxistdnt, for, 
apart from any question of family necessity 
underlying such debt, they themselvep, in an 
earlier part of their ludgment, had pointed 
out that the responsibility to meet the 
father’s debts was one thing and the validity 
of a mortgage over the joint e»tate was 
quite another’^ thing (page 131*;. In a 
later of the same judgment they 

said: “The imprrtance of the ease bsing 
free from complications is this, that except 
under the mortgage all other remedies have 
long ago disappeared; and the appellants 
rear it np and claim ur.der it now, there 
being no right in them to invoke the 
doctrine cf the pious obligation to discharge 
the debt incurred by Bhup Singh, because 
that debt as such cannot bo eoocessfnlly 
sued for. Accordingly, unless the mortgage 
validly affects the joint family estate, the 
appellants mo^t fail (jago 135*;”. It is 
obvious that where there is no family 
neoeeeily, a mortgogo as a mortgage might 
fail ; bat if it was made in lieu of an 
antfoedent debt, that antecedent debt, 
though not shorn to be enforceable as a 
mortgage, might flill be evidence of a ptons 
obligB'ion, contingent or otherwise, on the 
son of the mortgagor to pay that debt 
onleps it is slinwn to have been tainted 
with immorality. The decisions in Rumman 

Jj'il V, Rtnn Oopal ((>), <lur Sahai v. Qinlhar 

(♦i) 47 In.l Cas 5»s7i 21 O. C. 200j 6 O L .1, GiO. 

• piigob of 44 1. A.- [hi/.J 


Lai (7) and the remarks of Sir Basil 
Scott in Hanmant KaBhinath Josht v. 
Qanesh Anna>i Pujart ( 8 ) are pertinent to 
that view. 

The learned Counsel for the plaintiffs* 
appellants contends that where the father 
is alive the antecedency of the debt is of 
little value, because there is no pious 
obligatioD ou bis eon to pay bis debt in 
hie lifetime. But there is a cor./iigent 
pious obligation on him to pay all the 
same, which he cannot repudiate unless be 
shows that the debt was taken for immoral 
purposes : so that, if the properly has passed 
out of the family to pay off such ao 
antecedent debt either under a conveyance 
executed by the father or under a sale 
held in execution of a decree for the father’s 
debt, tbe son cannot recover back tbe 
property unlesa he can show that tbe 
obligation arising out cf tbe antecedent 
debt was of a character whioh be was 
not tn any eontingeucy liable to dis* 
obarge. 

Tbe mortgagd'deed in tbe present case, 
for the satisfaction of whioh tbe sale was 
made, contained a double obligation, namely, 
an obligation ie)ting on tbe mortgaged 
properly and an obligation resting on tbe 
person and other property of tbe mortgagor. 
The antecedent debts proved amount to 
over half tbe consideration secured by the 
sale. The sale of that portion of the 
property which was ancestral was, therefore, 
jnsti 6 ed. 

The appeal fails and is dismissed with 
eostp, 

Appeal Jismissei, 


l7) IihI. Cns. 76-. 22 O. C. 84 at j». 90; 1 1.’. P. L. 
R. (J. C.l C4: GO. L. J. 411. 

(8) 51 IihI. Cas. 012; 43 B. C12atp 618; 21 Bom. 
L. R. 435. 
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BIMDABU UlRiTTi V. B&HDABU BiHALiESHUI. 

» MADRAS HIGH CODRT. 

SiooKD Civil Appbal No. 16 or 1920. 
Aagast 31, 1920. 

Present : — Jaetioe Sir William Ayliog, Kt,, 
aod Mr. Jaetioe Odgers. 

BANDARtJ MARAYYA— Defbhdant 
^ Appellant 

versus 

BANDARTJ RAMALAKSHMI— Plaintiff 

— RE9P0ND*NT. 

Hindu. Law—Adopiwn~~OrphaH given tj/ elder 
brother — Factam valet, doctrine oj, applicability of. 

The doctrine of /acfit« ffllel ia inapplicable to the 
caae of an adoption of an orphan son when given by 
an elder brother, as such an adoption is invalid 
under the Hindu Law. fp- 142, cols. 1 & 2.] 

Seoond appeal against the deoree of the 
Ooart of the Temporary Sabordinate Jadge, 
Sistna. at Ellore, in Appeal Sait No. 424 
of 1917, preferred against the decree of the 
Ooort of the Additional Diatrist Mansif, 
Narasapar, in Original Sait No, 33 of 1916. 

FACTS appear from the judgment. 

Mr. V. Bamadoss for the Appellant,— 
Tboagh the adoption of an orphan is not, 
striotly speaking, valid, it mast be upheld 
in this ease on the prinoiple of /actum 
Id an exactly similar case, bhagabat Pershad 
V. Hurari Lai (1) the Caloatta High Coart 
applied the doctrine of factum valet to the 
adoption of an orphan. See aleo Ohinni 
Gcun-fan v. Kumara Gouttdnn (2) where the 
adoption of an only son was opheld on the 
groond of factum valet. To hold otherwise 
woald result in great hardship to the 
adoptee whose statas was long recognized 
by the family. 

Mesara. P. Narayanamurly and Satyanara- 
yana, for the Respondents. — The adoption 
of an orphan is illegal even when the 
adopted boy was given by his elder brother 
Suhhaluvammal v. Ammaliutti Ammal 

(3) , Vaithilinga Mudali v. Afu»aijan 

(4) , In Bhagabat Pershad v. • Murari 
Lai (1) the adoption was 48 years 
before the suit and their Lordships were 
infloenced by that ciroamstanse in applying 
the /actum valet doctrine. In the present 
Case the adoption took place only six years 

(1) 7 Ind. Cas. 427j 15 0. W. N. 624; 15 C. L. J. 
97 

(2) 1 M. H. C. R. 64. 

(3) 2U. H. O.E. 129. 

14) 16 Ind. Cas. 29P; 87 M. 629j 23 M. L. J. 169; 
<1912) M. W.N.1127. 


before the suit. In Vaithilinga Mudali v 
Mufjipan (4) the Judges frefased to 

apply the doctrine even though the 

adoption was recognised by the family 
for upwards of 30 years. The doctrine 
mast be applied where there is no want of 
authority to give or accept or positive in- 
terdiction of adoption. Sae Laksmappa v. 
Bamava (5). See also Bashetiappa v. 

Shivtingappa (6) and Wooma Daee v. Qokoola* 
nund Dots (7). 

JUDGMENT.— The sole qaestion for 

decision in this appeal is whether it is 
proper to apply the doctrine '*factum vaUP* 
to the adoption of an orphan. The facta 
are admitted. Appellant Marayya was in 
fact adopted by Narasimhayyo, respondent’s 
hasband in 1910. Marayya was at the 
time an orphan and was given in adoption 
by his elder brother. It is conceded on hie 
behalf that the adoption was, strictly 
speAking, illegal \_vide Vaithilinga Mudalv 
V. Afumaan (4)]. Can it be nevertheless 
upheld on the maxim '^factum valet quod non 
fieri debet 

In oar opinion it cannot be so upheld* 
The doctrine is one which must always be 
applied with great caution knd we do not 
think we should be justiSed in applying 
it here. A case is reported as Subbaluv- 
ammal v. Ammakutti Ammol (3) in which 
the learned Judges rejected the argument 
that the maxim of ''factum valet" could be 
applied to the adoption of an orphan, and set 
aside the decision of the Sadar Amin based 
on that doctrine. They also rejected the 
oontention that an orphan coold be validly 
given in adoption by his elder brother. 
This Is one of the cases quoted by the 
learned Judges in Vw thihnga Mudali v. 
Munigan (4) in support of their 
decision, and we observe that in the 
latter case no attempt was made to 
apply the doctrine of "factum valet" although 
the fact that the adoption was made more 
than SO years bsfore suit and had been 
treated as valid by the family was brought 
prominently to the notice of the Judges 
and is referred to in their judgment, 

(6) 12 B. II. C.R.364atp. 398. 

(6) 10 B. H. C. B. 261:;. 

i7l 3 0. 687 (P. C.); 5 I. A. 40; 2 0. L. R. 6J; SSutli 
P.C. J. 499; 3 Sar. P. C.J. 78fi, 2 Ind. Jui-. 262; 1 Ind’ 
Dec. (n. s.) 958. 
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Bhagabat Pershad v. Murari Lai (1) 
18 no doabt an exaotiy iiimilar to 

the present, in whioh the doctrine of 
factutn valci ’ was applied to an adoption 
of an orphan given by hie brother. The 
learned Judges say they apply it “ not 
withont ooneiderable hesitation ” and lay 
stress on the lapse of 48 years after the 
adoption and on the grave injastiae whioh 
woold be done to the adopted son by 
destroying his eivil status after it had 
been 80 long aooepted. These oonsiderations 
have no application to the case before os, 
where the adoption took place only eiz 
years before suit. Ohinna (Joundan v, Kutnara 
Ootindan (2) is quoted as a ease in whioh 
the dootrine was applied to the case of 
adoption of an only son, and, indeed, it 
does seem to have largely induced the 
decision of the learned Judges, that the 
adoption of an only eon, onoe made, was 
valid in law. But their Lordships of the 
Privy Oounoil in Sri Balusu Qurulingatwami 
V. Sri Balu$u Hamalahhmamma (8^, while 
endorsing the correctness of the decision 
in that case, certainly do not put in on the 
ground of "factum valet.*' On the contrary, 
they are at pains to point out at page 423 
the inapplicability of such a dootrine and 
the conclusion they arrive at is, that the 
adoption ie not contrary to Hindu Law. 

The true^^limits of applicability of the 
dootrine of "factum talel" 0,3 regards adoption 
are laid down by Westropp, C. J., in 
Laktmappa v. Ramava (5) thus: “To us it 
appears that its application must be limited 
to oases in which there is neither want 
of authority to give or to accept nor 
imperative interdiction of adoption. ” The 
views of Westropp, 0. J., in this connection 
are expressly endorsed by the Privy Council 
in the last quoted case (page 423). See 
also Mahmood, J., in Ganga Hahai v. Lc^htaj 
Shigh (9). The capacity to give, the 
capacity to take and the capacity to be the 
subject of adoption seem to me to be 
matters essential to the validity of the 
transaction, and, as such, beyond the pro* 
vince of the dootrine of "factum valet.** 

As an instance of the proper application 


(a) n M. 308 (P. C.)j 21 A. 460i 1 Bom. L. ll. 226j 
3 0. W. N. 427j y M. L. J. 67j 26 I. A. 113) 7 Bar. P. C. 
J. 330j 8 Ind. Dec.(N. 0 .) 286; 0 Ind. Doo. in. b.) 1001. 
(01 0 A. 263 at p. 297s 61ad, Deo. (s. e.) 004. 


of the dootrine. we may refer to Woona Daee 
V Go'foolanund Da$s (7), There the maxim of 

factum. vtleV* is relied on as supporting the 
view of their Lordships that the adoption 
whioh they were cooeidering was legal and 
valid, But the only objection to the 
adoption there was that the role of pre- 
ferenoB of a brother’s son had been dis- 
regarded and it was held that this view 
was not 80 imperative as to have the force 
of law. If that case be compared with the 
case before os in the light of the testa 
suggested by Weatropp. C.J.,and Mahmood, J. 
it will be seen how inapplicable the 
dootrine is to the ease we have to deal 
with. 

The only other case to whioh we shall 
refer is Baehctiappa v. Shivlingappa (6). The 
learned Judges in that case (Westropp, 0, J. 
and Nanabhai Haridae, J.) held that the 
adoption of an orphan, even when given 
by an elder brother with the authority 
of parents given before their death, was 
invalid and they add the pithy remark 
that, to allow such an adoption, would 
leave it iu the power of au elder brother 
to thin the ranks of his fellow parceners 
by bastowing bis younger brothers in adoption 
in a manner highly detrimental to the 
interests of the latter. 

We must hold that the adoption of an 
orphan is not only ontrary to Hindu Liw 
but that the doctrine of * factum uuJet” cannot 
be invoked to support it. 

The second appeal is, therefore, disoiisssd 
with costs. 


M. c. p. 


Appeal dumis$ed. 


COURT OF THE BOARD OF RBVEcVUB, 
U.'JITED PROVINCES. 

Second Civil Appeal No. 80 op 1919*20. 

April 19, 1920, 

Present-. — Mr. Hopkins, S. M., and 
Mr, Porter, J. M, 

KALLU MISIR— Appillamt 

vcr$ut 

BHAGWATI SINGH and ANoragR — 

RsHPONDErS. 

uHiJ tcn-xnt^Eiectment— Notice, canetll*^ 
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o/“Primafaoie|xroo/ of tender -propnetary vighU 
—Judgments i.e previous suits not inter partes^ 
btlity oi-^Eviderece Act (I of s, 13. 

In a suit to contest a notice of ejectment, the 
Court ought to cancel the notice on the tenant pro- 
ducing pritna facie evidence that he holds on an 
onder-proprietaiy tenure [p. 144, coU 1.] 

Where a party sets up a particular right judgments 
not inte*' partes in previous cases in which a similar 
right was asserted, are admissible in evidence under 
section 13 of the Evidence Act [p. 144, col. 1.3 

SeooDd appeal from the order of the 
Commissiooer, Fyzabad DivisioD, dated the 
3rd of November 1919^ in the ease of 
ejeotmeot 

JUDGMENT 

PORTBP, J. M, (4prtU3, 19^0).— Tbifl is 

a suit to ooDtest eieotmeot from one plo^, 
new number 1978/2, area 9 biswag, a portion 
of old number 1052, 

Tbe appellant claimed to bold tbia plot 
by a tenure kuowu teabnieally aa bigwi, 
peouliar •hietiy to the Fyzabad and SuUanpur 
Diatriota, and desaribed by Sykes aa an 
under*proprietary tenure arising out of a 
Bpeoial alaaa of mortgage by the proprietor to 
the aoltivator of the latter’s holding for a aum 
of money paid down. Generally, a low 
rent was reaeryed, the differenae between tbe 
interest doe on tbe money and the full 
rent. 

Tbe lower Courts have dismissed the suit. 
They have been mainly influenaed by the faat 
that the plaintiff-appellant baa failed to ea- 
tabliah that the defendants in aertain suits in 
1«84 and 1886, in whiah the dame right in 
another portion of tbe samenumber was aaaert* 
ed and established by appellant’s unale, were 
^ e^ respondent’s anaeatora or predeaessora- 

oonseqoently rightly 
held that those judgments oannot operate aa 

sudicata in the present suit. Tbe 
i^ommiesioner has also found that the 
appellant baa failed to prove that tbe 
original mortgagee was his own anaestor, 
or that the original mortgagor was the 
reapondent’a anaeator. This is admitted. 

41,- 1 ‘o ia, I 

imnk, that the judgments and plaiota in 

the Boita are in themselves very weighty 

evidenee as showing that the alaim was 

asserted and proved by the appellant’s 

predeaesaor in respeat to a portion of the 

6sme land and against respondenta’ ao* 
BliarerBs 


They have also failed ti bjar in mind 
tbit it is not neaessary for the appellant to 
prove his alaim to the hilt, ll ia snffiaient 
for a Revenue Court if he gives prima 
proof of under-proprietary right. The 
Court will (hen oanoel the notiae of 
ejeatment and refer the landholder to the 
Civil Court. 

The faate are these: — The mortgage- 
deed is dated Asark Sudii 5, Sammat 1868, 
over one hundred years ago. It was exeanted 
by Zalim Singh in favour of Maosa Misra. It 
was a mortgage of 7 bighag 15 biswjg land. 
One of the fields, bighas kham, about 

18 biswas jaribi was named Ohowka 
Ramwala. 

The first Settlement hkagra shows that No. 
1052, area 18 biswas, was jaribi and was 
held by Snehit Misra, who was whole 
brother to the appellant’s father, Tbe field 
bears the same name, Chowka Ramwala, tc 
the east of the village. 

At tbe last Settlement the same field, 
now No. 1978, same area was held by the 
same man. 

At first Settlement the plot ia shown aa 
jointly owned by all the oo sharera. it 
seems to have beeu partitioned among 
them. In 1884 one Mababir issued notiae o£ 
ejeatment against Suohit for 5 plots, inalud* 
ing a part of 1052, 5 biswag, Snahit In 
bis plaint asserted the claim that he held 
this plot on this mortgage tenure (rahandari) 
and be produced in support of his claim 
tbe mortgage deed which the appellant 
relies on. He succeeded, and the notiae was 
oanoelled. 

Id 1886 another notice of ejectment 
was issued by Mababir (appareutly another 
person— there are three in the village), 
this time for 3 biswas 15 oat of 1052. 
Suohib brought tbe same claim in bis 
suit to contest and again suaceeded. 

It is admitted that the appellant has failed 
to esrablish that these Mababirs are the 
same persons, or that they are either of 
them respondents’ ancestors. 

There is, however, the fact that this 
field, which bears the same name and is 
of the same area as th*t in the original 
mortgage-deed, has been held since the 
time of Suohit by the appellant and his 
co-sharers. The mortgace-deed, over 100 
years old, was produced 36 years ago from 
iheir custody. The appellant’s predecessor 
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Bnoaepgfnlly a'^eerted his olaim to another 
portion of the aamo Qeid against two ao- 
abarers cf the respondent. To my mind 
there is a strong p'ima facie presomption 
that (he appellant, holds iho plot on under* 
proprietory tenure, I would hold that the 
Coorts below have er.'ed in law in failing 
to give doe weight to the importanoe of 
the judgments in the previous cases as 
evidence if the previous assertion of (his 
olaim apart from the fact whether th' y 
can operate as res judicata in this suit 
(section Li, Evidence Act). I would also 
bold that they Irave erred in law in not 
cancelling the notice cf ejectment on the 
appellant producing suffioieut prima facie- 
evidence that bo holds on an uoder*proprietary 
tenure, 

1 would accept the appeal, and oanoel 
the notice cf ejectment. The respondent 
should pay costs throaghcu\ 

HoPKi^f*, S. M— logree. 

AppeA ccifp'.ci. 


MADRAS HIGH COURT. 

CiViL Revision Petition No. 3 ok 1920. 

August 13, 1920. 
rretenl -. — Mr. .luslioe Odgers. 
SURAMPALLl RAMAMURTHI 
— Petit ion EK 

I'friuj 

SURAMPALl REDDY anootheks— 

Hkspondents. 

Civil Procedure <JoHc (Act V o} I, rule 10 
— Partition, !>uil for, of moveables and immoveables-^ 
Suit, wilhdraviil of, in letpecl of nioicatitrn, effect of— 
Court, 2 'Oitcr of, to Itansime parliV*. 

^V}JC^c ill a suit for partltiou of immoveable and 
moveable jni>j>orty a preliminiiry ilecreo ie passed in 
respect of the iinmoveubic |>r<>pcrty and tlio plainlilf 
witbilruM'.s liiscluiiu ivitb regard tu tliu moveables, 
such witbilniwid has not the effect of bringing tlio 
suit to an end, and the Court has power to traii.sposo 
partie.s under (Jrder I, rule 10 of Ibo Civil Procedure 
Code and to continue the suit. 

Petitioi', under section 115 of Act V of 
1908 and section 107 of the Government of 
India Act, praying the High Court to revise 
the order, dated the iiOth October 1919 of the 
Court of Toroporary Subordinate Judge, 


Vizagapataro, in I. A. S, Nos. 185 and 
232 of 1919, in Original Suit No. 11 of 1918. 

Mr. A. Srishnasawami Aip-tr and B, 
Jagannada Does, for the Petitiousr. 

Messrs. V. Rimeiam, K, Satyanarayana 
Murtki and T. Ramichandra Rao, for the Be« 
spondents, 

JUDGMENT. — The order of the Sub* 
ordinate Judge i.^ sought to be impugned od 
the ground that a preliminary decree having 
been passed by consent in respect of the 
immoveables and the plaintiff having with* 
drawn bis claim with regard to the moveables, 
there were no proceedings doring a stage of 
which the Judge could transpose the parlies 
as required by Order I, rule 10. In my 
opinion, this contention cannot be upheld. 
The order of the Subordinate Judge says 
(paragraph 4): ' before the matter regarding 
partition of immoveables was dnally disposed 
of,” the plaintiff put in bis petition for leave 
to withdraw his claim to the moveables. The 
suit was clearly still going on and that was 
not one suit for partition of immoveables and 
another for that of moveables and it cannot 
be said that, by the withdrawal by the 
plaintiff cf his claim for moveables, the 
suit came to an end. It seems to me 
that the very basis of allowing plaintiff 
to withdraw was to allow the eighth to 
tenth defendants to become plaintiffs in bis 
stead, and so to allow the shares of the 
defendants already ascertained with regard 
to the immoveables to bo proceeded with, 
with regard to the moveables. The case in 
Edulii Muveherii lYuc'in v. Vullebhoy Khan» 
bkoy {\) seems to support this view; also 
those in Shivmurteppa v. FiVappa (21 and 
Tommenidi Adtyya v. Ohelukuri Venkata^ 
rayudu (3). 

The order of the Subordinate Judge was 
right and the oivil revision petition must be 
dismissed with costs (two sets). 

u. c p. 

Petition dismissed. 

(1) 7 n. 167i 7 Ind. Jur. 37^; 4 Ind. Doo. (N. #.) 
112. 

(2) 24 B. 12?; 1 Bom. L. R. 020; 12 Ind. Doo. (n.s.) 
623. 

(3) 23 Ind. Cus. 392; (19U) M. W. N. 155; 16 M. L, 
T.245. 
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IBBILI TBIMiN V. SOBBAROTJiN. 

MADRAS HIGH COURT. 

OiTiL RBViaiox Pbtitums Nas. 1121 to 12)3 

cv 1918. 

April 20, 1920, 

Pr«^en^: — Mr. Jastiae Napier 
aod Mr. Jn^tfse Rriebnao. 

ARblALI VE&MAN and ortiBBS — 
DePBMOAHTi — PiTlTIONisa 
t ersus 

T. S. SUBBAROTAN and cthbrs — 
Plaintjpp* — Rbspondbnt^. 

Provincial Small Cause Courts Act (IX. of 
s at— S>«^ instituted on Small Cau<e Court Side of 
^unsif 8 ')ourt~^%egtion of title —Suit re-tnstituted on 
Original Side— Suit tried as Small Cause Court suit b'j 
consent of parties — —Jurisdiction, objection to, 
whether can be raised. 

A suit for reot was instituted on the Small Causi- 
Court Side of a Munsif's Court. The defeudaat 
applied for and obtained an order under section 2t of 
the Provincial Small Cause Courts Act for prcaentu. 
tion of the plaint to a Court bawng jurisdiction to 
try the question of title. The plaint wa> thou 
re-pi-ftsented to the Munsif’s Court on tho Original 
Side, when the parties agreed that there was no 
question of title and wished the suit disposed of us 
a Small Cause > ourt suit On revision the defendant 
objected that the Court bad no jurisdiction as a 
Small Cause ' ourt to try the snit as the order under 
section v8 bad not been set aside : 

Held, that the objection conld not be taken for the 
first time in revision. 

PetitioDP, nnder seotioD 25 of Aot IX (f 
H87, praying the High Court to revise the 
decrees of the Court of the Distriot Mausif, 
Karnr, in Small Cause Suit No?. 1396, etr., 
of 19.7. 

PACTS appear from the jadgment. 

Mr. 8. T. Hrinivasa Qovalachariar, for the 
Petitioner.— The ease having been removed to 
the 61e of the original suits, it was not eompe* 
tent to the Distriat Mnnsif to try it again on 
the Small Cause Side. The want of juris 
diotioD aanuot be oured by the oonsent of 
parties. The parties are not competent to 

sire jorisdiotion where it is inbereotly 
wanting, 

Messrs, T. R. Venkatarama Sastriar and 
M, 8. Vaidyanatha Aiyar, for the Respond- 
®®^f'~'^he dootrine tbatoonsent eannot give 
jarisdiation is not of nniversal aoplioation. 
See L'idgard v. Bull (1) and Minalshi ^faidu v. 
Suhraminya Sastri (2). Here, ihe suits were 
sent to the Original Side si nply for sake of 

(1) fl A. 191 (P, 0.), 1.3 r. A. 114{ 4 Sar P. 0. J. 7tl; 
6 Ind. Dec. (n. h.) 661. 

(2) 11 M. -za at p. 35 (P. C.l, U I. A. 160; ' Sar. P . 
C. J. 64; 11 Ind. Jur. 393; 4 lud.Dcc. (n. s.) 18. 

10 


aonvaniense as it was then understood that 
a question of title was involved. As it was 
found that there was in fast no auoh qnestion 
parties agreed for their trial as Small Cause 
suits. The objeatiou as to want of jurisdia* 
tioD should not be allowed to be raised for 
the Brst time in revision. 

JUDGMENT. — These revision petitions are 
against the dearees of the Small Oanse 
Conrt of Xarnr in a nnnabsr of suits brought 
to reaover various sums as rent. They were 
tried together by aonsent of parties and the 
juigment ia of 1917 deals with all the 
eases. Various objsations ware raised before 
us, the only one of real subitanae being that 
the Small Cause Court had no jorisdiotion 
to try the suite. They were all originally 
&led in the Small Cause Coart, The defend* 
ant applied for and got an order under 
seoHon 23 of the Small Cause Courts Aot 
(IX of 1837) retarning the plaints to be 
presented to the proper Conrt having 
jurisdiotion to try the question of title. 
They were so presented to the Munsif 
and when taken up for bearing, the 
parties agreed that there was no question 
of title that need be tried and wished the 
suits to be disposed of by the Small Cause 
Court. This was done, and they were tried 
and disposed of, on the merits. It is now 
objeoted that there was no jarisdiation in the 
Small Cause Court to try the suit®, as the 
order under seotion 23 liad not been set aside. 
We think, however, that this is not auobjeo* 
tion whioh we should allow the defendants to 
take in a revision petition for the 6rst 
time. We thir.k that the fasts of these oases 
do not bring them within the doctrine 
that consent cannot give jurisdiction, 
where there is an absence of inherent 
jurisdiefion in the Court trying the case. 
[Trie Ledgardv. hull (1) and Minakshi v. 
Suhram'inya Sastri (2) where the distinctions 
are explained by the Privy Council.] We, 
therefore, overrule these objejtions. A ques- 
tion of limitation was raised as to some of 
the suits. It is not clear on the record that 
they are beyond time : for it is not shown 
that there was aoy delay between the return 
of the plaints by the original Court aod 
their being re pre^eated In the Small Cause 
Court. Oa the merit?, it is urged that there 
i< DO valii contract to pay the iooreased rent 
of R*. 1-4-0 p^r a^ve. The agreement has 
been found by the Munsif and no point wa^ 
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raised before him, that coDsideration was 
weriliDg. We eanrot allow it to be raised 
bere. There wan also evidenoe od whioh the 
MoTisif ooold 6nd that the aprreerrent waa 
not for a limited period only and the reason 
for the addition of t^o annar, viz, the 
revenue increase, certainly snpports the 
Munsif B view. This ohjeofion also fails, 

The further objeafioo has b?en raised in 
eleven euitn in which ^rain rents have been 
decreed. Whether rent was payable in 
kind or money was a question of fact, 
oarefolly considered by the Munsif ; and we 
see no reafon why we should interfere with 
bis deoifeiop on Ilia point. In the revolt, 
all the petitions are difinissed w.tb costs. 
Vakil’s fee in each case will be Rs. 

M. C. P. 

Fetitions diimitstd. 


MADRAS HIGH COURT. 

Civil. APPEAL No. lt-:2 (.V 1919. 

April 16, <920. 

Sir John Walli>, Kr., Chief 

Justice, and Mr Justice Moore. 

KONDAPALLl VIZI V AH ATHN A M 

ASl) AWCTHITK, MlNORi', HY NfcXr FkiEKD, 

KONA DALAYYa— P i,*i.^,iirrs 

— Appellants 

vpr$u8 

MANUAPAKA SUDiRSANA R40. 

uiNiOK, BY Guardian od htem 

KONDAPALLl VENKATA KRiSHNAYA 

AND OTHERS — D(K NUANTS 

Remposdrnts. 

Rc'jixlrntion Art ^i'K/ of '0* H), « '7 (3' — Auihorit'j 
to adopt contained in IJ'i'tt »J muior — Regintiutioii, 
ichcthcr neccfiBury. 

All Jiiitliority to mlojit conferred by a Will docs not 
rt'Cliiirc rcfjistratioii to render it valid. aUliou(;lt the 
execiilunt was a minor and tbc bc{)uet>t8 iiiuy not bu 
> uHd. 

Appeal apalnst the decree of the District 
CoDit, Ganjaip, at Berharopore, inOiiginal 
Suit No. 2 of IMS. 

FACTS appf ar from the judgmeiit. 

Mr B Sationmiipi'a, for tfe Appel* 
lanie. — Thougfi the \Vill was rogisttred there 
was no valid registration of the power to 
adop', as the Will was not preteuted for 
If g i traticn by either the donor or (he 
(.lore?. 


The instrument cannot be said to be a Will 
fis it was executed by a minor who has no 
legal capacity to make a Will. There are 
lots of dispositions in it which are all 
invalid. 

Mr. H. Surj/anaraj/ona, fer the Respondents, 
—We are not bere concerned with the disposi* 
lions of properly contained in the Will. They 
may or may not be given effect to. The ques* 
lion of the requirement as to regisfration 
does not depend on the validity of the 
dispositions. In Arumuffam hillii y. Aruna* 
c allam Fillat (1) it was held that a 
Registrar cannot refuse to register a Will 
rn the ground that the ezeontant is a 
r inor. 

The droument in question is'a 'Will* 
wittpiD the meaning cf eection 3 (57) of the 
General Daoses Act. 

•'UDGMENT.— We are not prepared to 
differ from the finding of the learned District 
.*udge that the Will is genuine. As Le says, 
the evidence of ezeouticn is net very strong, 
bat that is largely attributable to the fact that 
the parties who r ow oonfest the Will accepted 
(rd acted upon it for many years, so that 
when it was challenged many of the witnesses 
wore dead. 7'be fact that the Will, though 
made by a mirnr, contained dispesitions of 
property os well as the anthorily to adopt 
dees not appear to us to afford any indication 
that it was not genuine. Ihe deceased was 
19 and the fact that his minority bed been 
prolonged to 21 owing lo the appointment 
< f a guardian under the Guardians and Wards 
Act may have been overlooked. The 
irivalidiiy of the bequests appears to have 
been discovered alter his death and no 
attempt whs made to give effect to them. 
This negatives the eoggeetion that they were 
insert'-d in a forged Will with some corrupt 
intention. 

The widow hereelf when she was 23 
adopudabiiy under the authority given in 
tie Will, and her motber-in law, who now 
give' evidence for the plaintiffs, obtained a 
maintenance-deed from the father of tbe 
adcptid boy reocgi iz tig the adoption. Tbe 
pre»ei.t case appears to have arisen from the 
fact that, eon etime after tbe adoption, there 
wan a quarrel between these ladies and tbe 
father of the adopted boy, Tbe power to 
adopt has been questioned as net validly 


(D 20 M. 261, 7 lu'J. Dvc. (n. f.) ISJ 
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conferred. Siotion 17 (0 of the lo'^ian 
Begietraiiion Aat reqiireii aathorities t) 
adopt, not oonfeired by a Will, to be regie* 
tered. The Will in qaeetioa was registered 
as a Will, bat it is said that this was not a 
val'd registrafim of the power to adopt, 
beoaose tbe Will was not presented for 
registration by tbe donor or by the donee, 
bis widow, or by tbe adoptive son, as reqaircd 
by sestioD 40 (2) of tbe Aet. The answer 
is that an aothority aonferred by a Will does 
not reqiire registration. It has, bo * ever, 
bsen argoel that tbe instrament exeaated 
by the deceased was not a Will beeaase tbe 
execatant boy, a mioor, was nnable to make 
a valid Will, Will is d»-6oed in the Q-anerril 
Glaases Ac^, 1B97, ssolion d(57) as ioolad* 
iog a codicil and every writing makiog a 
volantary posthamoas dieponition of prc* 
party.'* The docnment, therefore, folly satis- 
des the df>6oitioQ which is applioible t) tbe 
word “Will" as ased in the Registration 
Act. The qaention whether effect can be 
given to the dispositions of property contain* 
ed in tbe Will is a different one and mnet 
depend on the qaestion of bis age at tbe 
date of execation, and the farther qaestion 
whether bis minority bad been prolonged 
by the appointment of a gaardian ander 
the Gaardians and Wards Act. These are 
qaestions which are beyond the scope 
of the Registration A^ct. In condrmity with 
this view.it was held in Arumugam Pillai v. 
Arunachallam i-illai (1) that tbe Kt'gistrati n 
department was not entitled to refo^e 
to register a Will on tbe groand of the 
alleged minority of tbe execataot. 

Tbe appeal fails and is dismissed with 
oosts. 

M. 0. P. 

Appeal (li$mtt$ed. 
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OGOa JUDICIAL OOMMISSIONBR’S 

OOURT. 

FxiiST CiViL Appeal No. 50 op 1917. 

April 12, 1920 

Present:— Mr. Stuart, A. J. 0., and 
Pandit Saohaiya Lai, A. J, C. 

MUHAMMAD ALl KH 4N— Plaintipp— 

Appellant 

versus 

GHAZANPiR ALI KHAN and others— 

Dkp«'<dants — R«sponpant^. 

Custom, proof of— Wajib ul-arz, entry in, talue of 

Plaintiff setting up custom— Failure to establish 

custom, effect of Jadg'i/icnt not res judicata or in rom, 
admissibility oj, in evidence— Muhammadan Law— 
Marriage— Acknowledgment of marriage, effect of, 

Stuart, A. J C . — Where a wajib-ul-arz contains 
a record merely of the wishes and opinions of tho 
parties it cannot bo raa:arded as establishing any 
binding custom at variance with the personal law of 

tbe parties 167, col. 1.] 

w heu a plaintiff, in order to succeed, has to 
establish tho existence of a particular custom and 
fails to ostahlish it. it is not open to the Oourt to do 
otherwise than dismiss the suit. [p. 157, col. i.] 

A judgment which is neither res judicata, nor a 
judgment in rem, is admissible in evidence as 
showing that a particular claim was previously 
asserted and x'ejoctcd. fp. l'’7, col. 2,] 

KankaiyaLal. A J. C,— Tho existence of a custom 
in allied branches of a common origin lends strong 
antecedent probability to the prevelance of such a 
custom in another branch of tho family of tho same 
group, [p >^2 col. 1.] . , J 

Allthough no prcaiimptiou of marriage can bo made 
from prolonged cohabitation, yet when a man 
acknowledges that a ^YOInan is his married wife, such 
acknowledgment, though made from uUeiior motives, 
is surticient in tho eyes of iluhammadari Law to 
inv'cst the woman with tho status of a married wife, 

and her subsequent born children with iho status of 

legitimacy, unless a marriage is shown to liavo boon 
legally impossible, [p. Idif, col. 1.1 

Appeal from the decree of the Sabordinate 
Judge. Laoknow, Tahsil Mohanlalgaoj, dated 

8tb January 1917. ^ 

Sir Hewy Stanyon, and Babu BtsfieskwaT 
Hath Sritattaoa, for the Appellant. 

Mesere. Mohammad Tfu«n4, Mohammad 
Nasimaudl^avab All, for Respondents Nos. 

1 and 2. 

Baba Ram Okandra, for Respondent No. 2. 

Baba Nugendro Nath Qhoshal and Mr, Masih 
f’ddir, for Respondent No. 3. 

JUDGMENT. 

Stcakt, a. j. C. — This is an appeal against 
the decree of the learned Sabordinate Judge 
of Mohanlalganj, dated the 8tb January 
l.a7, dismissing tbe suit of Mohammad 
Ali Khan, appellant, for the poB?e‘’Bion of 
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aertam village?, shares in village?, and 
other propertr, and mesne prodts. The 
village? are eitoated in the Sitapor and 
Bara Banki dibtriots. They belonged to 
Sheikh MczafFar Ali Khan who died on 
the 18th April 1590. This gentleman was 
a Bezid Kbani Kbarzida of the Bara 
Banki distriot. He was married to a lad}’, 
oslled Z^hra B hi, who died on the tth 
AogQst U04 He had in big keeping a 
sertain Mutammat Phondan-nn nisa who 
had been a prostitute before she came to him. 
By her he hid several daughters and a eon, 
oalled Gheziiifar Ali Khar, defend int res- 
pondent in this appeal. Ghuzinfar Ali Khan 
asterts that his mother was married to 
Mozaffar Ali Khan, and that he is the 
legitimate sen of the Jatfer. The family 
of Meziffar Ali Khan is a family of statd- 
ing. They are Siddiki Sheikhs, who trace 
their origin to the Kir^t Khalifa Abu 
Bakar. Aoarrdirg to their family history, 
their anaestor, Ki/.i Naainllah, who was 
in the twelfth generation rf de^oent from 
Abu Bakar, was Ke/.i of Brghdad. Ha is 
said to have some to India in the twelfth 
oentory during the reiun of King Shababud- 
din (belter known as Muhammad) of Ghori 
and to havesettled in Amroha. ilis deeoend- 
ants fur three generations are said to have 
held the ctliae of Kezi at Delhi. About 
1345 A. D. hi3 great grand-sor, Kezi Nasret- 
ullab, was sent to Oudh by Muhammid 
Bin Tughlak to subdue the Bharn. Tl'e 
de^oendaritfl of this family subsequently 
divided into three main Lranohes— tliose of 
Pahar Khan, Said Khan and Bs/'d Khar. 
Thefe three were either broil ers or closely 
related sollateralH. They founded three dis- 
tinct families or khandavs who are known as 
the Pahar Khani Khaizidas, the Said Khani 
Khai/adas, and the Bazid Khani Khaizidas. 
The principal member of the Pahar Khani 
Khaizadas is the Taluqdar of Bhatwamau. 
The Said Khani Khanzidas held Paintipur 
and other estates Paintipur was afterwards 
tiKiisferred to the Bez:d Khani, Ilaja of 
Bilelira. In these proofedirgs we are O'n- 
oerntil entirely will) an alleged custom 
of Bizid Khani Khanzidas, The pluiniiff. 
appellant is in the tenth generation from 
Nawab Bszid Khan. It may he tuktn, 
roughly, that Nawab Bo/d Khan died 
some 300 }tais ago. Tbero are six im- 
K.ili.Dt familic'i of Bazid Khani Khanzadas 


in Oudh— the families of the Raja of Mah. 
mudabad, the late Raja of Bilehra, and the 
owners of the Haswapara, Muhammadpur, 
Bishenpup, and Mitaora estates. These 
prooeedioga are concerned with property in 
the Hiswapara estate, imdad Ali owned 
that estate. Mozaffar Ali Khan and Nasir 
Ali were the sons of Imdad Ali. Imdad 
Ali had also two daughters, Nasir Ali 
had a son Niaar Ali, The plaintiff-appsllant, 
Muhammad Ali Khan, i^ the son of Nisar 
Ali. When MczilTar Ali Khan died three 
persons applied to have their names 
entered in the revenue pipers as bis 
s ccee^ors. These persons were his aok- 
n .wledged wife. .\}u$a>nmat Z >hra Bibi, 
Grezinfor Ali Khan, then an infant of two 
years old Under the guardianship of Mil* 
Kimmai Phundan un uisa, bis mother, who 
eldimei to be the legitimate sen of the 
riucea'-ed, and the deceased’s brother, Nasir 
Ali. The Tahsildar reported on the 6th 
June 18 0 (Kxhibit A-J^) that Nasir All’s 
Dime should ba recorded on the ground 
that he was in po-'session. The Deputy 
C >mmt89iorier, Lieutenant Oolonel Grigg, 
hy his order of the 19th June l8^U, 
(hJxliibit A-3I) directed that the name 
cf Ghazinfar Ali Khan, coder the guardian- 
ship of his mother, and aLo the came 
ff Muianimat Zobra Bibisbould be entered 
on the khewat as part owner without 
ipecihcaticn of extent of share along with 
I he name of Ghszibfar AH Khan as the 
son of the ntkuhi wife. \fu9ammQt Zohra 
B.bi a.nd Gheziofar Ali Khan remained in 
jospession. It is lo be noted that an 
tight annas share in Bambhauri, in the 
Sitapnr district, was recorded in the oame 
of Nasir Ali. Nasir Ali died in 1903. He 
survived hie eon Nisar Ali. He was suceoed- 
ed hy Raza Hu.-ain, eon of his sister 
Naorez-un nisa, and bis grand-daughter 
Kaniz l*<itima. On the lOfh January lh99, 
shortly before her death, Zobra 

Bibi executed a deed of relipquishmeut 
(Lxhibit A-^8) wbiol) was registered on 
the lllh January 1S9P, by which she gave 
up all her claims in favour of Giiszinfar 
Ali Khan, As has already been elated, 
she died on 9th August 1S04. Go the 12th 
March 1902 Gbazmfar AJi Khan instituted 
a Huit for the share in Bambhauri against 
K«za Husain and Kaniz Fatima. On the 
7 li April IfOi Hizi Hqsftin and Kaois 
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Fatima ioStitnted a Puit agamat Ghazinfar 
Ali Khan, Muaammat Z>hra Bibi, Musammat 
Phcndao-on-nisa, and a trannferea, for 
posiepfion of the property of Mozeffar 
Ali Khan (who had di*“d eleven years and 
264 days before) whieh was in their 
poseession The Subordinate Jadge decided 
Gbezanfar AH Khan’a suit for pospeesion 
of the share in Bambbauri in his favour 
and dismis'ed the other enit holding Ghazan* 
far Ali Khan to be legitimate. Appeals 
were tiled to the Court of the .Indioial 
Uommissicner. Theee were decided in one 
judgment on the 23rd July ISOS. The 
learned Judges who deeided thefe appeals 
arrived at the eonolosion that Ghazanfar 
AH Khan had been unable to prove that 
Muiaviviot Phundan-uD' niea was njprricd 
to Muzaffar AH Khan. They farther fonnd 
that there was a family oustom by wbiah 
daughters end their deposndants were ex* 
eluded in favour of sons and their deeoend* 
ants. On those Bndings they allowed the 
appeal with regard to the Bambhauri 
property and dismissed Qbazanfar 
AH Khan’s suit. On the peoond appeal 
they found that the plaintiffs had no ease, 
iuasmnoh as they were exoluded by the 
present plaintiff-appellant. They dismisped 
the appeal and upheld the deoisi’on of ths 
Subordinate Judge disraispitg the Fuit 
brought by Rflza Husain and Kaniz Fatima. 
The latter decision became 6nal. An appeal 
was taken to their Lordships of the Privy 
CouDsil by Ghezanfar AH Khan against 
the dismissal of his suit for the Bam* 
bhauri property. That appeal was dismipsed 
by their Lordohips of the Privy Council on 
the 2Jth April 1910 [Ohazoufir Ali Khan v. 
Kcinit Fatima (l)]. Their Lordships toui d 
that on the evidence Meziffar Ali Khan and 
Phundan un-nisa had not been married, 
Qbazanfar AH Khan remained in possession 
of the property with the exception of the 
share in Bambhauri. On the f'th February 
1914 Uobammad Ali Khan inititoted the 
present suit in the Court of the Subordi- 
nate Judge of Bara Banki against Ghazm- 
far AH Kbao. Phundan un nisa (who 
died in the following year) and certain 
transferees. The bearing of the suit was 

(1) 6 Ind. Can. 67*1; 13 O. C. I'lO; U C. W. N 690; 
T A. I , J.679i 11 C- L. J. 6.9; 12 Horn. L. K.4+7; 8 M. 
L.T. 69; 0910) M. W. N. 312; 20 M. L. J. 579; 32 A. 
845; 37 I. A. 105 (P. C.). 


subsequently transferred to the Oonrt 
of tbe Snbordinate Judge of Mohanlalganj 
who decided it. 

The case put forward by the plaintiff* 
appellant is that, under the custom of tho 
family holding tbe Haswapara estate, a abild* 
less widow Rueeeeds to the property of her 
deoeased husband for life, and that after 
her death tbe property goes to the aol* 
lateral heirs of her deoeased husband. Later 
on in tbe preosodings he enlarged this plea 
to a plea that the auatnm which he asserted 
prevailed among.st all Bazid Khani Khanza* 
das. He further asserted that Mcziffar AH 
Khan and Phundan-un nisa had never been 
married. He thus put forward as his plea 
that, on the death of Muziffar AH Khan, 
tlie estate had devolved for life on Musimmat 
Z )hra Bib’, and sncceasion had opened in 
his favour on the 9th August 1904. He 
also asserted exolupion of daughters and 
their descendants. Ghszanfar AH Khan in 
reply again asserted that Muz>ffar Ali Khan 
and Phundan on nisa bad been married. 
Tbe learned Subordinate Judge, who decided 
the suit, in a very careful and intelligent 
judgment, found that the existence of the 
custom asserted by the plaintiff had not 
been established. He dismissed the suit, 
finding, at the same time, that Mvaimmnt 
Phundan-un nha and Muzjffar AH Khan had 
not been married. 

I now proceed to the determination of 
the appeal, 1 have already noted that there 
are six important firailies of Baz d Kbani 
Khar.zadas. The most important are tbe 
families of tbe Raja of Mahmudabad and 
the late Raja of Bilohra. Mahmudabad 
and B.Iehra both bsin.? tilitkis, succession 
to which is governed by Act I of 1869, and 
the snbsjqient amending Acts, the question 
of family custom as affecting succession can 
only become of importance should all heirs 
f.^il under tho provisions of the first ten 
cliuses of Bfo'.ion 22, Act 1 of 1869, as 
amended. U? to the present, the question 
has not ari-en in oithor of these familice. 
The remaining four families are (he families 
which own the Bishanpur, the Mitaura, tho 
Mahammadpnr, and the Haswapara estates. 
Leaving for the pr.»sent the Haswapara 
e.tato, with which the present proceedings 
av) ociiosrned, oat of consideration, 1 shall 
sjusider the evidence with regard to the 
Bishanpur, the Miiau'a, and the Maham- 
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madpnr estates relating to the exietenoe of 
a oustom in derogation of the ordinary 
Mohammadan Law. I may remark in limine 
that the evidenoe in this aase goes to show 
that the provisions of the ordinary I^Ioham* 
madan Law have not been followed in 
most instanoes by Haz^d Kbani Kbaczidas 
to dotormirie questions of nuaoession. 

Tbo first question to be deoided ie, 
whether there is any oustom having the 
foroe of Jaw wbioh prevails in all the 
Hazid Khani KbaLzida families in question. 
1 need not take into aoeount the alleged 
oastoma amongst Pahar Khani Kbarztdaa 
and Said Kbani Khaezrdne, as those branshea 
separated from the Bazid Khani Kharziraa 
at least ten generations ago. In the oase of 
the Bishanpnr estate there is a letiib-uhart 
proved at the Settlement of 1865 lExhibit 
53). The ivajib-uUarz is with regard to 
the village of ISishaupur. A translation 
of the important pasaege is as fol* 
lows: — 

"The rule of inheritanoe is this,, (hat if 
any lamhcrdar or oo sharer hes two married 
wives of the biradari with one son by ore 
wife and several sons by the other wife, 
then the one son of the one wife shall get one- 
half and the several eons of the other 
wife shall get the remaining half in equal 
shares. If one of the wives be ohiidJe^s, 
then, after the death of her husband, she 
will remain in possession of one-half share 
till her death without power of transfer, 
and after her death the sons of the other 
wife shall divide it among themselves in 
equal shares. If the /a»i6ar(far or oo-sharer 
dies ohildless his widow shall remain in 
pcescasion till her death without po^er of 
transfer, and after her her hu-ibaDd’s heirs 
will be entitled to get the share. If during 
bis lifetime the huehard makt;S a gift cf 
his share in favour of his wife in Itiu 
of dower or in any other way, the wite 
shall have power to make a gift, sale aid 
mortgage in respeot of the gifted property. 
A yhair hvf married wife or her ohildren 
will not get shares as against the ohildren 
of the biradari, but they will get mainten. 
r.nee if they are of good oharaoter and 
are obedient. If there be no obildien by 
the biradari wife, sto will be the owner 
of the share till her deatl, and after her 
the children of the ghatr huf marr ed wife 
shall be the owner of the shares. An 


unmarried woman or her ehildren shall 
get maintenaoee if they are of good 
obaraoter and are obedient to the heirs 
of the deoeased whose mistress the woman 
was. If the eo sharer has given by means 
of a writing suob things as «>, grove 
and house to the unmarried woman or to 
the ghair-kuf married wife or to their 
ohildren, then they will remain in possession 
without poner of transfer. Daughter’s 
ohilJreu get no share in any family 
aioording to oustom. But if any oO'Sbarer 
has given anything to bis daughter or 
dioghter’s son and rfdooes the same into 
a writing when they will be the owners of the 
same, and will buve also powers to make a gift 
and sale.” 

The oustom laid down here is that, in 
event of the propriety having two wives 
and a varying number of sons by eaoh 
wifr, his property is divided aooordiog to 
the number of wives ai>d not per cap'ta 
eosording to the number of eons. If one 
of the wives is ohildless she is entitled 
to a life-estate in her ebaie with reversion 
tc the sons of the remaining wife on her 
death. Daughters get no shares. A 
ohildless widow gets a life estate with 
reversion to her hushand’s heirs, These 
rule? apply only to wives of families of 
an equal degree with that of the husband. 
In the oa!re of a wife whose family is not of 
an equal degree, that is a ghair huf wife, 
neither she nor her ohildren are to get 
aryching more than maintenanoe, and they 
are put in no better position than a mistress 
and her ohildren who also ge». maintenanos. 
The provisions of the Wi)ib ut art formed 
the subjeot of a judicial deoieioD. Sameam 
All, tbe owner of the Bisbanpur estate, 
died on tbe 18lh October l8?9. He left 
two wives, Khatnu Bando Bibi and 
Makbulonni'-a On his death tbe two ladies 
took joint possession cf the property and 
subeequently divided the estate between 
t^em^elvea. On tbe death of Kbatun Bacdo 
Bibi, MakbuloDuisa ap[lied to have her 
name entered in tbe Colleotor’s regieter 
in plaoe of the deoeaeed’s name. The 
applioation was opposed by Abdul Rahman, 
Sou of Abhns All, amsam All’s brother. 

1 oe dispute wus mi bi^equently leferred to 
arbitiHtioii nid an awnid was made allotting 
Kbatun Btnuo B i.i’s share to Abdul 
Rahman and dividing the moveable property 
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between him and Makbnlonmea. On the 
22nd January 1895 Makbalunniea exeeuted 
a deed of gift traneferring a part of her 
share to her brother’e eon. Thereuoon Abbae 
All, Sameam Ali’e brother, sued her and 
the donee for a declaration that the gift 
would be void ae against him after the 
death of the donor on the ground that 
Makbulunniea bad a life-interest only. Ihe 
iudieial proceedings were terminated by a 
judgment of Mr. Spankie. Additional Judicial 
Commiseioner. of the 14^.b March 189J 
(Exhibit 61). He held that the custom 
of inheritanos recorded in the iomh ul an 
was a good custom and that the widows 
of a sonless Kbanzada in this family 
ob'ainsd a life-interest in the property and 
nothing more. This instance thos sopports 
the existence of the custom asserted by the 
plaintiff appellent. 

I now come to the Mitaura estate. Ihere 
are three wa:ib ul araiz on the reoord--one 
of the village Banar, one of the village 
Katri and one of the village Mitaura itself 
(Exhibits A 22, A 41, A 42). The 6rst 
Exhibit declare? that if a co-sbarer has 
two married wives with a eon by ore 
wife and two sons by the other the ehares 
will be divided according to the number 
ofisons, that is, per ciptla. It oontmaes 
that, if be I as only a daughter by one wife 
and a son by the other, the daughter 
will get a share as against the son, but 
that if he has a son and daughter by the 
same wife the daughter is excluded by the 
son. In the case of the widow of a childless 
proprietor it is laid down that she will be 
the full owner of a half stare with fall 
power of transfer. This is the tr uib ' 
of Banar. The trniib-ttl arr of Katri statis 
that the custom of inheritance is the sau e 
as in Banar. The wajib ul are of Mitaura, 
which is another village of the same estate, 
varies the custom. A translation of the 
paragraph relating to succession is as fol- 
low?;— 

"The male istuc baoomes entitled to 
inherit. In the absence of a male issue, if 
the share of the deceased is divided, or if 
the renlition of account takes pl-»oe, then 
his widow remains in possession of the 
share and enjoys power of transfer also. 
But if the share Us not divided nor has 
there taken place any rendition ot account 
then the widow is not entitled to get 


the sha-e. She gets only maintenance. In 
case there is no widow entitled to inherit, 
the own brother or brother’s sons, other- 
w;?e the daughter and daughter’s sors 
become entitled to inheritance. If the'e 
are sons from several wives then tt o 
shares are divided according to tbo 
number of sons. The custom of ^ adof- 
tion prevails, but the condition is that 
the person to be adopted must be of the 
family and one belonging to another fami y 
cannot be adopted, even the widow who is 
heir to her husband’s property can adott 
at her own will, from the family ^ of her 
husband. The adopted son is the heir of the 
adopter like a natural son and gets no share 

from his natural father ” 

Sasoesnon to the Mitaura estate was the 
Bubieot of judicial decision by this Court. 
Tasadduk Husain was the holler of the 
estate He was a Shia. It is to be noted 
that Muziffar Ali Khan, with whose property 
we sre concerned in this appaal, was a 
Sunni On Tasadduk Husain’s death he was 
BQcceeded by bis widow. Asifunnisa. From 
her a portion of the property went to her 
father and brother. Azimunnisa and Zamin 
All sued to recover possession of this portion 
on the ground that Asifunnisa had no title 
as a widow governed by the Shia Law. The 
defendants set up the custom ac stated in 
the wriib ul arciz to which I have referred. 
The matter was docided 6nally by a decision 
raoorled a? Mohammad AU v. Ahmad* 

:Zsa (2) on 1 1th 1692. The 

following is an extract from the judgment, 
at pages 7 and 8, on the matter of 

oustom; — .... . 

"Now, as to the plea of family ouatoro, 

it was practically abandoned by learned 

Counsel on both sides before the close of 

the hearing. I am clearly of opinion that 

mlhinK pos-6»8init the attribute, of valid 
and binding custom has been established, 
aoveral iV 2 .ib ul have been read to us. 

but from none of them can it be gathered 
that there is any uniform immemorial custom 
ag to the admission or exclusion of females 
in matters of iuberitanoe among Kharzadas. 
ThtseuJ' ib oiuu'Ptforih virying oastoms, 
some excluding female^, some giving them 
a parliil. and some an absolute title, and 
in two of the villages which Tasadduk 


(2) 1 0. C.Sup. C. 
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Hueain himfelf poesessed (Banar and 
Helapaia) (fee aa^tom evideceed by (be 
wa^ib ul araiz ia onifl otirg, ie , there is more 
than one onstom ns to the same matter in the 
same family. In faa^ all these tcaiib’uUnrait 
are of (he kind commented on by their 
Lordships of the Privy Ccunoil in the ©are 
of Uman Parshad v. Gand^arp Sir.gh (3). 
They record much mere the wishes and 
opinions of the parties to them than any 
settled immemorial onstom. A good illoetra 
tion of this is the fact that after the irajih- 
ul art of ore village had [been drawn up. 
Taeaddok Husain endeavoored to get it 
altered with a view to give the right of 
succession to Zimin Ali, his sister’s son. 

1 6nd that no binding coatora varying the 
Muhammadan Law has been proved. The 
parties, therefore, most be held to be bound 
by that law ; and as, admittedly, they are 
all Sbias the law applicable to them fe the 
law of the Shia sect. Under the law 
Tasadduk Hufain’s widow, as a ohildlsss 
widow, had do right to snooeed to any share 
in her husband’s estate. She, however, held 
possession of the whole from .Inly 1875 up 
to her death in December 1678. On her 
death the plaintiff succeeded in obtaining 
possession, forcibly it is said, of t^e great 
bulk of the property which is situate in 
the Sitapur district, hut the defendants 
were by order of the Revenue Authorities 
put in possession of the small portion 
now in suit lying in the Bara Banki district.” 

It will be seen that the plea of custom 
was argued and decided although theargu- 
ments apparently were not prtseed at the 
end of the proceedings. The Court here 
decided clearly tlat there was no oos'om 
proved and that eucoession mut-t he accord 
ing to the provisions of the Shia Law. The 
custom had been asserted but was not 
recognised. 

I now come to the Muhammadpur estate. 
The tpajil ul Qiaiz produced frem that estate 
are tie aiz of Mul ammadpur ili-elf 

(Exl ibit 52) and the wajit-ul.uiz of Kai dati 
(Exhibit A-41). The following is a Irens* 
lation (>f the paregraph dealing with the 
(luealicti of sueoeesion, in Exhibit 62 : — 

Tie rule cf ir.heiitance is (biji, that 
if any oo-sbarer has two married wives of 

(8) 14 I. A. 127 tp n.): l.'i C. ?0, 11 fnd .Tur. 474| 
n Bnr P. C. .1. 7li hftliqiio mid Jurkson'e P. C. ^o. W'j 
7 ]n<l. Dec. (n. e j GbU. 


the radar* with one son by one wife and 
several eons by the other wife, then the 
one son of the one wife shall get one-half 
and the several sons of the other wife 
shall get the rematning half in equal 
shares, that is to say, the share will be 
divided according to the number of wives 
without any regard for children. If one 
of such wives is ohildlevs then, after the 
death of her husband, she will remain in 
possession of one- half share till her death 
withont power of transfer ; and after her 
death, the sons of the other wife shall 
divide it among themselves in equal shares. 
If the or or.?harer dies childless 

his widow e’all remain in prs'ession of hii 
share till her death. She will have no 
power to transfer it to a stranger, but if 
she wishes to give it to her daughter or 
to some particular heir of her husband 
she can do so in her lifetime. If she 
does not g.VA the aforesaid share to any 
psrson, the heirs of her husband will be 
entitled to get it. 

If during his lifetime a husband makes 
a gift of his share to his wife in lieu of 
dower or in any other way, and reduces 
the same into a writing, then the wife 
will have power to make a gift, sale and 
the widow gets only maintenance. The 
partition of heritage ir, at all events, made 
according to number of male issuer, whether 
they are from one wife or from several 
wives. The wedded wife bslonging to low 
caste and unwedded wife are not entitled 
to inherit, but get maintenance provided 
they are of good character. The cthansi 
right and the custom to adopt do not pre* 
vail ” 

it will be seen that this tcajib nZ-ars directly 
oontradiota the tciiib nl arg of Muhammadpur 
inasmuch as it states that if the property 
of the deoeai'ed is divided or if the rendi* 
tion of account takes place then the widow 
of tlie deceased becomes the heir and she 
enjoys the power of transfer also. It further 
oobtradiota the Ufjib ulatz of Muhammadpur 
iu statiDg that the division is to be according 
to the number of male beira irrespective of 
the number of widows. 

Theie has been no judicial p^'cncunoemeut 
as to the validity of ouetnm in this estate. 

I fiftve now to ooi eider whether it can 
be held tf'ftt (here is aiy oastorn applicable 
tolhe khanjt.n or collection of (he si* familie*i 



INDIAN CASES. 


158 


Vol. LX] 


M0HAMM4D ALI KHAN V. QHA^i^FAR ALI KBiN. 

It ia to be noted tba*', aeaDriin;; to the 
pedigree aeoepted by the learoed Sabordi< 
Date Jadge at o. p. 1C92, Bszid Khan bad 
three bodp, Inayat Khan, Fateh Khan, and 
Hidayat Khan. Ilidayat Khan was the 
acoe»tor ,of tbe Mabmndabad family. So 
the Mabmadabad family asperated nine 
generations back. Inayat Khan had two 
BODS, Mnhammad Kaim Kban and Aolia 
Khan. Aolia Khan was tbe anoestor of the 
Mobammadpcr family. So the Mohammad* 
par family separated eight generations bask. 
Mabammad Kaim Khan bad three grand-sons, 
Bedar Bskht, Mabammad Imam Kban, and 
Gbolam Husain. Bedar Bakht was tbe 

4 

aneeBtor of the Bishanpur family. Moham* 
mad Imam Kban was the aro?stor of the 
Bilebra family, and Qba'am Haaain was 
the anoestor of tbe Milaora family. So 
these three families separated six generations 
baek, Fateh Khan was tbe anosstnr of tbe 
Haawapor family. They separated nine 
generations baok. There has tbas been 
ample time for different oastoms to grow 
up in tbe different branohes. We have 
it in tbe beginning that tbe Bisbanpur 
family has a oostom of snooession by whioh 
a obildlees widow obtains only a life-e^ta^e 
that has been judicially reoognised and 
that in the oase of tbe Mitaura family there 
ia a judioiHl nrocounoemect that the suoeession 
is by Shia Law. In the oaae of the important 
Mabmadabad and Bilebra families the 
UueetioD of oastom has not ariyen and is 
not ordinarily likely to ariee. In tbe oase 
of Muharamadpur the question has not 
ariaen but may arise. In the oase of 
Haswapara it has now arisen. I oonsider 
that, in view of these faotp, it is impossible 
to hold that there is any general custom 
of snoeession affeeting B zid Kbani Khan* 
zidat. Bishaopor has been found to have 
Buoh a oastom. Mitaara is found to have 
none. Mahammadpur records two oor.fliotir.g 
ODfttome. Ihe qaestion of oustora of ouooes- 
sion is thus narrowed down with regard to 
tbe matter before as in appeal to the 
ooetom of eocoeBsior, if an)-, affeofirg 
Haswapara, No light 19 shed on the question 
by evidence with regard to tbe retnainirg 
BfcZ'd Kbani Kharzada families. A fort'<ri 
DO light is shed on tbe question by evi- 
dence as to ons'om araocg-t Pahar Khani 
Kbar.zadas and Said Khani Khatzidas 
J tow oome to the evidence with regard 


to tbe Haswapar family. Seven uia;t'6 ul arait 
were prepared at the time of the Settle* 
ment from 1865 to 1870. Imdad ^li wae 
then alive. Tbe toa ib-ul art of Haswapara 
(Exhibit 5i) was prepared on tbe 25th 
Deoember 1867 and wae veri6ed by Nasir 
All as agent of bis father, fmdad Ali. It 
may have aUo been veriBed by Imdad Ali 
himself. This latter point is not olear. The 
paragraph relating (o succafision may be 
translated as followB: — 

The rule of inheritanoe is this, that if 
0 , 1 )^ lanbirdar oroo*sharer has two married 
wivee from tbe birndafi, with one eon by 
the ore wife and several sons by the other 
wife then the one son of tbe one wife shall 
get one-half, and the reveral sons of tbe 
other shall get the remaining half in equal 
shares, If one of these wives is obildless, 
then, after the death of her husband, she 
will remain in possei^sion of one-half share 
during her life withont power of transfer, 
and after her death the sons of tbe seoond 
wife sball divide it equally among them* 
selves. If tbe lambariar or the oo*8harer 
dies ohildless, bis widow shall remain in 
possession tof his estate) during herliietime 
without po ' er of transfer, and after her the 
heirs of her hunband shall be entitled to 
got shares. If during his lifetime the bus* 
band makes a gift of I i^ share in favour 
of his wife in lieu of ine'tar or in any other 
way, tie wife shill have power to make a 
gif*, sale and mortgage in rsspeot of that 
gifted properly. A g\air huf married wife 
cr her children will not get shares of those 
of birndari (<ir), but they will get main* 
tenanoa provided thattbey are of good oharao!- 
er and are obedient. If the wife of the 
liru'iari has no ohild, she will hive a life 
estate in tbe share, an I after her the share 
will go to her husband’s bhai bhatije (brothers 
and nephews) who are entitled to inherit 
aooording to law, roles of society (nrjan) 
and custom. A wife not married or her 
children will get maintenance like a 
kuf married wife Neither of them wilt get 
share whether the share is divided orun* 

divided. If any 00-sharer or Zimfcarciir gives 

away 10 his unmarried wife, cr to pAatr-/? if/ 
married wife, or to their children, such things 
as sir, grove and boose and reduces the same 
to a writing, they will remain in pog86^sion 
of the flams during their lifetime without 
power of transfer, In my family a daughter’s 
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BOn pret^ no ehare aooordinj? to oos^oir, 
bat if ary oj sharer ffivea eoTietliinjf to 
hia daughtar or diu^htar’a aan and reiaoes 
the fame to awrilincr, thensmb daughter or 
daughter’^* boo shall ba tlie ovroer of the 
eame and n ill al jo have power to make a gift 
and sale. ’ 

It is, hovavar, a vary ramarkable faot that 
in Exhibit A 41-, the w jh!) ul orzn{ rhs vilUve 
S'drawar, prepared on the -Orh Mav 270, 
wbioh was veniiad aeaio by Nasir Ali as son 
and general agent of Imdad Ali, it is stated 
in oaragraph 4— 

“There is no oustom for the daughter and 
daughter’s eon to get inheritanae, nor is the 
widow entitled ander any oiroumstanoes to 
inherit her deaeased hasbind whether the 
property is anoeetral or self acquired. If 
the owner of laud dies ohildless, his inherit* 
anoe devolves upon his collaterals, preference 
being given to nf-arer ones. The widow gets 
Only maintenance. In case there are sons from 
several wives the shares are divided with 
reference to the number of sons. The custom 
to adopt and the :o‘h'iu-.i right do not 
prevail.” 

Again, in Exhibit A 45, the wajib ul an of 
Ilimbhauri, dated the 13th April lo'^O 
verified by Nasir Ali as son and agent of 
Itadad Ali, the custom regarding inheritance 
is stated as it prevailed in Sidra van. Phuo, 
Nasir Ali made two absolutely conflicting 
etatenients in ltG7 and l?70. In leG7 he 
stated that under the oi.stom of the family 
a ohillless widow had a life^interest in her 
deoeaf-od husband’s estate. In IS70 ho stated 
that she had nothing more than a right of 
maintenance. The learned Counsel for the 
appolUnt would have u.s minimi/a the efl^et 
of the statements made by Nasir Ali in 
1'70 on the folljwiiig theory. His sugges- 
tion is tliat in lJ:i70it occurred to N»sir Ali 
that ;f lio asserted that a widow had 
nottiin; miie than a right of ruaintenance 
lie inipht he in a position to rlitain tlio 
property of .Mr,/ifTar Ali K'lan who was his 
elder brother wlien the latter died without 
giving anyrliing except a right of rnaintc-n- 
to Mui imimU /iihra li bi. Me paints 
out that when Mu^ifFar Ali Khan died 
Nasir Alj actually olairnod the property at 
the li.no of mutation proceedings denying 
that M n$ 1 liui'it '/john Bibi had any right. 

1 cannot, howevo", accept this contention, 
lu lt7; Muzatfar Ali Kliau wae not m^re 


than 34 or 35 years of age. This ie olear 
from the statements of hie age given in 
Exhibits GI, 07 and C8. 1 eanoot aacept 

it as a likely hypothesis that Nasir Ali in 
1S70 was deliberately oalculafing on the 
prospect of his brother, who was then a 
man only 31- or 35 years of age, dyiog 
without issue. We have no reason to suppose 
that at that time iV/ucummo^ Z >hra Bibi was 
considered incapable of bearing a son. 
MnziiTar Ali Khan was capable of begetting 
ohiHror, as is shown by >he fact that be 
begot several children from Pbundan-an nisa. 
The explanation is rather that there was no 
real custom and that the members of this 
family were inclined to invent customs almost 
from day to day as their inclination took 
them Moziffar Ali Khao himself verified four 
/c iit& ul ar iz <t the time of the rame Settle 
ment. These were the W'lnb-ul-arait of Eliwal 
Bhari (Exhibit 32), imlipur (Exhibit 34>, 
BAchhrajmau (Exhibit 3d) and Bibipur 
(Exhibit 33). The following is a trinela- 
tion of the passage dealing with the question 
of succession in liawal Bhari: — 

‘ The rule of iuberitance is this, that if 
any one has two wedded wives from the 
hiradariy with a eon from one wife and 
several sons from the other, then bis share 
will be divided among hie eons equilly, t c , 
ret ard will be had rot to the number of 
wivee, but to the number of sous. If one 
of such wives bo childless then, after the 
death of hi>r husband, she will get main- 
tenance but no share. In the eame way, if 
there is only one wife and she is childless 
then, after the death of her husband, she 
will get possession over the divided share 
of her husband without power of alienation. 
Bat if the ehare is not divided it will be 
inherited by the dcosaved’s brother and 
brother’s sons or any other near relative, 
and the iJow will get maintenance. A 
ghair-huf wedded wife or an uuwedded wife 
and th^ir sons will gat maintenance, pro- 
vided they are obsdiont A childless widow 
belonging to the biradiri can adopt but in 
the pre.senoe of noarer relatives cf her has» 
bind she oanno' adopt another person, 
whe’hor the abare is divided or undivided. 
If a co-sharer has given someting in the 
form of grove or house to ghair kuf 
wo bled wife, or to hie unwe lded wife, or to 
the sons from such wives then she or ha 
will remain in possession thereof without 
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power of alieoalioTi, and when she or be 
dies without leaving any son, then the nearer 
relative of the man whose kept mistress 
she was will get the share. A daughter 
will not get a share under any eiroum 
stanee#! that is to say, whether there is a 
son or not But she will be the owner of 
the share if her father has given it to her 
daring his lifetime and has redueed the same 
into a writing.” 

In the remainder, the oustom is stated to 
be the same as in Rawal Bhari These 
utnjib ul araiz are not dated. Aoacrdiog to 
these entries, a ehildless widow obtains a 
life estate only Bat these entries have little 
value owing to the oirourastanoes in whioh 
they were prepared 1 bese villages are not 
araestral villages of the Haewapara estate. 
They were acquired in the following oiroum- 
stanoes, as stated ioEibibit 32: — 

“ Rawal Bbari, Gbiswapnr, Uhraganj, 
Cbak Makia, Makiapur, .Tafarpur, Mustafabad, 
parg ina and tahstl Mahmudahad, Dallia 
Forgana Dewa, tah$il Nawabganj, Imlipur, 
Kundri, Bibipnr, Rajauli and Baohhrajmau — 
After Bazid Khan, it went to bis eon Muham* 
mad Fateh, and from Muhammad Fateh to 
Karam Ullob, and after Karam Ullah to 
Jafar Husain Khan and shrat Zaman 
Rhan, who were among the desoendants of 
Karam Dllah. The last two had no sons. 
The share of Isbrat Ziman Khan same to me, 
Chaudbri Muzaffar Ali Khan, beoanse his 
wife was my father’s father’s pister, while 
the share of Jafar Husain Khan oame to 
me, Niamat Ali, baoause his wife was ray 
father’s sister. Out of these villages, village 
Rajauli, has been in porseasion of Raja Ibad 
Ali Khan, Talokdar of Bilehra, ets , siros 
1256 Fasli ; and the 12 annas of Baebhrairaau 
has from a long time been in possession of 
ns Raja Ibad Ali Khan, Nabi B«kheh Khan 
aod others; and the remaining villages are 
in poeseesion of both of os. In 1262 a 
partition took place between Chaudbri 
Mozaffar Ali, and the wife of Jafar llusain 
Khan in the following manner : ” 

It is thus seen that these vilUgesoriginally 
belonged <o Jafar Husain Khan aod Ishrat 
Zaman Khan who died without issue. Ja^ar 
Husain Khan and Ishrat Zimao Khan 
were dePoendaDts of Ali Ahmad, a son of 
Karam Ullah, son of Fiteh Khan. Reference 
has already been made to Fateh Khan. Ali 
Ahmad was the eldest eor, Muhammad 


Roshan was the seoond son, and Muhammad 
Ghaus was the third son of Karam Ullah. 
Ishrat Z vmara Khan had married a lady 
who was a sister of Mozaffar Ali Khan’s 
father's father. Jafar Husain Khan bad 
married the sister of Alam Ah' Hajjaji. 
Aiam Ali Hajjaji was not a Kharzada. If 
the custom asserted in these tV'iitb-ul araiz 
were a binding oustom on the death of 
Ishrat Ziman Khan the property wnold have 
gone to his widow for life and on her death 
it would have devolved on her basband’s 
nearest oollaterals. It did not devolve on 
her husband’s nearsst oollaterals. It 
devolved on Muzaif Ar Ali Khan who ezckded 
h.s own father, imdad Ali, who was then 
alive. He belonged to the Muhammad 
Gbaue branch who were further in line 
than the Muhammad Roshan branch. The 
tea.ih-uhafz of Rawal Bhari states clearly that 
in 1262 FasU 1855 A. D. the widow of 
Jafar Husain Khan was in possession of 
half cf the villages and he himself was in 
possession of the remaining half in suooessioQ 
to his grand-aunt aod that in that year a 
partition took plaoe between him and the 
widow of Jafar Husain Khan. When Jafar 
Husain Khan’s widow died she was suoseeded 
by her nephew. Niamat Al', who was not a 
Kbanzada. The evidence of Ghani Ahmad 
Khan, who was believed by the learned 
Subordinate Judge and whom I believe, 
(o p /18) shows tbia. In Exhibit 33, the 
Bibipur iciiib uharz, Mozaffar Ali Khan 
describes Jafar Husain Khan’s wife as his 
auut— a statement diametrically opposed 
to the statement in Exhibit 32, the Rawal 
Bhari unhh uhmz. Ghani Ahmad Khan’s 
evidecoe would go to show that Jafar 
Haeain Khan's widow was the aunt of Niamat 
Ali and the Rawal Bhari icajib ul orz ie 
clearly ocrreot on this point. His evidence 
would also go to show that Imdad Ali at 
first obtained the property from Ishrat 
Zaman Khan’s widow and that Jafar 
Husain Khan’s widow gave the property ti 
Niamat Ali. But whatever be the facts 
upon this point, it is perfectly clear that 
b}th these Udiea hal not a life-ioterest in 
the property but full proprietary title. 
Whether that proprietary title descended to 
their heirs rather than to their husband’s 
collaterals (it is to be noted that imdad Ali 
was an heir cf Ishrat Zaman Khan's wife 
who was Mohammad Saleh’s daughter. 
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Muhammrd Saleh bciog the father of 
Az'zallah who was father of Imdad Ali) cr 
whether they transferred the property 
during their Hfetimr, they both had more 
than a life interest. Vet, Mczaffar AH Khar, 
while stating in one paragraph of the 
wajib ul’Orz ttat he sooeeeded either by 
inheritanoe or by tranefer to the property 
held by the lady with fall proprietary title, 
at a later portion of the u.'ajt&«uf<ar; asserts 
that euoh a lady oould not have a proprietary 
title under a oustom but only life intere-st. 

It is farther (o be noted how oarelessly 
these wa$ih-ul arniz are prepared. On any 
view of the ease, Mczaffar Ali Khan, a Bazid 
Khani Kharzada, belonged to a different 
family to Niamat AH who was a Jajjftji. In 
Exhibit 32 the oastom of euoceeaion in a 
Village in whioh Mazaffar AH Khan owned 
ooe>half and Niamat Ali owned the remaining 
half is stated as the joint enstom of both. 
The same is the ease in the Imlipar loinb^ul- 
ore, Exhibit 34. N;amat Ali was apparen ly 
then dead. Ilis eons, Mansur Husain and 
Imdad Husain, were owners of eight annas 
in Imlipur. They subsoribed to a oommon 
family oustom. In the case of Baohhrajmau 
four annas had been obtained by Mczaffar 
AH Khan under the partition. The remaining 
twelve anna.s beloT ged to other Khat zadas. A 
oommon family ouptom is stated in the oase 
of Bibipur (Kxhibit 83). ^luzaffar Ali Khan 
alone verified it as the whole of this 
village had oome to him under the parti- 
tion. We thos have it that cut of the 
seven wajib-ul-'ira/i relating to the Haswa 
para estate Moz-tttar AH Khan’s brother 
stated in one inslai.oe that the oustom was 
that a widow had life-interest with no 
po^^or of transfer. In two other instanoes 
he stated that she had no lifc'interest but 
only a right of maintenanoe. In four 
instanoes of property ^^hio)) had oome to 
MozilTar Ali Khan by inheritanoe or gift, 
he stated that a widow had only a life- 
interest without a right of transfer. But 
in other plaoes he stated that the property 
oamo to him and Niamat Ali from ladie.s 
who I ad what lou-'t he implied to be a full 
proprietary title iho existence of whioh 
niilit'ites against his statement that suoh 
ladies oould not have a proprietary title. 
FurU er, it is a remarkable foot (hat, when 
givii g (vidiiine in legal proopediiiga on the 
iiOth Afril ISt’^ (Exhibit A 3U, he pro- 


P')nnded the existenoe of an absolutely 
different oustom to the oustom whioh he bad 
propounded in these former tcaitb ul arate. 
He there bad stated that he was married 
to t^To wiv®fl, ifusammat Z )hra Bibi and 
Alusammoi Pjundan an nisa, who was not 
of the brotherhood but of a family of prosti- 
tutes. H« said «i’.h regard to hi^ own 
properly : if my first wife survives she 
will suooeed, after her death tbeseoond wife 
and her i-»9ue will sujoaed <o the properly. 
This will be suoceasion to the property in 
my possession of whatever olass. 1 do not 
know whether I have had inserted in the 
wihb-til-arz the oustom oontrary to the 
family or not. ” Liter on. he said; — 

My second wife and her daughters will 
exolude the brothers from inheritanoe.” 

It is to be noted that he had stated in 
those previous wajib-ul^arate:— 

A ffhai'r fiuf wedded wife or an uo* 
wedded wife and their sons will get 
maintenanoe, provided they are obedient. 
If a oo-sharer has given some- 
thing in the form of sir, grove, or bouse 
to his ghair kuf wedded wife, or to 
his unwedded wife, or to the eons from 
suoh wives, then she ur he will remain in 
possession thereof without power cf aliena- 
tion, and when she or be dies without leaving 
any son, then the nearer relative of the man 
whose kept mistress she was will get the 
share. " 

The entries in these ua'ib-ul-oraie are 
similar to the entries in the tcajib-ul^araiz in 
tlie Mitaura oa.se. In Mohammail j.li Nahi 
v. Ahm'id un nisa (2) the late Sir William 
Horkitt said with regard to them : — 

* They record muob more the wiabes 
and opinions of the parties to them than 
any settled immemorial oustom. ” 

I oannot find from these entries that 
there is any oastom proved, as asserted by 
the plaintiff-appellant, under which a obild- 
ldA9 widow eutoeeds to a life-estate with 
reversion to the oollateral heirs of ber 
dooeased husband. The evidenoo of instauoes 
is, on the whole, against the appellant and 
not in his favour. The only instanoe in 
his favour is the inetanoe in Biebanpur, 
But the evidei.oe of instanoes carries me 
little further wheu these instanoes are 
instai ots outside the Hanwapara estate. 
The faot tliat it was found in the Mitaura 
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estate tbat do sooh oastom existed would 
DOt prevent a finding tbat snob a onstom 
existed in tbe Haswapara estate, and, in 
order to make an iustanoe valoable, it mast 
be an instanoe in tbe Haswapata estate. 
Tbe 00)7 instanoe in tbe Haswapara estate 
is the instanoe of tbe soooeesion to tbe pro- 
perty of Tsharat Ziman Khan and Jafar 
Hasain Kban and tbat instanoe is against 
tbe appellant. Tbe evidenoe of opinion is 
referred to by tbe learned Sabordinate 
Jadge at o. p. 1167 to 0 . p. 1199. I 
note tbat tbe Rajs of Mahmndabad (Gx* 
bibit 48) and tbe Raja of Bilebra (Gx* 
bibit 54) deposed in 19^7 and 1903 to 
the existence of a onstom by whiob a 
widow obtained only a life-interest. But 
tbe evidenoe of these gentlemen, valuable 
as it might be with regard to tbe eustoms 
prevailing in tbe Mabmodabad and the 
Bilebra branobee, is of little value in 
establishing tbe existenoe of a onstom in 
tbe Haswapara estate, with regard to whiob 
they bave no speoial means of knowledge. 
1 aooept tbe view of tbe learned Sabordi* 
nate Jadge tbat tbe oral evideoos does 
not establish tbe existence of any sooh 
onstom. 

I am thus thrown baok to the position 
that the plaintiff appellant bas asserted 
tbe existenoe of a oastom wbioh, I agree 
with the learned Subordinate Judge, 
he has failed to establish. Tbe learr.ed 
Gouneel who argued with great ability in 
supporl of tbe appeal has asked tbe Court 
to arrive at a finding that, inasmuob as 
the Bazid Kbani Kbaczrdas do not decide 
question of sneoession aooordiog to tbe 
Muhammadan Law, it is for the Court to 
discover the onstom on wbioh they do deoide 
questions of suooession and to apply tbat 
oastom to the deoieton of the present 
appeal. 1 aooept bis oontention tbat tbe 
Bazid Kbani Kbanzadas do not appear to 
ooosider themselves bound in questions of 
susoession by Muhammadan Law. But I 
cannot aooppt the proposition that, when 
a plaintiff, in order tosooeeed, bas to estab- 
lish the existenoe of a partionUr oastom 
and fails to establish its existenoe, tbe 
Court oan do otherwise than dismiss bis 
suit. It is a matter of no importanoe for 
the determination of this appeal whether 
Muhammadan Law be applied or whether 
a onstom exists (whiob has not been proved) 


to tbe effect that tbe widow of a obildlese 
Bazid Kbani Kbanzada in Haswapara 
suooeeds to full proprietary title in bis 
estate. If Muhammadan Law is applied, the 
snit ie time barred. If the lady bad a 
fnll proprietary title, the Euit ie also time* 
barred and, further, fails on the ground that 
she transferred her title to Gbezanfar Ali 
Eban. It was for tbe appellant to prove, 
in order to snooeed, tbat tbe lady bad a 
life^intereet and tbat suooession did oot open 
to him nntil her death. Otherwise, bis 
suit fails as time barred. He has not 
establisbed tbat she bad a life interest and 
bis snit must, therefore, be dismissed. 

There remains a further point. Gbezanfar 
.Ali Khan’s learned Counsel has urged tbe 
Coart to reverse tbe deoision of tbe learn* 
ed Snbordinate Judge (0 tbe effeot tbat 
Pbundan an-nisa and Mtzaffar Ali Kban 
are not pioved to bave been mariied. The 
judgment of their Lordships cf the Privy 
Council in Ohazanfar Ali Khan v-. 
mat Kor.it Fatima (1^ does not operate as 
ret indicata and it is not a judgment tn rem. 
It is aOmiesible in evidence, however, as 
sl'-cwirg an instanoe in wbioh Gbazanfar 
Ali Khan’s claim to be tbe legitimate son 
of PbaDdhn*ar>DiEa and Mczi^ffar Ali Khan 
was asserted and rejeoted. Aooepting the 
judgment ccly to prove this instanoe, and 
for no otber porpcee, tbe facts remain as 
follows. Mcz'iffar Ali Kban had undoubt* 
edly a permarent oonneolion with Pbundan* 
UD nisa who bad been a prostitute before 
she came tc him. She lived in his house 
for many years. She adopted the habits of 
a respeotable woman. She observed parda. 
She bore bim raacy ohildreo. She resided 
with bim till bis death, These oiroum* 
etanoes are sompafible either with her being 
a mistress to whom be was deeply attaobed. 
or his wife. In the earlier proceedings no 
attempt waa apparently made to prove a 
marriage. Even the date of tbe marriage 
was rot stated with any olearneis. In the 
present prcoeedings witnesses bave been 
oalled to prove the marriage. These wit* 
nesfes have been rightly disbelieved by the 
learned Snbordicate Judge. The only evi- 
dence in support of the marriage is the 
evidence cf admissions by Mczaffar Ali 
Kban that snoh a marriage took plaoe, 
Tbe stroEgest of these admissions was 
before tboir Lordcbips of tbe Privy Counoii 
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in ti'e previous proaeGdinsrs. It did not 
ooDvinoe them that snoh a marriace had 
taken plaos. There is farther evidenoe of 
admiseions and evidenoe of treatment wliiah 
was not before their Lordships. Against 
this is the striking fast that at no time 
did Ponndan un nisa onme into the witness 
box to depose to the porformanoe of a 
oeremony. She did not die ontil seme 
time had elapsed after the inatitntinn of 
the present suit. From the oiroamstanoes 
of tho ta^e it might not have been easy 
for Ghazanfar Ali Khan to have predno^d 
reliable evidense an to the performanoe of 
a oeremony. It may be that all gennine evi 
denoe had disappeared. Bat the faot remains 
that it was for him in the present prooeedings 
to prove affirmatively that (ho oeremony had 
taken place. I am not in a position to disturb 
the Bnding of the learnrd Snhordinato Judge 
upon the point. I oannot tind affirmatively 
on the evidenoe that (uoh a oeremory did 
take plaoe. I do not go (O far as to find 
affirmatively that it did not take plaoe. But 
the burden of proof was on Ghezanfar Ali 
Khan to ertablish that Phurdan un-niea 
and Mezaffar All Khan were married. In 
my opinion, he has failed to do so. 

This tinding does not. however, affeot the 
result of the appeal. The plaintiff appellant, 
having failed to establish the existence of 
the custom whioh he alleges, muet 
fail. 

1, tbereforr, diemies this appeal with 
ooste. 

Kaniiaiya LaL, a. J. C.-— The fncls of this 
oa^e have been set uutat length in the 
judgment of my harned oolleRgno. Tho 
dispute in this oase relates to the property 
of Mozaffar Ali Khan. Tbe Baz d Khaui 
family is now ropre.^'ented by six branches, 
eaoh of whioh holds a separate estate. Bazid 
Khan had three sons, Inayet Khan, Fateh 
Kban and Hidayat Khan. The Bishunpnr, 
Mahammadpor Mitaura and Bilebra estates 
are represented by tbe deBoondants of Inayet 
Khan. Tbe Haswapur estate was reprefeuted, 
among others, by Mozaffar Ali Khan, one of 
the desoendants ot Fateh Kban. Tbe 
Mahmudabad estate passed from a daughter, 
who was a desoendant of Hidayat Khan, to 
Mohammad Ikram Khan, one t£ the 
desoendants of Inayet Khan, and is now held 
ly Uaja Ali Muhammad Kban, 


Mozaffar Ali Khan died on the 18th April 
1S90, leaving a widow, Mutammat Zjhra 
Bsgam. He also bad in bis keeping a 
woman, named Mutammfit Pbnnden, who 
was at one time a prostitate. By her he bad 
a Ror, Gbazanfar Ali Kban. Only two 
questions arise for oonsideration in this appeal. 
The fir $t is, whether by virtue of a onatom 
prevailing in the family of Bazid Kban a 
widow is entitled to euooeed to tbe entire 
property of her husband for her lifetime 
without any power of alienation. The second 
it>, whether Gbazanfar Ali Kban is tbe legiti* 
mate son of Mezaffar Ali Kban. If 
Ghszanfar Ali Khan is < be legin'mate son of 
Mozaffar Ali Khan, tbe plaintiff, who is the 
grandson of Naeir Ali, tbe brother of 
Mozaffar Ali Khar, has no right to snooeed 
to the estate of Mozaffar Ali Khan. If he 
is not bis legitimate son, tbe plaintiff would 
bn entitled to euoaeed on the death of 
hiusammat Zobra Begam in ease it is 
established that- she was, by virtue tof the 
custom, entitled to succeed to tbe estate of 
her husband only for her life. If she bad 
an absolute interest in the estate left by 
her hueband or was otherwiee in adverse 
poRBes:iioD of it, tbe plaintiff would not be 
entitled to succeed 

It is not now disputed that Mozaffar 
Ali Khan, though originally a Shis, bad 
adcpied the Hanafi faith after be took 
Musarnmut Phondan, who was a Hara6, 
into hia keeping. Acoiirding to tbe Sbia 
Law, a childless widow is net entitled to 
euuceed to land and the question of oostom is, 
therefore, of ecniH importauoe to tbe family 
of Bazid Kbani Kbanzadae. 

Tbe main evidence produced in support 
of the custom eoneists of wajih-ul-nrais re* 
corded at the previous settlements. These 
watib ul-arait differ as to certain details; but 
with the exoepMon of the tra tb ul arais of two 
villages, they agree in saying that according 
to tbe custom the widow of a sonless man is 
entitled to inherit tbe whole of bis estate. 
To that extent they depart from the Sbia Law 
which does not allow any such widow to 
eoooeed to land and from tbe HanaB Law 
which dres not give her more than a fourth 
share. They differ as to whether tbe widow 
has a mere life estate or has an absolute 
power of disposal: but most of tbe teajib uh 
araie give her merely a life estate. 
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The tpaiih uUare of BisLunpnr states that 
the rule of inheritanoe is that, if a lambardar 
or QO'sharer has two married wives of the 
hiradari with one foo by one wife and 
several eons by tfce other wife, then the one 
son by one wife shall get one-half and the 
several sons of the other wife shall get the 
remaining half in eqoal shares. If one of the 
wives be ohildless, then, after the death of her 
basband, she shall remain in possession of 
one half share till her death withont a power 
of transfer and after her death the sons of 
the other wife shall divide it among them* 
selves in eqoal shares. If the I'ltnbardar 
or 00 sharer dies obildless, bis widow shall 
remain in possession till her death withont 
a power of transfer, and after her, her 
husband’s heirs would be entitled to get 
the share (Exhibit 53). The wajib ul art was 
veribed by Nabi BakhehKhan, Samsam 4li 
and the tarhrahkar of Riasat Ali Kban who 
were desoendants of Bazid Khan. 

The Wf'Jib’uUarz of Mnhammadpur records 
the snstom in the same terms, bnt adds that, 
although a obildless widow has no power of 
transfer, she oan, if she likes, give the pro- 
perty to her daughter or to some partioolar 
heir of her husband in her lifetime (Exhibit 
5 2). The latter clause gives her a limited 
power of transfer in favciur of a certain 
class. This tra ib-ul art was verified by Mu- 
hammad Ali Kbar, Bakhshish Ali Kban and 
Imdad Ali Khan, who were descendants of 
Bazid Khan, 

The Mraji6 ul-arz of Ral Bhari provides that 
if a 00 sharer dies obildless leaving a widow 
the widow will get possession over the 
divided share of her husband with:,ut any 
power of alienation ; but if the share was not 
divided, it would be inherited by the de* 
ceaeed’s brother and brother’s sons or by 
any other near relative, and the widow 
would get maintenanoe. Where a person 
leaves sons by more than one wife of the 
same biradari, it provides for the distribu- 
tion of bis estate according to the number 
of the BODS and not according to the num* 
her of hia wives (Exhibit 32). But no 
such question arises in this case. This 
toajib-ul art was verified by Muzaffar Ali Kban 
himself at a time when there was no dis- 
pute as to the question of succession aod 
there ie no reason why Moz'affar Ali Khan 
should have then falsely represented the 
fuetom prevailing in bis family. This 


village belonged to Jafar Husain Khan and 
Ithrat ZamsD Khar, both of whom were 
descendants of Faieb Khar, The share of 
Ishrat Zaman Khan went to Muzailar AH 
Kban, the sister of whose father was married 
to him. The share of Jafar Husain Kban 
went to Niamat AH Khan, the sister of 
wboee father was married to him, Abbas 
Husain Kban, one of the witnesses for the 
defendants, states that Jafar Husain Kban 
was succeeded by his widow who gave away 
(he property to Niamat AH Kban, who was 
her relation. Ghani Muhammad Kban, an- 
other witness of the defendants, says the 
same. Whether Jafar Husain Kban had, by 
virtue of any disposition made in his HFe> 
time, conferred on bis wife a larger share 
than she would otherwise have pofsassed 
under ibe custom is not clear. According 
to the latter witoess, the property of Isbrat 
Zaman Khan devolved on his widow and 
went, after her death, to Imdad Ali Khan. 
From Imdad AH Khan it must have passed 
in (he ordinaiy coarse to his son, Mozaffar 
AH Kban, but as the village was substan- 
tially a Bazid Khani village the ouetom c£ 
inheritanoe recorded therein may be taken 
to be the custom prevailir.g in the Bazid 
Khani family. Niamat AH Kban had to 
sign the wajib ul-arz beoaoeo it recorded many 
other matters to which the agreement of the 
oo-sbarers had to be taken. The parlies to 
this appeal olaiiu to derive their title from 
Mezafi'ar Ali Khan and an admission of 
MiiZiffar Ali Khau that the custom of in- 
hentaiioe was as recorded in the wojib ul-atz 
of the above village is, therefore, entitled to 
oons-iderable weight. The icajtb-u'-araiz of 
Imlipur (Exhibit >^4). Bachbrajmau (Ex- 
hibit d6) and Bibipur (Exhibit 331 follow the 
custom recorded in the wa.tb-ul-arz of Ral 
Bhari. 

The wajib-ul-arzot Ilaswapur provides that 
if a CO sharer dies childless, his widow shall 
remain in poseession of his estate during her 
lifetime without any power of transfer and 
after her the heirs of her husband shall ba 
entitled to tbe same. But if, during his 
lifetime, her husband makes a gift of bis 
share in favour of his wife fn lieu of dower 
or in any other way, the wife shall have 
power to make a gift, eale or mortgage in 
respect of tbe property comprised in the gift 
(Exhibit 51). ThiBwajib-ul-arz was verified 
by Nasir Ali Kban on behalf of his 
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Imdad All K^ao, and by tbe pitwari of the 
vilUgi", and there is no reason to saoDOje 
that Iradad All Khan or Naair AH Kbau 
waa anxiooa to dictate at the time a 
eaetom whioh did not exiat. The fmtnoi 
aa recorded in this irajil uUatz tallies with 
the oostora as reoordel in the iccjih-ul-arz 
of Ral Bhari, which was veriBed by Ma/.vffar 
All Khan himself, the other eon of Imdad 
Ali Khan, The waj'.b-ul’nra'z of Kandari 
(Exhibit tl ), Mi'anra ( hlxhib t A.t2), Binar 
(Exhibit ani Katari (Ev'iibit A>4)) 

recognise tbe right of a widow to sucoaed 
according to the oontom and give her an 
absolute power of disposal 

The right of a obiidless widow to succeed 
to tbe property of her bosband is thus reoog- 
nieed by the •arai'. nf twelve villages, 

belonging to the H>.z J Koani fimily, oat 
of which leven expre'sly decUre th:tC she 
has only a life eslatt*. one givei her only 
a limited power of di-posal and the remaining 
four give her an ahiolute right. The 
evidence of two of the leading lepte^enta- 
tives <f the z'd Khani farailj', Kaja 
Ali Mohammad K*ian of Mahn udabad and 
Raja KhZ’tn Hosaiii K^an of B l^hra, who 
were examined in oerta'ii previous o:ise», 
giies to onrroborato the eu*ton) as reo.irded 
in th“ W(i)\b ul-QT'iiz first refenel to, and to 
establish that a childless widovie entitled 
to the property of her husband only for 
her life without atiy power of tran-fer. Raia 
Ali Mohammad Khan is himself one of 
the defendant:^ in this case. He purchased 
some of tlie di-Hputed properties from 
mot Phundan and Uiazinfir A'.i Khan on 
the 8th March I9i3 (Exhibit 0 17). Wnon 
examined in 1907 with regard to the oostoui 
prevailing in the family to which he belong 
od, he stated that he knew the custom of 
Khaiizadas as to the widows and that if a 
man died leaving two widowe, one of whom 
had children and the other had not, the 
latter would have a life interest in half the 
estate, but if he left only one widow and 
no children, the widow would get a life 
interest. Haja Kazim Husain Khan was 
the father of Raja Abol Hasan Khan, one 
of the defendants, who die! during the 
pendency of this suit. Oo the let Mirah 
1903 he was examined in the euit tiled by 
Rftza Hasain and Musunmfit KanizEitima 
againet Musaminnt Z>bra Bibi, Musamimt 
Phnndan and Ghazaufar Ali Khan. Ho 
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then stated that he belonged to the Shaikh 
sect, known as Khanzadas, and rbafc the 
custom in his family was that, if any 
Khanzada died leaviog a b-raduri widow, a 
ghair~kuf son, and an own brother and hie 
eon, then the biradari widow wonld be 
entitled to be in possession of tbe property 
of her husband for her life witboot any 
poser of transfer and that the brother 
and nephews of her baf^band would have 
in her presence no right. He admittnd ihat be 
bad not eeen any decision or wahb ul art and 
eculd give no instances; but he at^erted that 
ih>:t was the custom in his fjmily and that 
tn'‘h C'ses hid taken place xn Faintipur and 
M'ihmudubad, No wc;t&>uf>arat'e were pre* 
pared for the Mahmndabad and Bilehra 
estates to record the onstom of inheritance 
prevalent among the proprietors thereof 
beoanse the snccession to those estates is 
governed by Act 1 tf 1S69. hot the admis- 
sion of two leading members of the Khatzjda 
family with regard to the existence of the 
above custom, however damaging it may be, 
now to their interest, is entitled to consider* 
able weight. As observed by their Lordships 
of the Privy Council in Ga'urach'jsa a Fmsad 
V. i'uperuudhiOTja FrasaJ (i), the existence 
of a ODstom in allied branches of a common 
origin lends strong antecedent probability to 
the prevalence of jnch a cnstom in tbe branch 
to which Mozaflar Ali Khan belonged, and 
that probability is materially strengthened 
niid cm filmed by the entries ns to onetom 
diofafed and verKied by Mczaffar Ali Khan 
himeelf and his brother, Nasir Ali Khar, 
at the time pf tbe first llegolar Settlement. 
The learned Subordinate Judge treated the 
statements made by Raja Ali Muhammad 
Klian and Raja Khzim Husain Khan as 
pertinent only to that branch of the family, 
to which each of them respectively belonged. 
But, even if that was so, those statements 
having been made by persons belonging to 
the families of the same group, have an im* 
portant bearing on tbe question at issue, both 
as admissions made by transferees before 
they took the transfers and as evidence of 
tbe traditions existing as to such oostom in 
other sections of that group. 

The xcoiib ul-ataie of the villages, Sadrawan 
and Bambbanri, have been referred to in sop* 

(4)2r<A. 37ut p. 42s to M. L. J. 2fi7(P. 0.)j 6 
n. W. N. HI; 271. A. k38s2 Bom. L. R. 831; 7 Sar. 
r.C.J.724. 
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port of tbe oooteDtion that the oastom relied 
on was not uniform and invariable. The form- 
er resords that a widow is not entitled under 
any siroomstanaes to inherit tbe estate of a 
deoeased husband, whether sneh estate is 
aneestral or eelf-aequired, and that if tbe 
owner of that estate dies ohildless bis 
inberitanee devolves upon his ooilaterals to 
tbe exolnsion of tbe widow, who gets only 
maintenanee (Exhibit A 44i). The latter 
merely refers to tbe former (Bxbibit A-45). 
Bat it is notioeable that both these waiib^ul- 
araiz were diotated by Nasir AH Khan on 
behalf of bis father, Imdad Ali Khan, in 187 J 
and are materially iooon8i»*tent with what 
Nasir Ali Khan himself dictated earlier in 
lt67 when the tovib’Ul-Qiz of the village 
Haswapur was prepared iExbibit51). The 
OQstom declared and veriQed by him in 1867 
was that, if tbe wife of the biradari bad no 
child, she would have a life estate in tbe 
share of her husband and afcer ber that 
share would go to the brothers and nephews 
of her husband. In 1870 be felt impelled 
by a desire to have the property of his 
childless brother to declare that a widow 
was not entitled to any right whatsoever 
in tbe share of her husband beyond that of 
maintenanse in direct contradiction of wbat 
be and tbe of her members of tbe family 
belonging to tbe alleged groups bad stated 
before. 

There have been three instanoes in which 
the existence of tbe custom has been the sub* 
ject of (-ettlement by judioial decisions. The 
first of these oases related to some property 
which belonged to Tasaddnq Husain. His 
widow, Mutammat Asif un nisa, was in 
possession of that property after bis death. 
When she died, Mutammat Azim-nD*niea, 
the sister of Tasaddnq Husain, and Z%m>n 
AH, her son, soed to recover a portion of the 
estate from tbe father and brother of 
Musammat Asif no-niss, who were in posses- 
sion. Tbe suit was defended obiefiy on the 
ground of a family onstom prevalent among 
Khanzadas, by virtue of which, it was said, 
a widow succeeded to the estate of ber 
deceased husband. Tbe plea was, however, 
abandoned by the Oonnsel on both sides 
before the elose of the hearing, and tbe 
only point at that time pressed for con- 
sideration was, whether the widow was in 
possession in lieu of ber unsatisfied dower 
(Exhibit A-36). That decision is not, 
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therefore, of much value. The second oa^e 
related to tbe estate of Samsam Ali, who 
died leaving two widows both of whom 
divided the estate equally between themselves. 
On the death of one of tbe widows the 
other widow applied to have her name 
entered in respect of the share held by the 
deceased but she was opposed by Samsam 
AH’s brother’s son. Tbe dispute between 
these two persons was eventually referred 
to arbitration and an award was made 
allotting the s^are of tbe deceased widow to 
the nephew of Samsam AH and dividing 
tbe moveable property left by her between 
him and the surviving widow. Subsequently, 
the surviving widow made a gift of a part of 
her share in favour of her brother’s son. 
Thereupon, Abbas AH, the brother of Samsam 
AH, sued her and the donee for a declaration 
that the gift would be void as against him 
after the death of tbe donor, alleging that 
she bad only a life interest in tbe share 
which she had inherited from ber husband. 
The defence of the surviving widow was, 
that she had an ab.aolate interest therein. 
The finding of this Court was, that the' 
surviving widow derived ber right from 
the custom of inheritance recorded in tbe 
wujtb iiUart and that under that custom she 
had no power of alienation (Exhibit 61). 
The third case related to tbe property of 
Ahmad Husain Khan, who died childless. 
His widow claimed iuberitanoe on the basis 
of onstom and was opposed by Nurul 
Hasan Kban, tbe brother of tbe deceased. 
Tbe finding of Raja AH Muhammad Khan, 
to whom tbe matter was referred for 
arbitration, was that the widow of Ahmad 
Husain Khan bad failed to prove the 
alleg-sd custom inasmuch as tbe eutries in 
different icajib-ul aratz varied and the decision 
in tbe suit relating to tbe estate of Tasadduq 
Husain mentioned already was against its 
existence (Exhibit A*47). This award was 
filed in Court and a decree was passed iu 
accordance with its terms on the 17th 
November 1905 (Exhibit A*48). ThO' 
arbitrator was, however, tbe very person 
who, in bis subsequent statement of the 
lOch November 1907, admitted that though 
there were many points on which the wajib*nl*' 
araiz were conflicting, the custom was thot 
if a man lejt u toidow and no chxldren, the 
widow got a life^interest. In tbe face of- 
that statement tbe decision. of the arbitra- 
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tor, whioh seems to have been laro’ely in- 
flaeooed by the deoisioo in Tasaddaq Hoeain’s 
ease, wherein the qoestion of oastom was 
praetioally abandoned, oan hardly earry aty 
weight. 

Some other irstaneee have a]-o been relied 
on in disproof of (be onatcmset op by the 
plaintiff, bnt tbe evideuoe proda^ed in 8op« 
port of those instanoes is vngne and in« 
deBnite and does not exolnde the possihili'y 
of transfers having been made ticor in 

favonr of tbe person or persons wbo eooo«ed* 
ed. Tbe members of tbe 6-zii Khani 
family are mostly Sbias. Twelve ont of 
fonrteen wajib-ul-afait prodnoed appear to 
agree in reeogniaing the right of a obildlese 
widow to eaeaeed to tbe eotire estate of her 
hutband, if he has died ehiloless wilhoat 
leaving any other wife, in oontravention of 
the Mnbammadan Liw wbieb allows her no 
right whatsoever in tbe landed property left 
by her hnsband, Most of them expressly 
state that snob a widow on enooeeding to 
tbe property of her hnsband gets only a 
life interest; and these entries are eorroborat* 
ed by tbe oral evideooe prodnaed inolnding 
the testimony of two snob leading members 
of tbe Bazid Khani family as Ali 

Mohammad Khan and Rajah K z<m Husain. 
Tbe few wn^tb-ul’arate whiab gave a widow 
an absolate rigbr were veriBed by persons wbo 
were agents not probably so well conver.'ant 
with tbe details of ihe oos'om as some of the 
persons of tbe family themselves, wbo bad 
distated tbe remainder, I am not, therefore, 
prepared to rejeot the general trend of the 
testimony in favonr of the existenoe of (•noli 
a oustom afforded by the remainiog ici.ib^ 
ul arait and to hold that wlntt whs ooniaintd 
therein was prompted merely by tbe wiihes 
or whims of tbe persons wtiu diocuted them, 
partinularly when tbe wojib ul jratt say in 
explioit terms that what toey reoorJed was 
tbe oastom or rale of inhsntanoe prevailing 
in tbe family of the so sbarers. 

Tbe learned Uoausel for the plai tiff- 
appellant wanted to protuse in evideuoe 
oopiss of oertain other toijib ul- irau belong- 
ing to allied braciohe-* wbiob tne Onart below 
had refaeed to admit in evtdenoe beoinse tney 
were Bled too lace. Gousidenug tbat tbe 
plaintiff appellant bad soffiiieot opporcamcy 
of prodnsing them before tbe evidenoe for 
the defendants began, there is no reason for 
showing him any indalgeooe at this stage. 


ThA oext qnestioD relafes to the paferoity 
pf Glizarffir A)i Kb. n, who was born of 
^'u^on■v■ot Pfardan. Afu$omr>ot Phnodan 
was rtigirally a prostitole. Bnt (bat faot 
did nrt drfar Mrz-ffar Ali Khan from n arry- 
irg her, if he ehose. In tbe previrns rnit 
filed by Olezanfar Ali Khan against 
ni' t Knr z Fatima and another, it wae held 
that Ghszaifsr Ali Khan was nnt tbe lesiti* 
nate Fon of Mrzaffar Ali Khan, heeanse 
the*p was no Fvinence cf rrarriage between 
Masan.mot Phondanard Mr z iffar Ali Khan 
and no presnmption of marriage eonid be 
made from prolonged eohabiiatiop, for 
iJtaammot Phnndan wa°, before sbs was 
bronght 10 the boose of Mcziffar Ali Khan, 
aeooiding to the case of both sides, a prosti* 
tote lOhatnnfor Alt hhan v. har.it 
F t rr.a (t)]. Some direst evidense m 
proof of tbe marriage has now been addnsed 
wbisb tbe Ccnrt below has disbelieved. 
Not having b?eD prodnsed in tbe previous 
ease, it mast natnrally be regarded with 
oon&iderable enspieior, and it would be nnsafe 
to plase any reliaose on it. There is, bow* 
ever, seme doonmentary evidenoe of an an* 
qoestionably gennine eharaoter, wbiob is now 
foribsoming and baa a bearing on tbe qaes* 
tion of the aoknonledgment and tieatment 
of Mutammot Pbnndan by Mozaffar Ali 
Khan as his married wife. A deposition of 
Mtziffar Ali Khan of the ii6ib April 1&8) 
was hied in tbe pievioos salt in projf of tbe 
aoknowledgment (Exhibit A-34'; hot it was 
held by ti i-i Court tiia^, in view of the fast 
that Muztffur Ali Khan bad Foveral sbildren 
bjrn (d Mu£ui/(»Kit Ptiundao, be might have 
oonaideibd it advisable to make tbe best of 
the existing ^taie of alfiira and given out 
that be was loairied to Musamntii Pbandan 
and reaogui<ed be' as bis wife wbenevsr be 
spoke of ber iKxhibit 29), A petition 
said to have been Bled by Muzaffar Ali 
Khan, in wi.iob Phandan was 

deeoriDed as iooh opui (my wife) was 
also then oieoa ded from oonsideratioo 
(Exhibit B ?) beoaoee it did not desoribe 
her Hs »ao a mut.kuha apnt (married wife). 
But a oopy of tbe petition filed by MuSiffar 
All Kban on the l3ju Jane iod? in tbe 
ma-acion prooeediog insCitaCed by biffl m 
respeoc of tbe village S adrawao, noiv filed, 
9Q04S tnat Moxkfftr Alt Kban bad desoribed 
Muaimmat Pnandan as his married wifo 
i$aota mankuhi apni) (Exhibit 6*7). Tboogh 
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this aoknowledf^ment is open to the ebjes- 
tioa that it might have been made from 
ulterior motives to oouoeal what might 
otherwise have been a result of shame 
it is suffisient in the eyes of the Maham> 
madan Law to invest Mu$ammat Pbuodan 
with the status of a married wife and her 
subsequent born ohildren with the status 
of legitimasy, unless a marriage is shown 
to have been legally impossible. The 
objest of an aaknowledgmeot, as explained 
by Baillie, is the giving of information 
for the establishment of a right in favour 
of another against oneself.” The ‘ aokoow* 
ledgment by a man of a woman as his 
wife is valid when oonhrmed by her, and 
she is not married to another husband 
and the aeknowledgor has not already her 
sister or four others living with him as 
bis wives.” (Biillie’s Muhammadan Law, 
Volume I, page 4j&). ‘ Woere the aokuow. 
ledgment of sueh a woman as wife is valid, 
it is obligatory not only on the aoknow* 
ledgor and the person aokoowledged bat 
on other persons also {IbH, page 40i).” 

A person may asknowledgs another,” 
says Ameer Ali, * as his or her father or 
mother or husband or wife : and snah 
aaknowledgmect, if assented to or aooSrmed 
by the aiknowledged. whether during the 
lifetime of the aoknowledgor or after bis 
or her deoease, would oonstitnte a valid 
relationship, iu so far as the parties them* 
selves are oonserned.” (Ameer Alt's 
Muhammadan Law, Volume 11, 4tb Eiitioo, 
page 273). He latsr on explaios, quoting 
Facawai Kazi Eban, that "when it has 
been said that the aoknowledgmant of a 
man is not valid in respsot to those above 
mentioned, it is only meant that it is not 
obligatory on any other ezeept the aok- 
Dowledgor and the aoknowladged : but with 
regard to sueh rights as aSeot them only, 
the aokoowledgment is valid ” (Z6td, 274). 
So says Tyabji ; Woere either party has 
aokoowledged that be or she waa married 
to the other (and the other party has 
ooofirmed or aoqaieseed in the aakoowledg. 
menc) it will be presumed that they are 
validly married unless prohibition to marry 
is es.abtiabed between them.” (Tyabj.’s 
Muhammadan Law, page lUO). The deoision 
of this Oourt and of the Privy Ooaooil 
in the previous ease is unquestionably 
ontitled to the highest sonsideration and 


respeot but it must be reoognised that 
that deoision was not between the parties 
to the present suit and as pointed out in 
Mahamad Amtn v. Husan (5) no person is 
to be oonoluded by a judgment in a ease 
to wbioh be was not a party. 

The explicit admission made by Muzvffar 
Ali Khan that Muszmmot Pbundan was 
his married wife was evidently not before 
their Lordships of the Privy Oouosil ; and, 
reading that admission with the subsequent 
aondnst of Mutammnt Zohra B-«gam, the 
senior wife of Muzaffar Ali Khan, wbojcned 
Mutanmat Pbuodan in exeoatiog a deed 
of mortgage in favour of ttaja Amir Hasvn 
Khan on the li'th November 1892 wherein 
she desoribed Musa^nmat Phondan as the 
wife and G.hezanfar Ali K oan as the son 
of Muziffar Ali Kban (Exhibit G13) and 
eubsequently relinquished her rights iu 
favour of Ghazinfar Ali Khar, deseribing 
him as a son of Mui-ammat Phnudan her 
QO-wife (Exhibit A-28;, there oan be no doubt 
left that Ghazaufar Ali Khan was treated 
as a legitimate son of Muzaffar Ali Khan 
so as to give his transfe'eos a valid title 
to the property he was transferring. For 
nearly 21 years the plaintiff took no aotion 
nor oballenged the right of GbazanfarAU 
Khan whose name was entered in the 
revenue papers jointly with that of Musammat 
Zihra Bsgam in respeot of the estate left 
by Moziffar Ali Kban, deeeanod, (Exhibits 
A'29 and A-31). Muiammu^ Z )hra Bsgam 
died on the 9ch August lt)04 after she 
had surrendered her rights in favour of 
GofiZinFar Ali Kban on the 10th January 
1899 (Exhibit A 2r). The sale deed 
obtained by Raja Ali .Muhammad K^an 
from Gb'vZknfar Ali Khan and MusammaC 
Pbundan was effeoted in lieu of money 
due on oertain previous mortgages under 
whioh the mortgagee was in possession 
and that possession oannot, in any oiroum* 
stanoee, be disturbed until the mortgages 
are satisBed, beoauae those mortgages Wire 
made by M .ztffar Ali Kban himself. 

1 agree, therefore, in dismissing the appsal 
with eosts. 

Appeal dismisted, 

(6) 3 B. 143 at n. 166; 9 Bom. L. E. 6o. 
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VBNRiTA RtlNGlTTA IPPA RAO V. BOMUADETABA 

MADRAS HIGH COURT. 

Appial Soil No. 307 of 1919. 

Only 12, 1920. 

Preteni r — Sir John Wallie, Kt., Chief Jnetiee 
and Mr. Jaetice Seshagiri Aiyar. 

Sri tiajah VENKATA RANGArVA 
APPA RAO BAHADUR ZEMINuAR 
GARU AWD OTHEKS — Defendikts 
Nob. 1,2 and 4 — Appellants 
versus 

SriBajah BOMMADfcVARA SATYA. 
NARAYANA VARAPHASADA RaO 
NAIDU BAHADUR ZEMINDAR 
GARU AND iNOfiiEBB— P laintiffs and 
Defendants Nos. 3 — Respondents. 

Vendor UKti jiurcJinscT — to iK<ic»»i»n/y 
^)urch(WC< — of litigation -gectinij titlc—LiabilHi/ 
oj covenantor, extent of. 

On H contract of iudciuniiy in a deed of sale 
whereby the vendor covcimius to iudenmify tlie 
vendee agninal the costti of litigation affecting the 
title to the property convoyed, the vendee is entitled 
to recover not merely the taxed costa, hut tlio actual 
costs which he bad to pay (o bis legal adviser, 
provided they are not unroasonahle. [p. 165, col. 1.] 

Appeal against the deoroe of the Conrt of 
the Sabordinate Judge, Bezwade, In Original 
Sait No. 28 of 1917, 

FACTS appear from the judgment. 

Messrs. V. R-imebam and V. Suryanaruyatta, 
for the Appellants, — The indemnity oove* 
nant does not make defendants liable for 
the soits of the salt whioh they institnted. 
The vendors agreed to remove obstrnotiou 
at their own cost. The indemnity olause 
does not oover eases like the present. 

In any evenf, the plaintifT is only en* 
titled to the taxed oosts at)d not to any faney 
amount they might have paid to a lawyer. It 
would be straining the language of the oove* 
nant too far to hold that it should eover any 
oxeessivo amount whieh a party may eboose 
to pay to hie Vakil. 

Messrs. 5. .Sri'ntuasa Aiyungar, and A. 0, 

Sampatk Aiyangar, for the Respondents. — The 

indemnity olanse eovers a ease where the 

vendee is obliged to institute a snit to support 

the vendor’s title. The plaintiffs have inourred 

loss in that litigation and are entitled to 

be re-imbursed. The plaintiff is entitled to 

enforae the soveuant. 

• 

Under the terms of the oovenant the 
plaintiffs are entitled to reoover from the 
defendants all reasonable expenses inonrred 
by them. That inalndes the amount that 
they aetiially paid to their Vakil. It was 
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neeessary to engage a Vakil of some standing 
and eminense in a enit like that wbish the 
plaintiffs oondnoted. In fast, the defendants 

approved of the plaintiff’s ohoise of their 
Vakil. 

JUDGMENT. —This is an appeal from 
the jndgment of the Subordinaie Judge of 
Bexwada in a suit brought by the Zemindar 
of South Vallur against the defendants from 
one of whom he had purohased a oertain 
village to reonver the sosts wbish be was put 
to in deferding hie title to the village 
against a third party. He bases his oiaim 
upon an indemnity oontained in a deed of 
sale exesuted by the sesond defendant who 
was the aotoal vendor and also on a oove* 
oani oontained in an indemnity^bond exe* 
outed by 6rst, third and fonrth defendants, 
her bnsband and two sons rispeotively. 

The Sabordinate Judge has given judg* 
ment for the plaiutiS and we think he is 
right. The oovenants in the deed of sale 
and in the indemnity-bond are praotioally 
the same, and the oovenant in the sale-deed 
is aoourately translated in paragragb 8 of the 
Sabordinate Judge’s judgment. It says; if 
the previons owners or any others setting op 
any rights by transfer from them or any other 
claiming themselves to be their heirs or any 
others olaiming nnder any other title should 
lay any oiaim or 61e any snit regarding the 
title and interest of the property sold and 
if, by snob oiaim or suit, any sort of loss 
sbonld aoorue to yonr title or enjoyment all 
Buoh obatrnotions we will remove at our 
ooet and seoure to yon absolute right and 
enjoyment,” Now, although the language 
used here is somewhat oumbersome, we 
agree with the learned Subordinate Judge 
that the effeot of these words is to impose 
upon the oovenantor the duty of indemnify* 
ing the plaintiff from oosts in suits like 
this in whioh be was obliged to defend 
bis title to the village. However, theoase 
does not stop there beoanse the deed goes 
on : “Here afterwards. (6) if any body ehonld 
hie snit, or (c) if there should be any die* 
puts regarding the nature of the grant or 
of the tenure of the village from the 
Government or from any others and if there 
should aoorne any losses on that aosoant 
all those also we will remove at our oost 
and will seonre to yon absolnte right and 
enjoyment.” Now, we are olearly of opinion 
that, even if the hrst eovenant is not elear 
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these words are aoflBoiently wide to oover 
the present olaim besanee a snit has been 
Bled and loes has aoerned on that aoooont 
to the plaintiff who has had to defend the 
snit at great expense. Therefore, we hold 
that both the elanses eontain a eovenant of 
indemnity whioh the plaintiff is entitled to 
enforee in this snit. 

The only other question whioh has been 
argned before ns is, whether the plaintiff is 
entitled to reeover only the taxed costs or 
eosts between Solioitor and olient or, what 
aorresponds to that in this country, the 
actual costs which he has bad to pay to 
bis own legal adviser. We are only con 
serned in this case with the practice in 
cases of indemnity snob as the present and 
with regard to such practice it appears to 
be welhsettled law in England that a party 
is entitled to recover costs as between 
Solioitor and olient and it obviously must 
be so because, unless it were so, there would 
be really no indemnity at. all. That has 
been laid down by the high authority of 
Lord Tenterdon in Smith v. Compton (1), 
by Kelly, C. B., and Martin, B., and Piggot, 
B., in Howard v, Lovegrove (2) and Buckley, J., 
as he then was, in Qr9at Wettirn Railway 
Company v. Fisher (3). The system of 
awarding costs in litigation is somewhat 
different in England from what it is in India. 
There is no system here of taxing costs 
as between a olient and bis Yakii. We do 
not lay down that under such contracts any* 
thing whioh a party had agreed to pay or 
actually paid could be recovered without 
regard to whether his conduct was reasonable 
or not : there can be no question here that 
what was paid was reasonable having regard 
to the condition of things prevailing here 
and was such a payment as would have 
been allowed it there were taxation here 
as between olient and Vakil corresponding 
to taxation between solicitor and client in 


he ought to get another Vakil of the same 
position'at the Bar which, of course, meant 
that be should be retained upon somewhat 
similar terms. It cannot be suggested that 
there was anything unreasonable in the 
ocnduot of the plaintiff or that he incurred 
any expense which he ought not to recover 
under his contract of indemnity. 

We may also mention as regards this 
point that notice was given at a very early 
date to the defendants in this suit which 
had been instituted against the plaintiff 
inviting them if they liked to come in and 
conduct the defence- 

The only other point is as regards interest. 
The plaintiff has claimed, and the Subordinate 
Judge has allowed, interest at 9 per cent. 
Having regard to the position and the 
general circumstances of the case, we think 
that the rate of 6 per cent, is quite ade- 
quate and we accordingly vary the lower 
Court’s decree by giving 6 percent, instead 
of 9 per cent., otherwise the appeal is dismissed 
with costs. 

M, C. P. 

Appeal diimitsed^ 


CALCUTTA HIGH COURT. 

Appeal prom Ohioikal DsckicNo. 86 

OP 1918. 

June 22, 1920. 

Present : — Sir Asutosh Mookerjee, Kx., 
Acting Chief Justice and Justice Sir Ernest 

Fletcher, Kx. 

KASSIM HASSAN — Dependanx— 

Appellast 

versus 

HAZRA BEGUM— Plainxipp— 


England. No better proof of that need bs 
mentioned than the fact that the defendants 
anproved of the engagement of the late Mr. 
V. Krishnaeami Aiyar, one of the leadets 
of the Bar in MaHrap, and when ho bpoamo 
a Judge they suggested to the pUint-ff that 

(1) (1832) 3 B. & Ad. ^07; 1 L. J. K. B. 146; 110 E. 
B. 146. 

(2) (1870) 6 Ex. 43; 40 L. J. Ex. 13; 23 L. T. 3i.6; 
19 W. B. 188. 

(3) (19061 1 Ch. 316; 74 U J. Ch. 241; 92 L. T. 
104; 63 W. B. 279. 


Re&pondenx. 

ifuhamTjMician Lajf’ — Mutwali, succemon to office of 
— Title to office, whether can be acquired by prescription 
—Claxm to office and to property appurtenant thereto, 
lohethtr can barred by limitation — Limitation Act 
(IX ot HOKjtSch. I, Arte, t '0, » 4 — Trusteeship with 
power to appoint successor, n h ther recognised by laio — 
Woman, whether competent to hold office of mutwalli — 
Pleadings-^Adverte possession, title by, whether can be 
pleaded appeal— Sajjadanasbin when can be 

appointed. 


A olaim to an office aud to property apptirtenani 
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thereto iray be bnrrcd bj limitation If tlie ofBco Ifl 
not hereditary. Article KU of Schedule I to the 
1 imitation Art ia applicable If, on the other hand, 
tho oIBco is hereditary, Article 124 governs the 
matter (p I.] 

A trusteeship with power to appoint a successor 
is well-known to and recognised by law and mav be 
prescribed for [p. 69, col. 1.] 

V' hen title to an office has been acquired by 
statutory operation whether uuder Article liO, 124 
or M4 f f Schedule 1 to tho I imitation Act, the title 
of tho true owner is not revived by re-entry, in other 
words even if the lawful owner should re acquire 
possession be is not thereby remitted to bis original 
title [p )« 9. col -.1 

A religion* office can be held by a woman under 
(he Vuliammadan 1 aw, unless there arc duties of a 
religious nature attached to the office, which she 
cannot perform in person, or by deputy, and the 
burden of establishing, that a woman io precluded 
from holding a particular office is on those who plead 
the exclusion. A woman is, therefore, not incom* 
pefent to hold the office of Mintwvilfi, fp 169, col 

A plaintiff may be allowed to succeed on a title by 
-adverse posacssion, pleaded even for the 6i'st time in 
the^'ourtof Appeal, provided sneh a case arises on 
tho facts stated in the plsint and the detendaut is not 
taken by surpriBa [p. 1 0, col i } 

A i>'ijiad'ina$hin maictaios unbroken the spiritual 
line from tho o> iginal preceptor. Such an offico can 
exist only by virtue of the dirccliun of tho spiritual 
founder or by a valid custom, [p. 171, col 2j 

Appeal against the deeision of Mr. 
Jastioe Qreaves, dated the 6ih Aagaet 
1919, 

Mr. Fugh, for the Appellant. 

Messrs. Langfud Jamet and A. K. hoy, 
for the Uespondent. 

JUDGMENT. 

Mooicsrjbe, Aerj. 0. J.— Thesnbjeot'tnatter 
of the litigation wbieh has led op to this 
appeal is a dirgnh (maa'<oieam or shrine of a 
Moslem saint) situated in Clive Street in this 
City. The ease for the plaintiff is that she 
was in possession as mntwalli for many yearo, 
till the defendant, her son-in law, after the 
death of hie wife, wrongfully interfered with 
the performanoe of her duties on or about 
the l8ch May 1918. She aosordingly 
inatitnted the present enit on the 30th May 
I9i8, for deolaration that the defendant was 
in wrongful possnssion of the dargah, for 
reo' very of possession from him, and for 
incidental reliefs. The defendant resisted 
tlie olaim on the allegations that the plaintiff 
had rciioanoed the muticalli$hip in favour of 
her hushand who had been installed as the 
git OiOJiashin, and had performed bis duties 
a-4 eiioh till bio death in 1911, that thereafter 
ir 0 defendant had been installed ae 
tajjadnnunhiu, and that he wae lawfully in 


pOFSessioD of the dargah at the date of Ibe 
institution of the suit. Mr. Jastioe Greaves 
has deereed the suit on the ground that tbe 
plaintifi wae lawfully in possession as 
mutualli and that tbe defendant, even if 
selected tay,adanashin, by tbe faldn, eould 
not saQo<8sfally resist her olaim to reoover 
possession ae mutuaUi. The defendant has 
appealed against this denrse. Before we deal 
with the qoeetiocs raired before ns, it is 
neoessary to set out the history of this 
endowment so fsr as it oan be gathered from 
the materials on tbe reoord. 

In lb34, tbe property was in tbe posses* 
sion of one Jutty Shah who desoribed himself 
as the hhndtm and muiv/ailx of the holy 
shrine ol Haziat Joomma Sbab, On (be 19(h 
Ootober 1834, be ezeauted a testamentary 
inetrnment wbiob reaites that his anaestora 
bad, from generation to generatior, aated as 
of tbe sbrine and that he himself 
bad for a period of about sixty years 
performed the duties of tbe offias, aeaording 
to the former rules and long-established 
usages." By this doaument, JuMy Shah 
appointed his infant son, Sheikh Mebtur, to 
suaaeed him as muticalli after his death, and 
nominated several Moslem gentlemen to 
perform tbe duties appertaining to tbe holy 
shrine till bis eon should attain years of 
discretion ; a set of detailed rules for tbe 
mauagement of tbe endowment was appended 
to tbe instrument. On tbe death of Jutty 
Shah, hiu son (called Mehtor or^adi^)he)d 
the office of tnutux. {it til) bis death in 1858. 
Tbe mutwolh$hip tbereopoD passed to Abmtd 
Sbab (eaid to be a nephew of Jutty Sbsb), 
but under wbat exaot eiroumstanoes (his 
happened cannot be asoertained at this 
di^tanee of time. Ahmed Shah held posses* 
eioD as mutuaUi till his death, wbieh took 

place on tbe I2ib May 1873. We Bad tlat 
on tbe very next day, tbe 13tb May 1873, 
Korban tsbah, tbe son of Ahmed Shah, 
exeeu'ed a deed in favour of his son. Vilayet 
Hussain, whom he appointed as mutwolli and 
trustee of the Will of Jutty Sbab, Tbe 
reasons for this appointment cannot be 
discovered, but it appears from tbe doco* 
ment that Korban bad lost bis wife and 
the deed enjoined Vilayet Hoseain to perform 
ceremonies, acoordieg to orthodox Moslem 
cui^tome and usages, at the grave of his 
mother Amina Bibi. Vilayet Hossain eon* 
tinned to hold tbe office of mutxcalli till his 
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death, wbioh baoDened on the I6th Ano-not 
18'0. Dorinff hie termof ofl5ie as 
Vilayet HoiiBain ioetitated a eoit in 1875, 
on the Original Side of this Ooort, ftffainst 
one Ohoonee Bibi who wae in po-Beopion of a 
portion of the trust properh'es on the 
strensrth of a pn-ehase from the previnns 
mutu)olU\ Ahmed Shah, in l®^?. The^ rePuU 
was that the purehaper defendant diepoted 
the title of Vilayet Hossain to bold the office 
ol Mr Joetiee Phear found th«t 

Ahmad Shah had pnoaeeded Nadir Shah as 
njttttcoiii and held that, as he had exeroifed 
undi'turbed the ripht of twwttf for nearly 
fifteen yearp, be might be presoroed to have 
been lawfolly appointed. As regards V'Uyet, 
however, Mr. Jnstiee Phear held that as 
admittedly he had no ti‘l« by aetoal appoint* 
ment, be omld not maintain Ibe enit as 
framed in bis oharaeter ae wtitw'iff* ; nor had 
be a right to enjoy the prope»ty as eeenlar 
property by right of inberitanee. The 
plaintiff was, in these oirenmatanees, given 
leave to amend the plaint, bnt what followed 
does not appear from the reoord. The fact 
remaine, however, that, althongh the effort 
of Vilayet Hossain to reefore to the endow, 
ment, property alienated by his yredesepsor 
thns proved ineffeofnnl, be oontinned to hold 
tberffioecf mvltpalU, end, previous to bis 
death, be mnde a teetamentary disposition 
ontbe 4th Seftember 1S7'. At the time 
of his death, be left b-’m rnrvivirg bie widow 
Imaroonueer-a (daughter of one Mahomed 
Muse) and his own daughter by her, Hazra 
Bibi (who is plaintiff in the present litiga* 
tion). Vilayet Hopsain, by bis WiP, appoiot. 
ed his daughter Hf zr» Bibee as n'Vtwnlli rf 
wbat ho deseribfd as ' .Intty Shah’s Imam* 
bora and d rgnk in Clive Street” arid all 
properties moveable and imrocveable aprurte 
nant thereto. During the minority of his 
daughter, however, the managemett was 
vreted in his w dow Iniamoi neeea. The 
Will further provided that the widow woul l 
seaee to hold the appointment if she took 
a eesond husband or lost her virtue ; in either 
of these events, Mahoromed Muea, the father, 
in law of the testator, would dieebarffe the 
duties of mutioolli duriug the minority cf 
Hazra Bibi. Disputes broke out shortly 
after the death of Vilayet Hossain, and we 
find that two suits were instituted in 1881 
and 1882 by Mabommed Musa for proof of 
hia Will in solemn form, for its eoDslruotion, 
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and for aseartainmant of the rights of the 
parties ther-under. Oi the 28th August 
18 3, Mr. .Tns is * orris aopointed a Reeeiver 
of the estate in the Pn?tfl mentioned and 
direoted the payment of R*. 170 a month to 
Imamunnesea as also the exoenses of the 
r4 gione aeramonies. Imamuoressa died in 
189^ b fira the termination of the snite. 

On the 16th Jinnary 902, Mr. Justioe Sile 
niade a emeent derr^e on the basis of terms 
of settl^msut which were ordered to be earried 
out. The premises now in dispute were 
deolared to b* tmet properties ineapable of 
partition ard division; at the same time, 
Hpzra Bibi was appointed mutwlU of the 
tru-fc propertifs and was antho.ised to 
oorduot and carry out the religious trust 
aoaording to an approved seheme. The 
dearee thus made in U02 terminated the 
dispute as to the sueae.'sion to the offiee of 
mutrolb, and Hsera Bib?, who had been 
married to one JaM Shah, •ootinued pease- 
folly to perform her dotiss till the defendant 
appeared on the roe'-e. Hazra Bibi had a 
daughter, Cbabaty Bibi, who was given in 
marriage to the defendant Ka-sim Hossain. 
There aan be little doubt that the defendant 
was fire- allowed to take up bis residenee at 
the Imamb-'ra as the son in law of the 
mutwulli Hfz*a Bibi, and the evidetoe 
shows anmiftakably that be lived there 
amiaably for five or six years after his 
marriage, whieh took plsoe in 1911 or 1912. 
Chahaty Bibi. however, unluekily for all 
parties eonaerned, died towards the end of 
the year l9l7, and, ss might be antiaipated, 
her denth affeeted a considerable obange in 
the position of the defeodant. Peelings 
gradually beaame s r ined.and the defendant 
ultimately set up a litle to the disputed 
prorerties on the al’evation that he had been 
ebatf-d ta>jadanoshin by the fakirt and other 
worshippers who songregatt in the dargah. 
Qnoh, in outline, was the position of the 
parlies wt en the enntroversy between them 
was brought into Court for determination. 
The questions whiah emerge for oonstdera* 
tinn fn m the arguments addressed to os may 
be formulated under two heads as follows, 
narnely, yi«i, had the p’alntiff title to the 
offi iB of mo/iralft of the disputed properties 
at 'he date of the institution of the suit ; and, 
$eeondlu, was the defendant appointed as 
«t lodandsfitn; if so, did soah appointment 
affeol the title of tbe plaintiff as m^Uvalli, 
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As regards the Orst qaeefcioD, namely, 
whether the plaintiff bad a valid title to the 
offioe of at the date of aommense. 

ment of this litigation, we mast not overlook 
two ootstanding features of this cafe. In 
the 6r8t plaop, it is plain that the cffiae of 
muhvalli has been held SDoaeseively by 
members of the same family. The testament 
of Jntty Shah exeaoted in 183i reoites that 
he had been in possession as mulxeaUi for 
sixty years in sneaeeeion to bis anaestors, 
who bad snaaessively held the offise aod 
disebarged its duties from generation to 
generation. After Jntty Sbab, the office 
was held sneoessively by his eon Nadir and 
his nephew Ahmed, and, thereafter, by 
Korban (the son cf Ahmed), by Vilaytt 
(the son of Korban), and by Hazra 
(the danghter of Vilayet). In the 
seoond place, eaoh inenmbent has taken it 
npOD himself to nominate bis snsoessor in 
the offioe of mulwalli, [t is not for ns to 
determine now, whether sneh appointments 
eonid or sonld not have been validly made ; 
bnt, notwithstanding the general rule ennn- 
ciated in the saees of Atimantetsi hihi v. 
Abdul Sobhan (1) and Fh'jtma^i v. Abdulla 
Musa Sait (2), that no right of inheriianoe 
attaohes to the cffioe of mufiralU, the qnesticn 
may well arise whether the nnifurmity which 
sharaeteriees the snooeesive appointments 
for nearly a century may not improbably 
indicate that the practice had a lawful origin 
in the directions given by the oriairal 
fonnder, though they can no longer be traced 
with certainty from the lapse of time. Apart 
from this, a hat is rf vi'al imprrtanee to the 
cate cf the plaintiff is that her great grai.d< 
father, Ahmed Shah, l»ld the cffiie rf 
mutuiollt for fifteen jears from ISoS to l8«3 
and that tbereafti r, by virtue of the deed 
executed by her grandfather Korban Shah 
in favour of her father Vilayet Hobsain, the 
latter held the office for seven years from 
1673 to 1680. Thereafter, the plaintiff 
herself has held the office, without interrup* 
tiop, as we shall preeently set, frem 1880 to 
lOli). The testament of Vilayet Hosrain 
vested the effice of muftcalli in litsdunghtcr 
from the lime rf his death, eubjecl to 
the reservation that daring lur minority 

(1) 32 111.). CuH. 2ii -13 C. 407; 22 C. L. J. 677- 20 
0. N. 113. 

i2> 21 Incl. Cos. 9''4; ?8M.491i 14 M L. T 6C8i 
(11/14) M. W. N. 76i 26 M. L. J. U6. 
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tbe maDagemeDt would be aarried out 
by bis widow ImamuDDeesBi erp in aertaiu 
eveufsp by bis fatber«iD*law Mabomuied 
Musa, Soah posee^rsion of the offiae of 
mutiialli^ whether by ImaniuDDedea or by 
Mabomiupd MoiSp would plainly be on behalf 
and for tbe benebt of Hazra Bibi, We are 
not anmiDdful that by tbe deoree of Mr, 
Joatioe NorriP, made on tbe 28th Aaguet 1 8P3, 
tbe properties were plaeed in the bands of a 
Reoeiver ; bat in view of anbeegoent eventSi 
this did not ooerafe to interrupt the pc^sea* 
einn of the rflSae of mutwalli by Hazra Bibl, 
It is aigniOsant that tbe order for appoint* 
meut of Reaeiver inaloded a direotion for the 
payment of a fixsd sum to Imamonnesea on 
whom was east tbe duty cf management of 
tbe tcu'/ estate by tbe Will of her hneband 
during the minority of her daughter. Be* 
sides this, the deoree nltimately made by 
Mr. Jn^tioe Pale on the 16ih January 1902, 
confirmed the appointment of Hazra Bibi 
as o' the trust properties. In our 

oninior, it is indisputable that the office of 
muttC' lit has been vested in Hazra Bibi by 
tt'e Will of her father and has been held by 
her without interroitirn from the time of 
his death in 1 8S0 till when her appoint* 
ment was confirmed by an order of this 
Court. It is equally plain on tbe evidence 
that after lb02, Hazra Bibi held tbeofficeof 
mutwalli, till her title was questioned end her 
posseesion was disturbed by the defendant, 
immediately before toe »nit. We are in agree* 
ment with Mr, Justice Greaves when we hold 
that we cannot popsibiy accept as well found* 
ed the asserticn of the defendant in bis 
Wi iifen statement that Hazra Bibi renounced 
theiffiieof ir,utwalii so as to allow her 
huahaiid to iohtal him^ elf as tbe saijadnnashin. 
In rur opinion, it is fully esrablished by 
satisfactoiy evidence that Hhzra Bibi has 
held the cffiae of mutwalli from 1680 and 
has been in possession thereof by performance 
of the duties attached thereto, either herself 
or throngh her deputies, for a period of not 
less than tbirty*six years. Wbat, then, is tbe 
Isgaleffeot of such posaeseion of tbe office, even 
if we assume for a moment that her nomina* 
tion to the office of mutwalli was not validly 
made or was not confirmed by a kati or by 
a judicial officer of equivalent statue f Tbo 
obvious answer is, that tbe plaintiff has 
acquired a good title to tbe office of mutwaUi 
by reason of her possesaion thereof for fb9 


INDIA.N OASIS. 


169 


Vol. LX] 

EiSBlM BAeaiH V. HiZRi BBGUH. 

Btatatory period. The prineiples applisable 
in snah oiroometanoes were expliined in the 
ease of Saltmulla v. Abdul Ehaper Mohammad 
Mu$tafa (3). It is iodispatable that a olaim 
to offiae and to property appartenaiit thereto 
may be barred by limitation. The deoUiona 
in Balitant Bao v. Puran Mai (4), Jagan Nath 
Das V. Birhhadra Das (5), Kidambi Bagava 
Ohariar v. Tiiumalai Asari Nallur Baghava- 
chariar (b) show that if the offiae is not 
hereditary, Artiole 120 of the Sehednle to the 
Indian Limitation Aet ia applioible. If. on 
tbe other hand, the offiae ie herediiary, Artiele 
124R0V6rna the matter ; Nila'-<an'ian v. Padma- 
uabha (7), Alagirisami ^Jaickor y. Sundares^ 
teara Ayyar {S),Gnanasambanda Fandata San‘ 
nadhi v. Vth* Pandtram (9), Annasami Pillai 
V. Bamahrishna Mudaliar (10), Bamanathan 
Ohetty y. Murugappa Ohetty (11) affirmed on 
appeal to the Jodieial Committee: fiamana^Aan 
Ohetti V. Murugappa ChfUi (12) and Lilabatt 
Misratn y. Bishun Okobey (13). The sab 
atanee of these deoiaioua ia that a tmateesbip 
with power to appoint a aaeoeasor ia well* 
known to and reoogniaed by law and may ba 
preeeribed for ; in tbe ease before ns, it is 
immaterial whether Artiele 120 or 12l or 
144 ia held applioable. When title baa been 
BO aoqaired by atatatory operation, it is plain 
that the title of tbe traa owner ie not revived 
by re entry, in other words, even if tbe 
lawfal owner eboald re aeqoire possession, be 
is not thereby remitted to bia original title. 
This view is supported by tbe desiaions in 
Brindabun Ohunder Ghotodkury v. Tarachand 
Bindopadhyi (14), Dalip flat v. Deoki flat (15), 


(3) 3 Ind. Cas. 4I9i 37 C. 26’; U 0. W. N. 497; 1 1 
0. L, J. 304. 

(4) 6 A. 1} 10 I. A.90; 13 C. L. B. 39; 4 Sar. P. C. 
J. 43i>i 3 Tnd. Deo. (n. b.) 362. 

(6) 19 C. 776; 9 Ind. Dec. (n. s.) 9C0. 

(6) 26 M. 113. 

l7) 14 M. 163; 6 Ind. Dec. ^N. 3.) 108. 

(8) 21 M. 278; 7 Ind. Dec. (n. s ) 652. 

(9; 23 M. 271 (P. C.i; 27 I. A. 69; 4 C. W. N. 329; 
2 Bom. L. R. 697; 10 M. L. J. 29; 7 Sar. P.C. J. 671; 
8 Ind. Deo, n b.) 591, 

(10) 24 M. 219; 11 M.L. J. 1. 

111)27 M. 192; 13 U.L. J. 341. 

(12)29 M. 283; IOC. W. N. 825 (P. C.); 83 1. A 
139; 1 M. L. T. 327; 3 A. L. J. 707; 4 C. L. J. JlS9; 16 
M. L. J. 266; 8 Bom. L. R 498. 

(18)6 C. LJ. 621. 

114) 11 B. L. R.237; 20 W. R. 114. 

(16) 21 A. 204; A. W. N. (1899) 36; 9 Ind. Doc, 
(n. 8.) 84Q. 


Vaiudeva Padhi v. Maguni Devan (16), 
Lilabatt Misrain v. Bishun Ohobey (13) wbish 
aeaord with the rale reoogniaed in Brassing- 
ton V. Llewellyn (17), Bryan v. Cowdal (Ife), 
Jolly, Inre, Qothercole v. Norfolk (19), Dawkins 
V. Penrhyn (iord) (20\ Beamish v. Whitney 
(21) and Beamish v. Whitney (22). The 
validity of these prineiples baa not been 
qaeationed, bat the argument haa been 
pal forward that tbe plaintiff was disqaalified, 
by reason of her eex, from appointment to 
the offioe of mutwilU and ooald not, oonse* 
qaently, be deemed to have acquired title to 
snob offioe by preaoription, on the analogy of 
the rale reoogniaed by the Jndioiai 
Committee in Bhaia i Thakur v. Jharula 
Das (23) wbioh reversed the deoision of this 
Coart in Jhatnla Das v. Jalandhar Thakut 
(24). This eontenlion ie fallaoioaa, as it ie 
based on the erroneoas assumption that a 
woman is inoompeteiit, under the Mubam* 
madan Law, to bold tbe offiie of mutwilU, 
Tbe trae rale on the sabjeot was enanaiated 
by Mr. Jastioe Abdar Rahim and Mr. Jaetioe 
Seabagiri Aiyar in Munnavaru Begam v. Mtr 
Mahapolli (25). A religions offioe oan be 
held by a woman ander the Mabammadan 
Law, anleaa there are duties of a religions 
natare attaobed to the offioe, wbioh she 
oannot perform in person or by deputy, and 
tbe harden of establishing that a womao is 
preoladed from holding a partioalar offioe 
is on those who plead the exolasion. Tbe 
deoision of tbe Judioial Committee in Shakoo 
Banoo v. Aga MaJnmeJ Ju^'er Binlamein (26) 
takes tbe same view and shows that if the 
ri-ligioas duties oooneoted with a religions 
offioe are eaoh that a woman oannot properly 

(16) 24 M. 3h 7; 28 1. A. 81; 3 Bnm. L. R. S03- 6 
C W. N. C4-; 7 Sar. P G. .T. 819 

(17) (1868) 1 F A F 27; 27 L. J. Ex, 297: U4 R. H. 
1038. 

(18) (1873) 21 W. R. (Eiir.) 053. 

(19) (1900) 2 Ch. 616: 6) L. J. Cli. 661; 83 L T 
IIR; 4S W. R. 667: 16 T. L. II, 521. 

120) il578) 4 App Cas 51 at p 59; 48 L, J. Cli 
304; 35 L T. 583; 27 VV. R. 17'. 

(2.) I Ir. R 88; 10 Ir. L. R. 19. 

( 2) { 909) 1 Ir R 360; 10 Ir. L. R. 747. 

(23( 24 Iml, Cas 501; 42 C. 244; 20 V. L J £60- 
IS C. W. N. IC29; 27 M. L. J. 100; 1 L. W. 649- 16 m’ 

L. T. 210: (1914) M. W. N. 636; 12 A. L. J. U76. IH 
Bom.L. R. 845(P. C.). 

(24) UInd.Cas 142; 39 C. 887. 

(25) 51 Ind Cas. 489; 41 M. 1033. 

(26) 34 0. li8:5C. L. J. H4; 4 A. L. J. 30 (P C )- 
lie. W. N 297: 9 Bom. L. R. 8i; 2 M. I T 49- 17 

M. L. J. 52; 4 L. B. R. 61; 34 I. A. 46. ’ 
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disobarge in person or by depnty, then sbe 
cannot be appointed to that offioe. Tbie 
dofltrine is based on the fondaraental 
distinstion between tbe temporal affairs of 
a mosque and the spiritual funotions aon. 
neated with it ; Hnttain Beebes v H«Mutn 
Sherif (27), Imam Bee v MoUa Khasim 
Sahib (28), Mujovar Tbrambthi v, ^^njavar 
Hussain Sheri ffU9). A similar distination 
ban been recognised also in the case of Hmda 
endowments; Dhuncooverbai v. A^ate^ 
Qeneral {. 30 ), Mohan Lahji v. Ma-M«i»ian(3U. 
We aanuot, aon«eqaently, aoaept the oonten- 
lion of tbe defendant that the plaintiff is 
inaompetent to held the offiae of muiwilh. 
It has next been argued that the plaintiff 
should not be allowed to suaaeed on the basis 

of presariptivetitletothe office of mntwalU 

when snah a ease was not expressly made 
in tbe plaint. There is alearly no substanae 
io this aontention. The relevant faats were 
fully set out in the plaint and tbe plaintiff 
asked for a deelar:itioo. not that she was 
tnuficalitby appointment or by hereditary 
Buaaession. but that on the faats stated the 
defendant was in wrongful possession and 
should, aonsequently. be ordered to deliver up 
quiet and peaaeful pospession to her. There 
is no room for suggestion that the defendant 
hae been taken by surprise and be has thus 
no foundation for a grievanae. As rn ed by 
this Court in Siindar* Dassee v. Mudhw 
01, under Sircar (32). a plaintiff may be 
allowed to socseed on a title by adverse 
poeeeseion. pleaded even for the farst time in 
the Court of Appeal, provided eoah a ease 
arises on the facts stated in tbe plaint and 
the defendant is not taken by sorprise. It 
was pointed out in the ease of Earn Chandra 
Sil V Eamanmanx Dasi (3d) that this view 
ieBupportedbyad'etura of Lord 
Vosudeva Fadhi v. Mogum Devan (16). 
though the aontrary opinion has someiimes 

been maintained. The 

ed in the oases of Nepen H;U Debt v. otlt 
Kanta Banerjee (34) and lAlabati Misratn v. 

f St. ‘ 

(;rj) u C. 69^; 7 S. 773 at p. 785. 


Bishun Ohobey (13). We hold, aesordingly, 
that at tbe time of institution of this suit, 
the offiae of mutioalli was legally vested in the 
plaintiff and on that basis ebe was entitled to 
possession of tbe trust estate. 

Ae rsgards the second question, we have 
to determine whether the defendant was 
appointed a siiiadunai^iu, and, if eo, what 
was the effect of auoh appointment upon the 
title of the pUintiff as »n«tii>allt. It may be 
oonoeded that there is some evidenoe to show 
that the defendant got himself eleoted as 
sajjadanashin ; bat this is not suffioient to 
enable him to resist the olaim of the plaintiff 
forthere is nosatiefaotory evidenoe of a oustom 
for tbe appointment of a siiiadanashin in this 
rdligious endowment in addition to a mutwalli. 
Even if we aooept as reliable the evidenoe 
adduoed by the defendant to make out tbe 
alleged election of his father in law and 
of himself as saBadanashin in 1904 and 1912, 
respectively, that does not establieh the 
existence of a custom for tbe appointment of a 
eanadanashin. Tbe undoubted fact remains 
that although, aooording to the recital in tbe 
Will of Jutty Shah, the endowment has been 
in existence for at least a oentury and a half, 
there is no traos of a svjadanashin before the 
alleged election of Jalil Shah in 1904, The 
true position and functions of a sajjadanathin 
will be found explained in the judgment of 
Mr. Justice Amir Ali in PiVan v. Abd:ol 
Karim (35). which was followed in Mohiud- . 
din V. Sayiduddin (3C) ; 

“Tbe sajjadanathin has certain spiritual 
fjnclions to perform. He is not only a 
mutw >lli. but also a spiritnal preceptor. He is 
the curator of the dargnh where his ancestor le 
buried, and in him is supposed to oontiuae 
the spiritual line {silsilla). As is well- 
known. these dargahs ere the tombs of 
celebrated iiervishes, who in their lifetime 
were regarded as saints. Some of these 
men had e-tablished khan\aht where they 
lived and their disciples congregated. Many 
of them never rose to the importance of 
ft and when th^y died their 

mausUsa became shrines or dargahs. These 
dervishes professed esoteric doctrines 
and distinct systems of initiation. Ibey 
were either eufis or the disciples of lan 

(36) 19 0 203 at pp- 320, 221; 9 Ind. Deo. (n. a.) 

^*(30) 20 0. 819 (it pp. 622, 823; 10 Ud. Doo. (M. a ) 
5 ^. 
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Ronshan Biyiz’id, who fljurished about tha 
time of Akbar, and who had founded an 
independent esoterio brotheihood, in whioh 
the ohief ooiapied a peooliarly diatlnotive 
position. They o\lled thamselves /aiu*-, on 
the hypothesis that they had abjnred the 
world, and were hamble servitors of God : 
by their followers they were honoured with 
the title of Shah or King. Hnrklot (Qanoon* 
e lslam, 1832, Chapter XXVill) gives a 
detailed aoeount of the different broiharhoods 
and the roles of initiation in foroe among 
them. The preceptor is oalled the pir, the 
disoiple ths mtirii. On the death of the 
pir, his suooesBor assumes the privilege of 
initiating the disciples into the mysteries of 
dsroiihism or tutism. This privilege of initii- 
tion, of making murids, of imparting to them 
spiri’ual knowledge, is one of the functions 
whioh the $>ij}adinas\in performs or is 
supposed to peifjrm,” tiran v. Abhol Karim 
(35). 

" So long as be lived the founder himself 
was the svjcidjnashin, ' ths one seated on the 
prayer mat in other words, the chief or 
superior. After his death some one among 
bis heirs, indicated by him as qualidUd to 
initiate (hs mundA into the mysteries of the 
ta7i‘tat or holy path, succeeds him in his ofiiAe 
of $a jadanashin. He is not only a mutwalli 
but also a spiritual preceptor, and io him 
is supposed to continue the spirtual line 
(sUsilla). There are abundant indications on 
this record that this is exactly the case with 
the khankah of Saeseram. Shah Kabir 
was, as bis title ehows, a dervish, and 
from the evidence of the defendant it is 
clear that the doctrines supposed to be 
inouloa’ed by thefe men are, as he calls it, 
of t'jssaunuf or suism. We have dwelt £0 
far on tbe character of the institution, in 
order to show bow materially it is connected 
with tbe personality of tbe sajjudtin'ishin 
or superior. He is an integral part of the 
institution and the central 6/urp, so to 
speak, therein. Its existence depends on 
bis personality. This is evident from the 
very terms of the grant io question. Tbe 
grant no doubt i-i to the khnnkah, but tbe 
enjoyment is given to tbe dervish and his 
descendants, generation after generation. The 
works they have to perform, and the disciples 
they have to maintain, are all part and 
parcel of their own selves. Toe urs, the 
fatshas, etc., are of their deieased ancas* 


tore. " \^Mohiuddin v. Sayiduddin (36).] See 
also Secretary of State v. Mohiuddin Ahmad 
(37). 

The Bubstanoe then is that tbe sajjada^. 
nashin maintains unbroken tbe spiritnal line 
from tbe original preceptor. In tbe case before 
us, however, there never was a sajjadanashin, 
before 1904; there is no room for a theory that 
the original founder expressly directed that a 
saijadanashin should be appointed from time 
to time. There is also no custom indicative 
of bis wishes in tbe matter. There has 
not been a line of spiritual pteosptorr, an 
apostolic sDooession of spiritual curators. In 
such ciroomstanees, it is impossible to bold 
that a person in tbe position of tbe 
defendant, can by the device of an election 
by fakirs and other worshippers ferae him' 
self on tbe institution as sij adanashin. 
The essence of the matter i>, that there is 
DO office of sajjadanashin in this institu* 
tion to which the defendant oonld have 
been lawfully elected ; for, such an office 
could exist only by virtue of tbe direction 
of the spiritual founder or by a valid custom. 
It is, consequently, plain that tbe defendant 
has acquired no legal status which can 
possibly enable him to defeat tbe claim 
of tbe plaintiff as muttaalli. 

Tbe result is that tbe decree made by 
Mr. Justice Greaves is oonOrmed and this 
appeal dismissed with costs. 

Appeal tlisini'sed, 

ITlitchek, J. — I agree. 

(87) 27 C. 674; 14 Ind. IVc, (x. s.) 443. 
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Where a peraon haa enjoyed a right of way for 
over 20 years over another person’s land, and that 
right is interrupted, the benefit of the prerioua 
enjoyment will be destroyed unless he comes within 
two years of the Intermption and gets a decree 
declaring his right, [p. l73, col. 1.] 

Seoond appeal againet the deoree of the 
Dietriot Ooart, Coimbatore, in Appeal Sait 
No. 224 of 1919, preferred against the degree 
of the Court of the Distriot Munsif, Tirnpor, 
in Original Sait No. 468 of 1917. 

iOACTS appear from the judgment 

Mr. K. ^(tnkarii Mewon, for the Appellant. — 
There was undoubted enjoyment of the right 
of way by the plaintiff for 20 years peaoe' 
ably und uninterruptedly. He did not aa* 
quiesoe in bat protested in the defendant’s 
obetruotion of it for four years before suit. 
Under explanation (2) to section 15, Ease- 
ments Aot, there is no interruption unless the 
obetrustion is asquiessed in. 

Mr. S. Suhramani/a Arpar, for the Respond 
ents.— Section 15 of the Easements Act ex- 
pressly requires that the 20 years enjoyment 
should terminate within two years before 
suit. Otherwise, no absolute right of ease* 
ment will be acquired by any anterior peace- 
able enjoyment for 20 years The English law 
on which the Indian enactment was based is 
more stringent. The English law requires 
that the peacefol enjoyment for 20 years 
most be immediately prior to suit. 

JUDGMENT. -The contention of the 
appellant in this ca«e is, that he enjoyed a 
right cf way over the 6tst respondents* 
land peaceably and without interruption for 
a period of twenty years. But it is found 
that, for four years before the institution of 
the snit, ibe plaintiff did not enjoy any such 
right of way being effectively prevented 
from doing so by the Brst respondent. Those 
being the facts, the learned Judge held that 
the plaintiff’s suit failed by virtue of the 
provision of section 15 of the Easements 
Act that, “ each of the said periods of twenty 
years shall be taken to be a period ending 
within the two years before the institution 
of the suit wherein the claim to which each 
period relates is contested. ” The argument 
on behalf of the appeH int is that since the 
appellant had enjoyed fora period of twenty 
years the right claimed by him peaceably, 
openly and without interruption, it made no 
difference that for four years before the 
iostitatiou cf the euit he was prevented 
from using the pathway inasmuch as be 


never snbmitfed to it but protested against 
such obstruction. He relies on explanation 
ii) to section 15 which lays down that 

nothing is an interruption within the mean* 
ing of the section unless where there is an 
aetual cessation of enjoyment by reason of 
an obstruction by the aot of some pereon 
other than the claimant and unless sush 
obstruction is submitted to or acquiesced in 
for one year after the claimant has notice 
thereof.” This argument, if given effect to, 
would really abrogate the condition laid down 
in that very section that, in order to the 
right of easement being acquired, the enjoy* 
ment of such rights must not only be peace- 
able, open, and without interruption but such 
enjoyment must extend to within two years 
before the institution of the snit. The Ian* 
gnsge of the section seems to be clear that 
the enjoyment for a period of twenty years 
must terminate within two years prior 
to the institution of the suit, otberwice bis 
enjoymeut o! a right contemplated in section 
15 for a period of 20 years, however long, 
prior to the institution of the suit, woold 
give a person who so enjoyed it an absolute 
right of easement although for years prior 
to the suit be never exercised such right 
at all. That would be really violating the 
policy apparently underlying the law of 
easements. The English law of easements 
on which the Indian law of easements is 
practically based though with some differ- 
ence, as has been pointed in some of the 
eases, in this Court, requires that the 20 
years enjoyment of the right must be next 
previous to the institution of the suit. That 
is what the English Statute requires, and 
this is explained in Qloier v. Ooleman (1) 
by Mr. Justice Brett as he then was. The 
same view of the law is taken for granted 
in Flight v. Thomas (2). The Indian Legis* 
latore in this connection has departed from 
the English rule to this extent that it lays 
down that it would be sufficient that if the 
enjoyment for a period of 20 years extend* 
ed within two years before the institution 
of the suit instead of be>ng immediately 
previous to the institution of the suit, and the 
rulings of the Indian Courts aie unanimous 

(1) (1874) 10 0. P. 108| 41 L. J, 0. P. 66{ 31 h. T. 
684; 23 W. E. 163. 

(2) (1811) 8 Cl. 4 F. 231 atp. 240; West 671»6 Jur. 
811i 52 R. a. 408; 6 B. 91. 
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OD the point. In this Goort the law is ex* 
plained in Mut\u Qounian v. Ananlhi Ooundan 
(3). In the Allahabad High Goart in Sultan 
Ahmad v. Walliullah (4) and Muhammad 
Maroof V. Sultan Ahmedib), andin theCaleatta 
High Gourt in Janhavi Ohowdhurani v. Bindu 
Bashini Oltowdkurani (6) and in Jeggernath 
BarJ V. Knnai Das Byragi (7). As pointed 
ont by Gbamier. J , in SuUan Ahmad v. 
Waliullah (4), the resott o! the Easemente 
Aet and the similar provisions of the Limita- 
tion Aot is that a right of easement eannot 
he said (o be perfeoted until the right is 
deolared by a dearee of Court, that is (o 
say, a person may enjoy a right of way or 
right to aeeesB of light and air over the 
servient tenement for a period of twenty 
yearF, but if be is interrupted afterwards for 
one year and the interruption isaoquieeoed in 
the beneSb of the previous enjoyment will 
be destroyed unless he aomes within two 
years of the Institution of the suit and gets 
a deoree deolaring bis right. 

It was also suggested by the learned Vakil 
for the appellant that bis olient had an 
immemorial right and that, in the oireum* 
stanees, a lost grant ought to have been pre- 
sumed in his favour. But this question 
was not properly raised in the Trial Court. 

The result is that the seeond appeal is 
dismissed with sosts. 

M. 0. P. 

Appeal dismissed. 

(3) 31 Ind. Caa. 626; 29 U. L. J. 6S5 at p. 667; 18 
M. L. T. 476; 2 L. W. 1107; (1916) I M. W. N. 113. 

(4) 17 Ind. Cas. 22; 10 A. L. J. 227. 

(6) 24 Ind. Caa. 126; 12 A. U J. 416. 

(6) 26 0. 693; 3 C. W. N. 810; 13 Ind. Deo. (n. a.) 
981. 

(7) 6 0. W. N. 31. 
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gage — PardauasLin lady — Atteslaiioii’, proof of—Hhidu 
Law — TTidoui, alienation hy—Kecessitfj, proof of— 
Independent advice, whether necesaary — Expenaee 
incurred ^in proper management, whether binding on 
revcreiojiers. 

Where it is proved that tho witneaees to a mort* 
gagc-decd did not see the executant, who was a parda- 
nashin lady, but saw her signing tho deed and 
iuipreaaingic with her seal through n pardah which 
was hanging between them and the executant, and 
that one of the wtinesaes knew her by her voice, 
this ia sufticieiit proof of proper attestation, [p. 174, 
col. 1.] 

When a debt is incurred by a Hindu widow who is a 
pardanashin lady, and the necessity for the loan is 
established and it is further established that 
the creditor made due enquiries about tho 
necessity, it is not necessary for tho creditor to show 
that the lady, in entering into the transaction, had 
independent advice, [p. 174, col. l.j 

A Hindu widow is entitled to incur expenses 
necessary to the well being of the estate and to 
borrow money for this purpose and such debts are 
binding uu tho loversioners. [p. 174, col, 2.] 

Appeal from a decision of the District Judge, 
Mez^fferpore, dated the 15tb August 1918, 
modifying that of the Subordinate Judge, 2Dd 
Court, Mczifferpore, dated the 9th June 
1917. 

Messrs. S. M. Mullick and Kailash Paii, for 
the Appellant. 

Messrs. Hasan Imam, Sunder Lai aud 
Nawal Kishore Prasad, II, for the Respond* 
ents. 

JUDGMENT. 

Dap, J. — This appeal arises ont of an action 
instituted by the plaintiffs- respondents to 
enforce a mortgage-bond executed by one 
Baohu Koer, a Hindu widow, in their favonr. 
Baobn Koer is now dead and the suit was 
resisted by the reversioners on various 
grounds. The bond was for a sum of 
Rs. 2,300 but it was conceded at the trial 
that only a sum of Ri. 1,220 was advanced 
to Baebu Koer, and the plaintiffs claimed a 
decree for Rs. 1,220 with interest thereon 
at the rate of 2 per cent, per month. 

The plaintiffs’ case is that, Rs. 500 was 
advanced to the widow on the date of the 
execution of the mortgage and Rs. 720 was 
set off against certain antecedent debts due to 
the plaintiffs. Now the Court of drst instance 
gave the plaintiffs a decree for Rs. 600. 
There was an appeal to the lower Appellate 
Court by both the parties. That Court, 
having considered all the evidence in the 
case, has given the plaintiffs a deoree for 
the whole amount claimed, namely, Rs. V220, 
with interest ut 2 per cent, per mouth. 
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lu this CoDrt the Brst point that was argu* 
ed before us was that there ia no mortgage 
at all inasmaoh aa the bond was not attested 
in adoordanee with the provistone of section 
59 of the Transfer of Property Act. The 
lower Appellate Coart has not dealt with 
this argument at all. It is bat reasonable 
to preanme that the point was never argaed 
before that Coart. We gave liberty to the 
learned Vakil, when the ease was last argued 
before ne, to file an affidavit before as, stating 
on oath that the point was argued before the 
lower Appellate Court. That affidavit has 
not been tiled before us and we mast bold 
that the point was never argaed before the 
lower Appellate Court. 

The learned Vakil, however, oontended 
that he was entitled to argae the point aa a 
matter of law but he eoneeded that he mu^t 
aoeept the finding of faet of the Court of first 
instanoe. On this point the Coort of first 
instanoe said as follows : — The two margin* 
al witnesses and the plaintiff Mooni Lai did 
not, of oooree, see Baoha Koar who waa a 
pnrdaua$hin lady hut they saw her signing 
the bond and impreasing it with her seal 
tbroagh the pardah which was banging 
between them and Baobn Kuar, and Mooni 
ball knew her by her voice.” If there is 
evidence to support the finding, it must 
follow that the attestation was a proper 
attestation. Tho first objection urged on 
behalf of the appellonts must accordingly be 
overruled. 

Inow come to the items comprising the 
sum of Rs. 1,220 for which the plaintiffs have 
obtained their decree. . As I have mentioned 
before, Re. 500 was advanced on the date of 
the execution of the bond and the balance, 
namely Ra. 720, was in respect of two pro- 
mi00ory*noteb, one for Rs. 400 and the other 
for Rs. 30J, Rs. 20 being the interest that 
had accrued due on the promissory-notes. So 
fir as the first item is concerned, namely, 
Rs. 500, both the Courts have concurrently 
found that there was legal necessity for the 
loan. U was argued before us, however, that 
it has not been shown that the widow 
obtained any independent legal advioa. It 
seems to me that if the necessity for the loan 
is established and if it is further established 
that the creditor made due enquiries about 
theneoesaity, it ia not necessary for the 
sreditor to show that the lady, lo entering 
into the traniiactioD, had independent advice. 


But it was argaed before ns that upon the 
findings of the Courts below the necessity for 
the loan has not beso established. It 
aop^ars from the docamAnt itself that 
Rs. .500 was advanced to Biohu Kuar for 
meeting the expenses of an appeal in the 
Calcutta High Court and for eome toruri 
kh'triich. It has been found that there was 
in fact at that time an appeal pending in the 
High Court which had arinen oat of a eait 
instituted by one Martin Gregory apainettbe 
lady. Martin Gregory was the manager 
appointed by her to look after the estate, 
and it appears that the ^uit of Mart>n 
Gregory was a suit for salary due to him. 
It further appears that the appeal of the 
lady partially succeeded, but Mr. Sunhil 
Madbab Mulliok argued before ue that the 
salary of Martin Gregory was payable not 
by the estate but by the lady herself and, 
therefore, ehe was not entitled to incur 
that expense as representing the estate of 
her deceased husband. The Coart of first 
instanoe bae gone into the matter very 
fully. That Court has shown that there 
was an attack on the entire estate by one 
Sahodra Kuar, the daughter-in law of Bachu 
Kuar. It appears that Sahodra Kuar 
propoaodtd a Will to defeat not only the 
claim of the lady but al-o that of the 
reversioners. If that Will was established 
then, neoeeearily, the reversioners could claim 
no interest in the estate at all. The 
litigation, it appears, came to an end in 
190J bet the Court of first inetanoe has 
found that the trouble was not over till 
many years after and that Sahodra Kuar 
had succeeded in stopping collection. U 
became necessary, in the circumstances, for 
the lady to appoint a competent man to 
protect the estate ae against one who had 
put forward a hostile title not only to 
the widow but to the entire estate. In 
my view, a widow is entitled to incur 
ospenses necessary to the well being of the 
estate and if she is entitled to inour a debt 
in the proper management of the e-^tate, 
I do not see why that debt sbonld not 
bind the reversioners. Oo the fioding of 
the Court of first instauce she d.d employ 
Martio Gregory in the course of her 
management of the property. I am unable 
to eay that the employment was not for 
the bmefit of the estate. That being so, 
the claim of Martin Gregory was a claim 
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against the estate and the widow was 
entitled to appeal from the deoree 
allowing in fall the olaim of Martin Gregory, 
and as that appeal partially snooeeded, I must 
bold that the money was borrowed for a 
neaessary parpoee. 

The next item is one for R-4, 400. In 
regard to this item the Courts have differed 
in their opinion. The promiB8ory>oote reoites 
that the money wae borrowed for litigation 
expense and earuri kharaeh. The Gonrt of 
first instanoe tboagbt tliat as there was 
nothing to show that the litigation had 
referenoe to the estate at all and also as 
there was nothing to show bow mnch wae 
borrowed for litigation and how moob for 
zaruri kharijch, the plaintiffs were not entitled 
to eoooeed. The lower Appellate Coart, 
however, has reoorded a finding that the 
litigation referred to in the promie9ory>oote 
was the litigation between Mr. Martin 
Gregory and the lady. That being so, 1 
agree with the lower Appellate Gonrt 
that the estate is liable in respect of this 
item. 

The last Item is for Rs. 200 wbioh was 
paid to one Pokar Moll in satisfaction of a 
deoree in execution of which some of the 
properties were put up for sale. It has been 
found that Pokur Mull supplied cloths to 
the lady. It has been found that there 
was a constant pressure on the estate due 
to the hostile attack made on it by Sabodra 
Knar. But the Court of first instance 
thought that as there was nothing to show 
that the cloth was purchased for her use 
or for the use of her dependents the claim 
in respect of Rs. 200 could noteuoseed, The 
learned Judge thought that, upon the facts 
established, namely, that there was a constant 
pressure on the estate and that she was in the 
habit of baying cloths from Pokur Mull, it 
was a reasonable inference that the cloth was 
purchased for the use of Bachu Kuar or her 
family. In my view, the learned Judge wae 
entitled to draw this inference from the facts 
established in the case. I am of opinion that 
the learned District Judge has taken an 
entirely cotreot view of the matter and I 
would accordingly dismiss this appeal with 
costs. 

E.Adami,'J — I agree. 

Appeal dumuied. 


PATNA HIGH COURT. 

Civil Rivision No. 232 of 1918. 

February 25, 1919. 

Pretient; — Mr, Joatioe Mnlliak and 
Mr Jostioe Jwala Prasad. 

MUNSHI LAL GHOUDHRY— 
PDriTlONSK 
ver$us 

NIDHI RAM DUTTA— Oppositk 

Pasty. 

Ckota Nagpur Tetuincy Act {VI B. (?. o/1190fci), 
2 ' 7, 2^7, 228 — Bent mit Decree ex parto — 
Application to set aside decree^ dismissal of-^Applica-* 
(ion Jor restoration, dismissal of— Appeal, whether lies 
—Revision— High Court, interference br/, 

A rent suit was tried by a Deputy Collector 
oxorcisiDg the powers of a Deputy Comuiipsioncr 
under the Chota .Nagpur Tenancy Act and was 
decreed ex paf'te. The deioudant’s appHcatiou to scl 
aside the ex parte decree was diainUsed in default, 
and a further application for i*eatoratiou of the 
previous application was also dismissed. Ue then 
tiled an appeal to the Deputy CommisBiouer who 
set aside the tv parte decree and remanded the suit 
for redrial t 

Held, (U that there was no provision iu tUo 
Chota Nagpur Tenancy Act for restoration of an ap« 
plica tion to set aaidc an ex parte dooreo which had 
been dismissed for default, and that, therefore, the 
second appHcatiou made by the defcuclant to the 
Doptay Collector wa^ incompetent : fp. 17^, col. 1 ] 

(2; that no appeal lay to the Deputy Commis- 
sioner against the order dismissing that application ; 
[p. 176, col. <,] 

(3) that the Deputy rommissionor^s order sotting 
aside tho ex parte decree was, therefore, without 
jurisdiction j Cp. 176, col. 1 ] 

(4) that the Deputy Coiuinibsiouer having acted 
without jurisdictiou, his order could not bo revised 
by the Revenue Authorities under seotion 217 of tho 
Chota Nagpur Teuancy Act; [p. 17rt, col, 2.J 

(6) that, therefore, the Uigli Court hadjurisdic- 
tiou to revise the order, which, beiug without 
jurisdictiou, must bo sot aside, [p. 176, col. I.j 

Revision from a deoision of the Deputy 
Commiseiooer, Paralia, dated the 5th July 
1918, reversing that of the Deputy Colleotor, 
Purulia, dated the 23rd April 1918, 

Mr. Abani Bhusan Mukherjee, for the 
Petitioner. 

Mr. Q, 0. Pal, for the Opposite Party, 

JUDGMENT. 

MoLLiciTi J.^Tbe fdote of the ease out of 
wbieh thie appiieatioD for revision arises 
are these: In Rent Sait No, 1770 of 1908 
the plaintiff obtained an ex parte daeree 
against the defendant for Rs. 169 on the 
19th of Febrnary I9l8, The suit was tried 
by a Deputy Oolleetor^ exersising the powers 
of a Deputy Commissioner within the 
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meaniDg of tbe Gbota Nagpor Tenaosy 
Aot. On tbe 4tb of Marob 1918 tbe defend- 
ent filed an applioation to set aside tbe 
€z parte deoree. That applioation was dis- 
missfd for defaolt on tbe 2l8t of Marob. 
Tbe defendant made a farther applioation 
for a restoration of bis petition of tbe 
4tb of Marob 1918. That applioation was 
diemissed on tbe 23rd of .i&pril 1918. Tbe 
defendant then filed an appeal to tbe Deputy 
Oommissioner who, on tbe 5th of Jnly 
1918, set aside tbe ex parte deoree and re- 
manded tbe rent'Snit for re trial It is 
against tbie order of tbe Depaiy Com- 
missioner that tbe present applioation, 
under seotion 115, Civil Prooedure Code, is 
made to us. 

It is oontended that tbe Deputy Com- 
missioner bad no jurisdiotion to direot tbe 
re trial of tbe original suit. It appears that 
seotion 227 of tbe Ohota Nagpur Tenancy 
Aot allows a defendant to set aside an 
cx parte deoree by making an applioation to 
the Trial Court. It is olear that the 
applioation under this seotion is to be made 
to tbe Deputy Commissioner, if he has 
tried tbe suit himself or to tbe officer wbo 
bas exeroised bis powers in that respeot 
in bis behalf. It is not to be made to tbe 
Deputy Commissioner if he was not tbe Trial 
Court. 

If tbe Deputy Colleotor refuses to restore 
the eusu there is an appeal under 

section 228 to the Deputy Commissioner. 
The Aot does not make any provision for the 
restoration of an applioation under seotion 227 
wbioh was been rejected by the Trial Court 
nnlesB, perhaps, by way of review of judg- 
ment. It ic contended, therefore, on behalf 
of the petitioner that tbe application for 
restoration which was dismissed on tbe 23rd 
of April 1918 was not entortainable by tbe 
Deputy Collector, and that no appeal 
against that order of dismissal lay under, 
section 228 to the Deputy Commissioner. 
The learned Vakil for tbe oppcsite party 
replies to this as follows. He says that under 
section 265 of tbe Act tbe provisions of 
tbe Civil Procedure Code apply and confer 
upon tbe defendant tbe right to make an 
application for riview of tbe judgment of 
the 2lBt of March 1918 and that tbe 
order of the 23rd of April 1918 granting 
the review was an order appealable under 
section 215 of tbe Act, to the Deputy 
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Commissioner. The contention therefore, is 
that, apart from seotion 228, there was an 
appeal to the Deputy Commissiouer under 
seotion 215. The first reply to this is that 
if tbe Deputy Commissioner was entertain- 
ing an appeal against tbe order of tbe 
23rd of April 1918 then be had DO right 
to set aside tbe order of tbe 19th of Febru- 
ary 1918. Tbe second reply is that section 
215 only gives a right of appeal in respeot 
of orders (as distinguished fram judgment 
in suits aud osrtaio other orders) passed 
under tbe provisions of tbe sections whiob 
preoede seotion 215. An order made under 
section 265, therefore, is cot appealable 
under seotion 215. Tbe third reply is that 
section 265 eonfers a right of review against 
a judgment. The order of tbe 2l8t of Marob 
1918 dismissing tbe restoration applioation 
for default was not a judgment and, there- 
fore, there was no right of review against 
it. Therefore, the last applioation to tbe 
Deputy Colleotor whiob was dismissed on 
tbe 23rd of April 1918 was not enter- 
tainable and, therefore, an appeal also is not 
oompetent, whether noder section 215 or any 
other seotion. 

The learned Vakil for tbe opposite party 
finally oontende that, as seotion 217 gives 
tbe Commissioner and the Board of Revenue 
revisional powers in respeot of orders made 
under seotion 215 by tbe Deputy Commis- 
sioner, we should not interfere. That would 
be a perfectly valid oontention if there was 
suob a remedy obtainable from tbe Revenue 
Authorities. But seotion 217 only gives tbe 
Revenue Authorities power to interfere in 
respeot of orders by tbe Deputy Commis- 
siouer under seotion 215 if be has jurisdic- 
tion. Where tbe Deputy Commissioner 
makes an order without jurisdiotion, tbe 
Revenue Authorities olearly oannot interfere 
under section 217. Tbe applioation, therefore, 
will be allowed and tbe order of the De- 
puty Commissioner dated tbe 5tb of July 
1918 be set aside with oosts, bearing-fee two 
gold mokun. 

JwAU Prasap, J. — 1 agree. 

Application allotoed. 
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OUDH JUDICIAL COMMISSIONER’S 

i outtr. 

Fibbt Ci?il Appeal No 127 op 191^, 

JqI, 6, 1520. 

PfMerW Mr. Daniel?, A. J. 0 , and 
Mr. Wazir Hasan, A. J. C. 

Musammat RAM DEIand ANOraEa— Px-AiSTiFPi 

— APPBLLAhTE 
fertu$ 

8URAJ BAKHSH *ni) othihs — Dependents 

- RkbPOnlEM^. 

llindit Lato— Joint family— Alienation— Antecedent 
debt,mortgage debt, whether is— Personal obligation to 
pay, effect oj. 

A mortgage«debt is not as such an antenedent debt 
which would justify an alienation of joint family 
property, but where there is a subsisting personal 
obligation to pay the debt so incurred, it might, in 
virtue of this personal obligation, be treated as an 
antecedent debt. [p. l7^, col. z.] 

appeal against the deoree of the First 
Sabordinate Judge, Babraioh, dated the 9th 
September 1918. 

Me“Rr8. A. P, Sen, H. S, Ghoeh and 
Bisheihar Xath Srivastava, for the Appellants. 

Mr. Ram Ghandro, for Reepoodents Nos. 4, 
6 to Id and 15. 

JUDGMENT. 

Daniels, A. J 0. — This is a drst appeal 
in a Boit for poesessinn on the basis of a 
sale deed, dated the lltb of Jane i909, 
eicoated b; the first foor defendants in 
favoar of tbe plaintiffs in respect of an area 
of 119 htghas, 9 biexas in Matza Nasia in* 
eluded in Teudwa Ujar. Tbe f< liowiog short 
pedigree will serve to eluoidate the faots of 
(he ease: — 

PRASAD SIN’GH 

Harbhajan Singh, deceased. 

) 

r 

~“i 'i 

Mata Prasad, Baui Karaiu, Salik Ram, 

• Uoft No. 2y* ^Dofe So S ) (Uoft. No 4.) 

MuDshi, {Dohe So. 13.) 

c 

s 

f' '' 

Behari, (Deft. No. 11.) .Taya Ram. 

(Deft. No IZ.) 



Suraj Bakhsh, (Deft. No 1.) 

I 

(Dofendaots Nos. B to 10 aofl dofeiidauts 
Nos, .4 and 15) 

12 



At the time of ezesntion of the sale* 
deed the property was in possession of 
oertain third persons who were nsafrustuary 
mortgagees, and a snm of Rs. 825»8'0 was, 
therefore, inoluded in tbe sale priee to 
oover tbe delay which must oeeur in the 
plaintiffs' obtaining poseessioD. Tbe remain* 
der of the oonsideration oonsisted of 
Rs. 3,277 payable in respect of prior simple 
mortgages oontaining a personal oovenant 
to re-pay and Rs. l,157-6*0 paid in eash. 
After the termination of tbe asnfruetnary 
mortgages tbe plaintiffs attempted to obtain 
possession but were resisted by tbe defend- 
ants. They have filed tbe present suit in 
oonsequenoe. 

Tbe learned Subordinate Jndge has found 
that no part of tbe consideration was 
incurred either for legal necessity or for 
antecedent debt within tbe meaning of tbe 
Privy Council ruling in Sahu Bam Okandra 
V. Bhup Singh and has dismissed the 
snit in toto. The plaintiffe-appellants eon- 
test both tbe^e findings except as to tbe 
item of Rs. 1,167-6 0 which was paid in 
aa«b. As to this they suggest that 'the 
principle laid down in Buniyad Husain v. 
Mata Din Singh (2) and Qur Sahai v. Qirdhat 
Lnl (3) should be folio ved, and that if tbe 
sale deed as a whole is found to be valid it should 
not be set aside because a minor portion of 
tbe sale price was paid in cash. To this 
contention we accede. It was taken for 
granted at the time of argument that if 
the decision on the main question was in 
tbe appellants’ favour tbe appeal would be 
allowed. 

Tbe case originally came before a single 
Judge of tbe Coart, but has been referred 
to a Bench in order to put an end to a 
001 fliot of rulings in this Court as to 
the effect of the Privy Council decision in 
Sahu Ram Chandra v. bhup Singh (1). 
Before dealing with this main question, 
there is one minor point to be considered. 
It will be seen from tbe pedigree already 
given that all the remaining defendants 
are eons of one or other of the four exeou- 

(l)39Iocl. Cus 280j4l I. A. 126; 21 C. W. N. 
ii)S; 1 P. h. \V. 557: >5 A. L. J. 4^7; 1 9 Bom. L. B. 
4‘.H; 2o C. L. J. 1; 3' .M. L.J. Uj (l9l7l M. W. N. 
4 9; 22 M. h. T. 22; 6 L. W.213; 39 A. 437 ( P. C.). 

t2>3rtlnd Cas. 67; 3 0. L J. 313; IH 0. C. 122. 

(3j 52 Ind. 1 as. 75;22 O. 0. 84, 1 U. P. R, (J. 0 ) 
e n L. ,T. 411. 
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tants. The whole family has been foand 
by the learned Sobordioafe Jodfre to be 
joint. It hae been argued on behalf of 
the reepoodentp, and the argument found 
favour in the lower Court, that becaune 
each of the remaining defendants, though 
a 8on of one of the exeoufants, is also 
a nephew of the others, the rule of 
anteoedent debt cannot apply as a jiepbew 
is under no obligation to pay the debt of 
his nnole, nor can he be bound by an 
alienation made by him exuept for legal 
ueaeseity. This argument is, we think, 
fallaoious. Each of the defendants, assum- 
ing the debt to bo anteoedent, ia bound 
by the aot of his own aneestor. In one 
of the Privy Counoil rulings to whioh a 
refereuoe has been made in oonneotion 
with the case, Girdhari Lull v Kantoo Lull 

(4) , some of the deeds in suit were executed 
by anoestors representing two branches of the 
family. 

Apart from the above objeotion, the only 
question whioh has been argued before 
usia the question what oonstitutes anteoedent 
debt for the purpose of supporting an alien- 
ation of joint family property by a Hindu 
father or grandfather. The answer depends 
on the interpretation to be placed on the 
deoisious of the Privy Coonoil in .-^aliu lium 
Chandra v, Bhup Bitigh (1). Prior to their 
Lordships’ deoision. it had long been oon- 
sidered to be settled law that a genuinely 
anteoedent debt, whether eeoured by a 
mortgage or not, was eutSoient to support 
a sale or mortgage of the joint family 
estate. The question whioh has given rise 
to doubt is, whether their Lordobip.s intend- 
ed to disturb that rule and, if so, to wlmt 
extent. Three different views have bten 
taken. The Allabahad High Court has 
held that an anteoedent uebt to b< binning 
must be an unsoourcd or sin. pie debt 
I Vidt Brij Naratu liai v. I t.wuI 

(5) ]. In support of their view they take tlitir 
stand on the passage in their LordthipM’ judg- 
ment whioh runs; — 

in their Lordships’ opinion these expres- 
eions, whioh have been the subject of so 
much differenoo of legal opinion, do not 
give any oountonanoo to the idea tliat 

(•Dl iB. L. U. 187|22\V. 11. G(l; i i. a :i 'l; H 
Bar. P. C. J. bSO. 

(6/ 6U lud. Cue. lOtj 41 A. 235 ui p. 23P; 17 A, L J. 
y49i 1 U. P. L. K. (A.J 19. 


the joint family estate oan be effeotively 
sold or charged in soob a manner as to 
bind the issue of the fatbsi, exoept where 
the sale or obarge has been made in order 
to disobarge an obligation not only anteoe- 
dentiy incurred hot ioourred wholly apart 
from the ownership of the joint estate or 
the seourity afforded or supposed to be 
available by suoh joint estate. Tbeexoep- 
tioD being allowed, as in the state of the 
authorities it must be, it appears to their Lord- 
ships to apply and to apply only, to the oase 
where the father's debts have been inourred 
iirespeotive of the oredit obtainable from 
immoveable assets wbiob do not personally 
belong to him but are joint family property.’* 
This view bas also been approved by the 
Patna High Court \,Sukhdeo Jha v. Jhapat 
Jha (6)]. On the other band a Full Benob 
of the Madras High Court, in an elabo- 
rately reasoned judgment, bas held that the 
words quoted must be interpreted with 
reference to tbe facts of the oase under 
decision and that, where the debt is genuinely 
anteoedent to the transaction in dispute, it 
ia still binding even though eeoured by a 
mortgage i.Ftde Arumup/mm Okelty Muthu 
Kunndan (7)J. lu this Court a third 
view was takeu in two Bench rulings. Tbe 
Court accepted the position that, whether 
the debt pleaded as anteoedent is a mort- 
gage debt, it could not as such be biudingi 
but held that where there was a subsistiug 
poi-sonal obligation to pay tbe debt so 
ioourred, ii miglit in virtue of this personal 
obligation be treated us antaoedent debt for 
the purpose of the rule Fitie Pammon Lol 
V Hum (Jupul (8) and Qur Sahai V. 
Oirdhar Lai l3l]. The Brst of these 

rulings was passed in June 1918 aud 

tbiy are regarded us eettling the law for 
this province. Nearly a year later, another 
J^.^noti of the Court declined to follow the 
pri-vitus curjNs cuyiic and adhered to tbe 
Ahaijubud view [ Fttie Muhammad Baqar Mi 
Lhju Iloinri Lai (.9) and (Jhandika Baklith 

birigh v. af Jugan Bingh UO)]. Sub- 


( ) oi lud. Cas. IM'i 5 V. L. J. >20 atjip. 121, 126| 
1 1’. L. T. 41; OH 0/ I’ufc. o7j i U, P. L. It. (E‘al. ) 89. 

^7 o2 Ind. l as.0'5; 42 M 711 at p.72'^! lOi 'iM. 
W N. Jdii; y L. W. 61)5, ; 7 .\l. L. i. Id0i 2H M. L. T. 96. 
vM 47 hill, as ‘.WZj 'i 0 O. -JODj 6 0. L,J 
(9J 52 iud. ( as. lOS, 0 0. L. J. 297. 

(IOJ52 lud.0ai|.419i 15 0. L. J.381. 
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seqaeotly, a third Benoh, oonsisting of the 
two of the three permanent members of 
the Coart, in an anpablished rnling in 
First Civil Appeal No. 39 of 1919 
^Bharat Singh v. Sanuti Sinjh (ll)] has 
reverted to the view taken in Ramman Lai 
V. Ram Gopal (8). Saob being the state of 
anthorities, this appeal has been laid before 
as with a view to obtaining a dednite 
raling wbieh shall settle the law for the 
Courts in Oadh until saob time as the 
oordist of opinion may be settled by a for* 
tber pronoaneemeot from the Privy Coanoil 
itself. 

As we are sonsidering the eSeot of a 
ruling of the Privy Connsil it is instras- 
tive to see, in the first plase, what the 
preoise question was wbieh their Lsrdsbips 
set out to determine. The faots were of 
a very simple oharaoter. The plaintiffs- 
appellants were olaiming to reeover the 
sum of Rs. 15,000 by sale of the joint 
family property on the basis of a mortgage 
originally exeauted on Jannary bob, 1883, 
for a sum of Rs. 200 only. The mortgage 
was exeeuted by Bbnp Singh alone in lieu 
of a oash advance. The oontesting respond* 
ents were his sons and grandsons. In 
the ordinary sense there was no auteaedent 
debt whatever, The argnment piaaed before 
their Lordships was substantially to the 
effeot that, in a suit on a mortgage, the 
debt must necessarily be anteaedent, because 
the proceedings to enforce the mortgage 
take plaoe long after the debt was inourred. 
A Calcutta ruling was cited in support of 
this view. It was on this point, as the oases 
cited by their Lordships eutfiaiently show, 
that this conflict of authorities had occurred 
to which their Lordships desired to put an 
end. As their Lordships point out, there had 
been condioting decisions on the same point 
oven in the same High Court. The ooiiflict 
is well illustrated by two oases cited in 
the judgment itself. In Ohid imbara Muduliar 
v. Koothaperumal (li) it was held that in 
tbe case of a mortgage debt incurred by 
the father the debt is tbe primary obliga- 
tion and the mortgage is only collateral 
security for its discharge. According to 
this ruling, there is no distinction in prinoi* 
pie between a mortgage given for an antece- 
dent debt and a mor'gage given in lieu 

(U) eOIod. Cas. 137j 7 O.L. J. 4o9j 23 O.C. 3U. 

(13) 27 U. 320. 


of an advance made contemporaneously. On 
tbe other hand, in Vefikataramanaya Pantul^ 
V Venkataramana Doit Rnniuln ( 1 3), tbe same 
High Court, held that a sale or mortgage 
of joint family property by a father is only 
binding on tbe sou’s share when it is made in 
lieu of a debt existing prior to the sale or 
mortgage. 

Tbe same t«vo opposing views are to be 
found in tbe majority and minority judgments 
in Ohandraieo Singh v. iiata Prasad (14), 
There was not, and never bad been, any 
doubt that a genuinely antecedent debt 
would be binding whether secured by a 
mortgage or not. To this oonfliat of au- 
thorities their Lordships expressed their 
approval of tbe vie^ taken by Sir John 
Stanley and tbe majority of the Fall Bench 
in Ghandradeo Singh v. Mata Prasad (14), 
which held that tbe loan in lieu of which 
tbe mortgage was executed was not an 
antecedent debt, so as to enable the family 
property to be sold up in execution of ths 
mortgage. 

Having regard to these cuusiderations, 
the reasonable view appo.ars to me to be 
that, though the language of their Lord- 
ships may be opan to a wider interpreta- 
tion, they were dealing with tbe actual 
question wliich bad come up for decision 
and that, in using tha words " incurred 
wholly apart from the owueisbip of the 
joint estate or security afforded or avail- 
able by such joint estate,” they were 
dealing only witli the security which tha 
creditor was seeking t o eiiforoe against the 
joint family estate Tbe question of a debt 
iniurrel wholly apart from that transac- 
tion but secured by some prior mortgage 
was not before them. There is great force 
in the remark of the learned Chief Ju-itiaa 
of the Madras High Court that, when their 
avowed object was to setilo a conflict of 
authorities on a particular question it is 
most unlikely that they ehouid have gone 
out of their way to unsettle what was 
treated as settled law in all the High Courts 
in India. I f they had intended to do this, 
tbe judgment would surely have given 
some indication of their intention. I would 
express my entire agreement with the fol- 
lowing passage in bis Ljrdsbip’a judgment in 

(13) 20 M. 200j 1 M. L. T. 2H; 16 M. L. J. 60. 

(U) I Iml. Ca-i. ITOi 31 .V, I7i5i 6 A. L. J. 263. 
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^rumugham Chelty Y. Muthu Koundan ( 7 )— 
Having regard to their LordebiD«» express 
■tatemeot that the ennDoiatroD of the prii.oiple 
these terms was intended as a guide to the 
deoision of the eootroverted question before 
them, I do not think we shoold be 
warranted in extending its applioation to a 
«aee wbrob was nut before them and in. 
volyes oonaiderafions wbieb are not referred 

to in their jr.dgment. eepeoially when pash 
an appl.eation of the principle woqH ha^e 
the effect of distnrbing what has long been 

regarded as seltlad Uw and would give rise 
to great ur certainty an to existing titles. ” 

In the same case Mr. Jnstica Sadn.iva 
Aiyar remarks in hie referring order, 
page 71 r> : ft jeeme to be rather a 

startling proposition that while an antecedent 
debt of a simple oharaoter whether eon- 
tractcd orally or under a simple debt bond 
oan support a sub'^fqient mortgage or sale 
of the sons’ share aUo in the ancestral oro- 
perty, the fast that the aotsoadent creditor 
got the additional eecunty of a mortgage 

deprives the ftobseqoent alienee of the right 
given by the Hmda L»w to rely u oon the 
antecedent character of the debt discharged 
by the coneideration paid for hie atienatmn. 
The point direotly decided in Sahu Ram 
Okandra v. Bhup .M'ng'; (1) ig ihat a loan 
eontemporaneouj with or just previous to 
the date of a mortgage transaction, could 
not be treated as an antecedent debt. ” 
This interpretation is suppcrted by the 
concluding passage in the jndgment nf ihe 

Privy Couruil itself. Iq that passage they 
proceed to state : 

The appellant’s argument in support 
of the validity of the mortgage also tork 
this shape. It was said What difference 
would It make if the father had contracted 
the debt an hour, a day, a year bsfore 
granting the mortgager' Then def ch it 
would be an antecedent debt, and the creditor 

would have a raortgagegcof UDon that griood.’ 

Their Lordships cannot assent to any such 
proposition (hat a mortgage on the family 
estate would follow the loan. The case as 
pot might inetaotly raiee the pre^^umptifn 
that what oconrred was aub^fantialL this • 
that the father contracted the debt know- 
Jtjg that 1)0 wae at the end of his per onal 
resources and that the creditor advanced 
tliR money rolying open an iinderstsnding 
•fde'C tf M -'M.] ■■ 


imi 

or agrpement, express or implied, given to 
(he father. In trntb, in order to validate 
fnch a transaction nf mortgage there 
moot, to give true effect to the doctrine 
of antecedency in time, be also real dis- 
sociation in fact. " 

This passage appears to me to show 
clearly that, in using the words *' indepsnd- 
ently of the security eff irded by the joint 
family property ”, their Lordships bad in 
mind the reourity which the mortgagee 
was seeking to enforce end not a prior 
and independent byootheeation. 

It will be conceded that the moat 
authoritative commentary which it is 
prsnible to nb'ain on a frivy Couroil 
judgment is a liter judgment of the Pnvy 
( riuDoil itodif. In this case we have such 
a commentary in the decision in Jogi Das 
V, Oanga Ram ( b', the decision which 
hus not been referred to in either of the 
two judgments in MuhaTimnil Faq>r Ali 
Fhan V Ha an L if(9) and Chaudika Buhhsh 
Sirgh V. M'nioto of Jagon birgh (10). 
In that judgment Lord Haldat'o summed 
no the effect of the ruling in Sahu Bam 
Chcnlra v hhup Sif>gh (l)a9 follows **Jn 
that oa«e it was l«id down in effect that 
joint prrperty could not be alienated as 
against co-s' arers by way of mortvage, or 
o herwise, except for necetsiij, or for pay- 
ment of an actual antecedent deb^, quite 
d glmcl from the debt incurted in the mort* 
gnge i self, and that in ooDf-eqoence the 
l^ali^aollo□ in that case could not stand, 
and it was added that the mere cirenm* 
etsDoe of a pious obligation does not 
validate the mortgage. ” 

In view of the elaborate argument which 
baa been addressed to ns and the fact 
that 1 was a party to the two eailiest 
Bench rniings of this Court in which the 
Privy Council decision was discussed, I 
have felt it right to set out my personal 
view on the question at issue in some detail, 
bat having regard to 

(a) the importanoe of settling the law 

once for all until such time as the 
question is 6nal]y decided by the 
Privy CoQf oil itself ; 

(b) (he fact that the qnestion is one 

which has caused much differeuce 
of opinion among the Judges of the 

CS) 42 led. Cas 79J; 21 C. W. N. 957i (1917) 

:J. W. 7:^9 P. C.j. 


INDIAN OASES. 


181 


ViL LX] 

TABiNASl RAHiMMl V. E1LLAM8ETT1 APPAMMi. 

Conrt aod that my l^arped oolle* 
affne is disposed to differ from me 
and to aoeept tbe vievr whisb baa 
prevailed at Allahabad and wbiob 
foaod favonr with tbe Jndfres who 
decided Huh/inmnd Rjqar Alt Shan 
7. Botori Lai (9), aod 
(c) tbat the flor flioting decipione of this 
Ooart have been a -eooree of mnah 
nneertainfy and barraFumeiit alike 
to litigants and to tbe subordinate 
Courts of tho Provinop, 
my learned oolleague and I are agreed 
that tbe only satiafaotory ooorse to take 
is to fall baok on the pricoiple of if :re 
deoists and to re>afBrm the view laid down in 
Xamnjon IqI V. f?am Qopal (8). That view, 
after being acoepted for a year, was tempo* 
rarily disturbed by tbe two deoisionsto wbiob 
refereooe has bsen made, bat it has been 
re-affirmed in tbe latest Bench deaision and 

in a single Judge decision cf still Uter date 

and we consider, whatever our individual 

views may be. that we ought to follow it. 

Except on (be ground wbiih we have over- 
rn ed at the outset of this judgment, it is not 
isputeu that the bulk of the consideration 
for the deed in suit must be treated a® anteee- 
ent debt if the rule laid down io Lamman 
Lai V. Ram Qopal{,i) {g acoepted. I would 
aocordinglj allow tbe appeal and decree the 
plemt.ffs’ fuit with costs in both Courts. 

Wizra H*auM, A. J. C.~My learned 
colleague has^ in bis elaborate jndgment 
given expression to the opinion which I 
personally hold on the question of an 
antecedent debt as settled by the Privy 
Oonncil in Sahu Ram Chandra v. fhup 

r matter were re$ Integra 

and I were free to differ from roy learned 
oolle vgue on that point I would have 
certainly done so : but in view of the 
coDsideratione set out in the judgment of 
my learned colleague I think that I must 
bow to the principle of ef.are decUit in this 
case and, therefore. I agree in the order 
proposed to be passed by biro. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Pkt.tiom No. 653 or 1919. 

August 23, 1920. 

Present : — Mr. Justice Krishnan. 

VARANASI RAMANNA— DemndaNt- 

Petitiomer 

versus 

KILLAMSBTTI APPANNA— Plaintifp— 

RSHPONDSMT. 

Arhitrotion — Award -Arfiitrator, one, ahaenee of, front 
one meettng, whether vitiates aivard. 

An arbitration award is not vitiated by the mere 
fact that at ono of tlio meetings of the arbitrators 
one of them wasabnonl, where it is shown that 
nothing material was done at (hat meeting whiclt in 
any way affected the award. 

Petition, under section 115 of Act V of 
praying tho High Court to revise the 
decree of tbe District Court, Ganjam at 
Barbampnre, in Appeal Suit No, 193 of 1918, 
preferred against tbe decree of the Court of 
the Di-triot Munsif, Chicaoole. in Original 
Sui' No 6-6 of lyi6. 

F -CTS appear from the judgment. 

Mr. P. Barau-mamurthi, for tbe Petition- 
er. — The award should ba the corporate, 
delibsrate opinion of all the arbitrators. It 
is necessary for the validity of tbe award 
that they should all have met and applied 
their minds to the qaes'iione at isaue. Here, 
one of the arbitrators, D. W, No. 3, was absent 
at 0 Q 8 of the meetings. That is enough to 
vitiate the award. See Thammiraju v. Rapiraju 
(1) and Nand Ham v Fa'.ir Chnni (2), 

Mr. L.S. Veeraraghioa Aiyir, tor tbe Re- 
spondent. — The finding of both the lower 
Courts is that no enquiry took place and 
mthiog of i'UDirtano j was done on tbe day 
when D. W. No. .1 was absent. The arbi- 
trators did tbe enquiry too and all material 
sittings ware in oonolava. The award is 
not void by reason of the absence of an 
arbitrator at a purely formal and unimportant 
sitting. 

JUDGME.'fr. — The first objection to tbe 
award is that the arbitrators acted beyond 
the ecope of the aubmiasion in including in 
their award a decision about gunny bags 
and mnstard seeds. This objection depends 
dolely on the conetruotion of Exhibit M. I 
think that the District Munsif’s view about 

it is correct as the document speaks of “all 


(1) 12 M. I IS at p. I '4; 4 Ibd Dec fn. g ) 4?8 

(2) 7 A. 52?; A. W. N. 139; 4 Ind. Deo 

(n. a.) 639, 
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ot^er ” aho. The neit objeation 

taken is that at one of the hearings ore of the 
arbitratorp, D. W. No. 3, was absent and it 
ia oontended, on the strer gth of the ralings 
in Thammira^u v Bapiram (1) and Sand 
Bam V. Bakir Ohand U), that this vitiated 
the award altogether. No doobt. on one day 
when the arbitrators met D. W. No. 3 was 
absent and though D. W. No. 4 says some 
imformation regarding the piioe of gingelly 
was obtained from the parties that day, 
it is oontradioted by P. W No. 3, one of the 
three arbitrators, hud he is supported in a 
way by the evideuoe of P. W. No. 2. The 
third arbitrator P. W. No- 3 says no enquiry 
took flaoe on the day D. W. No. 3 was 
absent. The Distriot Muoeif ties found that 
no enquiry tor k place on that day and the 
Distriot Judge has not displaoed that End- 
ing. That being so, tl^e ah enoe of D. W. 
No. 3 for me day was immaterial, as nothing 
material seems to have been done that day 
which in any way affected the award. 

The rulings quoted, therefore, do not apply. 

The civil revision petition is diemiseed with 
oosts. 

M. c. P. 

Peiitio7i ditmisted. 


CALCUTTA HIGH COURT. 

Ai'.rAL FROM Okioisal Diorie Nn. 172 

OF 1918. 

February 23, 1920. 

Present-— Mr. Justice Richardeon and Justice 
Sir Syed ^bamsul Hods, Ki. 

Hon’pie SiRpE.IOi' ('HAND MAHATAP 
BAHADUR. HA RAJ aDHIRaJ ok 
BU hDWAN— D f.fk?«oast No. 2 — 

Appkliant 

versus 

MRITUNJOY GIIOSF akd otueh?— 

HlChPONl Kf Tf. 

Iknynl Valtii Taluku Jltijuloliou (VJll of JftIPj, rs. 
P, 14— Sfllc, notice cj, numi.cr of j ul’Ui'hhiy— Incyvlur 
Ktlr, nalvic ni— Second talc durt7.y jende ncy of proceeds 
inga to tel aside first sale, (JjecI of. 

\V Lcio i( ip |itppoKc-d to h< Id a aale uikU-i the PetDi 
'luluke lif^iuluticti of u fotm for arrears of icot due 
iu ipppot then ' f, the Bfcgulalicn docfc uol require 


that notice of the sale should be served poraonally 
on the defaulter : the posting of the notice at the 
Tutebery of the defaulter is a sufficient publication 
thereof, the receipt of the defaulter or bis manager 
being merely evidence that the notice has been so 
published p iB . col. u ] 

An irregular sale of a rafni is not void, but void- 
able, but it can only be avoided by a suit properly 
framed under section 14 of the Patui 1 ainks hoeula- 
tiou [p. 18*1, col, I.] 

Where during thependency of proceedings to set 
aside an irregular sale, a second sale of the paini 
is held, the second sale is part of tho first and will 
stand or fall with it. [p. 18li, col, 2.'} 

Appeal against the decree of the Sub- 
ordinate Judge, First Court, Bnrdwan, dated 
the 2l8t of February 1918. 

Sir Rash Behart O' ose, Babas Basania 
Kumar Bose, Bepin Pehari Qhose, U and Sarat 
Kumar Mifra for the Appellant, 

Mr. TJ a, Pen, and Babn Frohodh Kumar 
T)as, for the Plaintiffa Reepondenta. 

Baba Ph^h Ohnndrn Polit, Bhnpendra Nath 
Ohose and Bhvpendra Nath Bose, for defend- 
ant No. 22. 

Baba Karunamoy Qhose, for defendant 
No. 1. 

JUDGMENT. — This appeal arises out of 
a suit originally brought by the plaintiffs 
to set aside the sale under the Patni 
Regulation of a pntni known as Lot De- 
bibarpur for arrears of rent due in respect 
thereof fer the year 1322. The plaintiffs 
are some of the many eo-sbarers in the 
patui and own between them a one snoa, 
nine ganda three /rare share: Mritunjoy Oboee, 
the defendent No. 1, was the purchaser 
at the rale on the 15tb May 1916. The 
Maharaj Adhiraj of Bardwan, the Zamiudar, 
is the defendant No. 2. 

During the pendency of the suit the 
rent due for the Brst half of the following 
year 1323 being in ariears the pjini was 
again sold on the l6th November 1916 
and was purchased by Nirarka Chandra 
Bose. The plaint was accordingly amend- 
ed. A prayer for seHiug aside the second 
sale was added and Niranka was impleaded 
as defendant No. 22. 

The Court below found that the 6rst 
sale was irregular and set it aside. It was 
farther held that the second rale fell with 
the 6rft, the proceedings having been taken 
in the name of Mritonjoy, the pursbaser at 
the 6ret sale. 

The appellant before us is the Zemindar, 
the Makaraj Adhiraj of Bardwan. 
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The notioe of the Brst sale wa^ doly 
etaak up as the Kefrnlation regoires in the 
Golleatorate and at the Sidar Catahery of 
the Z^TDiodar. So far, we are in entire agree- 
ment with the Sabordioate Jndge. 

The appeal depends, in the drst inetanoe, 
on the qaestioD of faat whether the notioe 
was "similarly pnblisbed at the Ootohery 
or at the prinsipal town or village npon 
the land of the defaulter.” The Regulation 
provides that this Muffassal notise "shall 
be served by a single peon who shall bring 
baok the reaeipt of the defaulter or of his 
manager for the same.” If euoh a reoeipt 
is nob proeurable provision ie made f jr 
other evidense of the publioation of the 
notioe. 

Now, the peon employed by the Zemindar 
on this errand was Snrendra Nath Ghose. 
He has been examined as a witness and 
swears that he took the notite to the 
Ootohery of Atol Krishna Ghose, one of 
the patnidars, at IJebibarpur, and that 
Atnl’s gom-ishti, R-ikbal ('handra Sai, 
wrote three names at the foot of the 
reoeipt, his master’s name wbioh he wrote 
at his master’s request, his own signature 
and the name of the ckcukidar Benimadbab, 
who was present at the time. Aooording to 
the Regulation, the signature of the gom'ishta 
or manager was in itself a saffioient re- 
oeipt and as against the plaintiffs it is 
matter for oomment that neither Atul 
himself nor his gomashta were pot in the 
witness-box to conbrndiot the peon. Rakhal 
is also the gomashtaof Nrisingha Chandra 
Ghose, one of the patnidars, and a witnefs 
for the plaintiffs. Another witness, Mongo, 
leswar Box', says he was Atol’s Tihsildar. 
We are sati^ded that he was a ‘manager’ 
within the meaning of the Regulation. Tbe 
learned Subordinate .Jodve has disbelieved 
the peon’s evidence mainly on the ground that 
the day on whioh the notioe is said t" have 
been served wae also tbe day on whioh the 
marriage of Atul’e eon was oeiebrated and 
though other co-sharers in the patni, snoh as 
Palm Behari Ghose, Nirmal Chandra Ghose 
and Mobini Mohan Ghose, were pre^^ent on the 
oooasioD at his bouse, yet the pfon made 
no endeavour to take a reoeipt from 
any pf these persons. This argument 
does not appear to us to be of any great 
weight, 


Atul was the largest eo-sbarer. Ha 
owned a third share of the whole. Tbe 
share of the four plaintiffs is, as we have 
said, only one-anna, nine gandog odd. The 
balanoe belonged to the defendants deserib* 
ed as rro forma defendants who have not 
joined as plaintiffs in the anit who have not 
entered appearanee, and among whom Atul is 
insluded. 

The question whether the publication of 
the notice at Atul’s Cntchery nas a sufficient 
compliance with the law was not raised 
in the Coort below, and was adverted to, 
but not argned, before ns. Strictly speak- 
ing, the Regntation does not require per- 
sonal servioe of the notice of sale on tbe 
defaulter. It requires the notice of tbe 
sale to be stuck up at the defaulter’s 
Cutihery. The reoeipt of the defaulter or 
his manager is merely evidense that the 
notioe has been so published. All tbe 
defaulters in tbe present case had their 
Cutcberies, or pUoes where they did their 
business, at Dsbibarpur and there can be 
no doubi that the principal Outchery was 
that of the priooipal share-holder, Atul. 
As the plaint shows, the proceedings were 
taken in the name of Ham Chandra Ghose 
and we gitber that the paint was registered 
in the Raj offiie in that name. Ram 
Chandra is dead, and the observation of 
this Court in Rainarain v. Ananta Lai (1) 
pr bably explains why the objection for- 
mulated in tbe plaint was abandoned. We 
propose, therefore, to deal with the case on tbe 
footing that publication at Atul’s Cntchery 
was sofficiei't 

On that footing, no formal objection 
lies beoanse tbe receipt was not signed 
by tbe other co-sharers or any of them 
and we fail entirely to eee why that fact 
should afford any ground for suspecting tbe 
truth of the pe in's narrative still less for 
rejecting it off-hand. 

The peon, we may mention, has been in 
the service of tbe Rtj for seven or eight 
years and is pre-umably, therefore, an ex- 
perienced hand, well acquainted with his 
diities. His anteoedente are not satisfactory. 
Ho has served a sentence of one and a 
half year’s imprisonment for forging pay 
bills. But we are not told bow long it is 
since he came oat of prison and the proof of 

(1) 19 0. 703 ftt p. 717; U Iml. Deo. (y. c.) 01 i 
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the pablieation of this notioe does not rest on 
his nnsapportei word. 

It appears that the prastise of the Raj 
offiee is to ntilize the poet for the parpnse 
of making anre ibat the peon goes to the 
pfaie where the notiae has to he pobli^ihed. 
The peon le dirested after pablioa'ion to 
dcppatflh a postcard iotinra ing the fact 
from llie nearest post offios. There is nj 
Poet Ofiioe at Debitarpur, bat there is a 
letter-box in whieh the peon say?, h) 
posted his card. The oard passsd throngh 
tin Ahirbelma Po»t Offiae. sn the post 
mark show?, on the 26tb April 1916, ihe 
da‘e cf pQolica^ion. It was in doe eoorse 
reeeiyed the Rai otTiie and is prodooed 
in this rase (Exhibit D). Thare is no dispute 
tint Dabibarpar is seryed by the Aharbelma 
Post Ofl5#e. 


as a witness for the plaintiffs. The eyMenee 
of Janaki Nath Banerjee, who also speaks to 
the nctise being pabli-^bed, is not referred to 
by the Sabordinate Judge. At the time this 
witness was in Atal’s seryiee, thoagh be is 
now in the seryioe of the Bakshis of 
Dsb’barpur. He asoompanied Atol to the 
Collestorate when the po^nt' was sold. Bat 
we do not propose to disease the whole of 
the eyideuoe in detail, or to reverse the 
deoisioD of the Sabordinate Jndge merely 
bdsaase we might be disposed to take a 
different view of the oredibility of this wit- 
ness nr that. The ease does not deoend 
entirely on oral testimony and the evidenee 
most be oonsidered as a whole wi'b referenee 
to its oharaoter and the mode in whioh it 
shc-old be approaobed and dealt with. 


The learned Jodge 6nds faalt with the 
peon for not mentioning in the post-sard the 
fast (hat publication was made in Atul’s 
Catehery. As we have said, the objest 
of the post oard is to ensore the peon's 
presenoe at the spot aod for that parpose 
delails sooh ai the=ie are onneaessary. 
The post-oard states quite suffioiently that 
the peon had proseeded to Lot Debibarpur 
and served the notioe there by hanging it 
op. 

The dtferdant No. 2. the Maharaja, 
relied on the evidenoe of th» peon on the 
receipt and on the oorroboiatiye evidenoe 
afforded by the post oard. O her witnesi^es 
were examined by the austion-poroha'^er, 
the defendant. No 1, They all give evidenoe, 
moreorleps positive, io support of the pah- 
lication of the notioe. The learned Sub- 
ordinate Judge has rejeotsd their testimony 
for reasons whioh in some ios'anss at least do 
not carry their own reaoramendatloQ wi»h 
them. There is no very apparent reason why 
the evidenoe of the Pleader. Dakhina Ranjan 
Bux*. oorrobor.iting that of the oeon hs 
regards tin posting of ■ he post card, • h mid 
not be Booepted. Nor do we see why Sjshi 
Bhusan Boxi ehoald be summarily dis- 
missed ai ontrustwortliy. Tin Subordinate 
Judge says he is siding with the defend- 
ant No. 1. No reason is given fir that 
statement and the witness himself eavs that 
his eon had a dor interest whioh he 

lost owing to the sale. Tin eon apiarently 
is Janaki Nath Buxi who was examined 


In (he 6rst plaoe, if some of the evidenoe 
for the defenoe must be disoounted as (hat of 
partisan witnesses, a similar oritieism applies 
to the evidenoe for the plaintiffs. Mohini 
Babo, on whom the Subordinate Judge ralier, 
ha?, no doubt, a respeotable position but 
he is one of the defaulting patnidan and a 
plaintiff. Nirmal, Palin and Nrisingha 
Ghose are also defaulting patnidara. They 
appear in the oaiegory of proforma defendanfe 
and, supporting as they do the plaintiffs' 
OBse, it is not. slear why they did not join 
in bringirg the suit. Two of the other 
four witneares who speak to not seeing the 
peon at Atul'e bouse are dar-patnidura whose 
interests were destroyed by the sale. 

Secondly, the evidenoe of the plaintiffs 
is wholly of the negative desoription. The 
peon and Rakbal may have been at Atol’s 
house without the witnesses seeing them. 

Again, the evidenoe for the defence wae 
taken Brst and the plaintiffs bad to meet 
that evideooe. If they were to suoseed 
they were bound to ohallenge the reoeipt 
produced by the peon THe defenoe onnld 
not bo expeotfd to oall Atol. the prinoifal 
p tmd r, or his manager, Rakbal. In out 
opinion, as we have already indieated, it was 
plainly inoumbent on the plaintiffs to pot 
(ho^e persons in the witness-box. Some 
attempt has been made to explain the 
omifsioD to do so. The explanation, however, 
is orsi'iHfHotory It aopears that Atul had 
oiigiimlly cltiiued t> ho on purohaser of the 
pnhti with the detonlaiit No. I iu equal 
shares. Bat the defeudant No, I bad refused 
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to admit the olaim and before the trial of 
the present enif, Atal had himeelf institoted 
a eait to set aside the eeeond sale of the 
patni and to have it deolared that if both 
sales :were set aside he was entitled to bis 
original share in the pdlni. In paragraph 7 
of his plaint (Exhibit I) be stated that bs 
did not join as plaintiff in the present suit 
b3caase the plaintiffs had made fal«e asper* 
sione on him in their plaint. The pUint in the 
present sait does aosnee the pro /oriui defend- 
ants of oolluding with the defendant No. 1. 
That, however, did not prevent the plaintiffs 
from flailing three of the p'o forma deft-nr^anta 
as witnesees and there seems no reason wh]^ 
they shonld not have flailed Atnl likewise. 
The plaintiff, Mohini Baba, himself said that 
Atal was not siding with any party. In 
any ease, the omission lo oall Atol and 
Rakhal masi tell against the plaint'ffs. The 
lodgment of the learned Subordinate Jadge 
in this oonnefltion speaks with an anoertain 
sound and we are unable to follow him. 

We may add that we have not forgotten 
that the choukidar, Benimadhub, was not 
flailed by the defense bat his evidenoe 
wonld have been of^aite minor importanee. 

On tbe whole oa«e, we have oome to the 
ooDfllasion that tbe evidenae addaeed for tbe 
plaintiffs is essentially weak evidenoe and, 
even if we leave out of aoooant the witnesses 
examined on behalf of the defendant No. ), 
the balanoe inolines in favour of the peon’s 
story. Rpgard being had to the reoeipt, the 
issae really beoomes whether Rakhal was 
present daring the whole or any part of the 
marriage oeremony on the 2'^th April. The 
plaiotiSs witaesses say that he was not there 
or that (hey did not see him. But there 
are tbe names on the reaeipt whioh tbe peon 
says were written by Rikhal. There is no 
evidenoe that they are not in R-ikhal’s 
handwriting. The pos'-oard shows that the 
peon was in the neighooorhood. If then we 
take it, as we think we ought to take it, 
that Rnkhal wrote ihs name”, he was also 
in the neighbourhood. If the peon was in 
the village, there is so muah tbe less reason 
to doabt that he performed bis duty. If 
Rakbal was there, be would natarallv attend 
the oerammy at Atul’e hnuee to whioh the 
peon would aUo be attraated. Toe oiraam- 
stanoas and the probabilities oombine tj 
favour tbe truth of the p^-on’a story whioh 
we must end by aooepting. We are 


both of opinion that the appeal should 
suofleed. 

In coming to that oonfllusion we have 
attaohed no importance to tbe fact that some 
of the pat'i-.dirs attended tbe sale on the 
2nd Jaistha. It was held on tbe 2od as the 
6rst of tbe month fell on a Sunday. If a 
palntdr.f does not pay his rent he knows that 
his P‘Ani will probably be put up for sale on 
tbe next sale day The rent of the pnint 
seems never to have been paid in proper 
time. There were 22 co-eharere who Aould 
not agree and rent was never paid bafore 
proceedings were taken under the Regulation 
to compel ^ payment. Tbe paini, it would 
also eetm, is not a very pro6tabIe one The 
flollections amount to sum Rs. l.MCO. The 
rent is Rs. 1,655 and, in addition, there are 
tte collection ohargee. 

The first sale slandiog, the evidence 
eatabliahe®, and before us it was hardly 
disputed, that tbe seeond sale must stand 
also. The proceedings were taken in the 
name of the defendant No. 1, the auetion. 
purflhaser, and were duly and regularly 
oondueted throughout. 


as the oa&e 


may possibly go further, we 
ought not 10 leave it w;thoat notioing the 
argument urged upon us on the aopellant’s 
beUlf tha*, even if the first sale be held 
irregular, the second sale, the prescribed 
formalities in respeot thereto having been 
observed, would be valid and effeotual. The 
argument proceeds on tbe ground that an 
irregular sale under the Regulation beir g 
not void but merely voidable the first sale re- 
mained valid till It was re^o nded Tbe pur. 
chaser at that sale aoquired a lawful title with 
the right to poesessioD. He was recorded as 
pctnidar in the landlord’s office. The mere 
institution of a suit would not affeot his 
title which could only be destroyed by the 
avoidance of the sale. Meanwhile, proceedings 
tbken against the tenure slandlng in his 
name would be according to law. Proceedings 
under the R-gnlatior, it was added are 
taken not against the person or the patnidar 
bnt againet the tenure. If the original 
p tnidan impeached the validity of the 
sale it wae their duty to protect themselves 
by paying the rent during the pendency of 

their suit. Otherwise, it was said, if the 
purchaser defaulted, the landlord would 
have CO means of reeoveriog hi« daee 
Reference wae made to Banee ‘surn& 
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Moyee v. Shnothee Mokhee Burmonia (2) 
for the purpose of ehowing that neither the 
landlord nor the aootion-purahaHer are 
guilty of Jreppass by reason of an informal 
sale before the sale is avoided. The ease 
also shows that the landlord is not without 
remedy for bis rent. The rule ol limitation 
applied would be equally applioable uoder 
thd present Limitation Aot and nothing more 
need be said about the reaovery of the 
rent. 

In R-ijnarain v. AnanUi Lal(l), oited above, 
a question arose whether prooeedings taken 
in the names of deceased potfiidars were 
valid. Muoh stress was laid on a passage in 
the judgment of Tottenham, J , at page 717, 
in which, speaking for himself and Ghose, J., 
he says that “proceedings under the Patni 
Regulation taken for the realization of 
arrears of po/«i rent are not taken against 
persons at all, but against the tenure. And 
the Zemindar is quite right in setting 
out in his petition and notices the name of 
theputNt and the name of the patntdar as 
recorded in his books.” The learned Judge, 
however, differed on another point on which 
the case went off. In any ease, neither the 
passage oited nor the similar language used 
in the earlier ease of Raghub GhunJrr Batierjee 
V. Brojoitath Koyndoo (.3), carries the argu- 
ment to the necessary length. 

Reliance "as also placed on Suresh Ohandrn 
V. Akhori Singh (4). But that case is not 
ranch in point. The plaintiffs theie were 
se-patnidar$ and the suit was not a suit 
under section 14 of the Regulation. U 
related only to a small portion of the patni. 
The case, no doubt, is authority for the 
proposition that an irregular sale is not 
Vfid but voidable. It is also authority for 
the view that a sale can only be avoided by 
a suit properly framed under section 14. 
But nothing was decided as to the t-ffect of a 
successful suit under the Regulation. 

The case oited on the other side of 
Joykrishna v. Sarjannes$n (5) is more to the 
puipose. Ihe plaintiff was the transferee 
of a patni tenure who had not registered his 
name in the landlord’s office. He brought 


his suit under section 14, The landlord 
pleaded that be was not bound to recognise 
the plaintiff as his tenant and that the 
paintiff was not entitled to sue or to be 
restored to possession. The Court (Sir 
Comer- Petheram, 0. J., and Tottenham, J.) 
held that “the effect of setting aside the 
sale will be that the parties must be re* 
instated in their original position.” 

Nothirg is gained by describing proceed- 
ings for sale as proceedings 'in rem*. The 
Zemindar sells in the exercise of a 
Rtatntory power of sale. The rights and 
duties of the parties are governed by 
the Regulation which makes the Zemin- 
dar “exolueively answerable” for the ob- 
servance of the forms prescribed (sedion 
8). The purchaser obtains a statutory 
title to have his name registered in the 
Zemindar’a office and to obtain possession 
(last clause of section 5). Bat the validity 
of the title and the validity of the registra- 
tioD depend on the validity of the sale which is 
the foundation of the new position created. A 
second sale, pending proceedings to set aside 
the first, rents on that foundatiou, secure or 
insecure as the event may determine. The 
second sale is part of the superstructure 
and will etaod or fall with the first. 

In the present suit both sales were 
challenged and. if we had agreed with the 
Scbordinate Judge as regards the first 
sale, we should also have agreed with him 
as regards the second, 

W th these observations, the appeal is 
allowed ; the appellant is entitled to his 
costs in this Court and the Court below, to 
be paid by the principal respondents, the 
plaintiffs in the suit. 

The respondents Nos. 1 and 21 (defendant 
No. 22) are also entitled to the costs actnally 
Incurred by them in this Court and the Court 
below. They will receive between them 
in equal parts one-quarter of the hearing 
fee of this appeal. The balance of the 
hearing fee will go to the appellant, the 
Maharaja. 

Appeal olloteed. 


(2) 12 M. i. A. 244 ftt p. 11 W. R. P. 0. Cj 2 
R, r. ». V. C. lOj 2 SiitL P. 0. .1. 17.'': 2 8ar. V. C. .T 
424: 20 E R. 331: I In<l Dor. (n. h.) 4«9. 

(31 U W. R. -IMl: 9 H. L. R. 91»i. 
f 1 ) 20 0. 740: 10 IthI. Deo. (N. s.) 608. 

((.i 15 0. 846: 7 lu'i. Deo. (n. c.) 814, 




Yal. L^] INDIAN OASIS. 187 

BiOHUKiTHA RAO V. aECRRTART Of STATE TOR IKDIA. 
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September 9, 1919, 

J'reienti — Mr Jastioe OldBeld' aod 
Mr. Jqbm'ob Bekewell, 

R. RAGHUNATHA RaO — Complainant 

— Appellant 

VffMVS 

Tbb secretary op state por 
INDIA IN COUNCIL, throdgu The 
collector OP TINNEVELLV— 

RE>Pf>NDENT. 

ImhiI Acquisition Act (l of So,'. 11, 12 

of Innd for 'purposes of qunrrijihg — Com- 
pensaion, method of assessing. 

Where a piece of land is compulsorily acquired for 
quarrying purposes its special adaptability for 
quarrying is an element for considoratieu in fi.xing 
the amount of compensation, and the basis for 
calculating the amount to be awarded is the present 
value of what might be expected to be realized in 
the future, [p. Ib8, cols. 1 & 2 .] 

Appeal against the award of the Distriot 
Coort, Tinnevelly, in Oompeneation Reference 
No. 7 of 1918. 

FACTS appear from the jodgment. 

Mr. T. Muthu Krishr.ier for Mr. T. M. 
Knshnatawmy Mynr, for the Appellant.— 
The lower Court erred in refneing to go into 
lie qoestion of the epeaial value of the 
land as a gravel quarry. The uee to he 
made of the land for quarrying should 
have been taken into oonsideration in Bxing 
the oompeneation though it wasasquired as eul* 
livable land. People would be willing to pay a 
fubetantial price owing to its possessing a 
more than normal value. See Daya Khuihil 
V. Assistant ColUct-.r, Sutni (1), 

Mr. V. htimtsamy the Government Pleader 
for the Respondent, agreed that the market- 
value of the land as a gravel quarry should 
have been considered in fixing the compensa- 
tion but objected to the Court’s acting on 
the evidenee of witnesses for the owner 
which was all guess work and no 

adopted an accurate method of calcula- 
tion. 

JUDGMENT. — The main question in this 
appeal is whether the lower Court was 
right in awarding compensation for the 
land acquired as cultivable land and not as a 
gravel quarry. The lower Court refused 
to award as for a gravel quarry on the 
ground that the only demand f( r the pro- 

(1) 21 Ind.CAfl.SlOt fB B. 37} 16 Bom. L, R. 846. 


duce of the land as a quarry came from 
the Dietriet Board, a public body, on aecount 
of which the acquisition was made, and it 
referred to the proviso 1 of section 24 of the 
Land Acquisition Act and the judgment of 
Lord Moulton in Lucas and Chesterfield Oas 
and Wafer Board, In re (2). We need not say 
mnoh rtgarding this part of the case, be- 
cause the learned Government Pleader has 
not disputed that the lower Court erred in 
refusing to consider the character of the land 
as a gravel quarry. It is sufiBcient to refer 
to a quotation from the judgment of Mr. 
.Tustioe Grove in Countess Ossalinsky and Man- 
chetfer Corporfl/i'on, In re (Browne and Allan’s 
Law of CompensaticD, 2rd Edih'on, page 659) 
extracted in the judgment of Vaughan Wil- 
liams, L. .1, in the care referred to by the 
District Judge : " The only one of those that 
can apply to this case is the latter one 
that the arbitrator has acted w/^ru ; in 
other words, that he has made an element 
of his calculation of the value of this land 
that which legally cannot or ought not to 
be an element in its ooneideratiou, namely, 
the enhanced value of the land on account 
of its capability of being used for divert- 
ing and impounding water or of being 
converted into a reservoir, or for any useful 
purpose for which persona would pay a sub- 
stantial price. It appears to me that that 
in itself i'« not an objection to the award and 
that the arbitrator, ought to take that into 
cocsideratioD. If ihe land has what I 
may call an adventitious value, that is, 
Rcmething bejond its mere agricultural or 
normal value (and that is a marketable 
value in this sense, that persons wishing, 
for a purpose for which ihe land is peculiarly 
applicable, to purchase that land would give 
a higher price for that land) then the 
arbitrator has a fair right to take that into 
consideration; it is a matter, no doubt, con- 
tingent : but, still, it is a matter which is 
not to be ignored or put out of consideration 
by an arbitrator.” The portion of Lord 
Moulton’s judgment to which the learned 
District Judge refers must be with reference 
to the circumstances of the acquisition, which 
was then under contemplation. That ac- 
quisition was of a piece of land, which was of 


(2) (1909) IK, B. ItJ ut up. 30, 31; 77 L 
1009(99 L T. 767; 72 J. P. 437; 6 L. C4. it 
T. h. R. 868, 
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QO yftlae for agriouUoral or other parposea 
to any one exaept totbe cnblioaothority, whioh 
was propoaiog to ase it for the aonstraotioo of 
a reaervnr. The oairaomatanoea of the 
presept ease are different beoaase the oom- 
peanation is really beiD^ffiveo for the gravel, 
the oommodity. whieh the land proposed to be 
aoquired ooQtaios and wbiah has bad id the 
past and most be ooosidered as having in the 
fatare a iuarket>valae iodependently of the 
faot that its permanent aaqaisition ie novr 
under oonnideration. The deoieion in Lucat 
ani GhftUrfield Qa$ and Water Board, In ra 
(2) waa referred to in Bayi Shush d v, A/siS’ 
tant Ooll'ctor, Surat (l), and we reapeatfally 
agree with the eoDolueion re^ahed in that sane 
that, when a a pieoe of land ie sompolnorily 
aaqoired for quarrying purposes, its spsaial 
adaptability for quarrying is an element for 
ooDsideratioD in Bxing the amount of aom 
penaatioD. Tbie oonolusion entails dissent 
from the deeision of the lower Court. 

We have then to deaide what is the 
proper amount to he awarded on the basis 
that the land is to be aompensated for as 
a quarry. Firstly, thsre is before ns ro 
finding regarding the amount cf gravel on 
the land Dot it is not suggested that the 
land will be cf value foi any oiher purposes. 
If it is used as a quarry, we oan found our 
award on the amount rf gravel whiab oan be 
realized. The witnesses estimate the amount 
of gravel at 2,000 to 3,000 oartdoads of gravel 
per sore. This evidecoe is, of aourse, in* 
definite. The witnesses, in faat, say that 
they are merely guessing ; but we think 
lliat they probably mean that they are 
making the best estimate they aan. It is 
suggested that we oan reach no o nclusinn 
on Oiis evidence, because it inolodee nothing 
to show that any aaourate method of estimat- 
ing was adopted by any witness. It ie true 
that there ie nothing regarding the depth 
of the gravel at any particular place. We 
find, however, that the question wae folly 
in irsue before the lower Court and, if 
the witncsf^es were not cross examiiicd with 
regard to the manner in whirh they made 
their estimates, or \sith regard to their 
failuro to ascertain the depth of the gravel, 
that is the f^uU of the Government More- 
over, on the side 'f Government there is no 
counter evidence. We, therefore, act on such 
evidence ae is available and, taking the lowest 
figure spoken to by any of the wilnesee?, 
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we find that there are 2,000 oart-loads cf 
gravel per aare. 

The next question ie ae to the valuation 
of this quantity of gravel. There ie some 
very vague evidence aa to the valae'fa 
cart-load cf gravel f’om the claimant’s 
witnesses and there is some evidence from 
the Government witnesses as to tbe price 
paid by Government for gravel at a quarry 
four milee distant and as totbeeoetof trans- 
porting that gravel. It is clear, however, 
that better evidence must be available, be* 
aause we know that the Government has 
recently been buying gravel from the quarry 
now under acquisition and it should be 
possible to prove tbe price which the Go- 
vernment actually paid fur gravel from it. 
That evidence would clearly be the best; 
and we most exurees our surprise that it 
was not laid b»fire the lower Court. As 
lbs record stands, we do not feel abla to 
come to any satisfactory conelusion on this 
part cf tbe case. There is, moreover, another 
point, which does not seem to have been 
considered on the evidence, but which should 
have a material bearing on tbe oonclusioo. 
The price whioh ought to be allowed for 
a cart'lrad of gravel rau^-t be ii fl lenoed 
by the extent of the D strict Board's demand 
for it in tbe near future. For tbe value 
of tbe available gravel at tbe rate actualty 
paid in tbe past could not be adopted without 
disregard of the District Board’s lose (f 
the use (f tbe purchase money, which Ihsy 
will have to pay in a lump eum at once, or, 
fo put it from the point of view of the owner 
of the land, the vvlue to him is the price 
of the cart-loads of gravel to be extracted 
from time to time for a certain number (f 
years, not the total value of tbe whole 
amount available paid at once. That ie, it 
is the present value of what might be 
expected to be realised in tbe future We 
must, therefore, call for a findiog from tbe 
loner Court ns to (he ra'e per cartload 
at which compensation ehoold he paid for 
the gravel on the Und in the light of the 
foregoing. Fresh evidence may be taken. 
The fiidiog is due in six weeks and 
seven days will ba allowed for filing objec- 
tions. 

M. c. K 

App^d alloteed-, 
Cose retnanded, 
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terius 

BIR RAM and another — Difendants— 

R*®PONnENT8. 

Limitation Act (IX of a . >ii~AcknowUdgrmnt 
■^Uebtreferredto in subsequent document— Tresump. 
Uon • Acknotcledgment of liahility, what amounts to. 

Where the ackoowledgment of a debt is oontaiued 
m a document which does nnt include any definite 
and oenain reference to a debt, the subject-matter of 
a suit, the presumption, in the absence of any other 
debt proved to exist, is than the debt acknowledged 
18 the debt under consideration and the burden of 
proving the contrary rests on the person disputing 

the debt. Lp. 1W», col, 2 ] 5 

“ An acknowledgment of liability” under section 19 
ot the imitation Act need not necessarily be in 
rcsne-t of the particular relief prayed for in a suit or 

^ti^ a sufficient acknowledgment if it 

ntw ‘ kV- pecuniary or in relation to 

other obhgations. and is in respect of the pr. perty or 

light which IB the subject-matter of the suit or 
reTJ^d^n^"^ identity of tt,e liability acknow. 

rolief which a plaintiff Meeks on the canse of action 
which embraces his right, and ujwii which he comes 
into f oui-t, nor need the specification of the nature 
of the property or right be exact. :p. I9'. col. 4] 

T j thedeareeof the Sobordinate 

JndBP, SaUanpor, dated the 2Qd December 
1.19, reversing that of the Additiooal 

dated the ?rd Ma-oh 

Ohowdhri VlUh. for tb. Appellant. 

Bis\e$hu)ar Noth t rlvastava, for the 
Kespopdents. 

the 22nd September 

IScS one Dalip Singh, father of the defend- 
ant No. J, exeonted a deed of mortgage 

p fo** a snm of 

M. /6. The rate of interest stipalated 
erem was 6 per cent, per annum and rhe 
property mortgaged was I bighn,\l bittcas 
land sitoated in the vilUge Rampur 
OBkrann. Pargana Alderaao, District Saltan- 
par. It was a possessory mortgage and one of 
the oonditioDQ was that ont of H«. 7 I -0, the 
total proBts of the mortgaged land, Ra 4-8 0 
shall be credited towards interest and Rs 3 i-0 
shall be paid annually by the mortgagee (o 
the mortgagor on obtaining a receipt 
therefor On the Sth day of May 1906 
palip Singh eieonted a deed of farther 



•barge in respect of the same property 
for a snm of Rs. 36, carrying interest at 
the rate of Rs. 12 per cent, per annum, in 
favoor of the Fame mortgagee. Cbanharja 
Singh, ron of Dalip Singh, the mortgagor, and 
defendant No. 1 in this enit, sold bis mort. 
gagor’e interest in the property to the defend- 
ant No. 2 on the 22nd April 1913. The plaint- 
iff’a case is that Dalip Singh delivered 
posspsiion to him of the land mortgaged 
that afterwards he took ont a portion of 
13 biswat from that land and that the 
plaintiff remained in possession of the rest 
of the property by the realization of rent 
and continned to pay the pjfOTnroRa- money 
annually to the father of the defendant 
No. 1 on obtaining a receipt for the same 
hot that in the beginning of the month 
of Katik 132-> Foali corresponding with 
October 1915 the defendant No. 2, in collnsion 
with defeidant No. 1, disporeersed him 
without paying the mortgage-mor ey and 
appropriated the profits of the land mort- 
gaged. He, therefore, sned for pcseesaion 
of the property mortgaged as nortgagee. 
The plea in defence with which I am now 
corcerned was that the relief for poseession 
was barred by liroitation. 


The Court of first instaree deerfed the 
claim, boldirg that the plaintiff bad been 
in poseetsion of the property in scit within 
twelve years prior to the inptitution cf the 
snit. The defendant No. 2 appealed to the 
Court cf the Sobcrdinale Judge of Snltan- 
par. The Jeaired Sobordinate Judge accept- 
ed the appeal and difmiFFed the plaintiff’s 
enit with costs. The plaintiff has now come 
to this Coert in second appeal. 

On the qoeFfcion of prsfeppion, the learn- 
ed Snbordirate Judge foned against the 
plaintiff. His finding is as followg 

I am of opinion that the plaintiff’s pos- 
eespion has not been eatisfactorily eetab- 
liehed and the halted Munsif’s finding on 
this point is wrong.” Tbh finding is conclusive 
but the appellant contends, as be contended 
in the Court below, that bis suit must be 
deemed as within time by vir> ue of certain 
acknovledgmPtts npon which he relies. In 
protf of the alleged aoknowlcdgments I have 
been referred to the following doennts 

charge dated th 

loin iVlay Ii06; 

(2. The receipt, dated the 3rd July 1909 
granled by the mortgagor to the mortgagee 
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for the paramsana payable by the mort* 
gagee to the mortgagor noder the original 
mortgage, dated the 22nd September 
1899; 

(3) The sale-deed in favonroE the defend* 
ant No. 2 dated the 22od April 

1913. 

The material portion of the deed of farther 
oharge (Exhibit ‘i) may be tbas rendered 
in English: — “it is another eondition that 
the paramscna payable to the mortgagor 
under the deed of the 22od September 
1^99 for the sum of Rs. ?5 shall be set 
oS againet the interest payable under the 
deed of further oharge.” The reoeipt 
(Exhibit purports to be a reoeipt granted 
by Dalip Singh, the mortgagor, to Jagesbar 
Singh, the mortgagee (rekandar), in respeot 
of the share of Dalip Singh in the village, 
Rampur Sakrauri, for the years 1315 and 
1316 Fdtli for a sum of Rs. 8 p 0. At 
the foot of the sale-deed and in the detail 
of the ooDsideration for the sale, the following 
statement appears:— “Left with the mort* 
gagee with power to redeem for the purpose 
of redeeming the mortgage in favour of 

Jagesbar Singh, mortgagee, 

Rs. 136.” It is argued on behalf of the 
appellant that every one of these statements 
ooustitutes a valid aoknowledgment within 
the meaning of soetiou 19 of the Indian 
Limitation Aot (IX of 1908), and that from 
the date of eaoh he is entitled to a fresh period 
of limitation. 

The learned Counsel for the resDOudenta 
ooutended, in the Brst plaoe, that the 
plaiutiS’s argument m respeot of the effect 
of the aoknowledgments oould not be enter- 
tained beoauee be did not comply with 
the provisions of Order Vll.iule 6, of the 
Code of Civil Procedure. This contention 
is, in my opinion, untenable. The plaintiff 
came into Court on the allegation that he 
had been in posaeasion of the mortgaged 
laud siuoe the date of the mortgage and 
tliat be had been dispossessed in October 
1915. It >8 clear, therefore, that his suit 
as brought was uot instituted after the 
expiration of the period prescribed by the 
Law of Limitation and that he could not 
have claimed exemption from such law on 
the ground of acknowledgments. In para- 
graphs 3, 4 and 5 of the plaint the plaintiff, 
however, gives a sofficient indication of the 
facta upou which be relioa as couatituting 


[I 82 i 


the acknowledgments, and in paraprapb 12 
of the replication be refers to the sale-deed 
with particular emphasis on the admission 
of the mortgage deed in suit contained in the 
sale-deed. 

With regard to the receipt (Exhibit 3) 
the learned Advocate for the respondent 
contends that it does not contain any 
deBnite and certain reference to the morS 
gage-deed in suit and that the amount of 
pararnsztia stated therein does not correspond 
with what was due to the mortgagor under 
the deed of mortgage, dated the <:2Dd 
September 1899. This conteution, again, is 
unsound. It might be that between the 
dates of the mortgage and the receipt the pro* 
Bts of the land mortgaged had increased and 
ooDsequently a larger amount of paramsana 
woold become payable by the mortgagee 
to the mortgagor. The reoeipt in most 
unequivocal terms purports to be in respect 
of rarayn*ana due to the mortgagor from 
the mortgagee and is in connection with 
the mortgaged i-bare of Dalip ciingh. In 
the absence of any other mortgage between 
the parties to the receipt under v^liiah 
the paramsana money may have been payable, 
I most hold thit the receipt relates to 
paramsina due under the mortgage in 
suit. During the course cf argument in 
the case cf Spickerncll v. flotAam (1), the 
Vice Chancellor, Sir W. Page Wood, ’referred 
to Shortrede v. Ohsek (2) and observed 
that; *'it was held in that case that the 
onus of proving the existence of more 
than one promiesory note to which the 
letter might refer was thrown upon^ the 
person disputing the debt; ” and in delivof* 
iug bis judgment said : “only oue promissory* 
note has been proved to exist, for I oanoot 
treat the memorandum attached to the 
letter of the 2nd of Deosml.er 1834 as a 
promi‘’SOry-note itself. I, therefore, think 
that there has been a sutfinent acknowledg- 
ment, and that this deb< lias been payable 
with interest from the 2ud of December 
I83t.” The defendants in this case have 
not even alleged, much less proved, any 
other mortgage with which reference in the 
receipt of the ^rd Jnly 1909 could be connect- 
ed. 


(U (lb5-l) t»9 K. u. 285 al p. 2«7; 2 W. K. 
Kay 6- 9: 101 H. K. ^04. . 

( 2 , l83-i « A 57; no E- R. U29; 3 N. •£ 
&(jUi 3 li. J. (x. 8.) K. B. 125; -JO U. R. 268, 
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As regards the sale-deed of the 22ud 
April 1913 the argament of the learned 
Goaosel is that the sum of fis. 136 left 
with the vendee for the purpose of redeem- 
ing a mortgage in favour of Jageshar 
Singh does not tally with the total mortgage* 
money due under the mortgage of the 22nd 
September 1899 and the deed of farther 
flharge of the 13th May 1909, The mort- 
gage-deed is for a sum of Hs. 75 and the 
deed of farther eharge for Rs. 36. These 
two tlgures give os a total of Rs. Ill 
only. In reply to this, the learned Pleader 
for the appellant points out that there was 
another mortgage between the same parties 
for a sum of Rs, 25 of the year 1890 
whioh hie client has produced in this ease 
and whioh the Courts below have admit- 
ted in evidenoe. This is Exhibit 6 on the 
reoord. The addition of this sum of Rs, 25 
to Rs. Ill gives ue a total of Rs. 136 and 
this last Bvm exactly 6ts in with the amount 
stated in the sale-deed. With regard to 
the statement in the sale-deed also 1 bold 
that it refers to the mortgage in suit as 
well. 

The last and the important point argued 
by the learned Advocate for the respond- 
ent is that none of these acknowledg- 
ments is sufficient within the meaning of 
section 19 of the Indian Limitation Act 
(IX of 1908) to give a fresh period of 
limitation for the plaintiff’s suit. His 
contention is that the acknowledgment of 
liability mentioned in that section must 
correspond with the right which the plaint- 
iff desires to obtain by his suit and that, 
inasmuch as the plaintiff in the present 
suit asks for a decree for possession and 
the acknowledgments at the best are in 
respect of a liability for the debt only, 
these acknowledgments are not valid within 
the meaning of section 19 of the Indian 
Limitation Act- This argument calls for 
a careful consideration of the terms of 
the section. It is true that the acknow- 
ledgment of liability must be in respect 
of property or right whioh is also the 
property or right in suit. This is amply 
borne out^^ by the word "such” in the 
sentence in respect of such property or 
right,” The fallacy in the argument of 
the learned Goaosel is, that he reads '*ia 
respect of and property or right” as 
equivalent to the 'relief* sought in respect of 


any property or right. There is no legiti- 
mate ground for such a oonstruotion. I 
am of opinion that 'an acknowledgment of 
liability” under section 19 need not neces- 
sarily be in respect of the particular relief 
prayed for in a suit or application. It is a 
sufficient acknowledgment if it is of liability, 
whef-her pecuniary or in relation to other 
obligations, and if in respect of the property 
or right which is the subject-matter of the 
suit or application. It is perfectly clear 
that the r<>lief prayed for in a suit may 
be quite a separate and distinct matter 
from the subject-matter of the suit. The 
section does not require that the identity 
of the liability acknowledged should corres- 
pond with the nature of the relief whioh 
a plaintiff eeeks on the cause of action 
which embraces bis right and upon which 
he comes into Court ; nor does it demand 
any exactness in the speoiQoation of the 
nature of the property or right. Explana- 
tion I to section 19 says that, for the 
purpose of that section, an acknowledgment 
may be sufficient though it omits to specify 
the exact nature of the property or right, 

1 do not think that the explanation means 
that an acknowledgment will be insufficient 
if it omits to specify altogether the nature 
of the properly or right, though it will be 
sufficient if it omits to .specify the "exact” 
nature of the property or right. The 
word ‘exact” is intended to qualify the 
specification of the nature of the property 
or right rather than of the property or 
right itself. 

The law as regards the effect of an 
acknowledgment on the question of limita- 
tion of actions in England is not differeut 
from the law enacted in the Indian 
Limitation Act. [See Majiiram y. Seth 
Rkp Chaiid (3) '. I may here quote from 
Bauning on the Limitation of Actions, 
Chapter IV, iMortgagor and Mortgagee, page 
160, Third Edition:— ‘ Secondly, where the 
mortgagee does not enter into possession 
but the mortgagor continues in possession — 
The 7 Will., IV, and I Viet., e. 28 (as 
amended by the 37 and 38 Viet c. 57) provides 
that the mortgagor’s payment of iuterest, 
or bis payment of any part of the principal 


(3) 33 I. A. 163{ -4 C. L. J. 9i (P. C.); 8 Bom. L P 
OOlj 10 C. W. N. 874; 1 M. L. T. 199; 3 A. L. 
ib .u. L. J. 300; 33 C. 1047; 2 N. L. R. 130. 
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of the m^r^gR?6'debt, ehall beasoffioieot 
aokoowlfedgmeut of V'C title of the mo'tgogee 
bn*, of oooMP, the mortgagor (eo rem^ia- 
ing in poa^eesion) may also otberwi.oe 
expressly aokoowledge the morfgoge*de6i — 
and therewith aokoowledge also the mort 
gagee’s tith as mortgagee. * Maria Ohinnery 
V. Eyre Evavs (4), Lewin v. (6). 

A oovenant to pay a mortgage«debt in a 
deed executed enbseqaently to and referring 
to the mortgage is an acknowledgment 
of the existence of the relation of the 
mortgagor and mortgagee and, therefore, 
of the mortgagee’s title [Jayne v. Hughes 
(6)]. I am fortified in my oonetroc- 
tion of section 19 by a recent decision 
of a Bench of this Coart in Busint Singh 
V. Thakur Rampal Singh (7). That deo’Bior, 
in effect, entirely covers the point aigaed 


before me. ^ # 

On the qoeetioD of the oonstrnotion of 

the aoknowledgmente before me also, I am 
of opinion that they not only amonnt to 
an acknowledgment of liability for the 
debt but that each of them imports an 
admission of asntsisting mortyage in favour 
of the creditor. In other woids, the 
interpretation which I place on the lan- 
guage of these aoknowh dgments makes them 
out as acknowledgments c f the mortgagee’s 
title. The oonstruo'ion of the document con* 
taining an acknowledgment is an undonbfed 
function of the Court alone (Halsbury’e Libs 
of Kogland, Volume XlX, page hd). 

During the cooree of the arguments 

the learned Advoeate for the respondent 
pressed on me the decision in Beni Ma-lko 
V. bir Bal Singh (8), but he candidly ad- 
mitted that the view of law expressed lu 
this case is not in accordance with the 
view taken in the Bench case 

before. The judgment m 

reported as Beni Madho v. du- 
(8) was delivered so far ^ 

April 1918. The Bench case to which 1 
have made reference is about a year later 

( X\ (1 864) 11 U L. C* 116; H E. E. 1^74; 10 Jur. 

20;4N.K 

®"?5“(UB6,'‘il'A.0.639;65L.J.P.C,76, 66 L. T. 

10 Ex. 4<0; ‘24 L. J. Ex. H6; 24 L. J. 

102 H. H.etiliaW. R. 65j 3Com L. K. 

! 6^1 Cob. 986; 0 0. L. J. 248; I U. P. L. R. 

0a«.8l3;210. C. 151. 


mentioned 
the case 
Bal Singh 
back as 


in date aud, if there is any ooufliot bet- 
ween the two decisions, the only course 
open to me in the circumstances is to follow 
the decision of the Bench. 

The appeal is allowed, the decree of the 
lower Appellate Court set aside and that 
of the Court of first instance restored with 
costs in all the Courts. 


Appeal allowed. 


MADBAS HIGH COURT. 

SecOND Civil Appeal No. t77o op 1919. 

Aosust 11, 1920, 

PreienU — Justice Sir Abdur Rahim, Et., 
and Mr. Justice Oldfield. 
VEMANNA VENKATaCHBLLA NAIDU 
— Plaimifp^Appallaet 
tenus 

ETHIEA JAMM AL — DbkemdamtNo. 3— • 

Rbapondint. 

^indroji Estatea Land Act (l of i. 6 — Tenant 

euniinuing in possennion after sale of holding, status of— 
"Having held land as a ryot”, meaning of. 

Prior to the Madras Estates I and Aotcomiug into 
force, the holding of an oconpancy tenant was sold 
in o.xecution of a decree for rent and purohasod by 
the landlord who did not obtain actual possession, 
the tenant cuntiiniing in possession. In a suit to 
recover possession brought after the enforcement of 
that Act, it was pleaded that, by virtue of section 6 
thereof, the tenant had acquired a permanent right of 
<jccupnQcy when tlio Act came into force, and was, 
therefore, entitled to resist the suit : 

Held, that after the sale of the holding the posses* 
hion of the tenant was that of a trespasser, and as he 
hud no interest left in the holding ho acquired no 
right by virtue of section 6 of the Madras Estates 
land Act. [p. 19 , col 2} 

The phrase "liaving hold land os a ryot” in tho 
explanation iu section *< of the Act, means tliat tho 
interest in the land of a person has continued till 
the curumoncuinent of the Aotnt least as a tenant-at- 
will. und ho is actually in possession at that date, 
[p. lv*b, col. 2.J 

Second appeal agaiuet the decree of the 
District Court, South Arcot, in Appeal Suit 
No. 771 of 1917, preferred against the decree 
of the Court of the Distriet Muueif, 
Sboliughur, in Original Suit No. 642 of 
1916. 

Messrs. E. Raiah Aiyar, Hutalappa 
Reddi and D, Srinivasa Rao, for tbe Appel- 
lant. 
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Mr. 0. NaraatmhQ Ghariatt for the Respond- 
ent. 


JUDGMENT. 


Oldfibld, J., delivered his separate jadg- 
ment on i9th An^ast 1920, having expressed 
his ODnaurreooe with Abdnr Rahim, J , on 
lltb August 1920. 

Abdpr Rahim, J. — I must hold that the 
learned Distrist Judge is not right in saying 
that there was no proper proof of the 
existenoe of attaohment at the date of the 
purshase of the third defendant. As a 
matter of fast, we have got the attaohment 
list of 1902 to show that the property 
was under attaohment, and if, at the time of the 
purohase by the third defendant wbieb was 
in 1902, the attaohment had been raised, it 
was for him to prove it. Tbe learned 
Dietriot Judge ought to have proseeded on 
the assumption that the attaohment eon- 
tinned. That being eo, tbe purohase by 
the third defendant oan be of no avail 
against the Bret defendant or his vendee. But 
it Is argued that, under seotion 6 of the 
Madras Estates Land Aot, tbe tenant of 
the third defendant acquired a permaneot 
right of oooupanoy when tbe Aot oame into 
foroe, t.e , in 1903, although tbe holding had 
been sold before that date and purobased 
by the first defendant, tbe landlord, in 
exeoution of hie deoree for rent. In support 
of this position a rnling of the Division 
Beoob of this Gonrt has been put forward ; 
Sivapada Mu'iali Y. Pitty Thayagaraja (1). No 
doubt that deoisioo supports tbe oontention 
of tbe respondents, hot with all respeot to 
the learned Judges I find myself unable 
to agree with them. Tbe first step in tbe 
reasoning in that judgment is that a ryoH 
land, althoDgb bronght to sale by the 
landlord and purobased by him, does not 
oease to be a royti land. I am pre- 
pared to accept that proposition. But 1 
am unable to see bow tbe next step in 
the reasoning is made ont, namsly, that 
a teoabt whose bolding has already been 
sold and who had, therefore, no interest 
whatever left in tbe bolding acquired any 
right by virtue of section 6. Before seo- 
tion 6 oan be applied, apart from the 
explanation, which 1 shall presently oonsider, 
it mnet be shown that the man in posses- 
eion is a ryot with'D tbe meaning of the 
Aot, and a ryot has been defined as a 
(1) 27 Inch Cas. 383; 2? M. L. J. 605. 



person who bolds agrionltural land paying 
rent to tbe landlord. Here it is not eng- 
gested that, after the holding of the third 
defendant bad been sold, he either paid 
rent or in any other way attorned <o the 
landlord. He remained in possession after 
his holding was sold merely as a trespasser. 

Relianoe is placed on explanation to 
seotion 6. In my opinion tbe explanation 
does not extend the scope of tbe section 
itself to the extent olaimed. Tbe explana- 
tion is to this effect: “For the purpose 
of this sub seotiop, the expression ‘every 
ryot DOW in possession’ shall include every 
person who, having held land as a ryot, 
oontinnfd in possession of such land at 
the oommenoement of this Act.” [f we 
are to give any force to the phrase ‘'having 
held land as a ryct", it must mean that 
a person whose interest in the land has 
continned till tbe commencement of the Act 
at least as a tenant at>will and who is 
actually in possession that date. To 
give any other meaning to this explanation 
would be conferring very valuable rights 
on a perEOD whose possession is that of a 
mere trespasser and who has no sort of 
right in tbe land recognised by law at all. 
In this ease, tbe third defendant continuing 
in possession of the land even after the sale 
was not only a trespasser bat was acting in de 
fiance of the law, It must be conceded that, 
if there bad been a final deoreu declaring that 
tbe third defendant had no uc^npanoy rights 
passed before the Aot oame into force, section 6 
wonld not help him at all as the land would be 
exempt from tbe operation cf seciion G as old 
waste’. Oan it be said that, where the holding 
itself has been sold and tbe tenanthas ceased to 
have any more interest in the land, he 
is in a better position ? The fact that the 
land does not lose its lyoti character has un- 
doubtedly this effect, that if the land-holder 
thereafter lets any otf er tenant into posses- 
sion for the purpose of cultivation then 
that tenant will acquire occupancy rights 
in aaoordacoe with the provisions of the 
Aot. That is to say, by tbe purchase tbe 
landlord does not add to bis hoioe-farm 
lands and tbe land remains a ryoti land 
throughout. The decision of the Full 
Bench in Qorakala Kanakaiya v. Janartika 
Padhai (2) does not, in my opinion, in any 

(2) 8 Ind. Cas. 736; 36 M. 439; 21 M. L J. 3Ii 
(1910) M. W. N. 841; 9 M. L. T. 64. 
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way touoh the present qneetion for there the 
only qneetion was whether a deoree of the 
Oonrt of trial 13 a final deoree within the 
meaning of the definition of ‘old waste” in 
eeotion 3 before the time for appeal has ex- 
pired. The other deoieion referred to in 
i'ivapada iJudali V. Pitty Thayagaraja (1) ia 
the deoisionin Markipuli Reddiar^. Thandava 
Kone (3) bat the judgment is very brief, We 
do not find that the faote are folly given 
there. We do not know from whom the first 
pnrabase was, whether the original ryot or 
somebody else, in my opinion, therefore, the 
the defence of the third defendant nnder eeo- 
tion 6 of the Madras Estates Land Aotis bad. 

When the third defendant bonght the 
land in diepnte there was a osofmotaary 
mortgage ontstanding in favour of second 
defendant and that mortgage was paid off 
with the pnrobase*money. That being so, 
the learned District Judge finds that 
the third defendant most be held to be 
subrogated to the rights under the osn- 
fructoary mortgage and by virtue thereof 
he will be entitled to possession of the 
land until be is redeemed. The learned 
Vakil for the appellant, therefore, applies to 
us for leave to amend the plaint so that 
the plaintiff may have a deoree for redemp- 
tion in this suit. No sush application was 
made to either of the lower Courts and 
we do not think that, in the oiroomstanaes 
of this ease, we should be justified in 
allowing amendment of the plaint at this 
stage. It is not suggested that the right 
of redemption will in any way be barred. 
It will be open to the plaintiff to in- 
stitute a separate suit for redemptiou if 
be 80 chooses. We also considered whether 
the plaintiff might not be entitled to 
recover the purchase- money from the 
first defendant as a consideration for 
the sale was paid to him. But as the 
first defendant has not been made a party 
to this appeal we cannot grant the appel- 
lant any such relief. 

The result is that the appeal must be dis- 
misled with oustn. 

I.ULrinELf, J. — The facts, os 1 take them, are 
that the appellant plaintiff is the purchaser of 
the item now iudispute from the first defend- 
ant, who bought the saleable interest in 
it of its defaulting tenant in a rent-sale 


in 1907. First defendant gave a delivery 
receipt bat did not obtain actual pos-essiou, 
probably because in 1892, the land had been 
transferred to the possession of aeccnd defend- 
ant by a mortgage, Exhibit V, which, with 
reference to section 38, Act VIIl of H65, 
and Ramgopalackari v. Subbaraya Mudali (4), 
was not affected by the rent-sale and had been 
sold in 19U2 by Exhibit VI to third defend- 
ant who is now in poaseesion part of the pur- 
chase money having been paid to the second 
defendant in discharge of his mortgage. 
Plaintiff’s contentions are that third defend- 
ant has no right ti ratain possession or, 
alternatively, that he should surrender it on 
bsing reimbursed what he spent in respect 
of the suit item on redeeming Exhibit V, 
t le necessary amendment of the plaint being 
permitted. I agree with my learned brother 
that the former is unsustaiDable and deal 
oily with the main argument with which 
third defendant has resisted the latter that, 
baoanse he was in possession at the com- 
mencement of Act I of 1903, be is en- 
titled under the explanation to section 6 
(1) thereof to resist plaintiff's suit for 
possession on the ground that he has ao- 
quired an occupancy right. 

The period for which third defendant has re- 
tained possession since the rent-sale, falls short 
of any by which plaintiff’s right to sue 
for possession or redemption can be barred, 
and there is no question of estoppel. The 
argument is, then, that the character of 
(he possession referred to in the explana- 
tion to section 6 (1) being undefined, even 
snob possession as third defendant’s or a 
defaulter’s (for no attempt has been made to 
show that (bird defendant is in a better 
posiiion than his transferor) will confer occu- 
pancy right. To take first the case of a de- 
faulter who has lost bis interest in the land 
by a rent-sale and continues in possession 
in disregard of its result, there is every 
reason why be ebould not profit by bis 
eonduct : and a construction of the explana- 
tion, which would enable him to do so, 
should, if possible, be avoided. True, such 
a oonetruction was adopted in Sivapada 
Mudali V. Pitty Thiyagaraja (1), But it was 
supported only by reference to a dictum 
contained in the referring order in 
Gorokala Sanakaiya v. Janardha Padhai (2) 


{S} 40 lad, C'as. (iyi4) M W. N. 70^. 


( i) 7 M. 31 (F.B-); 7 lud- Jiu'. 62-lj 2 Iiid Deo. (n 8.) 
607 . ' ^ 
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aod to the laodbolder’a obligation anddr 
seotioD 8 (1) to bold tbe land as landholder 
Dotwitbetanding bis pnrobase of the 
oconpanoy right. With all respect, these 
reasons seem to me insaffisient. Oorakal.i 
Eanakatya v. Janardka Fadhai (2) was not 
deeided with referense to sestion 6 or the 
explanation now in question : and tbe 
dietnm referred to is only a general warn 
ing against sonfnsion between possessicn 
and title, not an attempt to interpret tbe 
former expression with referense to its 
sonteit in that explantion or tbe intention 
of the Legislature. Section 8 (1) no donbt 
entails that tbe land, after tbe landholder’s 
pnrsbase, remains ryotii bat it does not 
purport to affest tbe obaraster of tbe 
possession referred to in section 6 (1) or i‘'8 
explanation and cannot do so. 

As regards the intention of tbe Legislature 
in the latter provision, there is every reason 
against supposing that tbe resnlt already 
referred to was contemplated by it. In the 
context the body of tbe section refers to 
ryotB in possession or to be admitted by 
tbe landholder in the future, and it is to be 
supposed that the explanation refers to 
possession of a similar kind and to oases of 
a similar legal origin, such as those of 
bolding over and tbe like. Certainly, such 
an interpretation is preferable to one by 
which it would not merely specify one 
class of eases already described in more 
general terms, bat would extend the scope 
of the substantive provisions in a different 
direction ; and I, therefore, agree with my 
learned brother that we must adopt 

it. 

Tbe foregoing proceeds on the assumption 
which was made in argument, that third 
defendant is in tbe same position as the 
defaulter, his transferor would have been 
in, if he had retained possession. Bat his 
actnal position has been stated and sioce he 
cannot plead bis purchase against plaintiff’s 
rent sale his possession mnet, for the 
present purpose, be regarded as authorised 
only by tbe mortgage, which he discharged : 
and then tbe objection to the apolioatioo 
in bis favour of tbe principle of the decision 
in Sivapada Mudali v. Fitly Thay igaraja 
(1) is no less. For, whether or no, tbe 
learned Judges were consitent in conceding, 
as they did, that rights in tbe kuii'varam 
interest as between rival olaimanta other 


than tbe landlord are not intended to be 
affected by section 6 (1), there is still the 
fact that the equity of redemption of the 
mortgage mast have been inolnded in the 
saleable interest of the defanlter, which tbe 
landholder bought, and will be unenforceable 
if third defendant’s construction prevails. 
The result would be that a mortgagee 
with possessioD, perhaps with a portion of 
bis term still outstanding, at tbe com* 
menoement of the Act would, in virtue of 
that poFsession, acquire a new title, by 
which his liability to redemption would 
be extinguished : and, in tbe absence of 
anything clearly or directly abrogating the 
established mortgage law in such oases, that 
cannot be accepted. 

Plaintiff’s right being to obtain possession 
on payment to third defendant of tbe amount 
spent by tbe latter in redeeming the mortgage 
on his item, it cannot, I ageee with my 
learned brother, be exercised in these 
proceedings, i, therefore, concur in dismissing 
the appeal with costs, 
u. c, P. 

Appeal dismUied, 


CALOUTTA HIGH COURT, 

Civil Suit Mo. 1012 op lbl8. 

January 21, I 19. 

Prfsent: - Mr. .Justice Rankin. 

BAL MUKUMD RUiA-Plaintjpp-. 

versus 

G0P1R^M B'-IO I’lCA— Osp^NDiNT— 

Arbitratioa^Aijreement to refer disputes arining out 
of contraet -Several disputes — Stwrcvssti’e atwa/tis, 
whether permissible. 

Where by tlie torms of u coutract the parties agree 
to refer all disputes arising ou, or out of, it to arbitrji- 
tioQ, tho right to make a subaiissiou is uot orhaustod 
by reason of the more fact that oue a»vard final and. 
Ci)mplete has issued from it : there may be au 
indefiuito number of asvards, as it is possible to have 

further disputes over the same claim which are uot 

cjvcred by tho firstaward, and the arbitrators liave 
jurisdiction to make awards from time to time in 
disputes arising out of the contract, as eucU 
disputes arise, fp- 19?^, col. l.^ 
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Sir B. 0. lUfter (with him Me«f»rp A. N. 
Ohaudhun and o>'. M. hose), for the Plaint* 
iff. 

Mr. L. P. E. f ugk (with him Mr. E. 
Sircar), for the Defendant. 

JUDGMENT. — By a oontraet of 1st 
Deoember 1917, made on the ordinary form 
of the Indian .late Manofaeturer's Assooia* 
tiop, the plaintiff agreed to sell to the 
defendant three laos cf yards of Hesaian 
cloth. The only express terms whioh require 
notice are three : — 

Delivery of ihe said goods to be given 
and taken ae follows ; — Deoember 1917. 

Each month’s delivery to be treated as a 
distinct and separate oontraot. 

Any dispute whatsoever arising on or 
out of this contract shall be referred to 
arbitration under the rules of the Bengal 
Ohamher of Con meree applioable for the 
time being for decision, and soch deoition 
eball be accepted as hnal and binding on 
both parties to this contract. The award 
may, at the instance of either party, and 
without any notioe to the other of them, be 
made a rule of the High Court of Judicature 
at Fort William. 

These three terms are all part of the 
printed^^ form with the execption of the 
words “December 1917” at the end of the 
Bret. 

The seller by his Counsel has been 
careful to make clear that it ie not disputed 
that the contract is, by the usage of this 
market, an instalment oontraot in so far 
that it ie open (o the buyer to require 
delivery in separate quantities, at all events 
if each be not lees than 50,100 yards, and 
in this further sense also that the buyer 
may, if he likee, require performance as to 
any such quantity taken separately either 
by giving doe shipping instructions to the 
seller or by demanding Mill’s pimco delivery 
orders. 

Of the three lacs of yards contracted for, 
one-half lac was duly delivered and may 
now be ignored. No delivery was in fact 
made of any part of the remainder, which 
divides itself into three separate lots. 

The first lot is of 50,000 yards for 
whioh a formal ehipping instruction for the 
“City of Calcutta” was given on the i5»h 
of Deoember. Vessel was not ready to 
load. Dn 7th January buyer offers to take 

once a delivery order. Delivery having 
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been made in neither form, buyer on the 
18th January sends his difference bill by 
registered post claiming Ra. 8,760. Seller 
refuses to pay. On the 28tb February an 
arbitration by the Chamber of Commerce ie 
demanded by the buyer, and proceedings, 
strictly confined to this claim, took their 
course under this demand, resulting on 24th 
July in an award of the earn claimed to 
the buyer with certain interest and costs. 
This is the first arbitration case. 

The second arbitration case bad refer, 
renoe^ to 1,00,000 yards for which another 
shipping instruction was given on 15th 

Deoember— this time for the “Chile”. The 

seller finding that the vessel would not 
begin loading till the 2Dd of January, 
disclaimed responsibility. Bnjer insisted’ 
On the 7th January buyer asked for im- 
mediate shipment or ebe delivery order. 
On the 8th buyer sends another difference 
bill, thi9 time for Rs. 17,7.‘^0. on the 
footing of the price at whioh the goods had 
been bought against him by bis buyer. On 
the I9th the seller tendered delivery 
orders which were refused. On the 21st 
the seller returned the difference bill and 
claimed to cancel the oontraot because of 
that refusal. On some date, before the 9th 
of April, Kanoria and Co., who had 
bought from the buyer, claimed arbitration 
between themselves and him. This had 
resulted in an award in their favuor before 
the 24th of June. On the 9th of April the 
buyer’s second case against the seller was 
commenced, claim beiug made in the alter- 
native either for the amount of the difference 
bill or for such sum as might be awarded 
to Kanoria and Co. 

The third arbitration case was not com- 
menced till the 21st of .luce. It concerned 
two quantities of 50,000 yards each, one 
for the “Chile” and one for the 'Talabaf. As 
to this I have only the buyer’s case : the 
seller’s oaee never having been lodged. The 
buyer claimed that shipping instructions 
were given on l4th and 2l8t December 
for these boats respectively ; that on 2nd 
January 1918 be received two letters dated 
29th Deoember in which seller said the 
‘Chile’ was not yet in port and that the 
I'alabat’ hud left long before due date. 
That on the 3rd January buyer wrote that 
the goods for Falabat’ should be put on the 
'City of Manoheeter’ and on the 4th that he 
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Sir h. 0. (with him Mesprn A. N. 

Chaudkuri and 6. M. ho^e), for the PJaiot- 
iffr 

Mr. L. P. E. f ugh (with him Mr. A’. 
Sircar), for the Defendant, 

JUDGMENT. — By a oontraot of Ist 
Deoember 1917, made on the ordinary form 
of the Indian .late Manafaotarer’s Aasooia* 
tiop, the plaintiff agreed to sell to tie 
defendant three laos of yards of Heesisn 
oloth. The only espress terms which require 
Qotioe are three : — 

Delivery of ibe said goods to be given 
and taken as follows : — Deoember 1917. 

Eaoh month’s delivery to be treated as a 
dietinot and separate oontraot. 

Any dispate whatsoever arising on or 
out of this contraot shall be referred to 
arbitration onder the rules of the Bengal 
Chamber of Con meroe applicable for the 
time being for deoisior, and eooh decision 
shall be aooepted as heal and binding on 
both parties to this contraot. The award 
may, at the instance of either party, and 
without any notioe to the other of them, be 
made a rule of the High Court of Judicature 
at ITort William. 

These three terms are all part of the 
printed ^ form with the exception of the 
words “Deoember 1917” at the end of the 
first. 

The seller by his Counsel has been 
•arefol to make clear that it is not disputed 
that the contract is, by the usage of this 
market, an instalment oontract in so far 
that it is open to the buyer to require 
delivery in separate quantities, at all events 
if eaoh be not less than 50,100 yards, and 
in this further sense also that the buyer 
may, if be likes, require performance as to 
any such quantity taken separately either 
by giving doe shipping instructions to the 
seller or by demanding Mill’s pucca delivery 
orders. 

Of the three lacs of yards contracted for, 
one-half lac was duly delivered and may 
now be ignored. No delivery was in fact 
made of any part of the remainder, which 
divides itself into three separate lots. 

The first lot is of 50,000 yards for 
which a formal shipping instruction for the 
“City of Calcutta” was given on the J5ih 
of Deoember. Vessel was not ready to 
load. On 7th January buyer offers to take 
at once a delivery order. Delivery having 


been made in neither form, buyer on the 
18th January sends his diffeience bill by 
registered post olaiming Rs. 8,750. Seller 
refuses to pay. On the 28th February an 
arbitration by the Chamber of Commerce is 
demanded by the buyer, and proceedings, 
strictly confined to this claim, took their 
course under this demand, resulting on 24th 
July in an award of the sum claimed to' 
the^ buyer with certain interest and costs. 
This is the first arbitration case. 

The second arbitration case had refer* 
rence^ to 1,00,000 yards for which another 
shipping instruction was given on 15th 
Deoember— this time for the “Chile”. The 
seller finding that the vessel would not 
begin loading till the 2nd of January, 
disclaimed responsibility. Bojer insisted, 
On the 7th .January buyer asked for im- 
mediate shipment or else delivery order. 
On the 8th buyer sends another difference 
bill, thi^ time for Rs. 17,7,''0. on the 
fooling of the prise at which the goods had 
been bought against him by his buyer. On 
the i9tb the seller tendered delivery 
orders which were refnsed. On the 21et 
the seller returned the difference bill and 
claimed to cancel the contract beoanse of 
that refnsal. On some date, before the 9cb 
of April, Kanoria and Oo., who had 
bought from the buyer, claimed arbitration 
between themselves and him. This had 
resulted in an award in their favnor before 
the 24th of June. On the 9tb of April the 
buyer’s second case against the seller was 
commenced, claim being made in the alter, 
native either for the amonnt of the difference 
bill or for such sum as might be awarded 
to Ranoria and Co. 

The third arbitration case was not com- 
menced till the 21et of .Jnee. It concerned 
two quantities of 50,000 yards each, one 
for the ‘ Chile” and one for the ‘Tslabat’. As 
to this I have only the buyer’s case : the 
seller's case never having been lodged. The 
buyer claimed that shipping instrnotions 
were given on l4th and 2l8t December 
for these boats respectively ; that on 2Dd 
January 1918 he received two letters dated 
29th December in which seller said the 
Chile’ was not yet in port and that the 
I'alabat’ had left long before dne date. 
That on the 3rd January buyer wrote that 
the goods for 'Talabat’ should be pnt on the 
'City of Manchester’ and on the 4th that be 


INDIAN OASAB. 


197 


Val. LX] 

BiL UakUMD RUU V. aOPlRiH BHOTICA. 

woald take Mill's pucca delivery order for 
Ihe other lot. That in tbeead the seller 
did neither. That on 15bh January the buyer 
gave notioe that his buyers bad buu^hj 
against him as regards the ‘City of 
Manobester’ oonsignment. That on the 16tb 
be demanded a delivery order for the other 
lot by the next day, and that next day his 
buyers bad bought against him for this 
lot also. That the seller refused to reoognise 
this liability. That afterwards bayer settled 
with one of his buyers on 25th February 
for 7,250 with seller’s oonsent and on 
seller’s promise to pay. That in May he 
settled with his other buyer for the earns 
sum on the basis of an award obtained 
against that buyer by a firm to whom ho 
had in torn re*Bold. 

Now, all that seller did in the third 
arbitration ease wa», that on the 18tb July 
be applied to the Tribunal for time to 6le 
his oase, and on 2dth July for more time, 
and in the end was given till 3rd August by 
a letter dated 27tb July, 

On the 25tb July, as I have said, an 
award in favour of the buyer was made 
in the first arbitration oase between these 
parties, and by letters of Ist and 3rd 
August from seller’s Solicitors to the 
Tribunal, the seller set up his present claim 
that the Tribunal bad no jurisdiction to 
proceed with the seeond and third case?, 
since in the matter of the contract of Ist 
Deoember there bad been an award, which 
award they ^say, with complicated in 
ocrreotnees, ‘ has resulted in a decree”. It 
U given as additional ground that the claim 
in these cases had arisen completely at the 
time of the Tribunal's decision. In this 
action brought by the seller I have to say 
whether his eontention is correct, and 

whether be is entitled to any relief accord* 
ingly. 

It was argued for the seller that while 
the contract was for delivery by instalments, 
it was one single contract in the sen^fe 
that there was one promise, one covenant 
to which all the breaches have reference. 
That once one award is made under the 
arbitration clause in a complete f.irm cip 
able of enforcement at law, the Tribunal 
functui o£icio and there can be no jurisdic- 
tion to make a second. That in this case 
all the alleged breaches were complete some 
time before the 25th February 1918 when 


the first arbitration oase was started. That 
there was only one oause of action, vts., 
failure to fulfil the promise to deliver 3 
Ucs of yards. That the buyer has split up 
his cause of aotion and made three oases 
out of one. And that this oourse is so 
unjust and unreasonable that, at all events, 
the principle which underlies Order If, 
rule 2 of the Oivil Procedure Code, if 
not that rule itself, should be applied 
by me as a ground for bolding that the 
Tribunal has no jurisdiction to entertain the 
second and third proceedings now. 

The buyer’s Counsel, in reply, founded 
upon a custom, alleged in bis written state- 
ment to obtain in this market, to the effect 
that when orders for delivery in different 
lots are given, the original oontraot becomes 
divided into as many oontraots as there are 
separate lots. 

He further raised an issue of faot that, 
whether such oustom exist or not, the 
seller has by bis conduct assented to this 
oontraot being treated as several separate 
oontraots. 

Apart from these questions of fact, he 
took certain objections logically prior to 
these issues. He contended that the 
Tribunal has jurisdiction to decide both 
these issues and that they aie not triable 
by me. 

He contested the proposition that, apart 
from such a custom, the first award pre* 
eluded the Tribunal from entertaining the 
other cases. 

As regards the principle of Order If, 
rule 2, he said that this objection applied 
at the initiation of the other oases and that 
either it does nob go to the jurisdiction of 
the Tribuna), or, if it does, the seller con* 
sented to such jurisdiction by filing bis 
written answer in the second oase of the 
ILtb June 1918 and by bis applications to 
the Tribunal on Ibth and 25th July for 
time to file bis answer in the third. 

Lastly, and as an answer good in all 
events, he eaid that where an arbitrator 
has any jurisdicMon in law no injunotion 
or other relief is obtainable to stay his 
band, and tne only oourae is to take objection 
when the nnlliiy is sought to be enforced 
as valid. 

(A copy of the issues as settle 1 and agreed 
on is annexed to this judgment'. 

To the contentions of tiic buyer as l;i 
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ODStom, the seller's Coonnel intimated that 
he wonld contest the ezistenee of the 
•netom. He argaed farther that the onetom 
was oontrary to the ecpresa words “eaob 
month’s delivery to be treated as a distinot 
and separate oontrast” and was invalid as 
nnreasonable. 

I agreed that evidenee as to the ozisteoee 
of the custom pleaded by the buyer eboold 
be reserved until after my deoision on the 
prior points. The dosoments in the three 
arbitration eases were produied and it was 
agreed that 1 should deeide the preliminary 
points on these. 

Now, f will take the eontraot in the sense 
admitted by the seller, as stated atiheoom* 
roeuoemeut of this judgment, and I will 
examine as to whether or not he has estab* 
lished that the Tribnnal is now without 
jurisdiotion to deoide the seoond and third 
arbitration oases. 

1. First, is it true of a submission, sash 
as was in this oontrast, that under it 
there oan be only one award, meaning 
thereby a hnal and complete award en-> 
foroeable in law ? In my opinion there 
may be an indebnite number of suoh 
awards, as many awards as there are dis- 
putes arising out cf the oontraot. The sub- 
mission, if it be in the terms whiob are 
present in this oontraot, is not oxhansted 
by reason cf the mere fiio': that one award, 
Gnal and oomplete in itself, has issued from 
it. The arbitrators are not functus 
one item (i their doty done, their duty 
remains ibeir duty. 

The oompleteness of the 6rst award, so 
far as regards its own sobjeot-matter, has 
no relevanoe to the present point, ^n 
award whioh is inooroplete as regards a olaim 
mny yet be good if oomplete as regards 
those matters in dispute with referenoe to 
the olaim, whiob were submitted to the 
arbitrators. In suoh o ease it is possible 
to have two awards over the same olaim, 
beoaufe it is possible to have further dis* 
pates over the same olaim, disputes not 
covered by this Bret award, An award 
Gnal and oomplete as regards a olaim pre* 
eludes another as to that olaim only, 
this, not beoanse the number of awards 
would be getting high, but bi-oa se 
there is nothing further to dispute without 
disputing the award itself. 

This iB my view of the effect of the 


unreporfed ease of Ohandan Mall v. Donald 
GampbeU ^ Oo. * deoided in the 
Hoose cf Lords on 4tb Desember 19l6. 
The judgment in the Court of Appeal and 
the speeobes of the Lords of Appeal will 
be found in the paper- bonk in Apoeal No. 
42 of 1917 in this Court. (Suit No. 1094 
of 1916). The terms cf the submission are 
for this purpose indistinguiebable from those 
I have to deal with, and will be found at 
r<^?e 170 in the judgment of the present 
Master of the Rclls. Rule 26 of the 
Bengal Chamber of Commeroe Rules does 
not, in my opinion, out down the juris* 
diotion cf the arbitrators to make awards 
from time to time in disputes arising out 
of the oontraot as snob disputes arise, 

n. In the second place, on the footing that 
the breaehea alleged in the latter oases 
are all breaohes of the name promise as 
grounded the Grst award, I have to deoide 
whether the arbitrators are without juris* 
diotion to award upon them now. This 
oontentioD of the seller must be put upon 
one or more of the following prinoiples 
res judxcjf'j, bar by suit, principles of 
common law or eciuity analogous to these, 
or suoh a oonstruotion cf the submission 
as would exolude from its ambit any right 
to entertain prooeediogs whiob, if before 
a Court of Jostioe, would be held an abuse 
rf tlie prooess cf the Court. 

I think it will re-pay the trouble to 
make the hypothesis that on 2Bth February, 
9th April and 2l8t June the buyer bad 
oommenoed three several suits in & 
competent Court subordinate to this Court 
for breaches all prior to the 28th of 
February and bad recovered judgment in 
the Grst suit on 2)thJuly. In any case, 
for the sake of olearness I will do so. I 
think the position then would have been 
as follows : — 

(1). The lower Conrt would have had 
jurisdiotion to decide whether the later 
oases oome within Explanation IV in Bee- 
tiou 1! cf the Code. I think it would be 
bound to hold that they do not : but if they 
do, and suoh Court wrongly held that they 
do not, the only remedy would be appeal. 
No question of jurisdiotion would arise, and 
no remedy under ceotion 115 of the Code 

wrulH bp itrrn^priftl o Suoh questions ooold 
•Tlio jiuiginpiit IN printed ns Appendix A to 64 
Iiid. Ch8, 
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only arise in a limiting ease, a. g., if on 
the footing that eeotton 11 did apply the 
Oonrt bad refnsed to give effeot to the 
law or if it held wrongly on a point quite 
nnargoable. 

(2) . The same observations apply to a 
plea nnder Order IT, role 2, bat with this 
difFerenoe, 1 think (assaming no saah 
•astom as the buyer alleges) that saah 
lower Ooart, to deoide rightly, woald have 
to hold that the later oases were bit by 
the rale. Bat again no question of juris* 
diotion would ariee if its deoision were 
merely wrong, if, e. g., it purported to 
dispense the plaintiff from the provisions 
of the rule, that would be another matter. 
It is to be observed that the presense or 
absenoe of a judgment in the Brst suit would 
be wholly irrelevant in dealing with this plea. 

(3) If, patting aside the Code, the plea 

to the later suits fell to be considered at 
Common Law, I think myself that to reject 
it w(uld be right. Saob an objeotion must 
be matter of substanoe and I think has 
to fal61 oertain teobnioal oondilions even 
then. In Bruns'fen v. Humphrey (1) Bowen, 
L. J , said : *' The role of the ansient 

oommon law is that where one is barred 
in any aotion real or personal by judgment, 
demurrer, eonfeseion or verdtet, be is 
hatred as to that or the like aotion of the 
like nature for the same thing for ever." 
In the present oase and on my hypothesis, 
would these aotions he for the same thing" 
in Bubstaoce ? I tbirk there oan be but 
one answer, and the only way to attempt 
another ie to insist upon the unity of the 
promise as making the oaass of aotion 
teohnioally the same. On this I will quote 
farther from the same great autbority : 

The principle is frequently stated in the 
form of another legal proverb nemo debet 
hU vexari, pro eidem causa It is a well- 
settled rale of law that damages resulting 
from one and the same oause of aotion 
most be assesred and recovered once for 
all. The diffioalty in each instance arises 
upon the applioation of this rule, how far 
is the cause whiob is being litigated 
afresh the same cause in snbstanoe with 
that which has been the eobjeot of the 
previous euit ? The principal oonsidera- 
tion " says DeGrey, C. J., in Httchin v. 


_(1) (1884) 14 Q. B. D. 141 at p. 148: 6?t L. J. Q. B 


Campbell (2) “is whether it be presisely the 
same cause of aotion in both, appearing 
by proper averments in a plea or by pro* 
per facts stated in a speoial verdict or 
a special case." And one great criterion," 
be adds “ of this identity is that the same evi- 
dence will maintain both actions " 'The 

question, " says Grose, J., in Seddon v. Tutop 
(3) "is not whether the sum demanded 
might have been recovered in the former 
action, the only enquiry is. whether the 
same cause of aotion has been litigated and 

oonsidered in the former aotion. " It is 

evident, therefore, that the application of 
the rule depends, not upon any teobnioal 
oonsideration of the identity of forms of 
aotion, but upon matter of aubstanoe. 

This passage, if only in view of the 
last words oovers and disposes of the 
objeotion which I am now considering in 
this oase. I take the principles there laid 
down to be Brst principles ; not mere 
ox.omitu meHi, true only of the special 
range of fncts then before the Court. 

(4) Before parting with my hypothesis of 
these cases being brought as aotions, I have 
only bo say that if, before the first had been 
decided, application bad been made to 
strike out the others as oppressive or as an 
abuse of the prooess of the Court, it would 
have been wrong and unreasonable to do 
more than to consolidate the aotions and 
to make the buyer pay oosts thrown away. 
If such applioation bad been made after 
judgment in the first case, in view of the 
lateness of tbe applioation, it would pro- 
bably have baen wrong to aooede to it at 
all so far as regards the second oase. As to 
both second and third, an order to strike 
oat would have been improper, some terms 
as to oo>t8 would at tbe utmost meet tbe oase. 

When 1 oome to consider tbe seller’s 
contentions es applioable to prooeedings by 
arbitration, none of bis points as to want 
of juriediotion beoome any stronger. If into 
this submission I am to import any condi- 
tions against mulliplioity of arbitrations 
for the fame thing, I know no better 
prinoinlee than I have stated from Lord 
Bowen and I should not be any strioter 
than tbe language of section 11 of tbe 
Code, which mar.y .ludges have thought too 

(•:> (1772) 2 w. Bl. S27j S6 E. R. 487, 

(3) (»7!i6) 6T. R.607i 1 Esp. 40J; 3 R, R.274; 101 
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ptriet. But that ia for the arbitrators and 
not for me. Id Donald OampbelVs case Lord 
Somner Paid this: inaidentally the effeot 
of a prior award might oome into qneetion 
in an arbitration npon dispnte arising oot 
of a oontraot if the defendants alleged 
that the claimants denied that the award 
already made had decided the matter in 
dispnte. ” 

If, farther, I import into this sobmis* 
eicD an implied term which wonld exclude 
oppreesion or abofe of process the facte here 
do not oome within it. 

Laetly, even if I stretch the principle of 
bar by mere enit to arbitration cases I 
cannot make it go to jarisdiction and, as 
the seller has taken steps in both of the 
later oases, my difBooIty wonld bo in* 
creased. Besides, I have no right or in- 
clination to stretch it at all. Order II, 
rale 2 is a special provision doobtless of the 
oompletest wisdcm bat unknown to the Corn- 
men Law, one, moreover, which attaches 
an indisorimitate end indeed incalcnlable 
penalty to a condition difEoult to dedne. 
There is, 1 think, a cardinal error involved 
in any attempt to appeal even to the 
principle on which the rule is founded for 
the jnriediotion of an arbitrator depends 
not npon the existence of a claim or the 
aociual of a cause of action, bnt upon the 
existence of a dlspafe. And bis right to 
entertain a second case depends not on the 
identity of the cause of action bat on the 
identity of the matters in dirpate. Where 
there las been an award not set aside, 
everything decided by it will be deemed 
conclusively (o have been dispated The 
first award, if valid, covers the whole 
of the issoes raised and covers nothing 
else; any iseno not raised is, if disputed, 
another dispnte. In the case referred to 
already , the Mouse of Lords applied this 
principle to alBrm the validity of a second 
award on what p as really the same claim. 

Of each a cose it is important to say, and 
1 think the Honse cf Lords has implied, 
that the second dispute must arise sobse- 
quei tly to the 6rst. But in other eases 
such a requiremet.t would be either mean- 
ingless or wrong, Jf a dispute exists now; 
if neither party treated the issue as in 
dispute upon the previous arbitration ; if 
it is not in snbstanoe a dispote abont the 
tame thing or covered by the first award; 


then the most positive proof that the 
parties were in difference abont it before 
the Bret case was lannohed, will not affect 
the arbitrator’s juriediotion. 

In the present case, whether the oontraot 
was one or several, there is no room for 
doubt that the three oases were distinct 
disputes about separate instalments. The 
shippirg instructions are separate ; the 
correspondence througbont is kept entirely 
separate on both sides ; separate difference 
rates are claimed, separate difference 
bills delivered. Though under the same 
contract, they are in no way mtxd up: the 
course of business reqntres that they should 
not be: buyer and seller aft to each consign- 
ment being links in a chain which stretches 
between mill and shipper- for all they know, 
links in a different chain as to each different 
consignment. 

Having gone throngh the parties’ state- 
ments in writing before the Tribanal, an! 
the exhibits submitted, I think the oasei 
were very different in many ways, Bach 
is a story with complications of its own; 
tboogb the general natnre and some im- 
portant facte are the same in all, Whether 
on a true view of the parties’ rights the 
eaees, stripped of all irreltvanoe, weald 
become more similar or more divergerit, is 
a question, Jt may even be that one short 
answer would decide them all. But the 
parties own views are what oonstitote the 
dispute, and have in this case constiloted 
three disputes 

For these reasons, apart altrgeiber from 
any cu.sfom not admitted by the seller, I 
think he fails upon the merits, and I prefer 
to decide opro that ground. I think he 
has no equity ar.d no grievance, and that 
hieefffrl to impugn tie arbitrator’s jurisdic- 
tion comes to nothing. I 6r.d against him 
on the third iesne, and his other difficulties 
need not be ditouafted. 

I fustain the objection taken by 8ir 
Benode Milter at the oonolusion of the 
plaintiffb’ case I hold that there is no case 
to answer, and I dismiss the action with 
costs. 

U»ue$. 

Has the Chamber of Commerce 
juriedictinn to adjudicate upon usages 
pleaded in written fctafement ? 
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(6) I£ BO, will this Ooart interfere by 
injanotioD P 

(c) le tbe qneation as to wbat ooBtoms 
prevailed, triable by this Conrt ? 

(d) Ha§ tbe Obamber of Commeroe 
jarisdiotioD to adjodioate apon the oonten- 
tion of the defendant that tbe plaintiff has 
assented to tbe contraot being treated as 
several separate eontraets. 

2. Assuming usages pleaded do not 
exist, will this Court restrain tbe arbitra* 
tion ? 

3. Is tbe Chamber of Commeroe pre* 
eluded from entertaining the seoond and 
third oases by reason of its first award ? 

4. Is tbe plaintiff by his oonduet pro- 
eluded from questioniog tbe joriadiotion cf 
the Chamber P 

5. Do tbe usages pleaded in faot exis ? 

Action dismiaseJ. 


MADRAS HIGH COURT. 

SecuNd Civil Appeal Nc. 493 of 19J8. 

Apjil 14. 1920. 

frfssrit’. — Justice Sir William A 3 ling 
KT.,aud Mr. Justice Krishnan. 

ASIA BIVI AND OTaiRi — P laintiffs — 

Appellants 

versus 

SEHD MOHAMED ROWTHhR and ornsRS 

— UaFEND.NTS NOs, 2 to y AND 
HnPBiNi) (F Pl-AI« 1 JFF No. 3 — Respondknib. 

Civil Proeedure Code (Act V of IMiH), s. 1],0. IX, 
rr. 8, 9, effect of, as les judicata— DccZara/ion, suit for, 
disminsal of — Possession, suit for, u’Ael/.er mainraina&/e 
— Cause of action. 

Where a suit is dismissed for default under rule 8 
of Order IX of the Civil Procedure Code, rule 9 of that 
Order has not the effect of res judicata on a subse- 
quent suit, because there was no adjudication on 
any of the issues in the former suit : the rule merely 
bars a second suit on the same cause of action, fp. 
20', col 2- p ool 1] 

Where a suit for a declaration that an alienation 
in favour of the defendant was invalid was dismissed 
for default and the plaintiff subsequently brought 
a suit for partition and separate possession of his 
share : 

Held, that the causes of action for llie two suits 
37ere difforout thongb the title alleged was the aaxne 


and the second suit was not barred by reason of the 
dismissal of the first suit under Order IX, rule 9, 
Civil Procedure Code. [p. 203, col. 2.] 

Haganada Iyer v, Krishnamurthi Att/ar, 6 Ind. Cas. 
233; 24 M. 67; (1910) M W. N. 21.'’; 8 M. L. T. 60; 20 
M. L. J. 536, distinguished. 

Seoond appeal against the decree of tbe 
Court of tbe Subordinate Judge, Tutioorin, in 
Appeal Suit No. 1 of 1917, preferred against 
tbe deoree of tbe Court of tbe Distriot Munsif, 
Tinnevelly, in Original Suit No. 166 of 1915, 
FACTS appear from the judgment. 

The Hon’ble Mr. T R, Bamachandra Aiyar, 
(with him Mr. T. R. Krishneswamy Ai'yar), 
for tbe Appellants. — Tbe lower Court erred 
in bolding that the diFmissal of Original Suit 
No. 494 of 1 h] 3 for default barred tbepreeent 
suit. A dismissal under Order IX, rule 9 
dees not operate as res judicata. It only 
deoUres that a seoond salt on tbe same 
oaose of aotion is not maintainable. Ohand 
Kour V Partab Singh (1). 

Tbe first suit was for a declaration that 
tbe sale by tbe plaintiff’s mother, the first 
defendant, to second defendant and mortgage 
by seoond defendant to ninth defendant were 
all invalid. Plaintiff alleged joint possession 
with tbe defendants. There the oauee of 
aotion was to remove tbe cloud on tbe 
plaintiff’c title. In tbe present suit plaintiff 
asks for partition and separate possession. 
Here tbe plaintiff wants to separate. The 
causes of aotion are distinct See Siliman 
Sohih V. Bontali Hainan Sahib (2), Gttihala 
Dos'. V. Nifyi Lai Sinha (3) and Ramaswami 
Ayynr v. Vvihinotha Aiyar (4). 

Mr. K. Bashyam Aiyangnr (with him 
Messrs. N. Kun ittaptham Aiy .r and N. A. 
Kiiihna Aiyar), for the Respondents relied on 
Haganada lyerv. Krishnamurthi Aiyar (5). 

JUDGMENT. 

Rrieunan, j. — T he plaintiffs are tbe appel* 
lants before us. Their suit has been dis- 
missed by the lower Courts I'u Zimi'ne, with- 
out being tried on tbe merits, on tbe ground 
that if. is barred by Order IX, rule 9, of the 
Civil Prcofcdote Code, by reason of the order 
in tbe prior suit, Civil Suit No. 494 of 
i9i3. brought by them against practically 

1) 16 C. 98; 15 1. A. 156; 5 Sar. P. C. J. 243; 13 
Ind. Jut. 33 ; 1 Ind. Dec (n. s.) 65. 

12) 20 Ind. Caa. 418; 38 M. 247; (1913) M. W. N. 
554: 25 M. L. J. 126. 

13) 41 Ind. Caa 105. 

(4) 26 M 760; 13 M. L. J. 448. 

(6) 6Ind. Cas. 233; H4 M.97; (1910) M. W. S. 213; 
8 M. L. T. 60j 20 M. r,3.j. , j 
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the same defendants, regardinif the game 
propertie% di-imlesing it for defanit under 
rale 8. The lover Coarts have held that 
the oaose of aofcion for the two suits is one 
and the same. The learned Vakil for the 
appellants oontends that they were wrong in 
eo bolding. 

In aonsidering the applioability of rule 9, it 
mast be aarefully kept in view that it has 
not the effect of ret iudicato, for there is no 
adjudioation on any of these issues in the 
6rst ease. This is pointed out by the Privy 
Connell in Ohand Kour v. Partib Singh (1), 
The rale merely bars a seeond suit on the 
same oaose of aotion. In that ease their 
Lordships observe : “ The oause of aotion 

has no relation whatever to the defenoe 
whioh may be set op by the defendant, nor 
does it depend upon the obaraoter of the relief 
prayed for by the plaintiff. It refers 
entirely to the grounds set forth in the plaint 
as the oanse of aetion, or, in other words, 
to the weiia npon whioh the plaintiff a.sks' 
the Ooart to arrive at a oonelusion in his 
favoor.” Applying this view, they held 
that the dismissal for default of a prior fuit 
by the reversionerp, for a dsolaration and 
injoDotion restraining the widow from alien- 
ating her hasband’s properties was no 
bar to a sabseqaent suit by them to deolare 
a gift madeby the widow after the disposal of 
the first Bait was not valid against them. The 
ground of olaim in ono salt was the inten- 
tion of the widow to alienate and in the 
other Bait a oompleted alienation by her. 

To decide the qaestion before as we have 
therefore, to examine the allegations in the 
two plaints, in Civil Sait No, 494 of 
1913, and in the present Bait, to see if the 
two suits are based on the same oaose of 
action. In the first suit, plaintiffs olaimed 
title to a fractional Bhare in the plaint pro- 
perties as the heirs ander Maharomadan Law 
of their deceased father, She kh Meera 
Rowther. They stated that their mother had 
illpgally sold their share to their brother, 
the second defendant, who bad sobsequently 
mortgaged the whole property tr. the ninth 
defendant and that ho had hroaght a sait 
and obtained a decree for sale of the mort- 
gaged properlieH. They contended that the 
sale was invalid against them, as their 
mother had no authority to act as their 
guardian, under the Muhammadan Law and 
deal with their propertiei and that, even if she 


h^d, the sale was vitiated by fraud and other 
grounds stated. Alleging themselves to bs 
m lotnt-enjoyment of the properties with 
their 05 flharers. they sued for a declara- 
tioaof their title and for an iniunction res- 
training the ninth defendant from dtecuting 
hi3 decree. That was the suit that was 
dismissed for default. In the present suit 
they, DO doubt, allege the same title and the 
same reasons for treating as invalid against 
them the sale, the mortgage and the decree 
as well as the subsequent Court aucttoa-sale 
and purchase in execution of that decree, 
which took place since the dismissal of the 
first suit. But they also aver they are no 
longer willing to remain joint with their 
CO sharers and pray that the properties may 
be divided by metes and bounds and separate 
po»868sion of their share may be given to 
them. The first suit was for a declaration 
to remove e cloud on their title and the 
second one for partition and separate posses- 

Sion of the lands falling to their share. 

The relief as asked for has, no doubt, 
no direct bearing on the cau^e of action, 
but where reliefs olaimed are different, the 
oances of action are generally found to be 
different. It seems to me the cause of 
action in the first suit is not the same as the 
cause of aotion In the ssooad suit, though 
the title alleged is the same in both. Title is 
only a part of the cause of aotion. The ground 
of claim alleeed in the first suit is the 
alienation by the mother and the subsequent 
dealings by the alienee and his transferee 
with the properties ; wherea*, in the second 
suit, there is super added the iotention of 
the plaintiff not to continue any longer in 
joint possession with their co-sbarere and the 
refusal or the failure of the letter to divide 
and give them separate aud exclusive posses- 
sion of the part of the properties represent- 
ing their share. Till the plaintiffs exercised 
their volition and decided to separate and the 
defendants refused or neglected to give them 
their share, a cause of action could not be 
said to have arisen for the partition suit. 
That being sr, it seems to me the causes of 
action for the two suits are different though 
they overlap to some extent. 

It hae been held, both here and in Oaloutta, 
that the cause of aotion fop a suit for a 
declaration of title to property is necessarily 
different from the cause of action for the 
suit for possession, as the former requires 
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fto allegation of poasession with the plaintiff 
or that the plaintiff ia not entitled to posaeB* 
eion ; whereas the latter ia based on 
the allegation of possession being with 
the defendant. See Qiribala Dagi v. Ntty'i 
Lai Sinha (3) and SiUman Sahib v. Bontala 
Human Sahib (2). The first etse arose 
with referenee to Order IX, rale 9 itself and 
thoDgb the sesond ease had no referense to 
that rale, it dissnssea the meaning of the 
expression " eaaee of aotion ” in Order ll, 
rale 2 and we mast, I think, adopt the 
same meaning for the expression in both 
rales. Referenoe may also be made to Rama- 
twami Ayyar v. Vythinatha Aiyar (4), where 
there is a fall dissassion of the meaning of 
that phrase. It seems to me that a sait for 
partition and delivery of exolasive posses* 
sion of part of the property, wbioh was before 
in joint possession stands on the same foot* 
ing as a eoit for possession of the whole pro 
ty, as regards the differenoe between it and 
the suit for a deolaration of title. The 
oanse of aotion in eaob ease is different. 

The learned Vakil for the respondent, how* 
ever, relied on the ease of Nagmada Iyer 
T. Kriehnamurthi Aiyar (5), as opposed to 
this view. Bat I think that esse is clearly 
distingaishable. In that ease, it is pointed 
oat that the plaint in the first suit alladed 
to the Government order under wbioh plaint* 
iff was dispossessed, and admitted that defend* 
ant had entered upon the land bat never* 
tbelesB the plaintiff saed for a deelaration 
and injanction only as if be was still in pos* 
session (see pages 102 and 103)*, and that 
the second sait was based on the same 
groands, nothing farther having happened 
in the interval and that the only differenoe 
between the two saits was that the latter 
asked for possession while the former asked 
for a deelaration and injanction only. It 
was on this view of the facts that the 
learned Judges held that the second sait 
was barred by Order IX, role 9. I express 
no opinion regarding their view of the case 
before them ; for it does not apply here. 
They held that the addition of a prayer for 
posseesioD, the eaose of aotion for which had 
already aooraed prior to the first sait and 
which was actually disclosed in the plaint, 
did not remove the bar created by Order IX, 
role 9. In the present case there is nothing 
i ndica t e that the plaintiff’s oaose of ac- 

•Pages of 34 M.-[£'ct.] 
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tion for partition and separate possession 
on which they now sue bad arisen prior to 
their first suit. 

It was farther argaed that the caose of 
action against the ninth defendant was differ* 
ent from the caose of action against the other 
defendants who are co-sharers with the plaint* 
iffs and that, so far as be was concerned, the 
cause of aclion in the two suits was the 
same. It is doabtfal whether, under rule 9, 
the causes of aotion against different defend* 
ants in the same suit can be considered 
separately at all. Assuming that it can 
be, it is clear that the sale and purchase 
in Court'auotion which took place subae* 
quent to the first suit gave the plaintiffs 
a fresh cause of action to have them 
deolaraed invalid against them, The dis* 
missal of the previous suit not having 
the force of res iudtcafa is not tantamount to 
declaring the mortgage and decree to be 
valid and binding transactions. Their valid- 
ity can be attacked in the present suit. Even 
as against the ninth defendant separately 
this suit is, thn°, not barred by rule 9. 

In these oircumstanoes, I have some 
the conclusion that the lower Courts were 
wrong in dismissing the plaintiff’s suit as 
barred by rule 9. I would, therefore, set 
aside their decrees and remand the ease to 
the District Munsif for trial on the merits. 
Plaintiffs must have their costs in ibis and 
the lower Appellate Courts from the ninth 
defendant, and there will be an order for 
refund of Court-fees paid by them in those 
Courts. 

Atlino, J. — I agree. 

M. C. P. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Apprals prom Okdicks No^. aid and 253 

OP 1919. 

Jnoe 29» 1920. 

Fretent : — Jcstioe Sir N. R. Cbatterjta, Kt., 
aod Mr. Jaetioe Newbonid. 

HEM CHANDRA CHOWDHURY— 
Decbee Holder — Appellant in bjth 

t ersus 

In No. 2lti 19i9 

CHANDRA MOHAN NAMODASand 

OTHERS — JODOMENT DEBTORS — RbsPONDE iTS 
In No. 253 op 1919 
SHEIK ILEil — Respondent. 

Kengal Tenancy Act (VIII of I8S5^, as amended 
hy Eastern Bengal an(i Assam Tenancy Amendment 
Act (I of 1608^1 s. — Decree passed icithout 

compliance with provisions of section, uhelher can le 
objected to, in eiecution proceedings Comprofni^c 
decree in rent suit — Tenant taking settlement of addi. 
tional lands and agreeing to pay rent for the entire 
land— Decree, validity of, whether can be questioned 
in execution proceedings. 

Under tlio terms of a compromise arrived at in a 
suit for rent tbc defendaat took some additi<)iial 
lands and a certain rent was fixed for the entire 
land (original urea and tlio additional landj. 
The Court in decreeing the suit upon the compro. 
raise did not comply witli the provisions of section 
147- A of the Eastern Bengal and As.«am Tenancy Act : 

Held, that the objection to the validity of the decree 
ou the ground of iion-conipliunce with the provisions 
of section 147-A of the Eastern Bengal and Assam 
Tenancy Act could not be entertained in execution 
proceedings, [p. ‘iOr’, col. 1.] 

Sarjutj duraii Lalv Dukhit Mahto, IS hid Cas t'CS: 
17 C. W. N. 4H6, distinguished. 

The validity of a ileereo cannot be questioned in 
jirocoeding.s in irxociition thereof, even though the 
Court in ])assing the docreo has contravened some 
provision of the law. [p, 2LG, col. ).] 

Appeals agaiust the orders of the Subordi- 
nate Judge, Mituensingh, dated the 29th of 
April 1919, affirmiug the orders of the 
Additional Munsif, 1st Court, at Iswarganj, 
dated the 20th of February 1919. 

Babus Jogesh Ohamln Roy and Ramoni 
Mohan (Jhatterjee, for the Appellant. 

JUDGMENT. — Tl)is appeal arises out of 
prooeedings in oxosution of a duoree for rent. 

It appears that the plaintitf dearee holder 
claimed rent (in the suit) at the rate of 
Rs. 22 while the tenant pleaded that the rent 
of the bolding was Rs. Ij, The parties then 
settled the oat-e ; the doFendatits took some 
additional lands, and h r the entire land 
(the original area and the additional land) 
the rent wa- fixed at Hs. 22 per year. A 
decree was pb.sHcd upon the oorapromise, but 
(lie Court did not comply with the provisions 


of seotioD l47'Aottbe BasterD Bengal and 
Assam Tenanoy Act. 

The decree-holder having applied fof the 
execution of the decree, the judgment debtor 
raised objection to the execution on the 
ground that the provisions of sestion 147«A 
not having been complied w^itb, the decree 
was incapable of execution. The decree- 
holder has appealed to this Court. 

The Court below relied upon the case of 
Sarjug Satan Lai v. Dukhif Mahto (1) in sup- 
port of the view taken by it. That case lays 
down that the decree for rent passed in 
accordance with a compromise in oontraveo- 
tiou of the provisions of section 147-A of the 
Bengal Tenanoy Act, i. e., without recording 
evidence to show what the amonot of rent 
was before the dispute arose, is made with- 
out jurisdiction, and the tenant is not bound 
to have it set aside. 

It is contended on behalf of the appellaut, 
6rst, that the uon-corDplianoe with the pro- 
visions of seotioo 147 A (clause 3) does not 
render the decree a nullity though a decree 
passed in contravention of the section may 
be set aside by proper prooeedings being 
taken in that behalf; and secondly, that .the 
present oa«e is dictiiiguisbable from the case 
reported in i^ar ug Satan hal v. Dukhit 
Mahto (1). 

The question whether anon compliance with 
a particular provision of the law oonctitutes 
an irregularity, cr renders an order a uollity, 
has beeu considered in the recent Fall Bench 
decision in the case of Htidyanuth Roy v. Bam 
Ghanira Darua (2). It is vnneoeseary, however, 
to discuss how far (if any) the principle laid 
down by the Full Bench affects the decision iu 
the case of Sarjug Snran Ld V. Dukhit Mahto 
(1), because we think that the present case 
is distinguishable from that case. In the Brat 
place, the compromise in that case settled the 
rent payable for the land held by the tenant, 
and the Court did not consider the question 
whether the effeot of the compromise would 
be to eobauce the rent in a maoner or to au 
extent not allowed by section 29 in the ease 
of a contract, in the present case, the com- 
promise Bxed the rent of the land originally 
iield, together with the additional land which 
the tenant was to bold under the compromise. 

It could not bs said that there was an 

enhancement of the rent previously paid by 

(1) 18 Ind. Cus 809; 17 C. W. N. -lOd. 

(2) 68 Ind. Cna. 806; 24 C. W. N. 723;| 31 0. L. J. 
483. 
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below are eet aside, and tbe ease sent 
baok to the Court of Brst iDstaDoe in 


*he tenant when the holdin? in respeofc of 
whioh the rent was settled by the aompromiie, 
eompriged additional lands. Although the 
Eastern Bengal and Assam Tenancy Act 
lays down (and the provision is similar 
to that eontained in the Bengal Tenancy 
Act) that tbe Court shall not pass a decree 
in accordance with the compromise unless 
it is tatiBhed for reasons to be recorded 
in writing that the terns of the agree- 
ment or compromise are such that, if 
embodied in a contract they could be 
enforced under the Act, the corapromiee 
in tbe present caee, as stated above, fixed 
the rent of tbe lands originally held 
together with some additional lands. In 
the next place, that ca'se was one under tbe 
Bengal Tenancy Afl^ section 147.A, sob- 
section (3) of whio4 providte that the - 
Court shall record evidence in order to 
ascertain whelh?r tbe effect of tbe com* 
promise would be to enhance the rent 
in contravention cf the provisions of section 
29 of the Act whereas the present case is 
governed by tbe Eistein Bengal and 
Assam Tenancy Act which does not contain 
any provision for recording evidence. 
Lastly, the objection to the validity of 
the decree has been raised in the present 
case in execution of the decree. In tbe 
caee of Kalipada Sifkar v. Harimohan 
Dalul (3) it was held that tbe Court 
executing the decree must take tbe decree 
as it stands and has no power to go behind 
tbe decree or entertain an objection to 
the legality or correctness of tbe decree. 
In that case tbe decree was patsed against 
a lunatic who was not represented in the 
suit by a legal guardian and although a 
Court is not competent to make an operative 
decree against a person not a party to 
tbe suit or properly represented on the 
record, it was held that such a decree 
cannot be impeached in execution, but 
sboold be annulled or reversed in some 
direst proceeding taken for that purpose. 

For all these reasons, we think that the 
present case may be distingnisbed from 
the case reported as Sarjug Saran Lai 
V. Dukhit Mahto (1), and that tbe objection 
raised to the validity of tbe decree cannot 
be euteriained in execution proceediogs. 
Tbe result is that the orders of tbe Court 

(3) 36 Ind. Caa. 856; 44 0. 637; 24 0. L. J. 375; 21 
q. W. N. 1104. 


order that execution proceediogs may be 
carried on. We make no order as to costs. 

This judgment will govern tbe other 
case (Appeal from Order No, 253 of 1919). 

Orders set aside. 


MADRAS HIGH COURT. 

Original Side Appeal No. 34 of 1919. 
March 26, 1920. 

Present Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Krisbnan. 

The OFPiClAL AbSIGNBE of Madras — 

Appfllant 

versus 

G. SAMBANDA MUDALIAR— 

Respondent. 

Presideneij Towns InsoU e”Ci/ Act (III of 1909), s. 55 
Provincial Insolvency Act (III oj 1907J, s. 36 — Insol- 
vent, inorigayc by, n ithin two years of insolvency — Ooocl 
faith — Consideration - Burden of proof — Official 
Assignee, application by, to expiaige admission of proof, 
effect of — Consideration, portion of, proced—Procedure, 

Whore a mortgagee seeks to euforco a mortgage 
exeeu£od by a person within two years of his insol- 
vency, tbe onus, under*section55 of tlie Presidency 
Towns Insolvency Act and section 36 of the Pro- 
vincial Insolvency Act rests upon the mortgagee 
to show that the transaction was executed in good 
faith and for consideration. Tbe fact that the 
Official Assignee has moved to e.xpuuge proof of 
the mortgage which ho had admitted under section 
36 of the Second Schedule to tlie Presidency 
Towns Insolvency Act, does not alter tho onus 
of proof, as such admission is in no sonso an 
adjudication, [p. 2C6, cols. 1 & 2.] 

Whore a portion only of the mortgage considera- 
tion is found to have been advanced, tho proper 
order ie to sot aside the mortgage in toto and treat tho 
mortgagee as an unsecured creditor for tho amount 
advanced by him. [p. i08, col. 1.] 

Au appeal from the judgmeut and tbe 
order of Mr. Justioe Coutte-Trotter, dated 
tbe 19tb Marsh 1919, parsed in tha- eseroise 
of the loBolvdDoy Jurisdiotioo of tl)?^ Couxt, 
iu Insolvenoy Petition No. 153.>rfri916. 

Mr. V. Varadaraja Mudalidr, forjhe Ap- 
pellant. 

Mr. S. Q. Sadogopa Mudaliat, for tbe Re- 
epoDdeot. 

JUDGMENT. 

Wallis, C. J. — This 'is ah apppal from the^ 
judgment of the Hon’ble Mr. JuBtioe Oontts- 
Trotter dismisaing an application of the 
Offioial Assignee to expunge tbe proof of 
one Sambanda Mudaliar ae a eeeured oreditor 
00 a mortgage alleged to have been exeented 
iu June 1916. 
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This O &80 has bronght to the ootise of 
the Ooart, not for the6r8t time, theexistenoe 
ID this City of daDgeroas gangs who take 
advantage of the fast that the Indian Major* 
ity Aot enables young men to diapofle of 
their property before they have aaffisient 
sense t^ manage it and get them to exeoate 
oonveyanses for little or no oonsideration and 
thus strip them of their po^'sessions. I am 
not unaware of the ooneiderations whioh 
aotnated the Legislatare in 6xing the age of 
18 as the age of majority, bat I hope that 
this matter may receive re-oonsideration in 
the near fatnre with the objeot of stopping 
seandals snob as have some to light in this 
Court in this ease and in other resent eases. 

In this oaee the insolvent, who same of 
age in 1916 by Augast of that year bad 
been stripped of all bis property and foand 
himself in the Insolvenoy Court, where bis 
brother had preceded him, and in this oase 
also we have bad before us the oase of an* 
other young man, named Kuppuswami, who 
in a brief career which came to an untimely 
end made away with the estate which bis 
father had acquired in the well-known 6rm 
of Messrs. Thompson and Co , in this City. 
The learned Judge in another suit has 
already set aside two mortgages which were 
obtained by another gang from this insolvent 
and that desision has been son6rmed on 
appeal ; and the reason why a diiferent fate 
attended the present application appears to 
be that, as stated by the learned Judge in 
bis judgment, the proceedings before him 
were condaoted upon the footing that the 
onus was admittedly on the OlEoial Assignee. 

I do not know how that view same tn be 
taken. In law, a mortgagee setting up a 
mortgage executed within two years of the 
insolvenoy has the onus oa&t on him under 
section 55 of this Aot, and sestion do of the 
Provincial Insolvenoy Aot, to show that the 
traneftotion was one eiesuted in good faith 
and for sonsideration. That has been re- 
peatedly held as regards sestion 36 and it 
has also been held as regards sestion 55, 
the language of which is ideotioal, by 
Sir Arnold White, 0. J., in Official 

Assignee of Madras v. Annapurnammal {!;, 
and in another Oaloutta oase. In this 
case the burden is, if anything, 
stronger because we have a mortgage 
at the usurious rate of 24 per cent. by 
(1) 20 lud- Cae. 901; 14 M. L. T. iCO. 


a young man who has just come of age and 
who was squandering his property in dia 
solute courses, I do not know if it was 
supposed that the fact that the Offijial 
Assignee was moving to expunge a proof 
whiou he had admitted under sestion 36 of 
the Seoond Schedule to the Aot altered the 
ouui of proof ; but I think it is olear that 
it has no sash effest. An admission of 
proof by the Offisial Assignee, is, in 
no sense, an adjudication and it is open 
to him, if be thinks that the proof was im- 
properly admitted, to have an adjudication by 
Court on notice. It is also open to the other 
creditors, if they are not satieSed with the 
admission, similarly to obtain an adjudica- 
tion, and in that adjudication tbs matter has 
to be decided with reference to the ordinary 
legal presumptions which arise. Possibly, 
the fast thao the insolvent in bis examination, 
Exhibit K 1, in April 1917, told the Official 
Assignee: “l got the money Ra. 4,0^0, and 
odd, It was in rupees and notes 1 have 
spent it on drinking and women” may have 
irfluensed the view that the onus was on the 
Offiiial Assignee. The diffisulties of these oases 
are illustrated by the fast that the 
insolvent made the statement to the 
Official Assignee, under what indusemeut 
we know not, beoause bis explanation that 
he was drunk when he made it is absurd. 
However, it is nobody’s case that, on the 
exeoutioD of this mortgage, the insolvent 
was paid Rs. 4,G00 in rupees and notes and 
that oircomstause cannot affect the burden. 

I attach ODDsiderable importance to this 
question of burden of proof because, from 
the learned Judge’s judgment, 1 think that, 
if the burden that was placed on the Official 
Assignee bad not been placed on him, be 
wouli have arrived at exactly the same oon- 
clusioo at whioh we have arrived. 

LHia Lordship beie discusses the evidence 
as to the consideration, etc., for the mortgage 
-Ed.'f 

On the whole, 1 have no hesitation in 
coming to the sonslosion that the mortgagee 
has failed to discharge the onus that was on 
him of showing that the transaction was 
entered into in good faith and for oonaidera- 
tioo. All that is ebownis that a payment of 
Rs. 340 was admittedly made about tbs 
time of the exesution of that mortgage. 
But the Statute says that a mortgage of 
this kind, if executed without ooneideratioO| 
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ia void. Even ae to ibis Ri, 340, as was held 
by the late Chief Jastiee in another ease, 
the proper ooarse ia to set aside the whole 
mortgage and allow the mortgagee to prove 
as an nnaeonred ereditor for Rs. 340. 

1 have not dealt with the oral evidenoe 
of^he inaolveot and the widow, Meenakahi 
Ammal, tbongh it sapporta the sonalaaiona 
at whioh I have arrived beaaaae it ia obvioaa* 
I 7 nnreliable. It is, however, strongly sor* 
roborated by the evidenee to wbioh 1 have 
referred whioh ia in itself aaffieient to 
Bopport the oonolaaions at wbieb 1 have 
arrived. 

The appeal is allowed, exaept as to 
Rs. 340 with ooats both here and below on 
the Original Side seals. 

Certify for two Goonsel. 

Ebisbhar, J. — Tbia ia an appeal from the 
order of Oontts*Trotter. J., dismissing a peti> 
tioDof the Offieial Assignee in the matter of r.he 
inaolvenoy of a young man, named Devarajalo, 
praying for the annnlment of a mortgage eze* 
anted by him to one Sambanda Madaliar,ander 
seotion 55 of the Presidency Towns Inaolvenoy 
Aot. That seetion provides that a transfer of 
property made by a person who is adjodged 
an insolvent within two years from the date 
of the transfer shall be void against the 
Offieial Assignee and may be aonnlled by 
the Coart anleaa the transfer was made 
before and in consideration of marriage, or 
was made in favonr of a parobaser 
or inoambranoer in good faith and 
for valnable eonsideratior, It has been held, 
with referenoe to aeotion ;i 6 of the Provin- 
aial Insolvency Aot, whioh is worded exactly 
and similarly as aeotion 55, that if the 
transfer is shown (o be within two years of 
the insolvency the harden is on the trans* 
feree to prove that be oomes within the 
exoeption by showing good faith and 
valuable oonsideration. See Nilmoni 
Ohowdhuri v, Basanta Kumar Baneriee 
.(2). Tbia view waa approved of in 
Anantarama Aiyar v. Yuesufn Oomer Sahib 
(3) and in OM'ial Asetgnee of Madrae v. 
Annapurnammal ( 1 ) White, O.J., assumed 
that the onns was on the transferor in a 
ease under section 55 itself though be did 
not expressly deside it. The manner in 
which the section is worded making an ex- 

(2) 29 Ind. Cas. 814; 19 C. W. N. 865. 

(3) £6 Ind. Cas. 903; 31 M. L. J. 133; (1916) 2 M. 
W. N, 286. 


oeption in favour of bona fide enoumbraoera for 
va'nable oonsideration, clearly throws the 
onus on the person who alleged that be is 
within the exception. No oase baa been 
oited to ua to the contrary, but it was 
urged in the present oase the onr a was on, 
or had been abifted on to, the Offioial 
Assignee as at an earlier stage c£ these 
inaolvenoy proceedings he bad aocepted the 
proof of the mortgage and admitted bis 
claim. I do not think this oontention 
tenable. The Offiiial Assignee’s action was 
based on what he was then led to believe 
were the real facta of the oase by the mort- 
gagee but now he states that ha has been 
shown reason to think that he waa wrong 
in this view and he has applied to the 
Court to annul the mo.stgage under section 55. 
The way in which the Coar»i baa to deal 
with the matter when it cornea before it 
depends entirely on the wording of the 
aeotion and it is not affected by anything 
the Offioial Assignee might have done pre- 
viously. What the Offioial Assignee did here 
was merely to oome to a conclusion on the 
evidenoe placed before him by the mortgagee, 
that cannot be treated aa an admission 
against him, or against the body of creditors 
whom he represents. It follows that the 
onus is still on Sambanda Mudaliaraud has 
not been shifted. 

There ia a farther reason why, in the 
present ease, the onus should be placed on 
him to prove consideration for his docu- 
ment. The mortgagor is a young man who 
had come into property on his father’s death 
and who bad just attained his majority. 
It is clear from bis sohedule that be was 
borrowing recklessly. With reference to an- 
other mortgage executed by this very youth 
about the time that the mortgage in qnes- 
tion here waa executed we recently held, 
following the ruling In Moti Qulabchand v. 
Mahomed Mthdi Tharia Topan ( 4 ), that the 
burden was shifted on to the mortgagee to 
prove oonsideration: See Original Side Appeal 
Noe. 20 and 43 of 1919. The petition is the 
same in this oase and, therefore, the onus is, 
in my opinion, on Sambanda Mndaliarl 
for both the above reasons, to prove the good 
faith and the consideration for bis mortgage 
before me can uphold it. 

[His Lordship here discusses the evi- 

(4) 20 B. 367; 10 Iiid. Doc. (.v. s.) 807. 
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dense as to ooneideration, etc, for the 
mortgage.— ^d.] 

Finding, then, that the mortgagee has failed 
to prove that hie mortgage was made in 
good faith and for proper ooneideration, it 
mnefc be annalled nnder eestion t5 of the 
Aat. Bat, as it ie admitted that the mort* 
gagee paid Ra. 340 to Davarajala, he most 
be allowed to olaim Re. 340 from the in* 
solvent’s eetate. The proper order in eaoh 
a ease seems to be, aa held by White, 0, J. 
in Officiiil Aisifffice of Madras v. Anna- 
purnammal (l), to set aside the mortgage 
tn toto and treat the mortgagee ae an nose' 
oured creditor for the amount advanced by 
bim. 

I would, therefore, allow the appsal and 
annnl the mortgage, Exhibit H., and direct 
Sambanda Mudaliar’e name to be retaioed 
in the schedule as an unsecured creditor for 
Rs. 310, He most pay the Official Asai* 
gnee’s costs in this appeal and in the Brst 
Court. We certify for t^'o Counsel in the 
lower Court : costs on Original Side 
scale. 

. M. c. p. 

Apfcal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Privy Coobcil Appeal No. 11 op 1920. 

July 8. 1920. 

Present : — Mr. Lindsay, J. 0., and Mr, 
Wazir Hasan, A. J, C. 

SRI KRISHNA DAS and anotbib — 
DsPENUANTe — A pplicants 
vereui 

The BENARES HINDU UNIVERSIIY— 
Plaintiff— Respondent. 

Civil l^rocedurc Code (Act V I90til^, «. 109-f’i/iai 
order, uAat is— Order deciding compctenc>j of person to 
apply for Probate, luhether final. 

An order is tinal ^Yitbia tho luoauiog of aec* 
tiou ion of tho OiYil Procedure Code if it tiualiy 
diaposcs of tho rightu of tho parties, [p. 1^09, col. l.J 

Ad ordor which moroly docidos that an inoorporat* 
bd body is a juridical person legally competont ' to 
discharge the fuuctioas of au executor- itud as such 
to apply for' Probate, but whidb loaves outataadiBg 


the question whether, being competent to apply, it 
IS entitled to grant of Probate is not a final order 
within the meaning of section 109 of tho Civil Pro- 
cedore Code. [p. 209, col. I.] 

Mr. Bisheshwar Noth Srivjstava, for the 
Applioantp. 

The Hon’ble Mr, Ookaran Nath Misra, for 
the Opposite Party. 

judgment. —T his is an application for 
leave to appeal to His Msjesty in Oounoil 
against an order of a Bench of this Court 
passed on the 9th April 19J0. 

The facts are as follow^: — 

An application on behalf of the Benares 
Hindn University was made to the District 
Judge of Lucknow for grant of Probale of the 
Will of one Sah Bindraban Das wbodied on the 
13th June 1919. 

This gentleman made a Will on the llth 
November 1913 in which be appointed aa 
bis executor a Society known ae the Hindu 
University Sosiety, a body which was re* 
gietered under Act XXI of 1860. The Will 
provided that, in the event of this Society 
becoming absorbed in the Benares Hiudu 
University, tbs latter body was to act as 
executor. 

The University was incorporated under an 
Act of the Legislature (Act XVI of 1915) 
and it is admitted that it assumed ail the 
function eiercieed by the Hindu University 
Society. 

When the application for Probate was 
made on behalf of the University, it was 
opposed by a nephew of the testator one 
Sri Kisben Das, and bis mother Musammat 
Santo Bibi,OD the ground that the University 
was not legally competent under its con* 
atitution to act aa executor and to main* 
tain an application for Probate of the 
Will. 

The District Judge decided in favour of 
the objeotore, and dismissed the application 
without oalliug for procf of the due execution 
of the Will. 

This Coart, by its order of the 9tb April 
1920, overruled the District Judge’s decision 
and held that the University waa entitled 
to act ae executor and to apply for 
Probate. 

« 

The preliminary point having been thus 
decided in favour of the University the 
case waa sent back to the District Judge 
for trial and decision on the merits. We 
have DOW to decide whether the order , ot 
this Court is one in respoct of whiib leSVS' 
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oan be granted to appeal to His Majesty in 
Coanoil. 

If the order of this Court is a * dnal 
order” within the meaning of eeotion 109 of 
the Code of Civil Prooedare, the leave mast 
admittedly be given ; if it is not final ; the 
applieation mast be refused. 

The question of what donsititutes a final 
order for the purpose of appeal to the Privy 
Counoil is one whioh has been the subjeet 
of muoh judioial discussion and it is ap> 
parent from the deoisions whioh have been 
sited to us, and from others to wbish we 
have ourselves referred, that there has been 
considerable differenoe of opinion as to the 
nature of the test by whioh tbs finality 
of an order is to ba determioei. It is not 
nesassary for u) to examine these deoisions, 
most of whioh are referred to in a ease of 
this Coirt reported as Hyier MekU v, Biishah 
Kkanam (1). 

We have before ue a reoent decision of 
their Lordships of the Privy Couucil report* 
ed as Ramchan'i Manjimal v. Qcv^rdkandat 
Vishindjs Ratanchand (2) in which judgment 
was delivered on the 17tb February last by 
Viscount Cave. It was there laid down that 
an order is final if it finally disposes of the 
rights of the parties. 

Applying this definition to the ease before us, 
we are of opinion that the order of this Court 
is not a final order. All that has bsen decided 
is that the Benares Hindu University is a 
juridical person legally competent to discharge 
tbs functions of an exeontor and as such 
to apply for Probate. Tbars still remains 
outstanding the question whether, being 
competent to apply, the University is entitled 
to grant of Probate. Before that question 
can be decided, the University must prove 
the facts whioh establish its right to have 
the grant and no such proof has yet been 
given. 

The order of this Court by whioh the 
case has been sent back for the determination 
of this question does not finally dispose of 
the rights of the parties and is consequently 
not a final order. 

This application is accordingly refused with 
costs. 

Application re/uied. 

(1) 49 lud. Gas. 620; 6 0. L. J. 70; 21 O. C. 336. 

(2 56 Tnd. Oas.SO^ 18 A.L. J. 691; 24 C. W. N. 
721; 12 L. W. 16; 22 Bom. L. E. 606; 39 il. L. J. 27; 2 
U. P. L. E. (P, C.i 94; (1920; M. W. N. 407; 28 M. L. 
T. 87; 47 I. A. 124; 47 C. 918; 14 S, L. E. 191. 
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MADRAS HIGH COURT. 

Sboomd Civil Appeal No. 1056 or 1919. 

March 25, 1920, 

Present-. — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

THAIKKANDHl POKKANOHBRI abd 
OTBER s — D efendants Nos. 1, 3, 4 and 

5 — Appellants 
versus 

ILLIVATHDKKAL ACHUTTAN and 
another — Plaintiffs — Respondsxts. 

ilalabar custom — Tiyaso/ South Malabar — Females, 
right of, to reside in family house after marnage—Law 
applicable. 

There is no custom among the Tiyas of South 
Malabar, whereby a female after marringe is entitled 
as of right to live in her parent’s family house, [p. 210, 
col. I.] 

A person who admittedly belongs to the Hindu 
community aud is domiciled in Southern India is 
ordinarily governed by the Hindu Law of the 
Shastras as expounded by the Southern Commcii. 
tators. [p. 210, col. I.] 

Second appeal against the decree of the 
District Court, South Malabar, in Appeal 
Suit No. 2S8 of 191h, preferred against 
the decree of the Court of the Additional 
District Muusif, Calicut, in Original Suit 
No. 170 of 1916. 

FACTS appear from the judgment. 

Mr. K. P. M, Menon, for the Appellant:— 
The appellant, who is a Tlya woman, is 
entitled to joint possession of the house 
with first plaintiff, her brother’s eon. She 
is not governed by the ordinary Hindu 
Law, but by the special custom in Malabar, 
The existence of the custom has been 
proved by witnesses who are characterised 
in the judgment of the Trial Court as 
“hooeet”. 

Mr. 0. Madhavan Nair, for the Respond- 
ents:— The custom hae nut been proved. 
The evidence of most of the witnesses 
reduces itself to a question of opinion and 
proves not a legally binding custom but 
a kind of oonvantion, devoid of binding 
force. The fact that a Tiya woman’s 
property is inherited by her husband and 
her funerals performed by him and his 
relations shows that she has no connection 
with her parents after marriage. The 
presumption applies that she is governed 
by the ordinary Hindu Law of Southern 
India which negatives the right. The onus 
of proof is on appellant to show that she 
is governed by a special law or custom 
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varying or derogating from tbe ordinary 
Hindo Law. 

JUDGMENT. 

SiDAMVA Air*B, J.— Defendants Nos 1, 3 
and 5 are the appellants before ns. The 
ease was argned only on behalf of tbeBr^t 
appellant (Grst defendani). On tbe date of 
snitshewasa married woman whose bnsband 
was alive. The boose in dispnte belonged 
to her brother whose son te the minor 
first plaintiff Tbe bru*e was inherited by 
tbe first plaintiff’s father from the father 
of himpelf and of the first defendant. 
Praetioally, tbe only qaestion in this ease 
is that raised hy tte 7ih issae, namely. 

^ whether, nndtr tbe snstr mary law obtain* 
ing amontr the parties, first defendant has 
a right to be in joint possession of tbe 
bonse and moveables, t. e , jointly with her 
brother’s minor eon, tbe first plaintiff.” 

I think it most be taken as settled law 
that a person who admittedly belongs to 
tbe Hindu eommnnity and is domioiled in 
SoDtbern India is ordinarily governed by 
tbe Hindo Law of tbe bhastras as expounded 
by the Southern Commentaiore. Of •ooree, 
where there are very wide and well known 
exseptionr, as in tbe ease of the Nair 
•ommonity in Malabar, eoeb ordinary 
Hindu Law does not apply but tbe well* 
known Marumakkathayam system of law. 
But as 1 said we do start with the pre- 
sumption tl at the general prevailing law 
of tbe Mitakshara applies to every Hindu, 

1 do not think that there are atiy t^roh 
observatioiB in Htrichan v. I eracht (1), we 
aan be treated as oabting dutbi. on this 
prima facte pret-omption. On the other 
hand, the oaee in Kttnhi Fennu v.Chvuda 
and the judgment in Seocnd Apptal 
No. 518 of itOl deeided hy Beneon aid 
Moore, JJ., support the existenee of that 
legal presumption. In the judgment in 
the latter oate the learned Judges say, 
“where tbe nephew’s widow of tbe laet 
male owner elaiiLed to exolude tbe ordinary 
heir of the Hilda Law, namely, the 
daughter of the last owner, her ela m” 
that i-^, the claim of the icphiw’e wioov' 
“is net in accddarce with the oidjnajy 
Hindu Law and she las not yioved any 
spton.I eastern inter lavour.” 


That being so, if a married daughter 
olaims a right of residenee in her father’s 
heuee even after her marriage, and espeoi* 
ally where her husband is alive, tbe burden 
of proof lies upon her to show that there 
is a special eustom varying the ordinary 
Hindu Law on which she could rely in 
support of hrr alleged right. 

As regards tbe evideoee given in the 
present ease of that custom, of the six 
witnesses examined by tbe first defendant 
the evidence of the 6th witness is not 
relied upon by tbe lower Courts. It 
may be taken that both the Courts held 
that the other five witnesses wire honest 
witnesses. 1 do not think that in second 
appeal we are entitled to qaestion tbe 
opinion of the lower Appellate Oourt as 
regards tbe honesty of any particular 
witnesses. Taking it, then, ttat all these 
five witnesses are' honest witnesses, we 
have to see whether tbe alleged custom 
has been sutBciently proved. As pointed 
cu‘. by Mr. Madbavan Nair for the re* 
spondent, there are certain statements of tbe 
•l-‘h and 6th witnesses which indicate 
that, though they may be honest witnesses, 
their evidence should not ba given mush 
weight. As regards tbe other three 

witnesses their evidence is only their 
opinion as to tbe exii^tenee of such a custom; 
such optoion evidence is, no doubt, some 
evidence on tbe qaestion of eustom but 
when it was put to the test to which such 
(videnoe shcoM be subjeored, as pointed 
out in L'ichman Rai v. Akbar Khan (3), 
it is seen to bs of little value unless the 
evidence establishes that tbe olaim in 
dispute can be put forward as one which 
the commut ity rtcognises as enforceable 
by law ; it may amount to no more than 
that buch a claim is a moral claim reoog* 
nietd by practice or convention and 
honoured hy rcspeotable people among tbe 
community. 1 think the learned District 
Judge has given very good reasons in 
paibgraphs 7 to 9 of bis judgment for 
his ctinolusion that no eoeb legal ouetom as 
has been put fci ward by the first defendant 
hbs been proved in this oa^e. 

'J hat a man led woman after marriage 
is oalJed by the family name of her 
hieband, (hat her funerals are performed 


(J> Kj M. iSl: 6 lud. Dbo. (n. b.) 647. 

I i: ll'*- ^ I'j-d'. Dc'p, t^. ? VQy:. 


('*> 1 A 440i 2 lad. Jur. 210i 1 lad, Dec. (N, a) 
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by ber hosb^od and bis relatioo^i that har 
property 13 ioberited by her hasbaod and 
bis relations ; all these make it improbabto 
that the eQ^toOi Damelyi that of right 
she 18 entitled to reside in her parent's 
family boose even after her marriage exists 
among this o immunity. Wit hoot jodieiel 
presedents and witbont at least a few 
s'lses where a married w>')man was attempt* 
ed to be deprived of her alleged right 
and was able to enforse it by the deeieions 
of mediators or arbitrators or by the 
admission of her father or bis relations, 
it is very diffieoU to find the existenoe 
of snih a eastom on the bare opinion o? 
a few witnes^^es The admitted fast that 
an alienee from her father or brother san 
defeat her so sailed right of reeidenoo 
shows that the right is not a legal right 
as in the ease of widpwe in undivided 
families governed by the ordinary Hinda 
L^w or in the ease of anmarried daughters. 
I, thereforei agree with the lower Appellate 
Goort and would dismiss the seeond appeal 
with eosts, 

SpesosSi J,— I agree that this seeond 
appeal ebonld be dismiesed with eosts. 
In Rarithan v* Peroo^i (1) the learned 
Jndges observe : The word ^Makkatbayam' 
13 generally nsed in Malabar to denote 
the eaeeession of sons in eontradistinetion to 
Maromakkathayam or aneaeseton of nephew.’’ 
Afcer the fiodtog') were rstoroHd they w*<nt 
on to say : ‘The evidenee is to the effeot 
that the Tiyas of Malabar are not governed 
by Hindu Law pure and simple, bat that 
their usages with regard to div)rae, 
re* marriage and inheritanee are not entirely 
IQ asoordanoe with Hindu Ltw, though 
the BQssession of sons does obtain among 
them in Seeond Appeal No 5ld of 19/1 
Benson and Moorf, J.J,, aoplied toe ordi nary 
Hindu Law to a case of South Malabar 
Tiyas following the Makkatbayam L*.? and 
they reqaired the widow of a nephew to 
establish a spesial aaasotn amonif the 
o^ommanity in her favoor bt^fore she oouli 
be allowed to prevail over the rights of a 
danghter of the l«t follo^ner. 

If the general priooiple^ of Hinda Law 
are applied and if soooession of sons obtains 
among these Tiyas. the onos mast fall on 
the Brat defendant, a aiater of the last 
male owner, to prove btrsaperior title to 
saeoeed against a sod of the last male 


ownsr. In the opinion of the lowe*^ 
Appellate Ooart she did not diaeharge that 
onas. 

The learned Distrio!; Jadge foand that 
the defendants addnoed no evidenee to show 
that married women belonging to the 
families of Tiyas in Soath Malabar following 
the Makkatbayam La v have ever been in 
the habit of enforoing a right to reside 
in the house of their parents against the 
wishes of those parents or their sons. 
Aeeepting the eorreotness of this finding, 
the seeond appeal mast neoessarily fail. 

M. C. P. 

Appeal diitnused. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Sboond O.viL apc’Kal Nv) 3 ?of1919«20. 

Febraary 14, 920. 

Presenii — Mr. Harrison, J. M. 

DIP OHAND AND OTHBRS^o 
ApPRLLANTd 
versus 

Hfusammat TOHF A— Rb^ponokit, 

Agra Terianry Art (tl of l90O. »• l-i — ^Vidow, when 
can claim benelit of section. 

In tho absence of anything to 3hn\y that u mdow 
has sue see led 'Ureotly to her hiisbiud's holding, she 
oann'>t cUim the bimo&t of so ition t of the Agra 
Toniniy Act, by (toun ing the period of h>^r husband’s 
oojapatiiu to^varde the acqaiaiDion of ocoupaacj 
rights. I.P 21.^, col I ] 

seoorid aopeal from the order of the Com- 
mi'f-iooer, Mi’r^rai uivision, dated the 16ch 
of O'tnber 1^19, in the ease of determination 
of tenoro. 

J LJ DO JEN r. — This is a Z 'mindar’s seeond 
aopeal III a >ait for determination of tenure 
in whioh the Commissioner has held that 
the respondent, a woman, has aeqaired 
oeouoaney rights in suoaession to her has- 
b^od having reaeived aertain lands in I3l7 
Fasti in exahange for those formerly held by 
thenusband opto ISifi FdsU. 

It ie urged io the appeal that the woman’s 

tenure was the result nf an entirely now 
ooQtr-ioi and aannot be reajrdeJ as a oon- 
tinnation of her hashan l’s tooare. Although 
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the Doint was not dehnitely raised in the 
^OQods of appeal. I pnt it to the parties 
that the bnsband, having died inlStS Fasli 
and there being nothing to ihow that the 
woman has direetly eaceeeded to the has- 
band e former holding, there was strong 
ground for eonsidering that the land she 
herself got in 1317 FufJtwasin fast an entire' 
Jy new holding. In the partisnlar aireum- 
staneee, I think that the widow oannot claim 
the benefit of eeotion 14 of the Tenanay Aat. 
There were subsidiary matters raised in the 
Courts below the chief of whiab was that 
both in 1317 and 13lt another person, 
named Isa, was recorded as joint tenant with 
the woman. The Commissioner has held that 
this man, Isa, was merely a helper in the 
eultivatior, being a relation of her deoeased 
husband and he regarded the woman as the 
sole tenant. I agree with that view but, as I 
have already explained, I do not think that, 
in the airanmatanaep, the woman is entitled 
to count the period of her husband’s ooou* 
pation towards the acquisition of oocnpanoy 
rights. I would, therefore, allow the appeal 
and set aside the decree of the Commissioner, 
restoring that of the Assistant Collector, 
though on different grounds, with costs to 
the appellant in both Appellate Courts. 

Appeal allcteed. 


MADRAS HIGH COURT. 

Civ.L Appeal No. 49 op 1919. 

July 28. 19Z0. 

Present : — Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Seshagiri Aiyar. 
KRISHNASWAMY NAYAKAR— 
Plaistipf — Appellant 
versus 

VEERAPPA NAYAKAR and others— 
Dkpendants— Respordbnts. 

Limitation Act (IX of 1^08), s.b—Paupcr, application 
lyJoreecassofdelayinfUinij appeal Order granting 
appltcation, whether can be re-comidered. 

Au SD parte Older gcautiug au apiUioaUOH tov 


excuse of delay in applying for leave to appeal as a 
pauper, is open to re consideration at the instance 
of the party prejudicially affected thereby, [p. 2 i 2 , 
col. 2 .J 

Appeal against the decree of the Court of 
the Subordinate JudgOf Tnticorin, in 
Original Suit No. 54 of 1917, 

Mr. K. Bashyam Atyangar, for the Appel* 
lant. 

Messrs. T. B. Venkatarama Sastri, K. S. 
iSanA:ara Aiyar^ T, M. Krishnasieami Aiyar and 
T. M. RaTnosami Aiyar^ for the Respond- 
ents. 

JUDGMENT. — A preliminary objection 
was taken in this appeal as to the right of 
the respondent to be heard, with reference 
to an order made by Mr. Justice Spencer 
sitting in the Admission Court excusing the 
delay of the appellant in applying for leave 
to appeal as a pauper, it has been argued 
before us that, seeing that the appeal was 
presented within the time prescribed for the 
filing of appeals, the respondent was not 
really prejudiced, and other arguments to 
the same effect were urged before os. We 
are not prepared to accept this contention. 
It has been held by the Privy Council in 
Krisknasami Fanikondar v. Bamnsami 
Ohettiar (1) that, as regards orders of single 
Judges excusing the delay in the presents* 
tioD of an appeal it must, therefore, in 
common fairness be regarded as a tacit term 
of an order like the present that, though 
unqualified in expression, it should be open 
to re- consideration at the instance of the 
party prejudicially affected, and this viev? 
is sanctioned by the practice of the Courts 
in India.” There does not appear to be any 
settled parotice to the contrary in the case 
of applications for excuse of delay in apply* 
ing for leave to appeal as a pauper aud we 
do not think any difference ought to be 
made. The Civil Procedure Code regards 
orders giving leave to sue as a pauper as 
affecting the other side, because it gives the 
other side the right to be heard when an 
application for leave to file a suit as a pauper 
is made and the effect of Order V, rule 1 is 

(1) 43 Ind. Caa. 49.^; 41 M. 412; 34 M. L. J. 63;^4 
P. L. W. 64; i6 A L. J. 67i 7 L. W. 166; 23 M. L. T. 
101; 0. L. J. 263; 2 P. L. K. 1918; 22 C- W. N. 481; 

21 Bom. L. R 511; 11 Bur. L.T. I21i (1918; M. W. N. 
906; 45 1. A, 26 (P. C.). 
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that, when an applioatioD for leave to appeal 
as a paoper is made, and the snit was not 
proseonted as a paaper suit originally, then 
the party has a right to be heard, and similarly 
under the proviso to Order XLIV, rule 2, 
\vberea snit was eondnoted as a panper sni^, 
the Ooart has a dissretion to order an enquiry, 
and that implies that the other side shonld 
have an opportunity to bring before the 
Court suob fasts as may ioduoe it to direst an 
enquiry. We do not think it is inaooordanoe 
with the esbeme of the Code, or with the 
general policy that a matter of this sort 
should be 6nally desided without giving the 
other side an opportunity of being heard, 
We, therefore, heard Mr. Venkatarama 
Sastri’s objestiona to leave having been 
granted in this ease his sontention being that 
there is no suffisient ground. The ease is 
rather on the line : but, on the whole, we are 
not prepared to differ from the sonslusion 
at wbish Mr. Justioe Spenser arrived. 
The case has now to be disposed of on the 
merits. 

What happened was, this was a snit for 
partition and notioe was given to both par^ 
ties that it would nesessarily be taken up on 
a sertain day, as there was no other business 
for that day. The plaintiff appeared with 
his Vakil and one of his witnesses. Four wit* 
nesses whom be had summoned did not appear, 
and when bis Vakil applied for an adjourn* 
ment the Subordioate Judge asked him to 
pay the bitta for warrants to prosure their 
attendanoe. When he said he would pay the 
batt’i the next day, the Judge said that he 
had been guilty of gross negligenoe, refused 
the adjournment and sailed upon the plaint* 
iff to go on with the suit with sash 
witnesses, as be bad. T he plaintiff’s Vakil 
thereupon said that he had no instrnstioiis 
and the Court prooeeded to dispose of the osse 
ex p'lrte on the pleadings. We think that it 
was the plaintiff's duty to go on with the 
ease as far as he oould and we have ■erioosly 
aonsidered whether bis refusal to do so 
should not lead us to refuse him any relief 
in this ease. On the other hand, we think 
there was no foundation for the Subordinate 
Judge’s finding that be had been guilty of 
gross oarelessness. Ou the whole, we think 
that the proper order is that, if the plaintiff 
pays the whole costs of this appeal wituin 
one month from the eommuoiaation of this 


order to the lower Court, this appeal will 
be allowed. Otherwise, it will stand dismiss- 
ed with oosts, 

M. 0. P. 

Appeal alloieed. 


OUDH JUDICIAL COMMISSlONKR’d 

COURT. 

Seoomd Civil Appeal No. 70 op 1920. 

July 26, 1920. 

Preeent : — Mr. Lindsay, J. C. 
RABNATH B AKHSH— Plaixtifp No. 1 — 

Appellant 

versus 

QANESH PRASAD and another — 
Defendants Nob. 3 and 4 and SHEORAJ 
SINQH ANDOTHEi'S — PLAINTIFFS NOS. 2 TO 5 

— Respondents. 

Transfer of Property Act (IV oj s. 96 — ^ 

ga<j€»d€cree of morigaged property-^Sale set aside 
on payment by one of several co-mortgagors, effect of^ 
Charge, whether created. 

Where a sale of mortgaged property in exooutioa 
of a mortgage«decree is set aside on the dooretal 
amount being paid by one of the co* mortgagors, the 
payment does not give rise to a charge on the mort* 
gaged property in favour of the oo-mortgagor to the 
extent of the amonnt which he has paid in excess of 
hia own share of the mortgage-debt, inasmuch as by 
doing so he cannot be said to have ^Vodeemed the 
mortgage'^ the mortgage having been extinguished 
by the decree, [p. 216, ool. 

Appeal against the deoree of the Third 
Additional Distriot Judge, Lucknow, dated 
the 20th December 1913, reversing the decree 
of the Probationary Munsif, Lucknow, dated 
the 19th October 1913, 

Mr, Abdul Rauf, for the Appellant. 

Messrs. Raiethwari Prasad and Nasirudai-n, 
for Respondent No. 1, 
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JUDGMENT. — I have heard the argn. 
ment in this ease and, althoagh I am not 
prepared to follow the line of deoalon 
whieh was taken in the lower Appellate 
Court, I think the result here must be the 
same and that this appeal nsoet be dis* 
missed. 

The faete of the ease may be briefly 
stated as follows. One Debi Singh owned 
an S pies share, whieh be mortgaged by 
a simple mortgage to Jiwan Singh. Debi 
Singh died without issue and bis sueoessore 
were three of his nephews. Chandi Singh, 
Baohau Singh, and Pahlu Singh. E*oh of 
these got the property to the extent (f 
one-third. A suit was brought on this 
mortgage and a deeree for sale was obtain- 
ed by the mortgagee or hie repropecta* 
tives. It is proved that the mortgaged pro- 
perty was put up for axle on the 20th of 
April ly07 and was purebaeed by a third 
party, one Sbeo Prasad. The amount of 
the deeree was Rs, 5t0. Before this sale 
had been eobfirmed the representatives of 
Pahlu Singh, who bad died, pn’d into 
Oourt_ a sum of Rs. 500 plu$ 5 per cent, 
on this amount for payment to the auotion- 
pnrobaser. I am told that after the sale 
had taken plaoe the purohaser, Sbeo Prasad, 
deposited the fall amount into Court and 
this payment whmh was afterwards made 
to him by the representatives of P«hln 
Singh seems to have been made under 
the provisions of sestion 3 i0a of the old 
Code of Civil Proeedure which was in 
foree at Chat time. It is an admitted 
fdot that the sale was not oonflrmed in 
favour of Sheo Prasad and we may take 
it that the result cf this payment into 
Court was that the mortgatfees got. their 
money and that Shao Pra-ad got (he 5 
per eent. to wbiob he whs entitled. These 
representatives cf Pahlu Siofeh are the 
plaintiffs Nos. 2 to 5 in the piesent 8o;t, 
After they paid o0 this money, it is said, 
they got possession of the whole b- 
pies share whieh bad been mortgaged, and 
thereafter they are said to have iransfarred 
it to the Bret plaintiff Rabnath Bakhsh, 

It is admitted that, although tbetrantfer 
cf the entire S-pies share was made to 
Rabnath Bakhsh, nevertheless the khexeat 
showed (bat Chandi Singh and Baohau 
Singh were in possession nf a one third 
share each. 


[1021 


Another fiot to be mentioned fs that 
Baohau Siogh af;er his death was suooeeded 
by hts son Bhagwan Bakbeb who sold a 
one half his one-third share to Ganesh 
Prasad and Chandika Singh, who are really 
the oontestiDg respondents here. 

The present suit was brought by Rabnath 
Bakhsh and his transferors. They sought 
adeoUration that they were the owners 
ct the entire g.pies share. In the alter- 
native. It was prayed that if they were 
held not to be owners of the whole they 
were entuled to a oharge upon the shires 
ct the defendants in respeot of the R* 

they had paid for redemption of the 
wholo. 

The first Court found that plaintiffs were 
not the owners of the entire Spies but 
held that a oharge upon the property bad 
been created by the payment by the 
plaintiffs of Rs. 525. Ic farther held that 
the plaintiffs were in possession of the 
whole share and a deoree was given to 
them entitling them to sell two-thirds of 
the property to satisfy a oharge of Rs. 350, 
that being the amount for which the defend* 
ant’s share was liable. 

Tfie defendants appealed. The lower Ap. 
pell-ite Court has found that there was no 
oharge on the property, that the sum of 
Rs 350 eould not be recovered by sale 
of the defendants’ elure of the property, 
and that any olaim for a simple money* 
deoree by way of ooutribotioo was time- 
birred. The appeal was allowed to this 
extent. The only question before me in 
seoond appeal io. whether the plaintiffs 
have a oharge on the property by reason 
of the payment made into Court on the 
2tth May t^O;. 

The lower Appella'e Court fouud, ou the 
aat» orlty of a oase reported as A^/jico6 Jnhan 
Ara Begum v. Mirea dhuxia-ud-din Bukht 
(I), that the plaintiffs Noe. 2 to 5 by 
paying the decretal amount into Court in 
the year 1907 did uot acquire a oharge on 
the property. 

If the deoision of this queetion rested 
only upon the Calcutta authority on which 
the lower Court relied, 1 should have 
found it diflj.ult to follow it, but, as has 
been pointed out by the learned Counsel for 
the rerpondciite, the matter has now been 

(P) y C, \V. .N f6o. 
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Btt at fast by a rasent dssision of tbeir 
Lordships of the Privy Oounail reported aa 
He^ Bam v. Shadi Ram (2). 

So far at 1 tan see, the plaiotiffs Noa. 2 
to 5 only base their elain to a ebarge on 
tbia property npon the proviaiooa of aeetion 
95 of the Transfer of Property Aet. That 
aeetion liya down that, where one of aeveral 
•o-mortgagors redeensa the mortgaged pro* 
perty and obtains posseision thereof, be has a 
oharge on the share of eaeb of the other oo* 
mortgagors in the property for hia proportion 
of the expeneea properly ineorred in ao 
redeeming and obtaining poa^e^aion. 

Wnat ver interpretations may have been 
plaaed npon this asotion it is quite elear 
that tbe oharge referred to in the aeotion 
oin only arise in favour of one of several 
mortgagors ’* who * ' redeems ” tbe mortgaged 
property. 

The queftlon is, therefore, oan it be said 
that when tbe reor^sentativea of Pablu Singh 
paid this sum r£ Rs, 525 into Conrt on the 
24th of May I 07 they were redeeming tbe 
mortgage. It seems to me that tbe deoieion 
of their Lordships to whioh I have referred 
negatives that o)nteDtion. 

The suit whioh was brought on the mort* 
gage exeeuted in favour of Jiwan Singh was 
brought under tbe Transfer of Property Aot 
before it was amended by tbe present Code 
of Oivil Prooedure, and there having been 
an auetion sale of tbe property it most be 
presumed that bsfore the property was 
brought to sale there was what was then 
•ailed an order absolute for sale under see 
tioD 89 of tbe Transfer of Property Aot as it 
stood before amendment. 

In the Privy Counsil daoision whioh has 
been referred to above, the language of 
seotion 89 has been judioially. interpre'ed and 
it has been held that on tbe making of the 
order absolute under that seotion tbe 
eeonrity as well as the defendant^' right to 
redeem are both extinguished and that for 
the right of the mortgages under his eeourity 
there is eabstitited a right to tbe sale eon* 
ferred by tbe deoree. It folio as. therefore, 
that as soon as tbe order absolute for sale was 
mads in the suit brought by tbe mortgagee, 

(2) 45 Ind. Cag. ^ )Sj 40 A. 407; .5 P. L. W. 88; 16 
A. L. J. n07i Sit i,. J. IjilM i. T. 4!;2sC i.. J. 
18Si 19181 M \'f. N .SHi 0 Rom L. rt. 79^: n 
0. VV. N. 1033; 9 L. <V.653i 12 Bar. L. T. ,73; 45 I. A. 

1^0 (P.p.). 


the mortgage eeourity wao extiogniobed and 
oonsequently, it oannot be said that any pay- 
ment whioh was made after that order wa4 
passed was a payment by way of redemption. 
There oan only be redemption of a mortgage 
so long as the mortgage subsists. After 
the mortgage oomes to ao end any payment 
whioh has the effeot of saving tbe property 
from passing into tbe hands of third parties, 
is oertainly not a payment by way of redemp- 
tion. And, so, 1 have some ts tbe oonslusion 
that in this ease the payment did not give 
rise to a oharge in favour of tbe reprojen* 
ta'ives of Pthlu Singh who transferred to 
the appellant here. 

The only other point whioh has been 
argued before me is one relating to oosts. 
It is said that the ooncesting respondents, 
Gtnesh Prasad and Cnandika Singh, have 
piid an exoessive Court fee in tbe lower 
Appellate Court wbioh has not been properly 
tazsd. After hearing Ooonsel on this 
matter, I am satisded that there is nothing 
in this point. 

Tne result is, therefore, that the appeal 
fails and is dismissed with oosts. 

Appeal dismitssd. 


MADRAS HIGH COURT. 

SiCO.iD Civiii Appstb No. 450 of 1919. 

July ‘^8, 1&20. 

Preient: — Jus’ioe Sir Abdur Rahim, Kt , 
and Mr. .Initios OidBeld, 

BADVeJL •:HIlN‘NA ASETHU amd 
aNOIHCR — USF tfttDmTS Nos. 2 *«D 3 — 

APPCLIiAKTS 
( ereus 

VATTIPALLT KES^VAYri amd asotair 
— PLAiNflrF DiF£«i;A.'<T No. 1 — 

Resp INOBNTS. 

Ciril Pfoceduro Code (Act V of sj. H, 105, 

0 ll.r. 1 3 —Ex parto decree, application to set aside— 
Order dtS'nissing applicition — Appeal from, decree'^ 
Jurisdiction of Ai'pfllate Court to decide on ments of 
orJier rejusing to set aside ex p irto deew. 

Wliere au applicatiou to aet aside qu ejt parto deoroo 
hid b?en r-joc'.ed un lerOcder I X rule 13, Oivil Pro. 
cad ire Joje, it U net opea to the defeadant to h ive 
the qaostioa re-agitated iu the appeal from the deoree 
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itself, and snch a right is not given by section 105 of 
the Code, [p 2 B, col, ».] 

Perumhra Nayar V Suhrahmamn Pattar,21iU. 445; 
10 JI L. J. 6 1 i S Ind. Deo. ' N, B.), 712, Krixhna Ayyar 
V. ICuppun Ayyangar, SOM. 64; 1 M.L. T. 268; 16 M U 
.1.4(9 <F. B.), ifaharajah Moheshui' Sing v. The 

Bengal Government, 7 ll.l. A. 283;3\V.B,. P. C. 45; 

1 Snth. P. C. J. 325; 1 Sar. P. C. J. 64.5; 19 E. R. 316, 
G(i<h Neelaveni V. Maraitparcildigari yarayana Reddi, 
63 Ind. Cas. 847; 43 M. 94; 37 M. L, J. 599f 26 M. L T. 
377: 10 L. W. 606; (1920) M. W. N. 19 <F. B.) and 
Caussancl v. Sourcs, 23 M. 260; 8 Ind. Dec. (n, b.) 
584, explained and distinguished. 

Senond appeal againt the dearee of the 
DMriot Conrt, Ceddapab, in Appeal Sait 
No. I 6 of 1917, preferred against the decree 
of the Cenrt of the Diptriot Moneif, Gooty, in 
Original Sait No. 2.S0 of 1913. 

FACTS appear from the jodgment. 

Mr. T, V. Venkatarama Aiyar, for the 
Appellants. — In an appeal from the 6db1 decree 
the whole qaeetion is re opened and the 
merits of the interlocotory orders passed in 
the course of the proceedings may be 
re-agitated. It is open to the aggrieved party 
to show that he wa.s prevented by enfficient 
oaase from appearing. See Pfrumbra tiayar 
V. Subrahmanian Fatlar (1). The position is 
also established by the Full Bench decision 
in Krtehna Ayyar v. Euppan Ayyangar (2). 
The provisions of section 106, Civil Procedure 
Cede, warrant such enquiries during the 
hearing of the appeal from tbs decree. 
Defects and irregularities affecting the 
decision cf the oaee may be reotihed in (he 
appeal from tie 6nal decree. Section 
105 of the new Code is much more elastic 
than the corresponding section .691 of the 
old Code, and provides for oases of orders 
from which no appeal is provided. The 
abfenoe of the expression *8Qch order’ in 
section 105 is signiheant. See Privy Coancil 
decision in Maharajah Moheehur Sing v. The 
Bengal Qovernment (3). 

Mr. B. Somayya, for the llespondents. — 
There is a right of appeal expressly provided 
in oase.s of orders refusing to set aside ex parte 
decrees nnder Order IX, role 13. When that 
right has not been availed of, (be aggrieved 
party cannot claim an adjudication on the 
ftame in the appeal from the decree. The 
principle of the cases cited by (be learned 

(1) 23 M 446; 10 M. L. J. 61; 8 lud. Deo (h. •.) 
7 1 4^ 

(2) 30 M. 64; 1 M. L. T. 268; J6 M. L. J. 479i 
iF. B.) 

(3) 7 M. 1. A. 283; 3 W. H. P. C. 45; | Suth. P.O. J. 
325i 1 Ear P. C. J, 645; 19 E. B. 816, 


Vakil for the appellant do not apply to the 
precent case. In ‘erumhra Nayar v. Submh- 
mnnian Pattar (1) there was no appeal 
preferred against the order under Order IX, 
rule 13. In Krithna Ayyar v. Kuppan 
Ayyangar (2) there was no application to set 
aside the ex parte decree. Here the applica* 
tion was made and was rejected. 

There is nothing in the language of sec* 
tion 105, Civil Procedure Code, to extend its 
scope to cover oases like the present, or to 
nullify the effect of the special procedure 
laid down in the case of exparte decree. To 
give eaecessive rights to parties (o agitate 
the same matter which has been set at rest 
would offend against the doctrine of re§ 
judicata. 

JUDGMENT. 

Abpuk Rahim, J. — It is not necessary in 
dealing with the seoond appeal to state the 
history of the litigation, as it has been set 
out in the previous judgment of the learned 
Judge against whose decree this appeal baa 
been preferred. Two questions have been 
argued before ns. The first, which relates 
to the merits, is this whether the finding 
of the lower Court that the defendants Nos. 2 
and 3, the appellants before os, had any 
notice as to Narasayya’s title to the property. 
It appears that the property stood in the 
name of the plaintiff and Narasayya. The 
ca«e of the plaintiff is that Narasayya bad 
no title, inasmuch as he bad paid bis share 
of the consideration-money which be was 
to have paid. We must take it as found 
in a previous judgment in the course of 
this litigation that Narasayya had in fact 
no title altbongb his name stood in the 
title deeds. The High Court in i(a previous 
order of remand had remitted two issues 
for trial. One was, "Had the defendants Nos. 2 
and 3 notice of plaintiff's claim to the 
entire suit property prior to the transfer 
in their favour ? (2) Did they act in good 
faith and take reasonable care to ascertain 
whether defendants bad power to make 
the transfer within the meaning of section 41 
of the Transfer of Property Act f” The 
first question has been answered by both 
the CoQrts in the negative and, there san 
be no doubt, rightly so. 

The answer to the second question ii 
what we are now asked to consider in 
this seoond appeal. The learned District 
Judge says that, although the defendants 
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No 0 . 2 and 3 had no express notise of the 
plaintiff's olaim to the entire property, 
yet the faot that for several yeara before 
the transfer the plaintiff olaimed and 
reoeived rent for the entire property from 
the defendants theoiselves was saffieient 
to sail upon the defendants to enquire 
as to how the plaintiff olaimed the entire 
rent. The learned Jndge states his eon* 
olasion in these words: “The defendants Nos. 2 
and 3 made no enquiries at all and there 
seems to be oonsiderable groaod for the 
theory that defendants Nos 2 and wanted 
to annoy plaintiff in oonneotion with the 
dispute about a honse.” Thus, the appellants 
failed to make any bona fide enquiry into the 
matter and in second appeal it is diffionlt 
to hold that the lower Court had not 
sufficient material on whioh to oome to 
this oonolnsion. In fast, no attempt has 
been made by the learned Pleader for 
the appellant to satisfy ns that there was 
really no evidence to justify the oonoluison. 

The next point for eonsideration is, 
whether the Uistrict Judge is right in 
holding that the order rejeoting theapplioa' 
tion made under Order IX, rule 13 (seokion 
108 of the old Code) was final and that 
it was open to him to deal with that 
question in the appeal against the decree 
of the District Munsif. So far as I can 
see, there is no direck decision on the 
question. Our attention has been drawn 
to the decision in Ferumbra Nayar v. 
Subrahmainan Patla' (1). But there the 
learned Judges expressly refused to decida 
the question whether, where an appli- 
cation to set aside an ei pane decree 
had been made under the special prooC' 
dure provided in this connection and re- 
fused and no appeal was preferred again.'^t 
the order of refusal, it was still open to 
the defendant in an appeal against the 
decree to raise the same qoeHion 
and have the decree set aside on the 
ground that the defendant was prevented 
by sufficient cause from appearing and 
properly oondnatiDg the defence. It was 
also suggested that the Pull Bench decision 
in Rrtehna Ayyar v. Kuppan Aiyanffar(2) sup- 
ports the appellant’s oontention. But 
there no application bad been made to 
set aside the rsc paite decree under teotion 
108 of the Civil Procedure Code which 
gOYorned that case and that decieion, 


therefore, cannot be taken as a ruling on the 
point in dispute before us, Kri$hna Ayyar 
V. Euppan Ayyangar (2) proceeds on the 
basis that in a case where no application 
under the special procedure provided by the 
Code for setting aside the ex parte decree has 
been made, it isopen to the defendant in ap- 
pealing against the decree to take the objec- 
tion in the appeal. But that does not cover 
a case where an application was made and 
rejected and the order rejeoting the 
application was not contested by way of 
appeal from that order. Assuming that it 
is open to a defendant in the appeal 
against the ex parte decree to object to the 
decree on the ground that he bad not 
sufficient opportunity to adduce evidence 
in a case where he did not choose to 
avail himself of the special procedure it 
does not by any means follow that, where 
he did actually avail himself of the 
special procedure and failed, atill it 
would be open to him to have 
the same question re agitated by appealing 
against th^ decree. Mr. T. V Vencatarama 
Aiyar, the learned Vakii for the appellaofcg 
argued that the language of section 105* 
Civil Procedure Code, is wide enough to 
cover a case like this. It says: “Save as 
otherwise expressly provided, no appeal 
shall lie from any order made by a Court 
iu the exercise of its original or appellate 
jurisdiction, but where a decree is appealed 
from, any error defeat or irregularity 
iu any order, affecting (he decision of the 
case, may be set forth as a ground of 
objection in the memorandum of 

appeal. That prima facie refers to an 
ordtr from whioh no appeal i«» provided. But 
it is argued that the corresponding section 
of the old Code has been modified in order 

to extend the prevision to cases of orders 
other than those from whioh ro appeal is 
provid;^d. In section 591 of the old 

Cede the words were; "Where a decree 
18 appealed from, any error, defect or irregu. 
hr:ty in any such order affecting the 

decision of the case, etc.” The word ‘such’ 
does not find a place in section 105 of 
the new Code I am. however, inclined 
to think that this should not make any 

difference in the constrccticn of section 105 
of the new Code so far as this point 
jB concerned. The word ‘each’ might have 
bsen intended, as pointed out in Woddroffe 
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and Amir All’s Commentary on tbe Civil 
Prooednre Code, to limit tbe aoplioation of 
tbe eeotion to orders passed nodar the Civil 
Protedare Code. In any ease, the Ungaaffe 
of section 105 does not seem to me to give 
tbe defendants the right to re open the qaes 
tioQ whether be had soffiiient opportunity 
given to him to addoee his evidence in oases 
where he has availed himself of the speoial 
proaedure provided by the Code and his 
applioation to set aside tbe fx pirte deoree 
has been doally rejeoted. To hold otherwise, 
wonld be opening tbe door to speoolative 
litigation. Maob emphasis was also laid by 
Mr. Venkatarama Aiyar on the observation 
of the Privy Oonnail in Maharajah Mohe- 
shuT Hing v. The Bengal Qcvsrnment (3) whioh 
has been quoted in a resent decision of this 
Court in Thimmanaganim v. Venkitaeharlu 
(4,). That observation was not made with 
reference to any such express provision of 
the Civil Piocedure Code as we have now.it 
only laid down that tbe general law does not 
contsmplats that wherever an interlocutory 
order is passed unfavourably against a party 
that parly must appsal against it and, if he 
dees not do so, be will bs precluded frtm 
impeaching it in the appeal against the 
decree. Tbat, however, is very different from 
wbat we are asked to hold in the present 
case. It may well be doubted whether an 
order rejecting the applioation made under 
Order IX, role 13, comes within the sense of 
an ordinary interloeut jry order such as was 
under consideration bsfnre the Privy 
Oocnoil. I, therefore, hold that this contention 
also fails. 

In the result, the appeal must bs dismisssd 
with costs. 

OtLKiEtp. J. — I entirely agree with tbe 
judgment just now delivered by my learned 
brother, and 1 supplement it on the second 
point dealt with only, because 1 recently had 
occasion in another case to refer to two of 
tbe cases relied on and my reference to 
them now appears liable to nii'^oonstmctoin. 
In 0‘idi Nedateni v, Marappared ngiri 
Narayana Reddi (5) I said that Coimanel v. 
Souie$ (6) had been overrulid in Krishna 


Avvar v. Kuppan Avy>t,gar (2). Qa ® 
closer oonsidera ioD of tbe cases that seem" 
to me to be ^ mistaken In fact Oauuane^ 
V. i'oursi (6) in overruled by Kruhna Aygar 
KupT an Ayyar.gar (2) on a point 
with which w0 are not concerned ^ in tbe 
present appeal and with which tbe FuIlBacoh 
was not onneerned. I will only add (bat 
the misdescription rf the case in my 
judgment in Qadi Neelaveni^. MarappaTedddi‘ 
gari Narayana Beddi (5) did not affect the 
opinion expressed therein. 

The point whioh Kruhna Ayyar v, fftppm 
Ayyangjr (z) really decides relates to tbe 
power of the Court to order a remand. Wo 
case has been oiled before us in which tbe 
question now under oonsideratiop, whether a 
parly against whom a decree has b-eo passed 
fj; parte can prooetii in fucoessioD under 0<der 
JX, rule Id, as well as by taking objection to 
the order placing him ex parte in his appeal 
against the substantive decree has bean dealt 
with. Oq principle, it would appear that he 
could only do so at tbe expense of the rules as 
to reijudicati ; and there can be no reason 
why the adjudication on bis application 
under O.'der IX, rule 13 if there wprs one 
should not be conoIueiTs against bim for tbe 
purpose of any subsequent appeal. In the 
present ease it is euggeeled that the facte 
that his applioation under Order IX, roh 13 
Wis not carried farther than tbe Dielriot 
Murisif’s Court and that be acquiesced in tbe 
District Monsif’s unfavourable order, would 
make a difference lo his right lo appeal Against 
tbe deoree on this ground. Tbe answer to this 
is that the District Munsif’a order, not having 
been appealed against, has become Bnal. It 
sefms to me tbat it would be a matter fir 
great regret if a party could pursue both cf 
two alternative remedies in eooceeeion and tbat 
the rpoogniiicn of a right to do so would be 
a unique incident in our proeedure. 1 am 
accordingly relieved to find that buch a right 
has not been recognised by authority. I agree 
with niy learned brother in tbe order proposed 
by him. 

M. 0. P. 

Appeal di$mis8!d. 


(4) y lud Cb 0. 239; 20 M. L. J. 805; (1010) M. W. 
N 226iKM.l.. T. T/: 34 M. 228. 

ifi. 63 Ind. Cas 84?; 43 M. 94; 37 M. L. J. 691, 28 
m l. T. S77i 10 L. W. 60', (192U; M. W. .NM9 

F B ) 

^46) 38 if. 280i « Ud. Dw. (*. 684, 
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BBOODA V. KUBABl LAL. 

COURT OF TBB BOARD OP RBVEIiUE. 

UNITED PROVINCES. 

Sioujfu Afpb^l No. 43 or I9i9-k0. 

April 20, 1920. 

Prrwni; - Mr. Porter, J. M. 

BHOODA — AprstLAMT 
veT$u$ 

MUR ART LAIi — BcgyoMDtKT. 

Landl<yrd and tenant — Occupancy holding 
paymtni hy tenant for hionelf and decease i brother^ 
Lump receipt granted by landlord -Receipt^ whether 
admission of tenant* s succession to brother*s holding. 

Tho (<^ottbat a Zemindar gives a lamp receipt for 
rent paid by a teuant for bis ocoapancy holding as 
well as for rent on ao^^ount of his brother's bolding 
sabsequent to the latter's death, is not tantamoantto 
an admission by the landlord that the tenant has 
succeeded to his deceased brother's holding as 
occupancy tenant. 

beeoud appeal from the order of the 
OomoiiaiioDer, Meerat Divi»ioo. dated 
tbe 13ch of Ootober 1919, in tbe gase of 
ejoAf’Dient. 

JUOGMBiNT.— Tbe only ground orged in 
tbie appeal is that, tbe laodlord^respondent 
admitted tbe appellant'teoant to the 
oooDpanoy holding of his brother Ude on 
the death of tbe latter, six years ago, and by 
tbe realization of rent aoknowledged him 
at o« npaosy tenant of Ude’s bolding. It 
is ros oontended here that tbe appellant 
shared in bis brother’s holding. The sate 
is distingnisbable from tbe fasts of Petition 
No. 3 of i9i^ 13, a sase reported aa Babu 
Bam V. Juit Ham (1). 

In the present sate there is nothing to 
show that any arrears doe from Dde were 
reali ei from Boola. There it no doobt 
that tbe appellant (who has a separate 
ossapanoy holding) did not ehare in his 
brother’s holding. 

In the sate relied on, the evidense as to 
tbe oollateral eharing in the oaltivation 
was doabtfol and the Member of the Board 
who desided the sase held th.tthe oasapansy 
rights were admitted by tbe landlord, who 
had sollested from the oollateral arrears of 
rent dae by the deoeased. 

In the present ease there baa been no sash 
admission. The appellant was slearly not 
entitled to saoseed and tbe fast that the 
Zemindar has giyen a lamp reoeipt for »he 
rent paid by tbe appellant for his own 
oosapanty holding and the rent whisb he has 
paid for bis brother's bolding sabaeqaent to 

(1) I y. D. 87. 
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the death of the latter, in no way, sonstitates 
an admission that tbe appellant has saooeeded 
to bis brother’s bolding an ooonpansy 
tenant. 

A 

1 dismiss the appeal with sosts. 

Appeal dumuHd. 


OUDH JUDIOiAL COMMISSIONER’S 

CODRT. 

First Civil Appeal No 30 oy 1919. 

Jaly 2£, 1920. 

Preterit '. — Mr. Daniels, A. J. 0. 
and Mr. Wozir Hasan, A. J. 0. 

RAM SARAN — Plaihiifp—Appellast 

tertut , 

Bhaya MANGiL SINGH 

AND OTbEBS — D aPKHDAHTS 
— RkmPOwi rNT8, 

Rindu, law— Antecedent debt -Nereesity, proof of 
xohetker necessary— Fioui obligation of aone, extent ot 
—Separation, uhetker affects obligation -Secured and 
unsecured debtSf diHtinction behveen. 


It 13 only whenlegal necessity cannot bo established 
that the question of antecedent debt becomes 
material, [p. 'Zl, col. y««.ome8 

A pio .3 obligation which arises only on the death 
of an ancestor and an antecedent debt which mav 
support an alienation while the ancestor is alive are 
distinct grounds on which justihoatiou for an 
alienation may be pleaded [p. zz , col j ] 

There is no authority for tne proposition that the 
pious obligation of a son or grandson to pay his 
ancestor’s debts depends on whether the two were 
joint or separate in estate. The doctrine is founded 
on religious considerations to which the question of 
jointness or separation is entirely irrelevant fo 222 
col. ».] ■ 

V here a Hindu is under a pious obligation to nay a 
debt and pays it off by incurring anothtr debt the 
atter in turn becomes an antecedent debt binding on 
019 soni. [u cul j ® “ 

here the ancestor is dead, the pious obligatiou 
to pay his debts IS notooncerned with the question 

whether the debts are secured or unsecured but onlv 
with the question whether they are lawful debts not 
cor"]^ iramoral purpose, [p. J 22 

Appeal agaiast the deoree of the Sabopdf. 
Date Judge, Qonda, dated tbe 2yth Mareh 


aepira. J p. Q. Bhattaeharn, and B K 
G for tbe Appellaut. * 

*n^8 ^*^***^*^ ^®®POD<3ent8 Noa. 2 
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RIM SiBiR V, MiMOAL BIMOH. 

JUDGMENT.— This was a snit by Ram 
Sarao, plaintiff, to enforce two simple mort- 
gages by sale of tbe mortgaged property, 
which ie the joint family property of the 
first defendant, Bbaya Mangal Singh, tbe 
exeontant cf both mortgagee, and his two 
eons, the second and third defendants, Tbakor 
Prasad Singh and Sbamsher Bahadur Singh. 
The exeeotion of, the moitgages was not 
serioosly disputed. Bbaya Mangal Singh 
did not appear. His two sons defended 
the soil and have defended the appeal on 
tbe ground that the mortgages are not 
binding on them or on the family property 
of which they are joint proprietors. The 
entire suit has been dismissed by the learned 
Subordinate Judge except that he has given 
a personal decree against tbe first defendant. 

The first mortgage, dated tbe 25th October 
1911, was for a sum of Rs. 3.500 made up as 
under, — 

Rs. i. P. 

1. Paid in cash before the 

Sub Registrar ... 2,260 7 6 

2. Credited on account of 

a prior mortgage-deed 

of 3rd April 1911 

executed in favour of 

the plaintiff’s father 

by defendant No. I ... 1,239 8 6 

Total ... 3,r.00 0 0 

The plaintiff endeavoured to show that 
Rs. 940 of the amount paid before the 
Sub-Registrar was borrowed for an antecedent 
debt and the remaining amount of Rs. 1,320 
for tbe purposes cf a family businees. The 
learned Subordinate Judge has disbelieved 
the evidence on this bead and we agree 
with the reasons given by the learned 
Sob Judge for so doing. The evidence 
regarding the ehop is of the most flimsy 
description. It had to be admitted by the 
witnesses in cross examication that the 
shop belonged to orio Raghubar DaVal, the 
fact which they for the most part suppressed 
iti examination in chief. This Raghubar 
Dayal might have been celled but was 
not. In fact, in regard to each of these 
three the plairdiff has preferred to 

rely on wnthUse tvidenop, when, if his 
claim W66 true, good evidence was available. 
Ra 540 is ssid to I ave been paid to one 
Uhondhe, but though the document in 


favour of Dhondhe is said to have been 
returned to the first defendant after satis- 
faction, tbe defsndant was not called on to 
produce it. As for Dhondhe himself, we 
agree with the Subordinate Judge that he 
is a partisan and wortbisss witness. Tbe 
other item is said to have been paid as 
rent of the Balrampur Estate. That Estate 
keeps regular accounts but no wituess 
representing the Estate was called to prove 
the payment, nor was any siaha or other 
account called for, It is unnecessary to 
say more regarding these items. 

The learned Subordinate Judge, though 
he has not given any clear finding, appears 
to have accepted tbe evidence that 
Rs. 1,239-8 6 were credited in satisfaction of 
an earlier mortgage of tbe year 1911 which 
is on the record as Exhibit 8. We are 
eatisfied with tbe truth of the evidence 
to this effect, which, indeed, has not been 
seriously contested before os. That mortgage 
carried a personal liability to re-pay the 
amount borrowed and. therefore, is within 
tbe rule laid down by this Court in Ramman 
Lilv. Ram Qopal (1) as to tbe effect of 
the Privy Conuoil judgment, in Saku Ram 
Chandra v. Bhup Singh (2). This rule 
has been recently affirmed by this Court 
in First Civil Appeal No. 127 of 1918, 
Ram Dei v. Suraj Bakhsh (3). It 
may be added that this debt would ha 
bindit.g on the sons on any view of tbe 
Privy Council judgment, since almost tbe 
entire amount of the deed of 1911 was 
borrowed to re-pay money debts not secured on 
the joint family property. Apart from the re- 
presentation in the deed there is the evidence 
of the witness who proved it that it was exe- 
cuted in lieu of the prior bonds. The ground 
on which the learned Subordinate Judge 
has rejected this item is to be found in 
bis remark that tbe plaintiff should have 
proved that all the antecedent debts, in lieu 
of which the mortgage deed purported to 
have been executed, were taken by defendant 
No. I for legal necessity justifiable under 

(1) 47 Ind. Cas. 987i 21 0. C. 200; 6 0. L. J. 620. 

(2) 80 Ind Caa. 2fi0s 44 I. A. 120: 21 0. W. N. 608i 
1 P. I . W. ^67 16 A r.. J. 437} 10 Bom. L. R. 408} 
26 0. L J. 1; 33 M. b. .T. 14: (1017) M. W. N.439j 23 
M.L. T. 22;6L. W.213j3«A. 487 (P.O.). 

i8) 60 lud. Oaa. 177} 23 0. C, 204; 7 0. L. J. 509| 2 
U. P. b. R. 'J. 0.) 166. 
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the law. This is a mistaken view of the 
law- It is only when les:al neoessity oan* 
not be established that the qaestioo of anteoe > 
dent debt beaomes material. 

The seoond deed was exeented on 12th 
May 1915 for a earn of Hs. 8,000 the 
whole of whiah was paid before ths Sob- 
Registrar. This sum is said to have been 
mado up of three items:-- 




Rs. 

A. 

p. 

1. 

Paid to tbe Balrampur 





Estate in satisfaction 





of a foreclosure deoree 

7,017 

7 

9 

2. 

Paid in lieu of a prior 





debt to Musammat 





Gaya Dei 

653 

3 

5 

3. 

Paid to Ram Het in lieu 





of a prior debt 

346 

0 

0 


We are fully satisBed with the genuioeness 
of the hrst two items. A deoree held by 
the Balrampur Estate against Bhaya Mangal 
Singh and others has been put in, as also 
the reoeipt for the amount paid wbioh has 
been verified by the evidenoe of Saiyed Jafar 
Tyar (P. W. No. 14,), the General Agent 
of the Estate. The oopy of the reaeipt put 
in shows that the payment was certified to the 
Court under Order XXI, rule 2. 

As regards (be second item, not only has 
the deed been put in but Gaya 

Dei’s General Agent bas deposed to tbe 
receipt of tbe money and has proved a 
registered receipt for the amount given by him 
to tbe first defendant only six days after tbe 
execution of tbe deed in suit. 

Tbe deed was a simple mortgage carrying 
a personal liability to re-pay which was not 
extinct when tbe amount was re-paid. 


The third item we consider unproved. 
No deed was produced in support of it. The 
only evidence is that of the alleged creditor, 
Kam Het. He declares that Mangal Singh 
had taken a loan from him and re-paid it 
by instalments and that this sum of 
Ks. 346 was the last instalment. He admitted 
in cress examination that be made no 
endorsement of the payment on the back of 
the deed and gave no receipt. -We are not 
prepared to accept bis evidence. 


The debt m respect of which the foreclosu 
decree was obtained was originally incurr 
by Kishon Dat Singb, the grand-fatber 
(he farot defendant. The special grounds 



wnion toe learneu suDordinate Judge has 
disallowed this item are four in number, 

1. That the decree was against three 
other persons besides the first defendant and, 
therefore he was not liable to pay tbe amount 
of Bs. 7,017 out of Rs. 11.286. 

2. That Kisbun Dat was separate 
from bis grand-son and that a grand son 
is not liable for the debt of his separated 
grand-fatber. 

3. That the seoond and third defendants 
are Kishan Dat’s great grand-sons and 
as snob are not liable for the debt of their 
great-grand father. 

4. That a foreclosure deoree cannot oon- 
siitute antecedent debt. 

The fii-et objection is not easy to 
understand, in view of the fact that the 
learned fsnbordinate Judge had himself 
admitted in evidence, rightly or wrongly 
an agreement under wbioh tho debts of 
Kisbun Dat were partitioned between his 
de-soendants and this debt fell to tbe share of 
Mangal Singh. It was objected in this 
Court that the agreement in question was 
not legally proved and tbe objection appears 
t^o be correct, but the fact that there bad 
been an agreement appears from the mort- 
gage-deed. The evidence shows that the 
plaintiff made enquiries and satisfied himself 
, ®*>**®Doe of this deoree against the 

plaintiff and this is sufficient. The deoree 
was, moreover, a joint deoree against all four 
defendants and it is proved that Kisbun 
Dat was dead when the deed in suit was 
executed and when the deoree was paid off 
A pious obligation on his sons and graud.sone 
to pay his debts had, therefore, arisen. The 
Privy Council, in 8ahu Ram Chandra v 
Bhup Singh (2), has distinguished between a 
pious obligation which arises only on the 
death of tbe ancestor on the one band and 
antecedent debts which may support an 
alienation while the ancestor ia alive on the 
other, as distinct grounds on which justifica- 
tion for an alienation may be pleaded 
The learned Subordinate Judge’s ’ second 
objection .B based on an isolated remark 
ID Tr«^yans Hindu Law to the effect 
that the Hindu Law imposes upon a son 

and grand^sontbe duty of paying the debts 
of his father and paternal grand- father /ror^ 
0 ^ 0 ? separated*' {2nd Edition, page 

308L The words Italicised are taken from 

au obiter dtetum in a judgment of 
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Allahabad High Court in a oase in which 
a creditor was seeking to reciver a debt of 
the father from the property of his separated 
SDos iFaHr O'land v. Daya Ram U).l The 
only issue actually before the Court was one 
of limitation. Apart from this doubtful 
dictum, there apnears to be do authority 
for the proposition that the pious obligation 
of a son or grand'Son to pay his auoescor’s 
debts depends on whether the two were 
joint or separate in estate. The 
dootrioe is founded on religious considerations 
to which the question of jointnessor separa* 
tion is entirely irrelevant. As was laid down 
by their Lordsbios of the Privy Council 
in BunoomoHDtrsaui Panday v. Musammat 
Babooee Munraj Kocntctree (5): 

By the Hindu Law the freedom of the 
son from the obligation to disoharge bis 
father’s debt has respect to the nature of 
the debt and not to the nature of the 
estate.” 

In bis third objection, the learned Sub- 
ordinate Judge appears to have fallen into 
some ootfusion of thought. The question 
is not whether a great^grand^son is liable 
to pay the debt of his great^grand, father 
If the debt was one which Mangal Singh 
himself was under a pious obligation to 
pay, then the debt which be incurred (o 
pay it oS beoomies auteoedeut debt binding 
in turn on bis sons. 

The fourth objection would have bad 
great weight if Kishun Dat Singh had 
been alive. But »here the anoeHtor is dead, 
the pious obligation to pay his debts is 
not concerned with the question whether 
the debts are secured or uuheoared, but 
only with the question whether they are 
laeful debts not incurred for an illfgal or 
immoral purpose. Moreover, the purpi se for 
which this amount was paid would appear 
to constitute legal necessity. As the 
mortgage was made by the hrst defend* 
ant’s grand'fatber, the property was an* 
cestral property in the bands of his descend* 
ante and, but for the payment made by 
Mangal Singh, it would have been irretriev* 
ably lost to the faimly under a Goal fore* 
closure decree. 

(4) 2> A. 67} A. W. N (1902- 199. 

(5} 0 M. I. A, 393; IK W. K. Hln.; Sorottre 2F3n: 2 
Sath P. 0. J. 29| 1 Sar- P. C. J. &&2| 19 £. H. 
i47. 
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These are the only points which have 
been argaed. For the rea-joni given above, 
we allow the appeal in part aud decree 
the plaintiff s claim in respect of 
Re. 1,23.^ 8 6 out of the Brst deed with pro* 
portionate interest thereon, and in respect 
of Rs. 7,670 11*2 out rf the second deed 
(Hs. 7,017 7-9 in respondent of the Bilram* 
pur decree and Re. 653 3 5 paid to ilusan- 
mat Qaya Dei in satisfaction of an antecedent 
debt) with proportionate interest thereon. 
The plaintiff and the contesting defendants 
will pay and receive costs io both Courts 
In proportion to success and failure. The 
decree will be prepared in aecordauce with 
Order XX dlV, rule 4. No appeal has been 
preferred against the personal decree passed 
by the lower Court against defendant 
No, 1, and that decree will be maintained in 
reepeot of the remaioiDg portioo of the 
ooDsideratioD of tbe two deeds, Vi, 
Rs. 5,324* * 2*8 with oosts aod ioterest as giveo 
ID tbe lower Goart’s deeree. 

Tbe plaiot also eontaioed a prayer for 
a personal deoree under Order AXX^V, role 
6, in oase tbe mortgaged shares proved iD« 
sotfisieot. We think it would be premature 
to grant this relief now. There will be 
time enough for tbe plaintiff to maise an 
applioatioD for euah a desree when the 
eirsumstanees deeeribed in the role nave 
arisen. 

Applet paitlv allou^ed. 


PRIVY COUNCIL, 

ApPSaL P..OM T.iE HitsH CoORTi 

January 8, U2l, 

Prewtri Viesoniit Haldane, Viseount Cave, 
Lord Somi er, Lord P^rmoor and 
Sir John Edge. 

BAI fiHlRlNB At— AppiiiLAMT 

tenus 

R \Ta NB a T ahd oi HKKfr— Re^PONr^SNTSs 

Willf construction for life to icidott* icith 

diritetion **dul]/p and q$ I have directed her orally*\ to 
inck4 a WUl—Direction^ uliether void for uncertainty, 

A tsstater bj bit Will appoiDt<*d bit wife ext* 
outriz with fall powers of mauagenentt gate her 

hil estate for life aad empowered hoc ^^duiy, M f 
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Iiava directed her orellj, and aco<'>rding to the 
times, to make her Will ” Se also made a gift 
orer in case hie wife should die without making 
her WiU: 

Held, that the words oited gave the wife a 
general power of testamentary disposition and 
not merely a power exercisable in the manner 
specified in the oral directions: and that, therefore, 
the power was not void for uncertainty, [p cols. 
\ 

Hetley, In re, Eetley r. Setley, {P02) 2 Ch. P66s 
71 L J. Ch. 769j 07 L. T. 266; 61 W. R. 2u2, 
distingniebed. 

Appeal from a desree of the Bombay High 
Court, (Seott, 0. J., and Maoleod, J.), dated 
September 191^, reported as 5t lod, 
Oas. 209, affirming with variations a desree 
of Beaman, J. 

FACTS of the ease and the material parts 
of the Will are eaffiiiently stated in their 
Lordships* jadgment. On this appeal-^* 

Mr. Up o^n, K. C., (with him Mr. E. B. 
Ba*k9i) for the Appellant, eabmitted that on 
the trae eonetraetion of the Will the widow, 
Knvarbai, tbongh she bad not absolnte 
property, bad a lifeontereet, with power to 
dispose intar vivos, and also a power of 
testamentary disposition. This latter power 
might ha either general or spesiaMimited 
to a power of selestion amongst ‘‘heirs’* and 
“beirs of heirs” — but, in the events wbieh bad 
happened it did not matter wbieh it was. 
T^e Coorts below bad erred in holding that 
there was an intestasy and that the power of 
testamen.ary disposition was viid for an* 
sertainty. The case of hetleu, In re; Hetley 
V. Hetley (l), on wbieh they badrelier?, was 
easily distingaisbable: in that ease, to see 
bow the power of apjointment was to be 
exersised, yon bad to ascertain what were 
the testator’s wishep, verbally expressed by 
him to bis wife, and it was held tbat parol 
evidenae of these was inadmissible: bare, 
on the other hand, tbe words ‘as I have 
direoted her orally,” are merely testator’s 
reason for fciviog her tbe power, and do not 
limit the mode of exersise. Toe testator 
here goes on to dispose of bis pioperty in the 
event of bis wife’s not having disposed of ir, 
that is insoDsisteot with bis having told bis 
wife bow she was to dispose of it. (KeJei- 
enoe was made to Thomson's BttcUe, In re; 
Herrinff v. Barrow (d): same sase, Thomson a 

T. 266 ; 

Oi A Mi, 

13 0h.D. 144. 



Estate, In re ; Hvrrin^ y. Barrow (3) and 
Pounae', Tn re ; WiUiame v. Pounder (i)]. 

Mr. E. B. Baikes, followed, and with regard 
to tbe meaning of n.uUitivar referred 

to Lnlit Mohun Singh Boy v. Ohukhun Lai Boy 
(51. 

Mr. Tomlin, K. 0., (with him Mr. 0 V. 
Bawltnce), tor the Respondents, snbmitted tbat 
the wife bad not power to dispose of tbeeorpas 
inter vivos: the words m liit mukktiyar 
simply refer to powers of management. If 
there is any powdr of testamentary dieposi* 
tior, it is bad. If tbe power is a speeial nne, 
yon have to 6nd what tbe snbjeots and 
objests of it are : and yon oannot define the 
objects by looking at the instrnment which 
pnrports to execn’e it. Tbe objects mnst be 
those defined by oral directions. Yon have 
to go to those directions to decide, 

!• Whether tbe power is general or 
special. 

2. If special, what the objests are. 

The scheme of the Will is to keep tbe 
properly together for tbe benefit of the 
family. 

An express conferment of power plus the 
expression of a wish may be good : but here 
yon cannot sever tbe conferment of tbe 
power from tbe words of direction. You 
most give some effect to those words: and 
the moment you have to find oat what they 
were, tbe power fail* : it is bad for nnoertain 
ty, as pointed oat in Hetley, In re ; Hatley v. 
HetUy (li (supr j), which was a very Similar 
case, thoDgh the words there were less 
ambignons. 

Mr. Up.ohn, K. 0., replied. 

JUDGMENT. 

ViscjONT O.TB.— This appeal, from the 
High Court of Jodioatnre at Bombay, raises 
qcedtioDs as to the oonstroction of the Will 
of one Bomanji Kaikboshro Modi, who died 
in or ah -ut the year 1875. The parties are 
Parsis to whom the Indian Succession Act 
No. 10 of 1665 applies. 

The testator made his Wdl, dated the 
9lh January 18.2, By clause 3, after 
reciting tbat he had two sons, named 
Nusetrvanji and Sor.bjr, and a wife, named 
Kuvarbai ; he appointed his wife ae his 


IS- (18SO) UCh. D. 263; 49 L. J. Cli.622s 43 L T 
35; 2S W. R. 80i». 06^, 40 n. i. 

I4j ■ 18-6 . 66 L. J. Ch. 113; 66 L. T. 104. 

6 » 24 1 A. 76 at p. 68: 24 C. 8 4- i C W V sko 
7 Sar. P. 0. J. 165; 12 led. Dec. (n. b.J 1224. ' ' 
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exeoatrix with fall powers of maoagement. 
By olaase 4, after referring to his immovs' 
able and moveable property of all kiode, he 
proseeded : 

Of all that I daly make my wife, the 
said Kavarbai, 'malik mukhtiyar* (absolute 
owner) daring her life, jaet as 1 am the 
owner, and daring her life none of my other 
heir?, representatives or relatives or kinsmen 
•an qaestion her in regard to any matter 
whatever.” 

Clause 7 was as follows 

7, Agreeably to what is written above, 
my wife shall, daring her lifetime, duly sarry 
on vahicat, (i.e., management) in respest of 
every kind of my property and effeots and make 
expenses on aaspioioas and inaaspioioos oosa* 
sions jast as I (have been doing). And in her 
lifetime keeping God and Meher Daver (the 
Dispenser of Jastioe) before her mind, my 
wife shall daly, as 1 have direoted her 
orally, and assording to the times, make 
her Will, and all tny heirs and the heirs 
of my heirs shall daly aot agreeably to 
the same. ” 

Claase 8 oommenoed with the following 
words 

Should my wife, that is to say, exe- 
oatrix, die without making her Will, 
that is to say, testamentary writing, as 
mentioned in paragraph seven above, then 
both ray sons, Nusserwanji and Sorabj', 
shall daly besome malik, (t e.. owners) in 
equal shares of all kinds of my property 
and effeote, and both of them shall daly 
take oertiBoate (that is, obtain Probate) from 
the Court,” 

and there followed direstions to the sons to 
pay oat of the property wbioh they might 
take oertain sums to the testator’s daughters 
and their ebildreu. Claase 10 oontained 
oertain dispositions whioh were to take 
effeot if the testator’s wife died withoot 
making a Will and if any of bis sons should 
die before his wife, The Will eonoluded as 
follows: — 

“l have made this Will of my free will 
and pleasare and while in soaud mind and 
eousoioasness. My wife and children, that 
is to say, heirs, all shall duly aot agreeably to 
the same.” 

The testator died, as above stated, in or 
aboat the year 1875. The testator’s son 
Nusserwanji died in or about the year 

iy04. 


- {1981 

It appears that the testator's, .widow, 
Kavarbai, daring her lifetime made over 
oertain parts of bis estate to her surviving 
sop, Sorabji. Kavarbai made her Will, dated 
the 16th May 1905, and thereby appointed 
her eon Sorabji her exeoutor, and after oertaia 
dispositions in favour of her other issue, oon* 
oladed as follows: — 

With regard to my remaining immoveable 
or moveable property and moneys in eaeb, 
&i , whatever there may be and wherever 
the same may be, and whether the same 
may be mine or whether the same may 
have been received by me on behalf of 
(from) my hasband, or whioh 1 royself may 
have been aatborieed according to my 
hasband’s Will to give away, 1 make over 
the whole thereof (».«,) everything to my said 
eon Scrabji Bomanji Modi.” 

This Will evinced a clear intention on the 
part of (be widow to execate the power 
given to her by her husband’s Will. 
Kavarbai died in 1906 and Sorabji in 
1915. 

Shortly after the death of Sorabji this 
sait was oommenoed by Ratanbai, daughter 
and representative of Naseerwanji, ngainst 
Sbirinbai, daughter and representative of 
Sorabji, and other members of the family, 
alleging that the property made over by 
Kavarbai to Sorabji remained part of the 
testator’s estate and that Kavarbai bad no 
power to make a Will dealing with the 
testator's estate, and that the whole of enoh 
estate was divisible on the death of Kavarbai 
either under olaase 8 and the succeeding 
olansea of the Will or among the testator’s 
heirs as on an intestacy, and claiming 
administration of the estate on the above 
footing. The defendant, Sbirinbai, by written 
statement has denied the' plaintifl’a claim 
and alleged that Kavarbai took an absoldte 
interest under the Will, or a life-interest 
with power to dispose of the oorpas daring 
her lifetime or by Will. She also pleaded 
the Statute of Limitatione. The other defetid* 
ants who appeared supported the plaintiff’s 
claim. 

The Trial judge, Mr. Jastioe Beaman, held 
on the ooDstrnctioD of the Will, (l) that 
Kavarbai took a life estate with an un> 
contiolled power of disposition by acts inter 
vivo $ ; (2) that the power given to her to 
dispose of the testator’s estate after her death 
was not a general power but a special 
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power enabliDg her to dispose of it in 
aooordanee with direetions whiob he had 
given to her orally, that parol evidenie 
was inadmissible to show the Datare of the 
direetioDs so given, and aooordingly that 
the power was void for anoertaioly 
IHetlev, In rf, Hetleyv. HdUy (1)]; (3) that as 
Xavarbai had made a Will, althoagh saeh 
Will was ineffeetual to dispose of the testator’s 
estate, yet she had not, within the meaning 
of slaoEe 8, died witbont making her Will,'* 
and aeeordingly that claase 8 and the 
subsequent elauses failed to take effest, and 
the testator’a estate bssame distributable on 
the death of Xuvarbai as on an intestaoy; 
and (4) that the suit was not statute-barred; 
and be made a deoree for administration on 
that footing. 

On appeal to the High Court, the learned 
Judges of that Court (Soott, 0. J, and 
Masleod. J ) held that Kuvarbii took a life- 
interest without power of disposition by aets 
inter vivo$f and varied the deoree aooordingly ; 
but in other respeots they affirmed the 
•iudgment of the Trial Judge. Thereupon, 
this appeal was brought by the defendant 
Sbirinbai, the plaintiff and the other defend 
ante being made respondents. 

Their Lordships think it plain that 

Kovarbai took a life interest only, and 

not an absolute interest, under the Will 

and it is oonvenien*, before aonsidering 

the nature and inoidents of suoh life-interest, 

to oonsider the seoond question dealt with 

by the Trial Judge, namely, the nature of 

the power of disposition giyen to Kuvarbai 

by elauae 7 of the Will. The relevant 
words are:— 

And in her lifetime, keeping God and 
Meher Daver (the Dispenser of Justiae) 

bafore her mind, my wife shall duly, as 

tn her orally, and aaaording 

t^o the times, make her Will, and all my 

dolv M*’®*''* 

duly act agreeably to the same.” 

tJtltn direation to the 

testator s heirs to aat agreeably to bis wife’s 

will, as well as from the gifts over, that theie 

words were intended to give to the testator’s 

wife some Power of testamentary disposition 

dUpoeitioo or 00, r .'".or 

manner epee, Red in hia oral direotian,! I" 

15 


other words, did be mean that she ehonld* 
in assordanod with his oral direotions’ 
make her Will disposing of the property as 
she should iu her dieeretion think fit, or 
did he intend that ehe should by her 
Will dispose of the property ?□ aooordanee 
with hie oral direotions f In their Lordships’ 
opinion, the former is the true view. 
The etruoture of the santenoe favours it ; 
for, if the testator had intended that bis 
wife sdisposition should be in aooordanee with 
his oral direotioos, the words *'a8 I have 
direoted her orally’* would properly have 
followed and not preoeded the words ‘‘make 
her Will” The direotion that the wife’s Will 
shall be made ‘ aooording to the times,” 
or (as Mr. Justioe Maoleod translates the 
Gujarati words) “aojording to the oircum- 
s^-anoes,” and the referenos to the “Dis- 
penser of Justioe,” show that ehe was 
to bava a disoretion; and, although it may be 
ooniestared that the testator had explained 
to his wife his reasons for giving her a 
power over his estate and bad enjoined her to 
exeroiss it if oooasion should arise, there 
is nothing in the Will to show that be 
had attempted by any oral direetions to 
pressribe the manner in whioh the power 
should be exeraised. Indeed, the latter 
oianses of the Will afford a strong in- 
dioation to the contrary effeot ; for, if the 
testator had intended that his Will shonld 
bs dealared by his wife, he would hardly 
have proceeded himself to make a deolaration 
of his wishes. The hnguage of the Will 
in this oase is very different from that 
used in the oase of Hetley, In re ; 
hetley v. Hetley (1) (iitpral, upon 

which the respondent relied, where 

the testator, after giving his property to 
his wife for life, desired and empowered 
her to dispose of his estate in acoordance 
with his wishes verbally expressed by him 
to her” and made no other disposition. 

For the above reasons, their Lordships 
are of opinion that, upon the true con- 
struction of the testator’s Will, bis widow 
Kuvarbai took a general testamentary 
power, which was duly exercised by her Will, 

If so, the questions raised at the trial as to the 
widow’s right to disposs of part of the 
capital of the estate in her lifetime, as to 
the construction of the gift over in the event 
other not making a Will, and as to the 
totatiite of Limitalion.^, Jo not cail for « 
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defliei'on. Their Lordsbipn aoeordicgly ex- 
pr^^s DO opinion upon thepe qaestions. 

Their Lnrdpbips cvill bombly advise 
Hie M^je-ty that this appeal be 
allowed and the deoree of the High Coort 
eet aside, exeept as to ooets, and that it 
sboald be deolared that the testator’s widow 
had power by Will to dispose of bis estate. 
No order for administration appears to be 
reqnired, bat tbe plaintiff and the other 
persons entitled as legatees nnder the Will 
of Knvarbai will have liberty to apply as 
to their legaeies. The respondent, Rafan- 
bai, will pay the oosts of this appeal. 

Appeal allowed. 

Solioitors for tbe Appellant. — Mr. T. L. 
Wilson and Oo. 

Solioitors for tbe ReBpondente. — Mr, 
Wallons a7id Oo. 


LAHORE HIGH COURT. 

Second Civil. Appeal No. 1.393 of 1919. 

•Janoary 11, 1921. 

Present : — Mr. .Tostioe LeRossignol. 

MANGAL SINGH — Plaintiff — 
Appfllant 

tersus 

ATR A — DlFRNr>A*.T — ResP'vndfnt. 

Rpgist’ation Art (XVI of «- I ? — Monthly 

Itane- Rent payable annually^Registration, whether 
necessary. 

A lease fixed a monthly rent and provided for 
ejectment of the tenant on failure to pay rent. Rent 
Tran, however, made payable annually : 

Hetd, that lease was a monthly one and did not 
require registration. 

S*-eoi)d appeal from the deeree of the 
Senior Subordinate Jodge, Ferrzepore, dated 
the IKh Jone iHl.-J, reversing that of the 
Mnneif, Second CUb", Mng«, Distrist Feroze- 
pore, dated the 7tb March 1919. 

Mr. Knnwar liarain, for the Appellant. 

Mr 9u*‘d'Jf D'S, for tbe Respondent. 

JI'DGMFNT. — This was a suit for re- 
envery of rer.t and possession of the boose 
fn m ‘he tHnant The Coort below has 
disnjibsed the «ait on the ground that tbe 
entry in tbe plaintiff’s baht is a lease from 
year to year that it should have been register* 
ed and, not. being registered, is inadmissible 
and also exolades oral evidenoe. 

It may exalode oral evidenoe of the oon* 
trafli bnt it does not exslade evidenoe of 
plaintiff’s title. 
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However, in my opinion the dooamenfc, 
whiah may be treated as a very orade lease, 
did not need registration. 

It is a lease of the hat or boose for Re. 0^0 
per mensem, with a provision for ejectment 
if tbe rent be not paid. There is also a 
provision that, thongh the rent is payable 
monthly, it shall be aotaally paid at 
nimani each year ; tbe 6rst payment of Rs. 6 
was to be made some 6ve or six months after 
the oommenoement of the lease. 

I do not think that this stipalation oonverts 
the monthly terms into annual terms. Tbe 
lease was mootbly at annas 8 per mensem bat 
Rs. 6 bad to be paid eaob nimani. There 
was nothing in tbe lease to prevent plaintiff 
from ejeoting tbe defendant at tbe end 
of any month for wbioh the rent bad not 
been already paid, nor from giving him notioe 
of tbe termination of the lease. 

For these reasons, I aooept tbe appeal, set 
aside tbe lower Appellate Conrt’e deoree 
and remand for a deoision on tbe merits. 
Costs to follow 6nal event. Stamp to be 
refonfed. 

Appeal allowed. 


MADRAS HIGH COURT. 

SBCO^D Civil Appbai. No. 863 of 1919. 

February 13, I&2 «. 

Present : — Mr. Jaetioe Sadasiva Aiyar 
and Mr. Jnstioe bpenoer. 

AMEBNAMMAL- Plaintiff— Appellant 

ersus 

MEENAKSHI — Defendant — 
Respondent. 

Res judicata — Mortgage suit— Defendant omitting to 
put forward counter-claim - Separate eui(, whether 
maintainable. 

Where a transactiou of mortgage has become fully 
ripened, so that the rights aud liabilities of tbe 
parties can be dealt with l>y the ''ourt before which 
the suit is brought in respoot of that transaction, 
whether the suit is for foreclosure by the mort- 
gagee or for sale by the mortgagee, or in the 
alternative for furoolosuro or sale by the mort- 
gagee, or for redemption by tho mortgagor, all 
questions, inoluding oven claims for rent due on 
trausaocions inseparably cooneoted with the mort- 
gage, relating to the taking of aooounta botween tbe 
mortgagor and tho mortgagee, ought to bo decided 
in oao and tho same and in the vary first suit and 
no sooond suit can bo brought by either party for 
any olaim arising out of that same transaction of 
mortgage [p. ool. 1.] 

Therefore, where in a suit upon a mortgage 
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tlie defendant omits to put forward a counter-claim 
for any sum that may be due to him from the 
mortgagee arising out of the mortgage transaction a 
separate suit for recovery of that sum is not maintain, 
able [p. 229, col. 1.1 

Seuond appeal against the desree o£ the 
Coart of the Temporary Sabordinate Jodge, 
Sivaganga, in Appeal Sait No. fcO of 1918, 
preferred against the decree of the Coart of 
the Additional Distriot Mnnsif, Sivaganga, in 
Original Suit No. 322 of lal?, (Original Suit 
No. 201 of J 9 i 7), on the 61e of the Prineipal 
District Munsif's Court, Sivaganga. 

Mr. h. A, Oovindaraghava Aiyor, for the 
Appellant. 

Mr. T. £. Venkairama Sattri^ for the Re- 
spondent. 

JUDGMENT. 

Sadasiva Aiyar, J.— The plaintiff is the 
appellant. (Both plaintiff and defendant are 
women). The fasts oot of whish tbissnit 
has arisen may be shortly stated tbns. The 
plaintiff was the simple mortgagee of aer- 
tain lands nnder a bond of 1899 eseanted 
by third persons to her predeaessors- in- title. 
She hypothecated that bypotheeation right and 
other properties to the defendant in 1908 
for Rfj, 200 The hypothecated bypotheeation 
right became barred in 1911, owing to a 
suit not having been bronght against the 
third persons either by the plaintiff (the 
mortgagee under it) or by the defendant (who 
obtained transfer of that mortgage from 
plaintiff by way of eeonrity). Then the 
defendant bronght a snit in 1915 against 
the plaintiff on her (defendant’s) own mort- 
gage of 1 908 for recovery of the amoout due 

to her. The defendant in that suit, (namely, 
the present plaintiff) pleaded that the pre- 
sent defendant (plaintiff in that suit) having 
by her default failed to sue for aud 
recover from the third persons the money 
due ander the bond of 1899 left with the 
defeudant as eeoarify, she (the defendant) 
was liable to account to the plaintiff for 
mnoh more than the amoaut sned for, on 
the bond of 1908 and that, therefore, the 
smt ought to be dismissed. That plea of 
the defendant in that snit (the present 
plaintiff) was accounted therein. It was 
found that more money was due to the present 
plaintiff by reason of the defendant’s ao- 

•oontability for her default than was claim- 
able by the defendant under the bond of 1908 
an t e defeudant’s former snit was aosord* 


ingly dismissed. The plaintiff brought the 
present snit to recover the difference betneen 
the amount alleged by her to be due to her 
as damages, caused by the defendant’s 
defanlt and the amount doe to the defendant 
under the mortgage of 1908. Several 
defences were raised in this suit. One of 
the contentions pat forward by the defend- 
ant before ns, namely, that the plaintiff has 
no canee of action and no right to claim 
damages for the defendant’s default in suing 
the third persons (mortgagors of l'-99) 
cannot be accepted, as the plaintiff’s right 
to claim such damages was established in 
the former snit and is, therefore, r^s 
ludicaia. 

The only defences which need be con- 
sidered are : (I) that the suit is barred by 
limitation \ and (2) that the suit is barred 
by res judicata, by reason of the decision in 
Original Suit No. 226 of 1915, that is, the 
suit brought by the present defendant against 
the present plaintiff for recovery of her 
mortgage amount and sale of the mort- 
gaged properties. The District Munsif 
decided the qnestion of res judiata in favour 
of the plaintiff but decided the question of 
limitation against the plaintiff and dismissed 
her snit. 

As regards the question of res judicata the 
Distriot Munsif’s reasoning was that the 
oanses of action in the two suits were 
different and, therefore, there was no res 
'judicata. The lower Appellate Court did not 
go into the question of res judicata but decided 
the suit solely on the question of limitation 
holding that either Article 65, or Article 115 
of the Limitation Act (three years period) 
applied and that Article 116, relied on by the 
plaintiff and providing a period of six years, 
did not apply. I do not think it necessary 
to go into the question of limitation, as 
1 am eatistied that the Distriot Munsif is 
wrong in his decision on the point of res 
judicata and the plaintiff’s suit must fail on 
the decision against her on that point The 
hrst suit was brought on the transaction of 
mortgage between the two parties entered 
into in 1908. The present suit was also based 
on that same transaction, namely, on the 
alleged obligation of the defendant created 
by law under the same transaction The oases 
in Mahabir Pershad ^^ingh v. Macnogkten (1), 

(1) 16 C 682 (P. C 1ft I. A. 107; 13 Ind. Jur. 133. 

6 Sar. P. 0. J. 345} 8 Ind. Dec. (n. s.) 461. 
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Vinoyok v, Datiatraya (2), Huhhminibai v. 
Venkotesh (3), Bfhcira v. Harnbiti 

(4^, olearly establish, in my opinion, that 
where a transaelion of mortgage has be- 
flome fully ripened, so that the rights and 
liabilities of the parties oan be dealt with, 
by the Conit before whioh the anit is 
brought in reepeot of that transaotion, 
whether the suit is for foreolosure by the 
mortgagee or for sale by the mortgagee, 
cr, in the alternative, for foreelosnre or 
gale by the mortgagee or for redemption 
by the mortgagor, all queetione fineloding 
even claims for rent doe on tranaaotions 
inseparably aonneoted with the mortgage) 
relating to the taking of aooounts between 
the mortgrigor and the mortgagee ooght 
to be decided io one and the same and 
in the very Bret f«nit, and no Beoond euit 
ean be brought by either party, for any 
alaim arising out of that same tranfae- 
tion of mortgage. I shall only quote a 
few eentenaes from two of these deoisione. 
Id Vinayak v. Vaitairaya (^), it is said ; 

Now, the question is one which arises 
directly out of the mortgage transaotion, 
which was the subject matter of the 
litigation in the former euit. But the 
decree in a suit for redemption must be such 
as to enable tbe Court to do complete 
justice ;...and, as far as it is possible, tbe 
Court eudeavours to make e complete decree 
that shall embrace the whole subject and 
determine upon the rights of all tbe paniee 
interested in tbe estate*. ..So in this oa.‘e 
tbe claim on whioh we are now asked to 
adjudicate is one that could and ought to 
have been advanced in tbe former suit. 
Without a determination ou it, there was not 
a complete adjustment of tbe rights of tbe 

parties Where a given matter becomes tbe 

eubject of litigaiion in, and of adjudiotinn by, 
a Court of competent jurisdioiiop, the Court 
requires the parties to that litiga ton to bring 
forward their whole case, and will not (except 
under special cireumstancei-) permit tbe 
same parties to open the tame subject of 
litigation in respect of matter which might 
have been brought forward as part of tbe 
subject in contest, but which was cot brought 
forward only beoauie they have from negli* 
gener, inadvertence or even accident, omitted 

{^) *6 B 661 at |». fbV; -1 Bum L. IL •KC’. 

(3) 3i B. 9 Bom. L. K. 95^, 

31 C. 22?i 5 CM. J. lOJ. 


[l92i 

part of tbeir ease. Tbe plea of res judicata 
applies, except in special cases, not only 
to points upon wbiob the Court wae actually 
required by the parties to form an opinion 
and proDounee a judgment, but to every point 
which properly belonged to the subject of 
litigation, and which tbe parties, exercisiug 
reasonable diligence, might have brought 

forward at the time The oomppeheneive 

character of suits relating to mortgages and 
the obligation inonmbeot ou litigants to 
see that the decree in them covers all tbeir 
rights has been repeatedly reoogoieed by 
tbe Courts.” 

Mr. L. A. G ivindaraghava Aiyar attempt* 
ed to distinguish this and some other 
oa'^es on the ground that the first euit 
in those oases was a euit for rsdemption 
and not for sale aud that there was a dia* 
tinotion between those two oUssee of suite, 
b. cause Order XXXIV, role 9, of the 
Code of Civil Procedure gives the mort* 
gagor tbe right to recover moneys due by 
tne mortgagee on taxing of accounts as 
bitween the mortgagor aud the mortgagee, 
only io a euit for redemptioo, I am unable to 
accept this dietinotioQ as based on auy intel* 
I'gible principle. Tbe fact that Order XXXIV, 
rale 9, expressly gives tbe plaintiff in a 
redemption suit tbe right to recovtr money 
due by the mortgagee, ^ossnotat all imply 
that if tbe mortgagor happens (o be a de* 
feudant in a suit for foreclosure or for sale 
( r either in the alternative) he could not and 
lught not to claim tbe mooeys due to him 
by the mortgagee plaiutiS aud the Court is 
net entitled to give him such a decree. On 
the other band, in tbe case in ^atyabadi 
Behara v. Harabati (4), the decision says at 
page 2-dd : ’*ibe provisions cf the Transfer of 
Property Act, which we have already 
analysed, plainly indicate, that in a redemp* 
tion suit, tbe whole of tbe accounts between 
tbe mortgagor and the mortgagee must be 
taken. As was observed by Mr. Justice 
Pontitex id Dcolee Uha)id v, Omda A Junum (5) 
tue esbeuce ut forcoiusore and redemp* 
tion suits is, that in such suits, each 
party ie entitled to enforce bis rights; a plaint* 
iff claiming foreclosure is bonod, upon tbe 
accounts btiog taker, if tbe balance is against 
him, to pay that balance unless this were 

i-i) 6 C 377i 7 0. L. K, 376} 3 Ind. Di2o. (n- s ) 

2 . 1 . 
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BO there would be a mnltiplioity of salts ; 
to avoid this, it is neaessary andsr a deeree 
forforeslosare or redemption, that the aesonnts 
between the parties sbonid be settled and 
disobargfed; if the balanse is against any 
party, be mast pay it.’* This is a well estab- 
lished prinsiple of jarispradeooe on wbioh 
Order XX A.I/, rale 9 is bssed and it is not 
oonGoed to esses where the mortgagor eaes 
as plaintiff f )r redemption, bat it applies to 
all snits in whish aoeonnts as between the 
mortgagor and the mortgagee have to be 
taken ones for ail. 1 do not think it 
neoessary to go in detail into the questions 
of legal set'off and equitable set>off elaborately 
argued on both sides No doubt, in a ease of 
etriat legal set*ofi the defendant is not boand 
to pat forward his eruoter olaim and a 
separate suit by him, will not be barred. Bat 
if he did pat forward saah a ooQDter>olaim 
by way of legal set off aud if the whole of 
that aocntei-olaim was within the eompetenoe 
of the Coart to deaide, be eanuot afterwards 
sue for any portion of that olaim, if be did 
not get a deoree for that portion in the 
6rst snit, in which he pat forward that 
eoaoter-olaim. The oases ia wbioh the 
counter olaim is beyond the oompetenoe of 
the Goart in the Brst suit, for example, 
where the Grst suit was brought in a Small 
Cause Coart whioh eoald not exeroise jaris* 
diction over the ooanterolaim, are irrevelant 
in the oonsideration of the point in dispute. 
As regards an eqiotable set-off, it arises oat 
of the same tracsaotion in most oases and 
it not only might bat ought to be made the 
basis of a eoaoter*3laim in the 6rst Bait 
itself. The argnmeot based on the laogoage 
of Order Vlll, rule 6 (2), that beoaase it 
is stated that the written statement pleading 
a legal set off shall have the same effect as 
the plaint in a oross'snit, therefore, the 
Lsgislatnre impliedly said, that the Coart 
in which an equitable set off is pleaded oao* 
not give the same effect to that olaim, as if 
it was a plaint in a oross'sait is based 
on a fallacy similar to that wbioh I have 
already referred to, when considering the 
argument based on the language of Order 
XXXIV, role 9. These statutory provisions 
are baaed on general principles and the 
express reoognition of those general prin* 
oiples in particular statutory provisions deal* 
ing with the partioular oases oannot be treat* 
& direction to the Court to disoard 


those prinoiples in other oases. Then, some 
argument was based on a metioulous ex- 
amination of the language of aeotion 11. 
Civil Procedure Code. As I am clear that 
the oouDter-sIaira iu the former suit is a 
orosc-suic, not only allowed by the law, but 
required by the Uw to be proseouted as a 
oouDter*olaim by the defendant at the risk 
of her being debarred from setting it up 
afterwards, there ia nothing in this oonten- 
tioD, Even if section 11 did not striotly 
aoply, the prinoiple of ren judiata is one 
baaed upon muob wider oonaiderations of 
gceral jurisprudenoe than are covered by 
seotionll and the authorities’, which I have 
already referred tc, clearly indioate that those 
prinaiphs, evsn it section'll did not strictly 
prohibit the seoond suit in oases like 
the present. 1 should not, however, be under* 
stood as doubtiug that section ll itself, 
even ooustruad strictly, applies to this oase. 

In the reaulf-, I dismiss the second appeal 
with oosts. 

Spbncsr, J. — I agree that this suit is 
barred by res ludicata, Iu ^lahahir Penh'ii 
Siyig^ V. ^acnaghten (1), there was a suit 
by the mortgagess and when that suit was 
brought, the mortgagees owed some amounts 
to the mortgagors for rent, which the mort- 
gagees did not pay. Woen the mortgagees 
got a decree for tbe kmouat, and after the 
mortgaged property had been sold, the mort- 
gagors brought a suit to have tbe sale set 
aside by getting the rents wbioh had accrued 
in their favour set-off agains: the amount 
due under tbe mortgage. Their Lordships 
of the Privy OouDoil observed that the pro* 
par oooasion for enforoing this equity of set* 
off woull have been in defenoe of tbe mort* 
gage suit, and therefore, the plea was one 
whioh ought to have been made a ground 
of defenoo in the former suit, between tbe 
same parties, and the plaintiffs who ware 
npoealiog were debarred from putting for* 
ward their oUim in a separate suit. Now, iu 
tbe oase before up, it appears that in the 
prior suit, Original Suit No. 22o of 1915 on 
tbe 61e of the Additional District Munsif’s 
Court of Sivagauga, the present plaintiff 
was there found entitled to at least Rs. 1,072 
Hgaiust the amount of Ri. 634, found to be 
due to tbe present defendant, who was 
plaintiff ill that suit and oonoequeutly the 
euit was dismissed. So this is a stronger 
oase than that in Mahahir Perthad. Singh v, 
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5focriop?,^^n (1), beosnFe not ooly might this 
plui i ave bfen raifed in the former anit, bat 
it aotoally was raided ai>d the poit waa diamias* 
ed in aonaeqaenoe. Under Order XX, role 
19, of the Civil Prosedure Code, the decree 
in that suit might have stated what amount 
waa due to the plaintiff and what amoont 
waa doe to the defendant and either party 
might have been allowed to recover what was 
due to each. In that suit, the present plaintiff 
was content to have the snit dismiesed; she 
apparently waived her claim to the balance 
that was due to her and she cannot now 
sustain the present separate suit for a relief 
which she might have got in the former suit. 

I agree that the second appeal should be 
dismissed with costs. 

M. c. P. 

Appeal ditmiated. 


PRIVY COUNCIL. 

Appeal kkou tui Madras High Coort. 
December 16, 1920. 

Present : — Lord Moulton, Lord Phillimore, 
Sir John Edge, Mr. Ameer Aliand 
Sir Lawrence Jenkine. 

The secretary op STATE for 
DIA IN COUNCl L — Appellant 

versus 

SRINIVASA CHARIAR and otbbrs— 

Respondents. 

luam — En/iarichifcment of Inam srranfs, effect of — 
iUnerah, riyht to, u-hether passes — iladrae Enfianehis- 
ed InainsAct (IV oj IWiJ— Madras hiams Act (VIII 
of mi {iJ-Tille-deeds granted by loam Commissioner, 
effect of— Grant, construction of. 


An inam grant may bo no more than an assign, 
ment of revenue, and even where it is or includes 
a grant of land, what interest in the land passes most 
depend on the language of the instrument and the 
circumstances of the case. [p. 232, ool. 2 j 

Without apt words such a graut does not pass 
the right to minerals, [p. 232, col. 2,] 

Title-deeds issued by the Inam Commissioner in 
Madras can confer no higher title than was original, 
ly granted; they cannot vest in the /namdars a 
eubject-matter not already belonging to thcm.[p. 233, 
ool 2 .] 

The fact tbat the Madras Government in its 
standing orders at one time disclaimed the mineral 
righti' in enfranchised inum land^ does not preclude 
the Secretary of State from claiming those rights, 
[p it », col ..J 

Apit-al from a decree of the Madras High 
C»urt.da<ed the Aegot-t 7, *916, reporttd 
as :-9 lid. Cae. 337, disuiii-eiiig au appeal 
Dirfi )*e Le fete Paled fn m a decree of 
R Diviboual Bench of the eaid High Court, 


FACTS.— The soleqoeation in this appeal 
was whether the reppoDdenta bad the 
right to minerals in the village iLoIuded 
iu their grant. 

The facts of the case will be found iu 
the report of the earlier prroeedings con* 
tained in 39 Ind. Cas. 337 ; 49 Mad. 268. 

On this appeal 

Mr. Dunne, K. 0., and Mr. E. B. Rnilte*, for 
the Appellant, submitted that the minerals 
were never granted to respondents’ predeces- 
sors. It was clear from the Pareana, which was 
the best evidence of the original grant, that 
Government bad a reversionary right. The 
Inam Register shows that the asssssmspt 
was fixed from the point of view of 
oultivation. A jodi or quit rent was charged. 
Subsequently, in 1865, documents were 
issued to respondents' predecessors confirming 
the inams to them in freehold but these 
enlarged tbe estate only and not the pro- 
perty : their tenure was made better but 
tbe subject matter of tbe tenure remained 
tbe same. Whatever may have been tbe 
sare before, since Madras Act VIII of 
1869, it is clear tbat nothing done under 
the Inam Commissioner could vest in tbe 
inamdars a subject' matter not already 
belonging to them. It was not till 1905 
that respondents began to lease out this 
land for mining : and, thoogh they make 
out a case by prescription, both Conrts have 
held tbat they have no prescriptive right 

10 tbe minerals. A grant of a tenure at 
a fixed rent, even if (he tenure is perma- 
nent, heritable and transferable, does not 
carry a right to tbe minerals in the 
absence of express evidence to that effect. 

Sashi BushanMista v. Jyoti Prashad Hingh 
Deo (1) ; Baghunath Boy Marwari v. Ra;a 
of Jheria (2). 

Counsel aleo cited Hart Narauan Singh v. 
Sri'ram Ohakravarii (3), Durga Frifhad Stngh 

( 1 ) 40 lud. Cas. 189: 44 I. A. 46 at p. 60; I P. L. 
W. 361: 21 0. W. N. 377: 15 A. L. J 209; 32 M. I-. J. 
245; afl;7i M. W. N.22'!} 26 0. L. J. 265, 21 M. L. 

T. 303; 19 Bom. L. E. 416; 6 L. W. 2; 44 0. 685 
(P. 0.). 

2' .lO Ind Pai 8*9; 4^1 A 16«atp. le"*: 17 A. 

L. 6t7 36 M.L. .1 600 1 U P L. R P. C.l 43; 
2.3 0 W N 910; 26 M L T 76; >0 0. L J. 160; 21 
Bom, L. R. H96« *0 L. W. K47, 47 0. 96 ,P. O . 

N)6Ind CaA.?8S:37I A 136; 14 0 W. N. 746j 

11 0 L. J. 6 : 7 A. 1- J 6 3;- 0 M L. .1 569; 12 Bom. 

L. R.4-f;8 M. L. T. 51; 0910 M. W. N. 809. 8? C, 
728 (P. 0.). 
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V. Broio Nath Boa6 (4) aod Qirdhari Singh v, 
M^gh Lai Pnnd*y (5) 

[SiH John Gooe. — The principle of all 
these eases is that a grantee mast show 
express words in his grant oonveying the 
minerals]. 

The High Oonrt jadgment is based on 
the assnmption that the holding of an 
inamdar is the same as that of a Zemindar, 
hot they are widely different : before 1865 
an inamdar oonld not even alienate, 

Mr. De Qruyiher, K. 0. (with him Mr. 
Kenworthy Brown), for the Respondents. — As 
to ownership of min^srals, tnawdar^ are on 
the same footing as Zemindars. 

I am in the position of a proprietor of 
lahhiraj, not an inamdar in the sense of 
a grantee of the royal share of revenne. 
We were entered in the Register kept 
under Madras Regolation XXXI of 1802, see 
tion 15, That register relates to persons 
who were holding land exempt from reve- 
nues ; it had nothing to do with tenants. 
It was a register made under the Perma* 
nent Settlement. That register shows I am 
a landed proprietor ; as sueh I have the 
mineral rights. 

[Lord Philumore.— If you are a landed 
proprietor under a partisular title, we shall 
have to oonstrue the doeument eonferring 
that title.] 

We 6Ied our doouments showing we 
were proprietors before the Inam Oommis. 
sioner whiah resognised them arid said the 
land would be our absolute property. We 
have a parliamentary title : what the 
Aet of 1869 took away is what eould not 
pass: our claim is based on the title deeds 
not the two Asts. On the original grant 
there was a grant of the land : the burden 
of qualifying it is on the other side. 

The whole subjeet of eoal mines in 
Bengal is dealt with in Durga Prashad Singh 

the •onelus.on 

18 that Oovernmeot aannot elaim revenue 
from their unless reserved. 

Mr. Kenworthy Brown followed.— Till re 


n9 2l M W a 133: 160. W N. 4- 

50 14^, L.T .33':QA L J. H 

C pee C: ^ ^ J- 26 ; : 

J6 ‘1 T ^ ^ ' 

T T Vk 4 ^ J 6&7!3 P L W 169 v6 

W eOt SoVrV d' "■^•232 220. W.N. 201,7 
”• rti, sO fiom. L. B. 64} 46 C, 37 (p. c.). 


eently, the Madras Government took the view 
that inamiars had the right to m'neraL: 
Orders of Board of Revenue, 18fO, V"ilarne 
I, page dl. Government also paid oompenea- 
tion for the stone in land aoquisition pro* 
seedinge. 

Mr. Dunne in reply,— The mere fast that 
Government as a matter of expediensy did 
not olaim oaonot affeot their rights. In 
no ease, even in Bengal, has the question 
been determined between Government and 
the Z'^mindar, the eases are all oases bet- 
ween Zemindars and tenure holders. 

In Durga Prashad Singh v. Bro'o Nath 
Bose (4) Government was not a party. 

The respondent’s present oase that he is 
a lakhitaidar nnder a Regulation XXXt of 
1802 is new— neither pleaded nor proved. 
In their oase they rest their title on the 
parvana there mentioned. But the very 
register they refer to shows payment of 
jodi. 

JUDGMENT. 

Sir Lawebngb Jenkins,— >The suit out of 
whioh the present appeal arises was brought 
by the Sbrotriemdars of the village Kulloor 
in the Madras Presidenoy, in order to 
establish their unfettered right to quarry 
stone in the lands of the village without 
payment of any royalty in respest thereof. 
Their elaim baa suseeeded in all the Indian 
Courts, and the present appeal has been 
preferred from an appellate decree of the 
Madras High Court, datsH the 7th Marob 
by the defendant t.j the suit, the 
Secretary of Sf.ate for India in Council. 

The title alleged by the plaintiffs in 
their plaint is a grant about 160 years 
ago of the village as inam to their pre- 
decepsors-in-title by the Government that 
existed prior to the British Government. 
The plaint then alleges undisputed enjoy- 
ment, an admission of their title at the 
time of tha inam settlement cf the village, 
the acquisition of a prescriptive right, 

and proceedings under the Land Acquisition 
Act. 

On the strength of this grant, and these 
snb-pqupnfc events, they olaimod a decree 
estaMishing the full rights of the plaintiffs 
the shrntriendars of the said vH-ge” to 
the ro k^ and hills w h o ics- boundaries. 
The defendant, by his written statement, 
did not inpute that tfasre was a grant of the 
village, but he traversed the statement 
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ihftt there was aoy aonveyanoe of the right 
of the State to the mineraU io the village 
He also contested the other matters on whioh 
the plaintiffs relied. 

Id these oiraomatanee*, the eait oAme on 
tor settlement of teeaes, and it was ordered 
that the f)llowing issues ehonld be 
tried : — 

"l. Was thare an outright grant of 
Kallocr village as tnam to the plaintiffs’ 
predeoessors-iD'title by the Government 
prior to the British Rale as alleged, and 
did the grant inelude the right in regard 
to minerals also io the village? And is 
this grant, if true, binding on the defend* 
ante F 

"2. Was the exelueive right to take the 
minerals in the village free of taxation 
oocferred expressly or by impliaation on 
the plaiotiSa’ predeoassors-in-titls at the 
time of the inam settlement ; if this right 
had been ooueeded by the Inam Comniis* 
sioner io exoess of what had been allowed 
by the original grant, was it within the 
seope of the authority of the Jnan Com* 
raiflsioner to have done so ; if not, whether 
tbs aotion of the Inam Commissioner isbinding 
on the defendant?” 

There were other issues, bat th?y need not 
now be eoneidered. 

The Sndings of the Conrte on these issues, 
and their deorees, are in the plaintiffs’ 
favoor, and, io aeoordanoe with them, the 
appellate deoree of the 7th March, 1916, was 
passed. 

The burden of establishing the grant ie 
on the plaintiffs, by whom it is asserted, 
and it is for them to show, that it contained 
terras apt to vest in their predeoe'isors tie 
quarries, and the full right to work 
them. 

Though the grant is not disputed by the 
defendant, when it came to pioving its 
terms at the trial, the plaintiffs were in 
this difiBculiy that the original grant could not 
be produced by them. 

The difandant, however, produced a 
register containing an English translation of 
a parujoni whioh purports to be a copy 
of a partoana written in 1750 (Exhibit l). 
its genuineness is conceded and the doou* 
ment wai properly admitted in evidence 
by the Goan of 6rst instance as evidence 
of the terms of the oii^inal grant. 

Xp the oiroumstanoee of this case, it is 


the best evidenoe of those terms, and it 
is on tbs true eonstruction of the terms so 
evidenced that the rights of ths plaintiffs 
must depend And, in ao saying, their 
Lordships do not overlook what has been urged 
as to the effect of subsequent prooeediogs and 
conduct. 

The doonment recite?, (1) that the entire 
village Kulloor had been enjoyed for a 
length of time by way of Sbrotriem for a 
yearly earn ; (2) that it wa^ so enjoyed 
according to the sunnadt of former Princes; 

(3) that it was granted as a subsietence 
to Lstchmi Naraeoraaohary, Zanardar; and 

(4) that the original stmnadg had been 
lost. It then records that the village was 
restored to the eaid Z >nardar, and that 
the purpose of the restoration was that, 
having approoriated to his o>vn use the 
produce of the 6ea30DB each year, the 
Zanardar might be assiduous in offering 
up prayers for the lasting prosperity of the 
Empire. The obligation was then imposed 
on him of paying legolarly to the Sirkar, 
the established amount of the Sbrotriem. 
It was a condition of this restoration that 
the village had been enjoyed according to the 
mamool th^edamed. 

Can then the plaintiffs Euccessfully claim 
that under these terms the fall right to 
the quarries and mineral passed to 
them ? 

Their Lordsbipe think not. The grant 
was of a village in inam, and the rules of 
English Law as lo real propeity in England 
can afford no guidance ne to what passed. 
A grant of this description may be no 
more than an assignment cf revenue, and 
even where it is or includes a grant of 
land, what interest in the land passed must 
depend on the language of the instrument 
and the oiroumstanoee of each ease There 
ie nothing hero to soggest that the original 
grant contained words sometimes employed 
in Indian documents, where it is the inten* 
tioD that the inam grant of a village 
should create such an interest in land as 
would vest the minerals in the grantee. 
Nor doe.s the language suggest that any 
further bene6t to the grantee was oon* 
tsmrlated or intended than rro'i ae might 
be derived from the ordinary use of the 
laid for the purpose of cultivation It was 
not a complete transfer for value of all 
that was in the grantor ; the- interest 
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bestowed was merely something aaryed out 
of his larger interest whieh still remained 
in him as a reversion : the grantor waa 
the rnling power, the grantee a Brahmin 
whose assiduous prayers were engaged; a 
joii was reserved and the purpose of the 
grant *was to ensure the subsisteuee of the 
grantee by the appropriation to bis use 
of "the produee of the seasons eaeh 

The interest thus created was inalienable 
and heritable only by lineal heirs, so that 
on any oasasion of forfeiture or extinction 
of lineal heirs the grantor or some one 
deriving title under him would come in by 
virtue of the revereion which hod not been 
transferred. It does not accord with the 
scheme of such a grant that any person 
taking under it shonld have the power to 
consume its subject-matter by quarrying 
operations, even if an interest in land was 
created. 

But, then, it is urged that subsequent 
events show that the shrotriemdars acquired 
in one way or another an interest in the 
land of the village that entitles them to 
work the quarries without any obligation 
to make any payment to the Government. 
In snpport of th’s argument their Lordships’ 
attention has been drawn to many matters 
and, in particular, to the title-deeds of the 
A series of Exhibits, the extract from the 
inam register (Exhibit J), the Regulations, 
Acts and Siacding Orders relating to 
inams and a land acquisition proceeding. 

Had these materials stood alone, they 
might well have been, urged as snggesting 
an inference that the original grant was 
in terms that snpported the plaintiffs’ 
claim as to what passed under it. But iu 
the clearer light afforded by Exhibit I 
the; lo'-e their evidentiary value and leave 
tbeterms as shown by that exhibit in no degree 
ob^onred. 

No doubt, words are to be found which are 
in a sense appropriate to the plaintiffs’ claim 
but they are used in a context to which they 
do not belong. Thus, to speak of “freehold” 
in the connection in which it appears, is 
merely a piece of inapt drafting, and cannot 
be regarded as a correct description of the 
plaintiffn’ rights in this v llage. 

Even in this litigation there is the same 
incorrect ose of words used, as where the 
payment demanded by the Government ie 


spoken of as assessment, whereas the demand 
is for a payment in the nature of royalty for 
the nse and eonsamption of that whieh 
belongs to the Government. 

Inaconraoies of this class ean in no way 
assist the plaintiffs. 

Apart from the contention that these 
materials furnish evidence of the terms of 
the grant, it is contended that a title w&s 
thereby created in the Sbrotriemdars to the 
quarries. But it was rightly decided by the 
final Appellate Bench of the High Oonrt 
that the title-deed of the Inam Oommissinners 
conferred no higher title than was originally 
granted. There is language iu the Act of 
1862 that might possibly be read as having 
the effect for which the plaintiffs contend, 
but this was coneoted by Act VJlI of 1869, 
and it is now clear that, though a larger 
interest was created, nothing done under 
the Inam Commission could vest in the 
inamdars a subject-matter not already 
belonging to them. 

The land acquisition proceedings do not 
carry matUrs any further, for even without 
any title to the quarries it may well have 
been thought expedient, especially in the 
view then held, to proceed under the Act for 
the purprss of acquiring such interest as the 
8\ooiri^miars might have iu the surface. 
And at most these proceedings can amount 
to no more than action taken nnder a 
misapprehension of the Government’s legal 
rights, and this could not make the law one 
way or the other, nor could it affect the 
G ivernment’s title. 

As affecting the quarries none of these 
matters had any creative or disentitling 
force. 

It mast be conceded that expressions which 
are ambignons and to some extent compro- 
mising, are used, and the reason for this is 
Bofc far to seek. 

The Governmsnt cf Madras have not 
always adhered to the view they now hold. 
Thus, in the Standing Orders (Edition 1890), 
it is declared that “the State lays no claim 
to minerals in enfranchised inam lands.” 
But this view was changed, and in the 
Edition of 1907 it ts laid down that “claims 
shonld be made to the State’s share in 
all mineral produce in lands held on 
inam tenure” of the description there 
given. 
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Aathorities dealiot; with the relative rights 
of a Zsroindar in Bengal and those holding 
by eabordinate tennre from him were brought 
to their Lordships’ cotiee, and were olaimed 
by the appellant as oonolueive in his favcur. 
They refrain, however, from diseagsing them 
as this saae tarns on the trae oonstraotion of 
the partieular grant whioh ig the fonndation of 
the plaintiffs* olaim in this suit. 

Their Lordshipr, therefore, hold that this 
appeal shoold be allowed. The ordinary 
flonaeqnenee would be that the oosts here 
and in the Indian Coarts should be thrown 
on the ansuooeasfal respondents. Bat there 
are eirsamstanses in this ease whioh 
indnoe their Lordships to depart from this 
rale. The valoe of the sabjeot-matter in 
litigation is far below the appealable valoe, 
and it was as a matter of favoar that 
tbe defendant was permitted to appeal, 
as this apparently was regarded as a 
ease of general importanoe. Moreover, the 
respondents* resistanoe to the Govern* 
ment*8 demand was not unreasonable in 
view of the latter’s earlier attitude in 
referenee to minerals. 

Their Lordships, therefore, think that there 
should be no order as to the oosts either here 
or below. 

Their Lordships aeonrdingly will humbly 
advise His Majesty to allow this appeal, 
and to dismiss the suit. There will be no 
order as to the oosts of this appeal or of tbe 
lower Courts, except that eaob side must bear 
its own. 

Appeal allowed. 

Solioitor for the Appellant. — The Solioitor, 
India OfEoe. 

Solioitor for tbe Respondent, — Mr. Douglas 
Qraht. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

SeooND Civio Appkul No. 74 of 1919-20. 

April 14. U20. 

Fresfnt: — Mr. Porter, J. M. 

liaja PERTAB BAH ADUR 6INGH — 

Apper.LAhT 
t ersus 

RAM DA'^ D orrnc-s — Rbsoondi NTS. 

Qift, deed of — Attevtation —Proof, nature of. 


imi 

In order to prore a deed of gift the prrdnotion of 
a witness who identified the donor and also the 
atiestingwitneaBos when the deed was being register, 
ed, and who wan known personally to the Sub. 
uegistrar, vogetber with an entry in favour of the 
douee m the villaen records in succession to tbe donor, 
law compliance with the provisions of the 

Seeond appeal from tbe order of the 
Commisaioner. Ffzabad Division, dated 
the Slsfc of Ootober 1919, in tbe ease of 
ejectment. 

JUDGMENT. — The Brat, ground of appeal 
has pot been argued in this Court, and the 
genuineness of the shankalapnama has not 
been questioned. 

The point argued by the Counsel, namely, 
the respondents did not olaim under pro* 
prietary rights by virtue of tbe shanHalapnama 
and that oonseqoently their alaim must fail 
as being based on a transfer of an notrans* 
ferable right, is not mentioned in tbe grounds 
of appeal And clearly respondents’ claim from 
the Brst has been that they are transferees 
from holders of an under-proprietary {shanka- 
Up) right. 

Tbe seaond ground of appeal is that tbe 
deed of gift has not been proved. The 
witness produced is the man who identiSed 
tbe donor when tbe deed was being registered 
and who signed at the bask of the dosument. 
The attesting witnesses. Ram Suobit Shnkol 
and Chaubarja Singh, also signed at the time 
of registration. They were identiBed by 
Nagaishar Ram, tbe witness produced in 
Court, who was personally known to the Sub- 
Regietar. Tbe donees were entered iu the 
village records in suooession to Shenbalak, 
and 1 think that there has been snffioient 
compliance with tbe provisions of the law, 
Tbe point does not seem to have been 
argued before tbe lower Appellate Court 
when a defect, if one exists, could have been 
cured. 

At 6rst Settlement, Gobardhan, father of 
Sheobalak, and in whose favoar tbe 
shonkalapnntna was granted, held 19 plots 
the equivalent of 18 new plots now in suit. 
For tbe rest, the names of other tenants are 
recorded. But. at tbe recent Settlement, his 
SOD Sheobalbk’a nanie re appears f r all 40 
plots. I agiee that thie fast, and the fact 
that the rent Rs. 44 is the same as in tbe 
shan ’ alapT.ama, warrants the inferei oe that 
the names of other tenants recorded 
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at first Settlement, were those of eab- 
terants. 

Certain nambera in sait are omitted from 
the deed of gift. There are Nos. 55^, 571, 
616, 627,662, 665, 681, 682 aud 688. These 
numbers were all in Sbeobalak’s names at 
the reoent Settlement. The body of the gift- 
deed eonveyed to the donee every desoription 
of property whieh the donor held in the 
village. It is evident, however, that the 
bottom cf the deed has been torn away by 
aooident, and it is a fair assamption that the 
missing nnmhers may have been entered in 
portion. 

I agree with the lower Appellate Coart 
that respondent has shown pn'ma facie a title 
to Dnder*proprietary rights in all plots in 
sait. 

Appeal dismissed with oosts. 

Appeal diamissed. 


MADRAS HIGH COURT. 

Civil Afpral No. 152 of 1919. 

Jancary 28, 1920. 

Sir Abdar Rahim, Kt., 
Offiaiating Chief Jaatioe, and 
Mr. Joetioe Phillips. 

MAHAMED ALI SHERIFF SAHEB 

AND 0TUKK8 — PL»INTlFPi — 

— Appellamts 

vtrsua 

BUDHARAJU VENKATAPATHI RAJU 
AND otberb—Defendants Noj. 1, 3, 4 
AND 5— ReSPO» DENTS. 

Transfer of Property Act (IVoflbS*), a. f5 (3)— 
Covenant for title— Defective title -Defect knoicn to 
vendee, effect of — Coriveyance, previoui transactions 
recited in, effect of — Sendee, dispossession of — Damages, 
suit for- limitation, termiiina e. qao- Limitation Act 
(lXoimSJ,Sch.I,Aits 97, lie. 

The effect of a covonnnt for title implied by 
section <21 of the Tranefer of Property Act can 
only be got rid of by the vendor indicating by clear 
and unambignoos exuroi^sions that he does not 
mean to guarantee that he bos good title to the 
property and is eiititle<I to convoy the same Mere 

knowledge on the part of the vendee of a defect hi 

the title of the vemJor would not by itself defeat the 
vendee s right on the basis of such a covenant, 
[p. 236, col. 2i p. 2r7, col. 1] 


The recital in a deed of conveyance of previous 
transactions which form the links in the chain of the 
vendor’s title, has not the effect in law of warning 
the vendee that the vendor has a title liable to be 
defeated because of some hidden defect so as to 
exempt the vendor from all liability, [p. 2.S6, col. 1.] 

Where owing to a defect in the title of a vendor to 
convey, the vendee is dispossessed in execution of a 
decree obtained against him setting aside the 
conveyance, the starting point of limitation for a 
suit by the vendee for damages for breach of covenant, 
is the date of the original decree in execution of 
which ho is dispossessed The fact that there is an 
appeal and second appeal in the suit would not 
postpone the terminus a quo to the date of the 
appellate decree, because an original decree is not 
suspended by the presentation of an appeal, nor is its 
operation interrupted where the decree on appeal is 
one of dismissal, [p. 237, col. 2.] 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Rajah* 
mundry, in Original Suit No 9 of 191^. 

Mr. P. Somaaundram, for the Appel* 
lants. 

Mr. V. Ramadosa (with him Mr, K. Venkat- 
rama Ra;u), fori the Respondents. 

JUDGMENT. — Upon the aonstruttion of 
Exhibit A, wbiob is a deed of sale in favour of 
the Ist plaintiff (let appellant), by the father 
of defendants Nos. 1 to 3, the Subordinate 
Judge same to the sonelusion that it did not 
contain any express warranty of title and 
that the warranty implied by section 55, 
clause (2), of tbeTransfer of Properly Act was 
negatived by a specific contract to the contrary 
embodied in Exhibit A. Exhibit A, recites ; 
"it bas been settled previon<;ly to dispose of 
by sale to you for Rs. 2,800 my right, title and 
interest in the raargically noted 30 acres, 
59 cents of land." Then it sets out the title 
of the vendor beginning with a deed of sale of 
16th March 1875 execu-ed by D, Suryanara- 
yanaraju’s wife Venkataramaniah aZtos Rama- 
niab in favour of Chinnakondaraju and next 
the sale dafed 2lBt February 1878 by 
Obinnakondarajn to one Jagannadharaju who 
sold the property to the vendor under 
Exhibit A by a deed, dated 30th August 1878, 
It gees on to state that the vetdee and others 
had b.en in possession of the land under a 
granted by the vendor and that "you 
(the vendee) j^hall henceforward be enjoying 
the same hereditarily and with right of 
alienation by gift, sale or otherwise as yon 
please. Removing the hindrances to this 
arising from my agnates or King or n jighbour 
I shall pee that the sale is given effect 
to in your favour wiihoot any obstruction." 




INDIAN OASIS. 


MAHAMBO AU SflIRlFf v. BODHARAJO VBHffATAPATai BIJO. 


[1921 


We noderatand that the phrase, ‘Vree of 
obstraotion ari-jinar from agoate?, Kiotj, 
□eighboor or other?,” ia the 0 * 0 %! eoveoant 
for title os^td in deeds of sale in Telogo 
Distriets. Bat it ia piinted oat tbit if that 
phrase irnportea geoeral oivanant for title 
we mnet hold that the orniasioo of the word 

others ” was deliberate and meant to qualify 
that sovenant. It is no^ possible to aojeo-; 
this oontention anless the phrase was n^ed 
as an absolate ooyenant for title; it is diffiaoU 
to anderstand what else oooU have been 
meant by providing agains' obstrastion from 
vendor’s agnates, the vendor being a male or 
from his neighbour. In our opinion, the 
omission of the word “ others ” oan make no 
differenoB in this oonneotion. And this is 
made qnite olear from the next olause: 

1 shall see that the sale is given effect 
to in your favour withoat any obstruo- 
tion.” 

The argument which found favour with 
the lower Court was based on the fast that 
the previous deeds cf sale of this land, 
ineluding the one by touryanarayaoardju’s 
widow, are speaiBaally recited and also on the 
statement in Kxhibit A that the “right, ti-Ie 
and interest” of the vendor in the liod was 
intended to be sold. As regards the last, 
that must be construed with reference to the 
subject.matter of the conveyance. Wnst the 
vendor clearly wanted to convey was the fee 
simple of the land to wLijh he claimed to be 
entitled, and the phrase 'right, title and 
in'ereFt’ does not mean 'right, title and 
interest, if any,' and the phrase could not 
be taken to protect a vendor who, it turns 
out, bad no saleable interest at all in the 
property. The recital of the previous trail* 
sactions which formed the links in the chain 
of the vendor’s title has not the effect in law 
of warning the vendee tLat the vendor had 
no title or that he had a title liable to be 
defeated because of some bidden defect so as 
to exempt the vendor from all liability. We 
think Exhibit A contains an express covenant 
for title. Even eupposing that it does not, 
still a contract on the part of the seller 
would be imported by virtue of section 55, 
clause (2), of the Transfer of Property Act to 
the efidol that the interest which be professed 
to transfer to the buyer eubsisted and that be 
had power to transfer the same. We have 
already indicated that, upon the terms of the 
^ocament, the Suhordioatd Judge was wrong 


io holding that a contract to the contrary 
could be gathered from the terms of Kxhibit 
A within the meaning of section 55. 

The law is well satlled that the effect of 

a ooveuant for title is mt to be got rid of 
except by the viodor iod'citing '^to the 
purchaser by use of clear and unambiguous 
expressions that he did not mean to gua- 
rantee that he had a good title to the property 
and was entitled to convey the sam). Ti 
will be sufficient, in this oonneotion, to refer 
to the case of 'iealon v. Mopp (i) where, at 
page 862, Knight Brace, V. 0., says; “Waen 
the vendor sells property under stipulations 
which are against common right, and places 
the purchaser in a position lass advantageous 
than that in which be otherwise would be, 
it is incumbent on the vendor to express 
himself with reasonable clearness ; if he uses 
expressions raasonably capable of miscon- 
struotioD, if be uses ambiguous words, the 
purchaser may geoerallyoonstrue them io the 
manner most advantageous to himself,” and 
to the case of Page v. Mullani Railteay Oo. 
(2) where it is stated; If a vendor does not 
icteod that his ovenant for title shall 
extend to defects disclosed to the purchaser, 
whether on the face of the deed or aliunie, 
the vendor must take care not to word his 
covenant so as in terms to cover such defects, 
or be must iosert some clause in the deed 
clearly explaining and controlling bis cove* 
nant. This is in accordance with the ordinary 

rules of construstioo and with fair dealing 

There is no authority for not giving 
effect to the clear and express words of a 
vender’s covenant for title simply because 
a defect covered by them was disclosed by a 
recital in the conveyaase.” The same rule 
of law is laid down io Haga a diyangar v. 
Samachariar (3) and Dtgambar Das v. 
hiihxlala Dch: ( 4 ). 

Reliance was placed by the learned Vakil 
for the respondent on a judgment of Sab- 
ramauia Aiyer and Davie, JJ., in 
mania Ayyer v. iiiminitba Ayyar (5). We 

(1) f If AS) 63 R R. S-S); 2 Coll. 6i6: 7d R. R.32J. 

(2) DRH» I Oh. II at p. 20; 63 L- J. Cli. 123; 7ft 
24; 70 L T. Ui 42 W. H. 116. 

(3^ 22 Inti. Cns. 42; 1 L. \V. Sj (1914) M. Vf. N. 

67. 

( 4 ) Bind. Caa 91; 15 C. \V. 6>> at p. 659. 

(d) 21 M. del; 7 M. 1 . J. 319; ^ lud. Deo. (n. s.) 
406, 
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do Dot Bod that the law ii laid down differeot* 
ly there. All that is laid down is that an 
express eovenant will do away with the 
effeot of all the implied ones and that the 
insertion of any express eoTenant on the part 
of the grantor weald qoalify and restrain the 
foToe and operation of an implied oovenant 
within the import and effeet of an express 
eovenant. In that ease it was held that 
there was a speoial eontraet by whioh the 
vendor hoand himself to pay a fixed sum of 
money hy way of damages and that the 
plaintiff, therefore, was not entitled to any 
other rights whiab the general law, bat for 
this eontraet, would have given him. It 
mast be taken to be well established that 
mere knowledge on the part of the vendee 
of a defeat in the title of the vendor woold 
not by itself defeat the vennor’s right on the 
basis of a aovenant implied by seotion 55, 
alaase (2). See Subaraya Reddiar v. 
Rajagopala Reddiar (6), Thehkemannengath 
Raman v. Kakkesfori Fathiyot Manakkal (7) 
and Vellaycppa Rowthen v. Buva Eowihen 
( 8 ). 

The next qaestion argned before as is one 
of limitation and the feats whiah gave rise 
to it are as follows: — The sale to theappel* 
lants, as already stated, was on the 5tb May 
lbV6. The reversioners to the estate cf Sorya* 
narayanaraja to whom this property belonged 
and whose widow made the sale on whiah the 
present vendor’s title is based obtained a 
dearee on 3>.th Maroh 1911 setting aside the 
widow’s sale. They obtained posseesion on 
29th November 1911. An appeal having 
been filed from that deoree ky the present 
plaintiff the dearee of the first Coart was 
upheld by the High Goart on the 7th 
Oatober 1914, The present suit wasinstitut* 
ed on the 6tb Oatober 1917. The learned 
Subordinate Judge overruled the plea of 
limitation, firstly, on the ground that Artiale 
97, whiah lays down three years for a suit for 
money paid npon an existing oonsideration 
whiah afterwards failed, from the date i f the 
failuie applied and, following the deaision of 
this Court in fiajogropaZan v. Tirupananthal 

(0)23Ind.Oa8 6705(1914)M. W. N. 876138 M. 
887| 15 M, .T. 240, 

(7) 27 Ind. Caa. 989; 28 M. L. J. 184; 2 L. W. 
i38a 

(8) 29 lad. Caa. 747. 


Thambiran (9), he held that time wonld be 
eonnied from the date of the deoision of the 
High Conrt, that is, 7tb Ootober 1914, so far 
as Artiole, 97 is oonserned, aoeording to a very 
resent deoision of the Privy Ccnnoil reported 
as Bu^um Ohand Boid v. Firthichand Lai 
Ohoadhury (10), time would ran from the 
judgment of the first Court and would not be 
postponed till the deoision of the Appellate 
Conrt. Sir Lawrenee Jenkins, who delivered 
the judgment of the Board, says at page 678*: 

Both Conrts have held that the failure of 
oonsideration was at the date of the first 
Court’s deoree. Their Lordships feel no 
doabt that as between these two deorees 
this is the eorreot view, for whatever may be 
the theory ander other systems of law, under 
the Indian law and proeednre an original 
deoree is not suspended by presentation of 
an appeal, nor is its operation interrupted 
where the deoree on appeal is one of dismis* 
sal.” The ruling of this Court relied on by 
the Subordinate Judge and other rulings to 
that effeot mast, therefore, to this extent, be 
held not to be good law. But we think that 
the Subordinate Judge wes right in applying 
Artiole 116, whioh allows six years for a suit 
for eompensatioD for the brcaob of the 
eontraot in writing registered from the date 
of the breach. In this ea^e there is not only 
an express oovenant for title but also one for 
qniet enjoyment and that latter oovenant 
mast be taken to have keen broken when the 
plaintiff was diepossessed and possession was 
given to the reversioners t. e., (on the 29th 
November 1911), In the oaee before the 
Judicial Con mittee above referred to it was 
also oontended that the period of limitation 
should be taken to have begun to run nben 
the plaintiff’s possession was lost. But they 
held that the quality of possession acquired 
by the poraha&er in that ease (it was appa* 
renily merely formal and not aotual 
possession) was euob as to exelude the idea 
that (he starting point was to be sought in 
the disturbanee of poseession. But that 
eonld not be predicated of the poseession of 
the present plaintiffs, who were in aotual 

(9'' 17 il. L. .T. 149; 30 M.31G. 

(JO 50 hid. Cas. 444;46C 670:17 A. L. J. 614; 
ro M. h. J. fif.T; 23 C. W. N. 721; 21 Bom. L. E 632; 
U0l9i U. W. N. 258; 30C. L.J. 71; ^6id. L. T. 131; 
10 L. W.4i6; 461. A. 62 iP. 0.). 

■■'•rage ofT6'c:-[£dT] 
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poisesaion and eDjoyment of the property 
nntil dispossessed in exeoation of the dearee 
obtaioed by the reversioners. 

It has been held in some oases that, where 
a deed cf sale is fonod to be void ab initio, the 
tanee of aotion for breaob of oovenaDt for title 
arises on the date of sale, see Vonkatanara- 
timhulu V. Peramma (11)], if the suit is one 
oovered by Artiale 62. Bat in this ease it 
ooald not be said that the oaase of aotion for 
•ompeosation for breaob of oovenaot for 
qaite enjoyment arose on the da'e of sale. 
The sale was not void ab initio bat 
only voidable at the instanoe of the rever* 
aionerp. The oovenant for qaiet possession 
ooald not be said to have been broken antil 
the date of distarbanoe of the plaintiff’s pos- 
session. 

The appeal mast be allowed and the 
plaintiffs will have a decree for damasres 
whioh will be aseeseed as follows;— Rs. 2,fc00 
the prioe whioh the 6r8t plaintiff paid for the 
property pUs interest on that amoant at 6 
per oent. from the date of dispossession, 
namely, 29th November 1911 plus the amoant 
of mesne proBts whioh they bad to pay ander 
the deoree in the reversioners salt, viz., 
Rs. 1,071 and also costs paid by them ander 
that deoree amoanting to Rs. 1,272 10-0. 
The plaintiffs will have their costs from the 
respondents both in this and in the lower 
Coart. 

M. c. P. 


Appeal allowed. 


(11) 18 M. 173; 5 M. L, J. 32; 6 lud. Dec. (n. b.) 

470. 


COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

ShCORD Civil Arpg*L No. 98 op 1918 19. 
November i2, Idiy. 

Present-. — Mr. Perard, S. M., and 
Mr. Harrison, J. M. 

RAM SARAN — Appellint 

versus 

TULSHT RtipiNOBNTS. 

Agra Tenanetj Act <II of ifiOl), «. HX—Tredpanser— 
Suit to eject trespasser as tenant, maintainability of. 

Where a laadtord chooses to treat a trespasser as 
a teaaDt aad sues for ejectment, he is quite entitled 
to do so and section 34 of the Agra Tenancy Act 
applies to such a case, 

Second appeal from the order of the Com* 
misaiuner, Meerat Division, dated the 
8th of May 1919, in a case of ejeot- 
ment. 

JUDGMENT. 

HiBRisoN, J. M., — {Notemher 5, 19(9),— 
In this oRse the defendants-respondents 
were apparently in possession of the whole 
plot No. 852 whioh, however, belongs to 
the proprietors of three different khatas of 
the khewat. Khata No. 2 belongs to mohal 
Ram Saran of whioh the plaintiff appellant 
is the lambardnr. It appears from the 
paiwarVs evidence that there was some 
boQodary dispute between the owners of 
khata No. 2 and the other khatas ioter* 
ested in this plot and altimately a portion 
meaearing 7 biswas was marked off as the 
share belonging to khata No. 2. The 
defendants-respondents bad been in posses- 
sion of the whole plot No. - 52 apparently 
as khudkaiht and when this new boandary 
marking off these 7 btsera^ was erected, 
they ceased, of oouree, to bold the land 
as khudkasht, for it remained their own 
property no longer. Tbe appellant, lambar- 
dar of the other khata, then seed to eject 
them with reference to section 34 of tbe 
Agra Tenancy Act choosing to treat them 
as tenants, Tbe Assistant Collector decreed 
tbe claim hot tbe Commissioner reversed 
tbe decision on tbe ground that tbe relation 
of landlord and tenant did not exist between 
the parties. It seems true that this is 
clearly a ease to whioh section 84 appliee 
and it has been repeatedly held that if 
tbe land-holder chooses to treat a trespasser 
as a tenant and sues for ejectment, be is 
quite entitled to do so. For this reason, I 
iODsider that tbe Commissioner’s decision is 
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wrong in law, and I woald allow the appeal 
and rsttcro the order of the Assistant 
Gollfotor with oosts to the appellant in all 
Ooarts, 

FfKAhD, S, M. — 1 agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

City Civil Court Appeal No. 17 op 1919, 

Marah JiS, 1920. 

Present : — Sir John Wallis, Kt., 

Chief Jastioe, and Mr Jnstioe Krisbnan. 

NANA TAWKER— Plaintiff No, 1 

— Appellant 
vertus 

BHAVANI BOYBB and another — 
Plaint, FF No. 2— Defendant No. 2 
— Respondents, 

^idhi, deposit in— Depositor noininnting person to 
receive deposit— Nomination, whether can be enforced 
as ^Vill, 


a Nidlii, aud iu accordanoo 
with its Articles of Associatioo nomiaated N as the 
person entitled to receive the monoj after his death. 
T. died and N- brought the present suit to recover the 
amount of the deposit ; 

Beld, that the nomination could not be enforced as 
a v\ 111 as It was not attested by two witnesses, and 

r L. , acquired no interest in the deposit. 
Lp. 241, col. l.j ^ 

Appeal against the decree of the City 
Civil Coart, Madras, in Original Sait No. i06 
of 1918. 

Facts appear from the jodgment. 

Mr. T. R, Vencatarama Sastriar (with him 
Messrs. T. Sun-iara Rous, tonnusawmy Aipar, 
and Rarainswmy Aiyar), for the Appel- 
lant.— The plaintiffs are entitled to the 
deposit amount by virtue of their having 
been nominated as payees by the deeeased 
depositor. The very objeot of nomination and 
of shanging the nominee at the pleasure of 
depositor, ia. under the rules of the 
Widhi to enable them to know beforehand 
to whom they should pay the money. Suoh 
provision exists in the sase of Friendly 
boseties and Insurauoe Companies where the 
nomineea were held entitled to the moneys. 
See Ashby v. Costin Cl), Rennet v. Slater (2). 


^ (1' (1888) 21 Q B. D. 401' 
T. 224: «7 W. E. 40 33 J. f 

Q.B 45:68 L 
82*1 47 W. B.82j 16 T. L. E. 


L. J. Q. B. 491; 69 L. 
Q- B. 45; 79 L. T. 


Davies, In re; Davies v. Davies (.S) and Fiorina 
Marii'ee V. /-into (4). In Fiorina Marties v. 
Pinto (4) there are observations to the effeot 
that even where the nomination is ambnla* 
tory in oharaoter and the nominator has die* 
oretion to ohange bis nominees, where the 
Sooiety undertakes to pay a partionlar per* 
son, that person is entitled to the money. 

Though the plaintiff’s claim oannot be 
supported on the basis of a Will or a trust, 
it is sustainable in enforoement of a oontrast 
between tbedeooased Naganatba Tawker and 
the Nidbi that the deposit should be re paid 
to the plaintiffs on Naganatha's death. The 
nomination would otherwise be a meaning- 
less superfluity. The fast that the nominees 
were strangers to the oontrast does not 
affect the question, as the oontraot was for 
their benefit. Iswaram Pillat v. Taregan 

(5) . 

Mr. A. Krishnasivmi Aiyar (with him 
Messrs. iVanoi/ioy Davey, A. V, S^shaya and 

M. Patanjali Sastri), for the Respondents. 

The nomination is one of the formalities to 
be observed in fixed deposit applications to 
funds and Nidhis. It oannot operate or be 
enforceable as a Will. Plaintiff’s right oonld 
be sustained only if they oouid produce a 
Will of the late Naganatba Tawker executed 
with due formalities. Even if the nomina- 
tion could be treated as a Will it is unenforce- 
able without Probate. 

There is no question that the Nidhi is 
liable in any fiduciary capacity to account to 
the plaintiffs. No trust was oieated and 
none can be implied. The oases relied on 
by the other side bear on the construction of 
the Friendly Societies Act. In Ashby v. Oostin 

(1) the Friendly Sooiety could, under their 

rules, distribute the insurance money among 
the relations of the deceased. In Fiorina 
Marties v. Pirdo (4), there was a special 
contract between the deceased and his 
nominee for consideration paid by the latter. 
In these Friendly Societies the money was 
not treated as the absolute property of the 
subscriber. Here, the deceased bad abtoluto 
dominion over the property. He oonld renew 
or withdraw it without any consent bv tha 
Nidhi. ^ 

4 /w E^i*3^ ^ 

(4) 42 Ind Caa. 677; 33 M. L. J. 476. 

(6) 23 Ind. Caa. 961; 88 M, 753; 26 M. L. J. 127. 
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The non Dfttio'i eoold not be treated as a 
eontraot with to^ Nidbi. There is oothingf 
to show that the Nidbi nndertook to pay 
the money to the plaintiffs. The deposit 
reseipt, Exhibit II. oontains no referenoe to 
it. The reseipt is ‘not transferable’ for- 
bidding aseignment. Rale c6 deals only 
with obange of nominees. 

Even if the nomination is a oontraot plaint* 
ifffl were not parties to it and ooold not 
enfcree it. See Sh'rnkar Vifhoanath Wagh v. 
IJmahai Sadathiv Wagle (6). 

JUDGMENT. 

Wallis, 0. J.— The deceased. T. Naganatha 
Tawker, on the Uth May 1913 applied by 
letter, Exhibit ll, to the Nidhi, which is 
the first defendant in the ea‘p, and requested 
them to receive payment of Rs 200 for 
twelve months on fixed deposit. The ap- 
plioatior, which was made in a printed 
form provided by the Nidhi, contained 
certain particulars to be filled in by the 
depositor icoloding the following : 

“Name of the person entitled to receive 
the deposit paid by me after me, relation* 
ship, profession or cooupation”. Against 
this he entered the names cf the present 
plaintiffs. ‘T. Nana Tawker, elder brother’s 
son. T. Kripasunker Tawker, grandson.” 
He then received from the Nidhi the fixed 
deposit receipt in the usual form, Exhibit I, 
which provided that interest would cease at the 
end of the twelve months, when the receipt 
should be sent for renewal of payment 


bo&riog ft one anoft Blamp. 

Article 36 of the Articles of Association 

of the Nidbi which was registered under the 

Indian Companies Act may be translated 
as follows : “if ary accident should happen 
to one of the signatories in order to transfer 
the share, etc., to which he is entitled he 
must wnte giving specific details as to the 
person to be entitled to receive the money 
after hie death or bis heirs may receive 
it.. ..Should any one desire to alter the 
names of the said persons it can be^^done 
on payment of a fee of annas two . It 
is slated by the learned Judge that the 
depositor was a member or subscriber of 
Nidbi, aid this bas not been questioned 
before ns. Consequently, the Articles cf 
Association were binding as between him 


r (6) 19 Iml. Cae. 736; 37 B. 471; 16 Bora. L.K. 

c'f). 
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and the company. It was also admittedi 
as stated by the learned Jadge, that the 
nomination in Echibit ll mast be taken 
to have been made parsaant to Article 36. 

Oa these facts the learned Jadge has 
held that the right to reoeivs the deposit 
is in the second d8fendan^ the heir of the 
deoaased, and not in the plaintiffs, the 
nominees under Exhibit II. 

Mr. T. R. Veokatsrama Sastri in sapport 
of the aopellant's claim relied on Aihby v. 
Ooitin (U, Davies, In r&, Davies v. DattM (3), 
and Bennet v. Slater (21 Florini Uarties v. 

/ into (4). Bennet v. Sinter (2) was a decision 
on the conetraotion of section 15 of the 
Friendly Societies Act, 1875, and is of no 
aseistance. In Ashby v. Oostin (l) the action 
was in respect of the insaranoe money 
which had been paid to the defendant by an 
unregistered Friendly tiociety to which the 
deceased belonged. The rales empowered 
the Society to dietribate tbe insarance 
money among tbe relatives specified in each 
proportions as they ehoald think fit, aolese 
the deceased had otherwise beqaeatbed it 
and if the deceased left no such surviving 
relatives and bad not made a Will they 
were only liable for his funeral expenses. 
Cave, J , held that, on tbe death of the 
flubsoriber, the Society, by the terms of 
the contract, were entitled to deal with 
the money in the manner provided in the 
rules. The decision in Fiorina Morlies V. 
I’into ( 0 was a pimiUr case. In Davies, In re\ 
Davies v. Davies (3), again, the ease related to 
tbe insurance money payable under a policy 
entered into with an unregistered Friendly 
Society. Under these rulei*, the inanranee 
money was payable to the nominee of the 
policy holder and, in default of nomina* 
tion, to hie assignee a-d, in default of 
assignment, to hia widow, and, if he left 
no widow, to bis children living at this 
death in equal shares. This, again, was 
treated by North, J , as a contrast with the 
society that tbe insaranoe money should 
be applied on the member's death in this 
way and as having authorised them to 
divide it among bis daughters in tbe event 
which happened. Both these oases pro* 
seeded on the footing that, under the 
contract, the insarance money was not the 
absolute property of the subscriber. North, 
J., observing in the latter came that he 
had a contingent interest which woald 
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bava beo^nie absolute on the happening of 
a oertain event whiob, hofvever, did n't 
happen. It in my opinion, nnneoe'Sary 
to consider these decisions in the present 
ease becanse here the 6xed deposit all alon? 
formed part of the sobsoribei’d estate, and 
was re payable to him at the end of each 
period of twelve months nnlese renewsd. 
The case is just the same as if the Bank 
of Madras or any other Bank which takes 
6zed deposits were to regnire the appellant, 
as in this case, to 611 in a formoontain 
ing the name of the person to whom it 
was to be paid after the depositor’s death, 
In sach a case it might be said to bo 
a term of the contract entered into bet- 
ween the parties that, if the 6xed deposit 
became payable after the depositor’s death, 
it shonld not go under the ordinary law 
of saocessioo to his legal representative 
and, as regards the beneOeial sorplns, to 
tbe next of-kin of the beneBciaries under 
hia Will, bat to some one else. The law, 
however, is that, in the absence of a Will, 
the next of kin are entitled to sncceed 
and if any one desires that any portion 
of bis estate sboald go to any one else, 
his only coarse is to make a Will in the 
proscribed from. The nomination in the 
pretent case cannot be enforced at a Will 
as it is not attested by two witnesses and 
Probate has not been obtained as rtqaired 
by the Hindu Wills Act in the ease of 
Wills ezecnted in a Presidency Town. 
Therefore, no effect can be given to it. 
This view is in accordance with a decision of 
the Irish Courts in Towers v. Hogan (7). A 
nomination oftbis kind, in the langnageof Lord 
Oozens-Hardy in Waiiame, In re, Williams 
Vs Ball (y)| S86IQS to bo, if anythingf, in 
the nature of a testamentary instrument” 
and must, therefore, fail for want of due 
execntion. ^ There can be little doubt that 
there, as in tbe present case, tbe object 
was to avoid tbe trouble and expense of 
taking out Probate or Letters of Ad- 
ministration, but the method adopted is 
one which the la<v cannot recognize, The 
appeal fails and is dismissed with costs. 

KaisHMiN, J. — This is an appeal from the 
decree of tbe City Civil Coart in Ori^lasl 
Suit No. 306 of 1918 dismissing tbe plaint- 


(7) (1889) 23 L. R. h-. 63. 

^ .I.Ch .33; ir. L. T. 63 
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iff’d salt. Tbe facts of the case are an* 
dispU'ei. The 6rst defendant is a Nidhi op 
Fund carrying on basioess in Madras and 
is registered under the Indian Companies 
Act. One Naganatha Tawker, a share-holder 
in it, deposited a sum of R«. 200 in the 
Nidhi in May 1913 as a 6xed deposit for a 
year under receipt Exhibit I, That receipt 
is in the following terms : 

“Received from T. Naganatha Tawker Bs. 200 
only as a deposit re payable 12 montbi after 
date with interest at the rate of 7\ per cent, 
per annum. 

N. B.— Interest will cease at tbe 
expiration of the above period of 12 months 
when this receipt mast be sent in for pay- 
ment or renewal endorsed by the depositor.** 

it also adds “not transferable". This 
is the nsual form of 6xed deposit re* 
oeipt that Banks and Funds issue When 
making this deposit, Naganatha Tawker put 
in an application to the Fund for the 
purpose on a printed form as prescribed 
by tbe rules of the Fund. It is Bled as 
Exhibit II. One colnmn in it was headed 
‘ name of the parson entitled to receive 
the deposit paid by me, after me, his rela- 
tionship and profession or oocnpatiou"; under 
that beading Naganatha Tawker bad Slled 
np the names of the two plaintiffs. 

Naganatha Tawker died sometime in 1915 
withont renewing the deposit or withdrawing 
the money. In this snit plaintiffs claim 
the money as tbe nominees in Exhibit II 
against Naganatha Tawker’s heir at law, his 
daughter, the second defendant. The learned 
uity Civil Jndge held that the nomination 
give tbe plaintiffs no right to recover the 
money and dismissed their suit and hence 
the appeal. 

It is clear on ths facts, and it is not 
denied, that the right to the deposit money 
oontinned to be in tbe depositor till hia 
death and that he was entitled to deal with 
it or to withdraw it as be pleased. No 
consent of the Fund was neoBssary to enable 
him to exercise full dominion over tbe amount 
af'er the period of tbe Bxed deposit was 
ovar. It was also open to him under rule 
36 of the Articles of Association of the Fund 
to change his nominees as he plpased on 
paying merely a registering foe of 2 annas 
to the Fond, though he did not do so in 
the pre-enb case. In these circa mstanoes, 
it was conceded by Mr. Venkatarama Sasfcriar 
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for fche appellaot, that he oonld cot support 
his olient’s olaim on the basis of an a^sigO' 
ment or of a trust. The retention of 
domioioD over the money by Nagaoatha 
Tawker ia altogether inoonsisteot with 
either position. See IVarriner v Rogers (9) 
as to trusts. The arrangement as one 
intended to take effest after the death of 
Mr. Tawker is clearly in the nature of a 
testamentary disposition and oould have been 
well supported aa a Will if the formalities 
sequired by law for a Will had been complied 
with. Aa Exhibit If was executed in 
Madras, the Hindu Wills Act will apply to 
it and if it is to be treated as a Will, it 
should ba^e been attested by two witnesses 
at least but unfortunately for the plaintiffs 
it is only attested by one. It, therefore, fails 
as a Will, and even as a valid Will there is 
the farther dilBsuIty in their way that no 
Probate or Lsttere of Administration has 
been obtained to enable them to maintain a 
suit on it. 

Mr. Venkatarama Sastriar. therefore, con* 
ceded that he could not support his client's 
ease on the basis of a Will either, but, as 
1 understood him, hs C3ntended that it was 
a part of the contract of deposit between 
Naganatha Tawker and the fund that the 
latter should re pay the money to the plaint- 
iffs in the event of the former’s death without 
having withdrawn it or changed, the names 
of his nominees and, as that event has 
happened, the plaintiffs, as such nominees, 
became entitled to the money as against 
the heir at-law of Naganatha Tawker. For 
this argument he has first to establish that 
the Fuad bad undertaken to pay the nominees 
as alleged ; or, in other words, the pay- 
ment to the nominees was a part of the con> 
tract between Naganatha Tawker and (be 
Fund. I am not satisBed that this has been 
proved. The receipt, Exh bit I, which con- 
tains the terms uuder which the deposit 
was made maBes no »'eferenoe to payment 
to nominees. In fact, it expressly provides 
for the depositor to endoree and return it 
for payment or renewal and excludes by 
the words “ not transferable ” any assignee 
claiming the money. We have not been re< 
ferred to any rule in the Articles of Aeso- 
oiation of the Fund requiring the deposit 

(H) (1873) Ifi Eq. 340; 42 L. J. Ch. 581j 28 L. T. 

21 W. K.76l>. 


to be re paid to the nominees on the 
depoeitor’e death. Rule 36 merely deals 
with the change of names of the nominees 
or heirs and rule 37 has reference only 
to share monies and not to any deposit. 
Therefore, no term can be imported into 
the contract of deposit as implied by the 
rules, to re pay to the nominees. No doubt, 
the deposit was made in pursuance of the 
applioatioD, Exhibit II, but there is nothing 
in Exhibit 11 to show that the Fund was 
bound to pay or undertook to pay the 
nominees or that the statement in it was 
anything more than a mere representation 
by Naganatha Tawker to the Fond as to 
who he wished to be treated as the heir 
to this money on bis death, which the Fond 
may or may not act upon as they choose, 
E^en if it ia treated as a direction or 
mandate to the Fund to pay to the 
nominees, it will still fall short of a contract 
and the fact that it was open to Naganatha 
Tawker to change bis nominees at any time 
as be pleased without the ooncorreuce of 
the Fund and to withdraw the money if be 
chose is rather in favour of the contention 
that there was in reality no contract 
as to payment to the nominees. If the 
contract is not proved the &rst plaintiff’s 
argument baied on the existence of such 
a contract must fail. Treated as a 
mandate, it was of no effect as it became 
revoked by Naganatha Tawker’s death. See 
In re, IVtlltams v. Ball (8), 

But even if we take it that the Domination 
of the plaintiffs was euffioient in law to make 
the payment to them of the deposit money on 
Tawker’s death a part of the contract between 
him and the Fund, I think we should still hold 
that the plaintiffs, who were no parties to 
that contract, obtained thereby no right to 
the money. To bold otherwise will be, it 
seeme to me, to allow a testamentary die* 
position of property to be made in the form 
of a contract and thereby enable parties to 
dispense with the formalities of the Hindu 
Wills Act aud the necessity to take out Pro* 
bate or Letters of Administration to the 
estate of the deceased and lead praelioally 
to a repeal of that Act for the agreement 
to pay to the nominees did not admittedly 
come into opeiation till Tawker’s deaib. 
A somewhat similar attempt was made in 
the case of Towers v. Bogun (7) where a 
person invested monies in aj Fund^.and 
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wrote a letter to another asking him to 
distribate it to eertain persona in a oertain 
manner after bis death, this was done 
statedly for the purpose of saving the 
tronble and expense of taking ont Adminis* 
tratioD. The learned Judges in the 6ret 
Irish Court held that the letter bad no 
legal effect to pass the property to those 
persons and they observe that to hold 
otherwise will lead to the Statute of Wills 
being praotiaally repealed. In the ease of 
William, In re, Williamg y. Ball (8) already 
sited, where a policy-holder made an endorse- 
ment on the polisy authorising bis housekeeper 
to draw the insuranee money in case he pre- 
deceased her, the Court of Appeal held 
that she had no right to the money. Lord 
Cozana-Hardy, M. R , says in his judgment : 

it seems to me to be extremely diffiautt to say 
that this document, which did not confer 
on the assignee any power or right during 
the assignor’s lifetime, was an assignment 
of the policy or anything else than an 
attempt to give her an interest at his 
death in the event of his predeceasing her. 
If that be so,. ..the assignee’s claim cannot 
bs supported on any ground, ” the testa- 
mentary disposition failing as not being 
properly carried on. In the case of Oleaoer 
y. Mutual Reserve Fund Life Association (lO) 
it was hell that on a policy taken out 
by the husband for the batjeSt of hie wife 
and 80 stated in the policy itself the wife 
obtained no interest in it apart from the 
Married Women’s Property Act That case 
was no doubt complicated by the wife 
having murdered the husband but that did 
not affect this pirt of the case. Lord Esher 
M. R , says on page 152 : “l think that, apart 
from the Sbatote, no intereat would have 
passed to the wife by reason merely of being 
named in the Policy.” Lord Justice Fry ob- 
servej, on page l5l : "independently of the 
Mamed Women’s Property Act, 1882, the 
effect of this transaction was in my opinion, to 
craateacontraotby the defendants with James 
Maybnck (the husband) that the defend- 
ants would, iu the event which has occurred, 
pay Florence Maybrick (the wife) 3^2.000 
assured, it would be brokeu by non pay- 
msnt to her ; but the cause of action re- 
suiting from such breach would vest in 
the executors of the assured, and not in the 


mm! j,"?. iso"' '' ‘2' 


payee. She was, indspsndently of the 
Statute, a stranger to the contract. ” This 
case was oitsd at length and followed in 
Oriental ffoverament S'ecufili/ Life Assurance 
Company Untied y. Vanteiu Ammiraiu (ll) 
in which it was held by this Court that, 
where the assured does not, in his lifetime, 
create any trust in respect of the insuranoa 
money under a policy for the bene6t of the 
wife and children they get no interest and 
that the money forms part of tha assured 
estate and is recoverable by his legal repre- 
sentatives. This case was no doubt overruled 
by toe Full Bsnch in Po'ikunnri Balamha y, 
Krishnayyi (12) but only on the question 
whether section 6 of the Married Women’s 
Property Act, 111 of 187-1, applied to a Hindu’s 
wife and ohidren or not, the Full Bsnch 
holding that it did. This qies-iion, however, 
does not arise forour consideration in this case. 
Bat on the point before us, apsaking of the 
Oifle In Pokkunuri Balambi y. Krishnayya (12), 
White, 0. J., says : on page 506* “If the view 
taken by the learned Judges as to Married 
Women’s Property Act was right, 1 should 
agree with their oanclusion that no cause of 
action arose to the beneficiaries and that the 
policy moneys formed part of the estate of 
the assured, notwithstanding that, under 
the contract, the money was payable to 
the beneficiaries in default of trustees. ” 


A. similar view was taken in Bimbay iu 
Shankar Vish‘}anath Wagh v. Umabai Soda- 
shio Wagle (6). It was held io that case that, 
though the policy was a contract expressed 
to be for the benefit of the wife, nevertheless 
she got DO interest in the insurance money 
thereby as she was a stranger to the contract. 

Mr. Venkatarama Sastriar has, however, 
drawn our attention to the ruling in 
Fiorina Marties v. Pinto (4) and the oases 
cited io it as in favour of his argument. 
But on examining that case it will bs 
found that the decision was bassd on the 
ground that there was ao agreement for 
consideration paid between the policy-holder 
and the nominee that the bonus should 
belong to the latter. This agreement is re- 
ferred to a second time by the learned 
Julge m distiQguishiug che case before him 
from the insuraoos oilicy cases ab.vA 

•Page of 37 M.— ^ 
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meDtioDed ^biob were oited to bim. He 
cayF : " Id a case like tbia, where tbe ncmioee 
by Bgreemect with tbe Dominator was en> 
titled to tbe money, there ean be no 
qneeticD tbat aa between the estate of tbe 
nominator and the ncmicee tbe latter is 
entitled to it.” That is a position tbat 
does not exist in the present ease ; in fact, 
tbe nominees here did not koDw of their 
nomination by Tawker till sometime after 
the latter’s death. Tbe deoi.sion is, therefore, 
•learly distingaishable from the present 
ease. Bnt Mr. Venkatarama S'lstriar has 
relied on tbe diotnm of tbe learned Judge 
where be says, referring to the English 
eases which 1 shall presently consider * In 
all these oases ^he prinaiple adopted was 
tbat if, under tbe contract between the 
member and tbe Society, the booiety under* 
takes to pay a particular person, tbat person ie 
entitled to the money, though the member 
may have the power to select any person 
he chooses and though the nomination may 
be ambulatory iu character so as to enable 
the member at his etitire discretion to 
change the nomination or even to make 
the Fund his own by merely observing tbe 
formalities prescribed by the rules. ” With 
all reipect to tbe learned Judge, it seems 
to me tbat this dictum is not borne nut 
by tbe oases oited and is inooneistent with 
the view expressed in the oases I have 
referred to above and I am unable to 
follow it. Turning now to tbe oases cited, 
it will be seen that in the case of Ashhy 
V. Oo$tin (1) Cave, J., based his judgment 
on the fact that the money in question 
was not the money of the deceased at any 
time though payable out of a Fund to 
which he and others contributed. He 
might have made it part of his assets by 
Will but he did not do so. The learned 
Judge points put tbat the Society had full 
discretion, in tbe ciroumstanoes that happen- 
ed, to determine which of the relatives of 
the deceased should get the allowance and 
in what proportion. It was, in tbe^e oir* 
enmstances, that the administrator’s suit 
against the sister who bad beeu selected 
by the Fund for payment was dismissed, as 
manifestly he would have no rights iu the 
money paid to her. That case is entirely dis* 
tingoishabte from the case before us inasmusb 
as here tbe money belonged to Tawker 
and continued to be bis till his death and 


there was no payment by the Fund to any 
one. Tbe next two oases of Davies, In re, 
Da ies 7. Davies (3) and Bennet v. slater (ji) 
were, as observed by tbe learned Judge 
himself, eases of Societies registered under 
tbe Friendly Societies Act. Tbe latter case 
proceeded purely on a construction of section 
15 of tbe Act of 1875 and there is no general 
principle stated in it which ie applicable here. 
In tbe former case tbe facts were that tbe tea* 
titor, Mr. Davies, did not deal with the policy 
m )oey in his Will. But under tbe rules of 
the Society which were incorporated in tbe 
policy and formed part of tbe on'raot tbe 
money was payable to tbe plaintiffs, bis 
daughters, and not to tbe defendaut, bis son’s 
widow. North, J., meeting an argument tbat 
(he contract with tbe Fund was against public 
policy as withdrawing the money from his 
creditors and that it was perfectly legal and 
tl at, *' as against persons who claim under 
the Will, tbe contiaofc must ba effectual.” 
Tnis has to be read with tbe context and 
it must be remembered the case was oue to 
which tbe Friendly Societies Act applied. 
Trere is no decision in it tbat, apart from tbe 
Act, tbe daughters were exclusively entitled 
to the money and there was no question of 
any nominees taking. 1 do not think, there* 
fore, that these oases in any way support tbe 
dictum in Fiorina Marlies v. Pinto (4), or are 
aotborities against the view I am inclined to 
t^ke. 

Oar attention was also drann to several 
oases dealing with tbe general qaestion whe- 
ther a person who is a stranger to a contract 
oiQ enforce it at all and, if so, in wbat ciroum- 
sCanoes. That is a question on which 
judicial opinion has differed: See Vannath 
Veettil ItU tanku Uenon 7. Dharman Achan 
(l3J. Tbe general rule is tbat a stranger 
to a contract cannot take any rights under 
it and oaonot enforce it. The exceptions 
are stated by Tyabji, J., in the case in 
Iswaram Pillai v. Taregan (5), where 
tbe authorities are considered and tbe 
question ic disoosred at length. I do not, 
therefore, propose to consider the antbonties 
oi^ed in detail. None of tbe exceptions 
stated seems to me to apply to the present 
oa^e There is no charge or trast created 
here and the only possible suggestion (bat 

can be made is that tbe contract was for the 

( 13 ) 43 lud. Cas. 0i6: 41 M. 488j 22 M. L. T. 643| 
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beneSt of the plaiotiffa. That, however, 
is not 80 , as the deposit was not made for 
their bene^ifc bat for the depositor himself as 
he retained the right to draw ont the money. 
As pointed oat by Tyabji, J., following the 
opinion of Bowen, L. J., in Qandy v. Qandy 
(iJi), *' It is only if the trae intent and effest 
of a sontrast is to give to third parties a 
benefiaial right under it, thst is to say, to 
give them a right to have the eovenants 
in the sontrast performed— and this oan only 
happen, as nointed oat by Sir George Jessel 
in Emprssi Engineering Co., In re (15), — 
‘ when the parties have no power of coming 
to a new agreement the next day, releasing 
the old one,’ then the stranger may be 
allowed in a Coart of Equity to enforce his 
rights under the contract ; bat that the 
whole application of this doctrine depends on 
its being made oat that upon the true con 
straction of the contract each a benehoial 
right is given.” Lird Justice Cotton says 
in the same case : If the contract, althoogh 
in form it is with A. is intended to secare a 
beneht to B. so that B. is entitled to say be 
has a beneBoial right as qm trust ander 

that contract then B. would in a Court of 
Equity be allowed t) insist upon and enforce 
the contract.” Accepting the exceptions thus 
engrafted on this general rule, they do not 
cover the present case. 

I, therefore consider, for the reasons above* 
stated, that, by their nomination, plaintiffs 
obtained no interest in the deposit money and 
that their suit was rightly dismissed and I 
agree, therefore, that the appeal fails and 
must be dismisstd with costs. 

M. 0. P. 

Appeil diimissel. 

(U) (1885) aOCh.D. 57; 54L.J. Ch. 1154: 63 L. 
T. 808; as W. R. 803. 

(15J (1880; 18Ch. D. 125; 43 L- T. 742; 29 W. R. 
312. 


COURT OP THE B04RD OP REVENUE 
UNITED PROVINCES. 

Sioo>D Civil Appeil No. 117 op 1918*19. 

March 23, 192G. 

frecent ; — Mr. Hopkins, S. M , Mr. Harrison, 
J. M., and Mr Porter, J. M, 

EARS A RAN DAS — Aipellant 

tergus 

D::3I SINGH oLae DEBl SAHAl— 

RsSPO^DgNT, 

Agra Tem.ncij Act (II of 1911}, 10 — Ex-proprictiry 

tenant, right of, to surrenln- holding. 


Ttiere is nothing to prereut an cx-proprietary 
tenant from snrrendering bis holding, bat if he dues 
not do so, he cannot contract himself out of the 
provisions of section 10 of the Agra Tenancy Act. 

Second appeal from the order of the 
Commissioner. Meerut Division, dated the 
20«b of August 19.9, in a case of 
ejectment, 

JUDGMENT. 

Harrisom, j. M. {February 12, 1920.) — 
This is a second appeal by the Zemindar 
in an e.jectment suit. 

The facta are that one Bb'gwan Sabai 
mortgaged his property with possession to 
the appellant on the 3rd of January 1911. 
Twodays afterwards, Bbagwan Sabai execnt* 
ed a deed of relinquishment of his gir lands. 
On the Ist of July following, his son Debi 
Si' gh executed a hahuliyat for these same 
gir lands as an ordinary tenant for seven 
years. Bhagwan Sabai was still alive when 
this kobuliyat was executed. In 1913, there 
were proceedings for correction of the papers 
(that is two years later) and Bbagwan 
Sabai himself freely admitted the re* 
linquishmsnt and Dsbi Singh admitted 
himself to be holding under the kahuUyat, 
The Assistant Collector ordered the sir 
entry to be expunged and the tenancy 
of Debi Singh to be recorded. Nothing 
more was beard of the matter until 
the revision of records in 1916 when an 
attempt was made to get the name of 
BiUk R^m, a brother of Debi Singh, 
recorded as a joint tenant with Debi Singh. 
Debi Singh, however, protested and the 
Assistant RscorJ Officer cub outBalak Ram’s 
name and left the bolding in the name of 
Debi Singh alone. As the term of the lease 
was about to expire, the mortgagee landholder 
sued for ejectment and it was only then 
that another brother of Debi Singh and Debi 
Singh himself contended that ex proprietary 
rights had aoorued. The Commissioner has 
held (disagreeing with the Assistant Col* 
lector) in favour of the tenant, on the ground 
that the fam^y, inclaliDg Bhagwan Sabai 
and hie eons, had never lost cultivating posses- 
sion of the land in euit. It eeems to me 
impossible, in the particular circumstances of 
this case, to support the Commissioner’s 
fioding. No doubt, as he remarks, the fami- 
ly had been, and still is, joint, but no sorb 
of claim was ever made to ex proprietary 
rights in the beginning and even two years 
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after tbe relicqaiabment. Debt Singh has 
obvioaely been hitherto holding out as the 
sole tenant of the land. Legally, I think the 
Zemindar has an indisputable ease that 
the ex-proprietary right was folly extin* 
guisheJ, 

I would, therefore, set aside the deoree of 
the Commissioner and restore that of the 
Assistant Colleotor with costs to the plaintiff, 
appellant in both Appellate Coorts, 

Hopeims, S. M. {March 19, 19:i0.)— I regret 
that 1 am unable to agree wieb my oolleague 
in this ease. 

The exeeotion by Bhagwan Sabai of a 
deed of relinquishment two days after his 
exfflutionof the mortgage was olearly a 
transaotion entered into to avoid tbe provi- 
sione of section 10 of the Tenancy Act. It 
was not accompanied or followed by actual 
relicqaishment of the land. Tbe lease in 
favour of Debi Singh, a member of the same 
family, six months later, was merely a 
continuation of tbe same transaction. The 
Commissioner has found as a fact that there 
has been no change in the cultivating posses- 
sion of (he holding. There has, therefore, 
been no effective relinquishment of tbe land. 
An ex-proprietary tenant cannot be prevented 
from surrendering his holding, but if be 
does not surrender it he cannot contract 
himself out of the provisions of eeotion lU. 

The present case seems to me precisely one 
cf those which were condemned in forcible 
larguageby the Privy Council in Mali Ohand 

V, lkram Dllah Khan (1). 

PohTHK, J. M. — Tbe order of the Com- 
missioner must, then fore, be upheld, and 
the appeal dismissed with costs. 

Appeal dismigteJ, 

(1) 39 led. Ctts. 454: 39 A. 173; 15 A. L. J. 160; 6 
L. W. 368; 2 |M. L. T. 267: 32 M. L. J. 383; 21 C. W. 
N. 616; 19 Bom. L. K.433| 26 C. L. J. 24; 11917) M. 

W. N. 463; 441, A. 64(P. C.). 
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MADRAS HIGH COURT. 

Civil Appeil No. 206 of 1919. 

April 22, 1920. 

Fretdit Justice Sadasiva Aiyar 

and Mr. Justice Spencer, 

RAMAOHART, Minor, throcgb his GUAUDiiK 
C. P. SESHAYTAR and another 
— Dependants Nos, 1 and 10 
— Appellants 
f ertui 

SARASWATI AMMAL AND anotber 
Plain. IFF and Defendant No. 2— 

BESPONt'FNTS. 

Hindu Law — Adoption by minor widow, validity 
o/~Right oj widow to dispute and claim against 
adoption - Ei>loppcl—Suit by nidow for herself and 
for co.%cidow impleaded as defendant— Decree for 
whole property, whether can be passed. 

An adoption by a minor widow who has not 
attained sufficient maturity of understanding to 
appreciate the nature of her act is invalid, fp. 248. 
col. 2,1 ^ ' 

In such a caso there is no personal estoppel 
preventing the widow from disputing the validity 
of the adoption and recovering her husband’s 
properties from the adoptee unless the lattcr’a 
position has been prejudiced, [p 248, col, 2] 

Dharam Kunwar v. Dahcant Singh, 16 Jiid. Caa. 
673; 34 A. 398; .6 C. W. N. 675: 9 A. L. J, 73''; 14 
Bom. L. R. 485; (1912) M. W N. 641: 12 M. L T. 95; 
16 0. L. J 60, 23 M. L. J 200; 39 I, A. 142 .P, 0.), 
distinguished. 

here a widow sued for the recovery of her hus- 
band’s properties both for herself and her co-widow, 
impleading the latter as a defendant, the Court can 
pass a decree for tbe entire properly if the co- 
widow assents to such a course during the trial, 
[p, 249, col. 1,] 

Appeal agaiuRf tbe deoree of the Court of 
the Subordinate Judge, Madura, in OrigiLal 
Suit No. 22 of 1917. 

FACTS appear from the judgment. 

Messrs S Srtnitasa Aiyangar and K. Hajah 
Aiyar, for tbe Appellants.— -The plaintiS 
having been a party to (he adoption and 
acted on independent advice is personally 
estopped from impugning or claiming any 
rights under the invalid adoption. 

The decree for tbe entire property was 
wrong. Only tbe plaintiff’s half share 
should have been decreed, Tbe second 
defendant expressly stated in tbe pleadings 
that she would 6Ie a separate suit for her 
share. 

Mr. 0. V. Anontahrishna Aiyar, (with him 
Mr. K. 8. Jayarama Aiyar), for the Re- 
spondents.— Tbe adoption was by widows 
under 12 years of immature understand- 
ing who could not auderstand the natorq 
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of tbeir aok. Snob an adoption io invalid, 
Eovvidi Sattiraju v. Patamsetti Venkaiaswami 
(1). Tayammaul v. Sashachalla Natker (2). 

As to the estoppel, it would only arise 
when the plaintiff did anythiog to prejndioe 
the adopted boy or when the status of the 
latter was so radically ohanged as to pat him 
at a disadvantage. Parvatibayamma v. Bama- 
kriihna Bau (d), Vaithtlinga Mudali v 
Mumgan (4). Here the plaintiff did nothing. 
She never looked after the boy bat was 
eontent to receive the stipnlated maintenanoe 
after becoming a major. 

As to the form of the decree, it gave 
plaintiff the relief which she claimed. 
Though the second defendant eaid in her 
written statement that ehe would recover her 
share in a separate suit she ultimately oon> 
sented to the entire claim of the plaintiff 
being decreed. 

JUDGMENT. 

Sadasita Aitar, J.— The defendants Nos. 1 
and 2 are the appellants. The tenth defendant 
is the natural father of the let defendant. The 
plaintiff is the widow of a Sourasthra Brahmin, 
Sundararamier, who died in April 1906, 
when he was about 22 or 23 years old. The 
plaintiff was the second wife whom he had 
married, when she was a girl aged about 
12 years. The marriage took place only 
17 days before bis death, though he had 
already another girl-wife, the second defend- 
ant, living. The tenth defendant is the 
elder brother of the plaintiff’s husband, 
The plaintiff’s husband seems to have been a 
wild young man who, as soon as he attained 
majority, about 1902, demanded partition 
from his elder brother and obtained his share 
of the ancestral property, worth about 
Rs. 50,000. Since then, he seems to have 
been addicted to strong drink (foreign 
liquors) and, as T faid already, be died when 
he was comparatively young. The plaintiff’s 
case is that the death was sadden and that 
it was caused by heavy drinking. 

The case of the Brst defendant and his 
natural father, the tenth defendant, is that, 


(1) 40 Ind. Cag. 6I8i 40 M. 925; 6 L. W. 603; 32 Si. 
L. J. 119. 

I3M9 E, H. .on^' " 

(3) 18 M. 145; 6 M. h. J. 44; 6 lad. Dec. (n. 8.) 
4DUi 


while plaintiff’s husband was doubtless 
addicted to drink, be also suffered from fever 
for about a week before bis death and the 
direct cause of the death was the fever. It 
has, however, to be remarked that, though he 
was a rich man, no medical attendance worth 
the name seems to have been secured for bis 
treatment daring bis alleged illness. He died 
at about 10 p. u. and the body was cremated 
next morning. Shortly before bis cremation, 
the tenth defendant gave the Brst defendant in 
adoption to the plaintiff and to her co-widow. 
Both are girls of 12 who had not attained 
puberty, and the evidence is that, after the 
adoption, the funeral ceremonies of the 
deceased were performed by the tenth defend- 
ant for his natural son, the Bret defendant. 
Shortly afterwards, another adoption was 
alleged to have taken place of another boy, 
the son of a brother of Ihe tenth defendant, 
(which brother, Yenoatashallapatty, had been 
adopted away to an agnate), The 6rst defend- 
was abont a year old at his adoption and the 
other boy seven or eight years old. Quarrels 
arose soon after between the natural fathers of 
the two adopted boys, and in July 1906 the 
natural fathers, acting for their respective 
sons, divided the moveables and some other 
properties between themselves under the 
lists A and B. Then, in August 1907, the 
plaintiff’s father and guardian gave notice 
to the tenth defendant demanding possession 
of the moveables of the plaintiff’s husband 
which the tenth defendant was in possession 
of on behalf of the 6rst defendant. This 
notice, of course, ignored the adoption of the 
Srst defendant. 

Then, in October 1907, the plaintiff’s father, 
who seems to have been a man of no property, 
(and who did not scruple to give his daughter 
as second wife to a dissipated young mao 
while the Brst wife was living), executed the 
agreement, Exhibit I, on her behalf, the other 
party to the agreement being the tenth defend- 
ant acting on behalf of the 6rst defendant. 
Under this agreement, plaintiff’s father gave 
up, on behalf of the plaintiff, all right to ques- 
tion the adoption of the Gist defendant, on 
plaintiff being allowed a monthly allowance of 
Rs. 1 4 with a house to live io and with the use 
of certain vessels and jewels. That mainten 
anoe was received by him on behalf of the 
plaiotiB till she attained majority, which was 
about 1912 Then she herself received that 
maiotenance till April 1915. Then ehe was 
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edvifcd tlat jle nijglt rcfodiate the fBatnm 
of adoption and she might alpo oontend that, 
even if the adoption took plaae, it wae 
legally invalid. So she brought this anit in 
panper form in Oetober 1910cd behalf of ber- 
aelf and her co* widow, the second deferdart, 
for poeeeesioD of most of the immoveable 
properties left by her hoebatd exaloding one 
dwelling hoofe (It is not clear why that 
dewelling bcof e has been left ont. It may be 
that, 88 scggeeted, the reason is that the 
houflo is in the possession of the plaintiff.) 
it ie unneaeasary to ocnsider tho aase cf the 
defendants other than Noe. 1 , 2 and 10, as 
they do not claim any independent rights in 
the properties. I might also atocae state that 
the other alleged adopted son and his nataral 
father are not parties to this enit and are, 
of coarse, cot bennd by the deaision in this 
case. There was some aontroversy in the 
lower Conrt as to whether tbetwo boys were 
adopted at the same time, or whether one 
was adopted on the day of the oremation and 
the other the next day. I am, however, 
satisfied from the evidence that the first 
defendant was adopted atfiret. It is, however, 
anneaessary to porsoe the sobjeat, as, Ibongh 
the first defendant’s adoption may net be 
invalid on the groned of the impropriety of 
two simnltcneout adoptiens, it is clearly 
invalid on two other groondf ; namely, (1) 
that the widows who adopted the first defend* 
ant were minors who bad not attained snffi* 
aient matnrity of underatardii-g ; eee hni> 
vidi Sattiraju v. Fatamieifi Veiikatas7v imi (1) ', 
and (2) that it has not been proved by ary 
reliable evidence that the plaintiff’s husband 
(whom no one expeated to die enddenly, when 
he was quite a young man and who even ooii* 
treated a eeooLd marriage 1 7 days before his 
death) gave oral authority to his girl wives 
to adopt a eon after his death. The evidence 
on this point ae to authority has been 
aarefully dipcoserd by the lower Court 
and 1 agree with its aonolu^ion on that point. 
No doubt, there are admissions of the plaint* 
iff’s father and cf tho plaintiff as to the first 
defendant beirg tie plaintiff’s hueband’s 
adopted 6cr, in the roce’pte executed for them, 
for the maictenanoe amounts received by them. 
That admission rauet, ro doubt be taken as 
an admission, both cf the factum and of 
the validity of the adoption, In that view, 
the burden oi proving that the adoption c f 
plaintiff ie not a valid adoption may be 


said to lie on (he plaintiff. We have, 
however, at this stage of the litigation, 
to arrive at a finding on that question 
on the evidence as a whole, and I entertain 
no doubt on the evidence that there was 
DO authority given by the plaintiff’s husband 
to make an adoption. Further, on the ad* 
mitted fact the widows being girls of 12 or 
13, the adoption is wholly invalid. An 
invalid adoption cannot be ratified by mere 
admissions and acqnieseenoes. 

The only remaining question is, whether 
there is a personal estoppel which prevents 
the plaintiff herself from disputing the 
validity of the adoption. The eases of 
Tarvalibat/amma v. RamahriBhna R.iu (3) 
and Vaithilviya Mudali v. SJunigan (4) 
make it clear that, nnlees the status 
of the alleged adopted boy has been 
eo radically changed that be could 
not go back to his natural family, it is diffi- 
cult to sustain the plea of estoppel by the 
conduct of the adopting party. It may be 
that the decision in Paroatibayamma v. Rama 
Krishna Bau (3) laid down the law in too 
broad language. (See Mayne, paragraph 
209), Where the adopted mother herself 
made representations that she bad author* 
ity to adopt and then adopted the boy, when 
she secured a wife for him according to her 
own inelinatioDB and ideas, when she changed 
his statue from that of a boy in a family of 
peasants to that of a scion of an aristocratic 
Zemindar’s family acd when (be adopted boy 
incurred debts and changed his mode of life 
on the faiih cf representations (made to bis 
natural father) as regatds the alleged author* 
ity to adopt, those expenses having been 
incurred to defend his etatua againet others, 

11 may be that the adoptive mother herself 
would be personally estopped, as held by the 
Privy Council ir. f'hamm Kuniear v. Baluaut 
Singh (i>), (though the observations as to 
ehtoppel in that case are obiter di(ta.) But 
in the present case the plaintiff was a child* 
widow when she made the adoption. The 
boy was nominally adopted to bis own pater* 
nal unolf. The girl (adoptive mother) 
never interfered with the estate and did 
not Irok after the hoy at all and all that 
ehe did was that, after she became a major, 

(ft) l.'> Inti. Tns. .'?4 A. 89«; IHC. W. N. '75j 9 
A. L J. 730j 1 i Horn. I.. K. 4S'>s M. W. N. Gil 

12 M. L T. 96j 10 0. L. J. 60| 23 M.L. J. 200; 39J.A. 

142 (P. C.). 
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abe reaeived the maintaioaDae amonot, whiah 
her father bad aeoared for her, wbec she was 
a minor. The money whiah ebe got aa 
maintenanae was her own money, if the 
adoption (as I hold) was invalid. There is 
no all^ation in the written statement that 
the plaintiffs made any representations on 
the faith of whiah the adoption took plaoe, 
or the 6rst defendant has been prejodioed. J, 
therefore, agree with the lower Conrt that 
there is no question of estoppel. I might 
farther state that, on the prinoiple of the 
deaision in Suhappaya v. Venkatramana 
Upadya (6), there oan be no estoppel, 
where the other side knew the fall faots. 
The drst defendant's father knew all the 
fasts and knew that the girls were only 12 
years old when the adoption a as made. 

Finally, an argnment was pot for«tard 
that the plaintiff eoald ane only for a half 
share of the properties and not on behalf of 
the leoond defendant also, for the whole pro* 
perty. Some stray observations nnoonneoted 
with the oontext were quoted from certain 
desisione in support of this eontention. But 
1 am satisfied that there is nothing in this 
eontention. The Court has full power to 
give a deeree on the facts found in favour 
of one or more of the parties who are 
entitled to sueh deoree, provided they do not 
objeot to be ranged as plaintiffs. In the 
preaent ease, the seoond defendant is willing 
to be made a «o-plaintifi. Of oourse, the Court 
should not ordinarily give a deeree for 
reliefs not asked for, without directing the 
plaint to be amended. In this case, the relief 
given by the deeree does not go beyond the 
relief asked for in the plaint. No doubt, the 
second defendant said in her written statement 
that a separate suit has to be filed for obtain- 
ing possession of the half share due to her. 
But, as 1 said, whatever ebe might have said 
in the written statement, provided ebe now 
agrees to be oo plaintiff with the plaintiff 
on record I see no objection to the uphold- 
ing of the deoree of the lower Court. 

In the result, there will be an order to 
make the second defendant a oo- plaintiff and 
the lower Court’s deoree will be confirmed 
with costs of the plaintiff payable by the 
appellants. 

SPEHOitB, J, — I agree that, upon the evi- 

(6) 5 Ind. Cas 732: 38 M. 459| 20 M L. J. 
767} {IQlOj il. W. N, 2U. 


dense in the ease, there is no satisfactory 
proof, either that the deceased gave author- 
ity to the plaintiff to make an adoption or 
that she was of a sufficient capacity to under* 
stand the nature and consequence of her act 
or that ehe voluntarily took the boy in 
adoption. I think that if the deceased Sundara- 
ramier was conscious of bis approaching 
decease, he would either have made the 
adoption himself of the son be desired to 
take in adoption, or he would have given some 
written authority to one or both of bis wives 
to adopt a suitable boy after bis death, and, 
in doing so, be would not have neglected to 
make some provision for bis wives whose 
parents were present at his death-bed. The 
plaintiff, at the time of her husband’s death, 
was a minor of the age of 12, as she did not 
attain majority till October 1911, and the 
death took place in April 1906. In order 
that an adoption should be valid, it is neces- 
sary that the adopting parent should have 
such intelligence as to appreciate the nature 
of the act and to take an intelligent part 
in its performance. [See Tayammaul v, 
^ashackalla ^aicher (2)]. The alleged adoption 
followed so closely on the heels of the giving 
of the authority to adopt and the minor 
plaintiff was represented by her father and 
surrounded by relatives so that the transac- 
tion had all the appearance of being a con- 
certed family arrangement. In this respect 
this ease resembles the above case which 
went on appeal to the Privy Gonncil. 

I am also satisfied that there is no case of 
estoppel here. In order to make an estoppel 
it is necessary to show that the first defend, 
ant’s position was in some way changed 
to his disadvantage in consequence of the 
adoption so as to render it inequitable that 
the adoptee should be re^^tored to his place in 
the natural family [.See Vaithilinga Mudali v. 
Munigan (4) ] It was pointed out in that case 
that an invalid adoption per se does not 
destroy the adoptee’e rights in bis natural 
family. The circumstances of the case in 
Dharam Kunwnr v. Balwant Singh (5) were 
different. In that case the Privy Council 
fonnd that the adopted son had undergone 
a change of social status which bad so 
altered hie mode of life as to make bis 
return to the former condition a hardship. 
Also expenses had been incurred in the 
maintenance of the privileges of bis position 
a- a minor Rajah, and be had married in 
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faith of the adoptive mother’s word, and 
•reditora had lent him money. 

In the present ease it ia not explained in 
the written statement how the Brst defendant 
baa been prejndioed by the plaintiff’s aondoot, 
and from the record it does not appear that 
she has done anything beyond reaeiviog a 
amall amoant of maintenanae cut of the 
family property for her own support, when 
ebe would have been entitled to reaeive a 
far larger amount, if she bad not made any 
adoption. J, therefore, consider that no 
estoppel arises out of the plaintiff’s action 
in signing Exhibits IV and Ilq to ligg 
wbiab were receipts executed by her after she 
attained majority. 

Before attaining majority she conld not be 
estopped by anything done cn her behalf 
which, as a minor, she was not competent to 
do for herself. 

I agree that this appeal should be dismiss* 
ed with costs, 

M. c. P. 

Aptteal dUmisie i. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Petition No. 12 ok 191^-20. 

April d, 1920. 

PreMiit'. — Mr. Hopkins, S. M., and 
Mr. Porter, J. M. 

Ra;a SRI KRISHNA DUTTA DUBE— 

Appellant 

vtr$ui 

JAGESHAR UPADHIA— 

Re-PONDENT. 

AQva Tenanetj Act (II ff 8. 22 — Occupancy 

holding — Successor 0 / tenant -Admission of stranger to 
sltare in cultivation, effect of, 

Tho mere adiiiiasiou by tho succossur of uu 
occupancy tenant of a person who is not a tenant to 
a share in cultivation docs not operate to ti-ansfor 
to the latter any right in tho toiiancy. 

Second appeal from the order of the 
Oommissioner, Gnrakh|:ur Division, dated 
the 8tb of July 1919, in a case of 
ejectment. 

JUDGMENT. 

Hofkihj, S, M.— (i4pril 5, 1920). — This 
was the occupancy bolding of Bbagwan who 


was snooeeded by his son Harihar. Haribar 
was succeeded by bis mother, Musammaf 
Bbagwanti, wife of Bhagwan, and Jageshnr, 
the present respondent. Bhagwan’s sister’s 
son joined her in the onl ivation of the 
holding. It is undisputed that Jageshar 
and Musammat Bbagwanti have been in 
possession of the holding for more than 
12 years. The question arises whether 
Harihar died before the Tenancy Act 
came into force, in which ease his mother 
wonld have snooeeded to the tenancy, 
or after that date, in which case she 
would be exolnded from inheritance by 
ssetioD 22 and most be deemed to have been 
cultivating in her own right. 

The Commissioner fonnd, *'there is no proper 
evidence that the death (of Haribar) did not 
occur during the currency of the present 
Act and 1 bold accordingly that, on her 
death, there being no section 22 heir a new 
tenancy by Bbagwanti and Jageshar arose 
which has now by lapse of time given 
ocoupanoy right to theenrvivor Jageshar.” 

The Commissioner has overlooked the fact 
that Jageshar himself pleaded in bis written 
statement that Harihar died in 1303 Fa$li, 
Respondent points to the fact that in 1903 
the appellant Bled a suit for enhancement 
of rent in which the defendant was 
described as Haribar gibiz Bbagwanti but 
this desoripiion implies that Haribar was 
dead though still recorded as tenant. The 
qnestioD, in my opinion, is coucluded against 
Jageshar by bis own plea. Musammat 
Bbagwanti, therefore, succeeded to the 
tenancy on Harihar’s death and the admis* 
sion by her of Jageshar to a share in 
the cultivation could not operate to transfer 
to him any right in the tenancy [section 9, 
Act XII of 1(81 and Babu Banshidhar v. 
Musammat Raitoantia (1)]. 

1 would allow the appeal with costs and 
restore the order of the Assistant Collector. 
An appearance baa been made before me 
for Bhinak who was a rival claimant in 
the Trial Court, but he did not appeal 
to the Commissioner and has no locus standi 
in this Court. 

Poktkh, j. M. — (April 8, 1920;. — I agree. 

Appeal alloxeed, 

(1) Sel.Deo. No. 3 of 1007. 
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PRIVY COUNCIL. 

Appeal prum the Patna HiobCoort, 
Jaoaary 1921. 

r Visflount Gave, Lord SuniDer and 

Sir John Edge. 

ADIT NARAYAN fc’lNGH — Appellant 

lertuf 

MAHABIR PRASAD TIWARI— 

KSi'PONi ENT. 

Hindu Laiv — Mitakshara — Succession— Bandhus, 

ru?e of succession as betiveen different classes of 

Mother’s paternal aunt's son, v-hetker to be preferred to 
mother’s sister's grandson — “Stms”, whether include 
grandsons. 

In the 3/i8fafcji/iara system bandhus are of three 
kinds: related to the person himself, utma bandhus, 
to his father, pifri bandhus, or to his mother, motri 
bandhus. The right of succession among these 
three classes is governed by the propinquity of the 
class, no pjti j ba7idhu succeeds until the class of 
ahna bandhus is exhausted and no fnafri bandhu 
succeeds until the classes of at7na bandhus and 
pifri bandhus are exhausted, [p. X54, col. 1.] 

The rule is not dependent on individual propin. 
qiiity or on the ellicaoy of offerings to a deceased 
person A bandhu must, in order to be heritable in a 
female line, fall within the fifth degree from the 
common male ancestor, and must be so related to 
the deceased person that they were mutually sapindas 
of one anotlior : but if these conditions arc satisfied 
the rule takes effect. For instance, a mother’s 
sister’s grandson, being an atma bandhu, would 
succoed in preference to a mother’s paternal aunt’s 
son being a bandhu [p. -5-1, cola. I & 2.] 

The word ".sons” in Mistakshara, II, 6 (1) includes 
“giandsons.” [p. 264, col. 1.] 

Appeal from a decree of the Patna High 
Ooart, (Chamfer, C. .7 , and Jwala Prasad, J ), 
dated Aogast 7,1^16, reported as 35 Ind. 
Cas. 687, affirming a deorte of the Third 
Sabordinate Judge, Patna. 

FACTS of the case are snffiiiently stated 
in their Lordships’ jodgment. 

On this appeal 

Mr. Lube, for the Appellant, sobmitted that 
appellant being in posseesion, it was for re 
Bpondent, wfao song’ot to oost him, to prove 
oonolosively that he bad bought from the 
rightful heirs, t e., that Hanuman’s sons were 
entitled to tuaeeed Dhanukdhari on Monakka 
Knars death. We say they were not, te 
flausd of the existence at that tiae of two 
nearer heirs, J. Jagdeo, 2. Rajendra. As to 
Jagdeo, the Courts below wrongly assumed 
that he was dead at that time : they ignored 
the evidence to the contrary, 

I Sir John Elos.— A re there not oancarrent 
Bndings that be was deadp] 

I submit these Bndings are against tf e 


evidence, which ie all one way. It was for 
respondent to prove he was dead, not for 
ns to show he was alive. But anyhow, 
Haribar’s son, Raiendra, was alive, and he 
had a prior light to Hannman’s sons or 
indeed Hannroan himeelf. The whole subjeefc 
of Boooession among bandhus is dieoossed in 
Ramchandra Martand Waikar v. Vinayak 
Venkatesh Koihekur (1). That case is con. 
elusive that he is a heritable bandhu 
within the Mitaksbara: he is only four degrees 
from the common ancestor, and in the 
Mitaksbara yon count up to seven degrees 
through males and 6ve degrees through 
females. 

The (ext of the Mitakshars, Chapter II, 6 
(Doited at page cOS* of that report, lays 
down that there are three classes of bandkuSt 
tit., atma bandhur, pitri bandhus and matru 
bandhus. Har uman was only a matri bandhu t 
he was the mother’s father’s sister’s son of 
Dhanukdhari and that relative is named in 
the Mitaksbara was a mairi bandhu. On 
the other hand, all the authorities agree 
that Rajendra was an ( tma bandhu. Yoa 
cannot go to the more distant line till yoa 
have exhausted the nearer : that has been 
laid down by the Mitaksbara itself at the 
passage cited, and is also the decision of 
this Board in Muthusami Muduliar v. 
Simariibedu Muthukumarostcami Mudoliur (2). 
Id that ease the loser was a pitri bandhu. 

The same view has been taken by the 
Madras High Court in Krishna Ayyangary. 
V€)i>to(Qramn AyyangarO), where it is laid 
down that “the nearest line excludes the. more 
remote.” 

The Bombay High Court have held the 
Bf me under the Majukhs, which on this point 
has in terira adopted the text of the Mita« 
ksl ara : Chamanlal v. Ocnesh MoHchand (4). 

In a later Bombay case, on similar 
Riounds, a mother’s sisler’c grandson has 

been preferred to the palernal grandfather’s 

sisler’B een’s daughter : Bai Vi li y. Bat 
Bichliilahshmi (5). 


(1) 25Iud. Cas. 290; 41 I. A. 290; IS C. W N ll i4. 
27 M. L. J.333; I L. W. 8^1; 10 N. L. R. 11?. 16M L 
'I. 447: (1914) U. W. N. 836; 16 Bom. L. R 863 12 
A L. J. 1281; 20 C. L. J. 573; 42 C. 384 (P C 1 

12) 23 I. A. e3; 19U. 40S P.0.);6M L T ti9. -? 

Bar. P. C. J. 461; 6 Ind. Deo. (n. 0S7 

13) 20 M, 116. 

(41 28 B 463 at p. 457; 0 Bom. L. R. 400 
■ H Bom. L. B. 1129. 

•Page of 41 T. A.— [Fd!] : 



252 


UfDUN OASES. 


[I9il 


ADIT MASATAK SlROn 0. MAUkBIR FI18A0 TIWIRI. 


It is true that Rajendra in not spe-jidad 
as an alma banJku, in the Mi^alrshara text : 
only the mother’s sister's son is mentioned, 
and he is the mother’s sister’s eon’s son. Rat 
the ennmeration of bandhui as heirs in the 
Mitaknhara is not exhaastive. 

Mathusimi MuduUar's Case (*2), and 
in a similar oontext “ son ” has been held 
to inelode graDd.soo. 

Buddhi Singh v. LaUu Singh (6). 

Raiendra is shown as an alma bandbu in 
the table in Dr. Bbattasharyya’s Commen. 
taries on Hindu Law, ‘iod Edition, 1893, 
pages 4^5, 450 ; there he is No, 23 : bat that 
table is in some respeots inoonsistent with 
the Mitakshara as it plaaes in front of 
him two who are really only matri 
hindhts. 

[LjRD Somner. — Do yoa oontest that 
Hanuman's offerings woald be more beneSoial 
than Bajendra’s F] 

No. 

[Lord Somjjer. — Do yoa contest that 
that is a test of deoiding who is to 
BQseeed 

Yes; it is a test only as between members 
of the same class. That was laid down by 
the Madras High Court in Muttusjmi v. 
Mu//u’<«mara«amt (7), which «ame on appeal 
before this Board in Muthusami Mudahar v. 
Simimhedu Muthuhimaratwami Mudaliar (2). 

The respondent did not appear. 

JUDGMENT. 


w%8 nroprietor of the Msuz\. He died ab >a^> 
186d withoat issue. His widow, Mouakka 
Kuar, died on the l^^h September I90i. 
She had pe^sr as a Hinda widow to grant 
the u=»afra5fa\ry rnertgage. The heir of 
Uhaoakdhari at bis death or his successor* 
in title was, when this suit was brought, 
entitled to pissessiou of the- Miczv on 
payment to the defeodant-apoelUnt of the 
Rs. 200 mortgage*moDey. The plaintiff on 
the Ist September 1908 purchased such 
right, title and interest as Davaki Nandan 
Tiwari and his brothers had in the Mauza. 
They were the sons of Haouman, who was 
living when Monakka Kuar died, but bad 
died before the purchase. The question of 
title OQ which this suit depends is, whether 
Hinuman was at the time when Monakka 
Kiar died, the heir of her deceased husband 
Dbannkdbari. If Hanuman was not then 
the heir of Dbanukihari, no title to the 
Maiza passed to the plaintiff by tb) purchase 
from his sons, and it is established in this 
suit that the plaintiff bad no other title. As 
the defendant*appeliant was in possession it 
was for the plaintiff to prove a title to the 
possession of the Maoza. 

The case for the defendant^appsllant was 
tha^, on the death of Monakka Kuar, the 
heir of Dhanukdbari was not Hinumao, and 
was either Jagdeo or Rajendra. The 
following short pedigree will show the re* 
lationsbip of Dhanokbdari, .lagdeo, Rajendra 
and Hanuman to each other 


Sir JouH EuGe. — The suit in which this 
appeal has arisen was brought on the 22nd 
April 1911 by Mahabir Prasad Tiwari, who 
is the respondent to this appeal, against 
Adit Narayan Singh, who ie the appellant 
here, and others, who were not neoespary 
parties. Iti is a suit for the poesefieion of 
Maoza Bariapur, in the Dielrict of Patna. 
The Mauza is in the popfession of the 
defendant-appellant under a opofruotuary 
mortgage for Rs. 200 which was granted to 
him on the Ist September 1£02 by Monakka 
Kuar, the widow of Dhanukdhari, who was 
a separated Hindu of a family governed hy 
the law of the Mitakabara, and at his death 

(6) aO Ind. Cag. 629; 4 ’ I. A. 208; 20 M L .T 431* 
2 L. W. 697: l« A L. J. 1007; 18 M. L T. 400; ’7 Bom. 
L. 11 r*22j 20 0. W. N. 1; 22 C. L. J. 48lt (1916< M. 
W. N. <725 87 A.rOi iP.C.>. 

(7) 10M. 23i2M L. J. 296j 5 Ind, Dec. (n. s.) 

724. 
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“ X ’’ THE ANOEBTilK 

I 


r 


Gbaiiu Misra 

I 


daughter 


'I 


l.pt duiigliler 2nd (Iniighter Srd daughter 

I 

Dlianiikdhari. 


r 




r 

Uaribar 

(died before September, 
100 .') 

I 

Rujeiidi-n. 


1 

Jngdoo. 


r 


J 


Haunman 

Sons ftnd'vondors to the 
plaintiff. 
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The Trial Judge eonsidered that it was 
D )t proved that Jagdeo was liviog when 
Monakka Kaar died, it was for the plaiotifE 
to prove that Jagdeo had died io the lifetime 
of Monakka Kaar. The High Coart foand 
that Jagdeo had died before Monakka Kaar. 
Havisg regard to these findings, their Lord* 
ships assame that Jagdeo had died before 
Monakka Kaar. 

The pedigree shows that Rajendra is the 
mother's sister’s grand son of Dhanakdhari 
and that Hanaman was Dhanokdhari’s 
mother’s paternal aant’s son. Rajendra and 
Hanaman were hhinni gotta tapindas 
bandhus of Dhanakdhari. 

The Trial Jadge found that Hannman 
was, on the death of Monakka Kaar, the heir 
of Dhanakdhari, and made a deoree in 
favoar of the plaintiff for possession of the 
Maczaon payment to the defendant appellant 
of the Rs. :^00 mortgage-money. Prom that 
deoree the defendant-appellant appealed to 
the High Coart at Patna. The High Court, 
in its view of the law of the Mi aksbara, 
same to the ooDolnsion that on the death of 
Monakka Kaar the heir of Dhanakdhari 
was Hanaman, and was not Rajendra, and 
by its deoree dismissed the appeal From 

that deoree of the High Coart this appeal has 
been broaght. 

There has been maoh diaoussion and mueh 
divergence of opinion in India as to how the 
right of suooession amongst bandhus subjeet 
to the law of the Mitaksbara is to be ascertain- 
ed ; the sobjeot was by no means an easy one, 
but their Lordships oonsider that it has 
now, to a large extent, been settlfd by 
deoiBions of the Board. 

Aooordingto the text of Mann, whioh is 
the foandat.on of the rales of ioheritaooe 
of the Hindus, the property of a near 
•apinda shall be that of a near sapinia'' 
Vijoyaneswara in bis Commentary, whioh 
la known as the Mitaksbara, in giying the 
rales for the saooession of oognate kindred, 
banJhu,. in Chapter II, se.tion 6, aa 
translated by Colebrooke, said:— 

«. — On failure of gentilas (.golrajas) the 
oognates (bondhus) are heirs. Cognates 
(bandhus) are of three kinds ; related to the 
person himself (aima banihu), to his father 
(pitri bandhu), or to his mother (matri 
bandliu). as is declared by the following text: 

The sons of bis own father’s sister, the sons 
of bi8 own mother’s sister, and the sons 


of bis own maternal anele mast be eon- 
sidered as his own sognate kiodrod (atma 
bandhus). The sons of bis father’s paternal 
aant, the sons of bis father’s maternal 
aunt, and the eons of his father’s maternal 
anole mast be deemed hie father’s sognate 
kindred (pitri bandhus). The sons of his 
mother’s paternal aunt, the sons of 
his mother’e maternal aant, and the sons 
of bis mother’s maternal anoles mast be 
reckoned hie mother’s oognate kindred 
(matri bandhus Y' 

“ 4 — Here, by reason of near affinity, the 
oognate kindred of the deoeased himself 
(his atma bandhus) are his sosoessors in 
the first instanoe ; on failure of them, bis 
father’s oognate kindred (pitri bandhus) ; or if 
there be none, bis mother’s oognate kindred 
(matri bandhus). This must be the order 
of saooession here intended.” 

With referenoe to these texts from the 
Mitaksbara whioh are above quoted, the 
Board in Muthusami Mudaliar v. Simambedu 
Muthukumaraswami Mudaliar (2) held that: 

* To whatever extent rales of saooession 
may have been founded on religions oh* 
servar.oes, or may now be explained by 
them, it is olear that fixed roles of law 
for enooeeeion have been established for 
ages, and equally clear that the Mitaksbara 
professes to express snob rales in the 
quoted text. Taking it to mean what it 
sayp, the question is whether its omiesion 
to mention a maternal ancle signifies that 
he is excluded from the first class of bandhus, 
or whether the writer is not rather clas- 
sifying by sample without attempting to 
specify every member of each class. 

“ Their Lordships are of opinion that, 
even if the quoted text (seotion 6 of 
Chapter II) stood alone, the only admissi- 
ble oonstraotion woold be the latter one- 
for DO rational ground can be assigned 
for exolading the maternal ancle of the 
deoeased while bis more remotely allied 
sons are admitted to euooeed. Bat in fact 
the text does not stand alone, and what- 
ever diffioalty might at one time have been 
fait in applying it, it has now been removed 
by judicial decision. 

"In the case Qridari Lull Bog v 
GovfTumiut of Bengal (8) the person claiming 


, iV. r, U. fllf 1 K li P 

P. 0.44: 2Sath P. 0. J. 159; 2 Sar P. 0 J 3fiy' 9 ^ 
E. U. 3 Moil. Jur. 380; I Iml, Dec. (n.’b.) 28.' 
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to be heir was the maternal unole of the 
deaeased’fl father. The Hij?h Ooart of 
Caloatta deoided against bis olaim on the 
ground that he was omitted from the quoted 
text. On appeal, this Board referred to a 
passage in the Mitakebara which is not 
translated by Colebrooke, but whiah was 
translated and used for the purpose of that 
suit. In that passage, whiah deals with 
the property of a trader dying abroad, his 
maternal unole is inaluded among bandhus 
aapable of suaoeeding, though the order of 
Buaoeesion i& not there stated. The Board 
also referred to a passage of the Viromit- 
rodaya as a work of high authority at 
Benares, and properly reaeivable to explain 
things left doubtful by the Mitakshara, 
That passage states that maternal unolos 
are to be aomprehendod in the quotsd 
text; noting how objestionable it would be 
to exalude them while admitting their 
sons. This Board held that a grand-nnole 
fell within the same reasoning, and upheld 
the plaintiff’s title." 

Having regard to this decision, it appears 
to be clear that in families governed by 
the law of the Mitakshara the right of 
Bucoession amongst the three classes of 
bandhus mentioned in the text is governed 
by the propinquity of the class ; and accord* 
ingly that a pitri bandhu does not sue* 
ceed until the class of alma bandhus is 
exhausted and a matri bandhu does not 
succeed until the classes of alma bandhus 
and pitri bandhus are exhausted. In 
the present case Hanuman was a matri 
bandhu, the son of a mother’s paternal 
aunt, being expressly incloded in that 
class. Haribar, as a son of a mother’s 
sister, was an atma bandhu and the question 
to be determined is whether his son, Ra* 
jendra, was also included in that class. In their 
Lordships’ opinion he was. The word “sons’’ 
in a similar context has been oonetrued 
in a generic sense and has been held to 
include a grandson {^Buddha Singh v. 
Laltu Singh (6)] and, in any case, the grand* 
BOD of a mother’s sister falls within the 
general description of an o^ma bandhu, a 
person related to the propositus himself, 
and is not to be excluded only because be 
ia not mentioned among the illustrations 
in the text of the Mitakshara. A similar 
view was taken in Krishna Aygangar v. 
Y enkaiarama Ayyangar (3) where a father’s 


sister’s daughter’s son was held to be an 
atma bandhu and to have priority over 
the paternal grand'fafcher’s eiater’s eon and 
in Bai Vttli v. Bai Prabhalakshmi (5) where 
a mother’s sietsr’s grand-son was preferred 
to the patsrnal grand-father’e sister's eon’s 
daughter. 

The Isarned Judges of the High Court 
appear to have been influbneed in arriving 
at their decision of the appeal to their 
Court in this suit by opinions which they 
expressed in their julgments to the effect 
that Hanuman could have made edisaaious 
offerings to the maternal great grand father 
and the maternal great great grand*father 
of Obannkdari and that Rajendra could 
make no offerings to any ancestor of 
Dbanokdhari It is not necessary for the 
deoisiou of this apoeal that their Lordships 
should express any opinion as to ths right, 
if any, of Hanuman and Rajendra, res 
pectivsly, to make effiiaoious offeriogs to 
any ancestor of Dhanukibari, as Rijendra 
is of the class of atma b'indhu, and 
Hanuman was of the class of matn bandhu, 
and the rule of succession as between them 
is the rule of the Mitakebara which has 
been cited above. That rule in preferring 
the nearer to the more remote class of 
bandhus, is not dependent on individual 
propinquity or on the effiiacy of offerings 
to a deceased person. Of course, a bandhu 
must, in order to be heritable in a female 
line, fall within the Bftb degree from the 
common male ancestor and must be so related 
to the deceased person that they were 
mutually sapindss of one another, that is to 
say, where the Mitakshara applies, persons 
cooneoted by particles of one body (.sea 
Ramchandra Martani Waikar v. Vinayak 
Venkatesh Kolhekar (l) ; but if these 
conditions are satisBed that rule takes 
effect. What the rule of eucoesston under 
the Mitakshara may bs as between 6 andAus 
of the same class, it is not necessary to 
decide. 

In this case Rajendra is an atma bandhu 
and is within the fifth degree of descent 
from Ghana Miara. Rajendra and Dbanuk* 
dhari were mutually sapindas of each 
other, within the meaning of that term 
as used in the preceding paragraph, and 
Rajendra was the heir of Doanukdhari on 
the death of Monakka Kuar. Hanuman 
was a matri bandhu and consequently was not 
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entitled as lieir on the death of Monakka 
Knar as Rajendra was then liviDS*, 

Their Lordships will bnmbly advise His 
Majesty that this appeal shonld be allowed 
with costs, and that the decrees of the 
Oonrts below shonld be set aside and the 
snit dismissed with costs, 

Appeal allciced- 

Solicitor for the Appellant. — Mr. W. Boro 
Bavey, Ex parte. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Refbsb.'CC No. iiilop 1919-20. 

April (5, lt20. 

Present-. — Mr. Porter, J. M. 

MAH A RAJ — Ap^licast 
versus 

ABDULLA — Respohdjtnt. 

Jurisdiction of Civil and Revenue Couiis—Addi. 
tional sum agreed to be paid by tenant, suit for, 
cognisance of. 

A suit to recover any additional sum which a 
tenant agrees to pay for bis use and occupation 
of land is cognizable by a Civil and not a Rent Court. 

Reference made by the Commissioner, 
Benares Division. 

JUDGMENT. — I do not think there is 
soffioient oanse for interference on revision 
in this case. The rent payable in 1824 F 
was Re. .-IS. This was paid by 30th September 
1917, and an acquittance in full was given. 
There were no arrears of rent due, when 
the agreement of October Ist, 1917, was made. 
Ooly drrenrd of rent can be recovered 
under the Tenancy Act, and if the tenant 
subsequently agreed to pay an additional 
sum for his use and occupation of the land in 
1324 F. that might be recoverable in a 
Civil but not in Rent Court. 

It also appears doubtful how far an 
agreement for enhancement of rent can be 
given retrospective effect. The tenant might, 
c. p.,io a conceivable case, lose the beneht 
of section 47. 

I would, therefore, reject the application 
for revision. 

Application rejected. 


NIBLAUANI PATHAIK V, 8UKADA7A BIHARA. 

MADRAS HIGH COURT. 

Second Okil Appeal No. 597 of 1918. 

March 24, 1920. 

Present : — Mr. Justice Spencer and 
Mr. Justice Krishnan, 

NEfiLAMANl PATNAIK MUSSADI 
— Plaintiff — Appellant 
versus 

SUKADUVA BEHARA andotbers— 
Dependants — Respondents. 

Mortgage — Assignment — Payment to mortgagee 
without notice of assignment, effect of — Mortgagee not 
in possession of mortgage-deed at time of payment 
effect of—l^otice, constructive — Registration Act (XVI 
of 1908^, s. 17 (b)— Receipt, unregistered in discharge 
of mortgage debt, admissibility of. 

A payment made by a mortgagor to tho mortgagee 
without notice of a prior assignment of the mortgage 
is, in (he absence of collusion, binding on the assignee, 
even where by an arrangement between the mort- 
gagor and mortgagee under which the latter agreed 
to receive acertaiu sum in full settlement of tho 
mortgage-debt, tho payment amounts to a discharge 
of the mortgage-debt. [p. 527, col. l.J 

No inference of couetructive notice of the assign, 
meut by a mortgagee of the mortgage can be drawn 
against tho mortgagor by the mere absence of the 
mortgage-deed from the possession of the mortgagee 
at the time of receiving payment of the mortgage, 
debt. [p. 267, col. 1.] 

A document which merely evidences tho receipt of 
a sum of money in full discharge of a mortgage- 
debt, tho payment of the balance of interest being 
excused, is not affected by section 17 >h of the 
Registration Act, and, even if uuregisterod, is 
admissible in ovidoDcc. [p. 267, cols. 1 & 2 J 

Second appeal agaiDst the decree of the 
District Court, Ganjam at Berhampore, in 
Appeal Snit No. .858 of 1916, preferred 
against the decree of tbe Court of tbe 
Additional District Muneif, Berhampore, 
in Original Suit No. 209 of 1 16. 

This second appeal came on for bearingon 
the 2nd October 1919, before theirL^rdships, 
Spencer and Krishnan, JJ. 

FACTS, — The question was whether a 
plea of discharge could be pleaded as 
against the transferee of a mortgage right 
tbe alleged discharge having been made after 
the transfer to the reprecentativea of the 
transferor, provided that the mortgagors had 
no notice. 

Mr. S. S. Narayana Aiyangar for Mr. 0, 8. 
Venkatachariar, for the Appellant. — A mort- 
gage is not an actionable claim and hence no 
notice is required on transfer. It is an 
interest in immoveable property. See sections 
3 and 58 of the Transfer of Properly Act. 
The Law of England is different where it ie 
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regarded as a ‘ ohose in aotioo.’ See Ghoee, 
Volame I, page 3-<0. Jon^sv. Oibhons (1). In 
Subramania Aiyar v. 4ffi6ra>/ianta F'lltir (2) 
a set off available against tbe mortgagee was 
Dot allowed against his a*sigQee. See also 
Chundooru Lakshmtna Setty v. Duygiteit-j 
Ohenchuramayya (3). In tbe ease of anb 
mortgages, a different rale prevails. See 
Poosarla Ohinnaswamy v. KcUamoyri Venkata 
Rama Erishnayya (4). But the bjna fides 
of tbe payment has to be proved See as to 
the transfer of an aetionable olaim. /«rnai2 
iSollah V. Jadu Nath (5^. 


In the present oafe, the mortgage>deed was 
with the assignee Henoe tbe mortgagers bad 
eoDstraotive notiee of (be assignment, ee 
Moixfield v. Burton (6), OUv r v, Uintou (7) 
Mr. t. Nagabhuthinam, fer the Respond- 
eQts, — It is always open to a oreditor to 
remit the whole cr part of tbe debt dae to 
him. The payment proved in tbe present 
ease has been aoeepted as foil salisfaotion of 
the debt doe ander the mortgage. 1 submit 
that the principle of Norrish v. Marshall (8) 
applies. See Nomagiri Lakshmi Ammal 
V. Srinivasa Aiynngar (y), Chundf.oni Laksh^ 
mana v. Setty Duggintly Ohotchuramayya (3). 
See also tapala Ohakropani v. Lachimiachi 

(10) . See also XXI Halsbary, p. 179. Ihe 
receipt is evidence of the discharge of the 
debt due under the mortgage. Regif^tra 
tion thereof is unnioassary as what it 
purports 0 difobarge is only the debt and 
not tie reourity. See .^er/ian,oi v Subbamma 

(11) , Uppalakandi Kunhi huttt Ait Ilaji v. 
KunnamilithalKottapTath Abdul Rahiman{l2). 

Mr. Naiayani Aiyangar in reply,— There 
is a distinction between discharge by 
payment and discharge by agree- 
ment. Srinivasaswami Aiy^ngar v. 

(1) (1804) 32 E. R (559; 9 Vc8- 407; 7 K R- 247. 

(2) 34 Ind. Coa. 869; 40 M. (583; (J9l0y 1 M. W. N. 
30 M L. J 

( 8)44 Ind. Cas. 132; 84 M. L. J. 79; 7 L. W. 229; 
(19181 M. W N. 262. 

' (4) 37 lud. Cas. 778, 4 L. W. 502; (1917) M, W. N. 

(5) 10 Ind. Cas. 610; 13 C. L. J. 641. 

(6; (1873) 17 Ei^. 16i 43 L. J. Ch. 46; 29 L. T. 671; 


22 W. It. 149. 

17)(1899) 2Ch. 264; 09 L. J. Ch. C83;81 L. T. 212; 
48 W. B. ?; 16 T. L. R. 460. 

(8) (1821) 66 E. R. 977; eMadd. 476; 53 R. R. 36. 

(9) 27 Ind. Caa 269. 

(10) 46 Ind. Cas. 769; 35 M. L. J. 309; (1918) M. W. 
N. 245 ; 23 M. L. T 800. 

(11) 8 M L. J. 269. 
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Athmarama Aiyar (13). In tbe latter case I 
submit that tbe receipt is inadmissible io 
evidenoe. Further, ander section 17 of the 
Registration Act. where a receipt extinguishes 
a mortgage it has to be registered. 

JUDGMENT. — We mast accept in second 
appeal the findings of fact of tbe learned 
District Judge that tbe mortgagors made 
tbe payment they pleaded to tbe mortgagee, 
and that they did so without notice of tbe 
prior assignment of the mortgage to the 
plaintiff. We think tbe learned Judge is 
right iu bolding that on the above fiod* 
inga plaintiff was bound by tbe paymeut 
so made. 

Tbe English Law on tbe point isciuite 
clear. In Halsbury’s Laws of England, 
Volume XXf, page 179, paragraph 3J4 it is 
stated ' (hat the mortgagor is entitled to make 
payments to the mortgagee, whether of princi* 
pal or interest, and to have credit for them 
as against the transferee after the transfer 
until bo has received notice of it". And 
several English cases, including Biekerton 
V. Walker (14) and Dijson v. Winch (15), are 
quoted. 

There does not seem to be any good 
reason why that rule, which is founded on 
principles of equity, should Dot be followed 
in this country. It is true that, after tbe 
amendment of the definition of the term 
"actionable claim" by Act II of 1900 so as 
to exclude mortgage-debts, section 130 of 
the Transfer of Property Act (Act IV 
of 1882) does not apply to mortgage- 
debts, and the statutory provision in it 
that the payment to a transferor will be 
valid against a transferee save when the 
deblor is a party to the transfer, or has 
received notice thereof does not apply ex 
proprio vigore. But this rule itself is based 
on the equitable principle referred to and 
recognised in the Englieb oases, and it 
Bobeista apart from tbe section itself. We 
think, therefore, the principle is applicable 
to payments by mortgagors though tbe 
section does not, 

It is true that notice is not necessary 
for the validity of tbe assignment of a 

(13) 2 luJ.Cafl. G12;S2 M. 281; 19M. L. J. 280; 6 
U. E. T. 84. 

(14) (1885- 31 Ch. D. 161 at p. ISS; 65 L. J. Oh. 
227; 63 L. T. 731; 34 W. tt. UJ. 

(16) (1900) I Ch 738; 69 E. J. Ch. 465; 83 L. T. 
437; 48 W. R. 612; 16 T. L. R. 276. 
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mortpBge. Ooiindrov v. Bavn (16). Bat 
that is ^not the question before ns. No 
donbt, where a mortgage ia transferred 
withont the privity of the mortgagor, the 
traneferee takes enbjcst to the state of 
aosonot between mortgagor, and mortgagee 
at the date of the transfer” as observed by 
Cczans Hardy, J., in Dtzon v. Wivich (15) above 
referred to. See Turner v. Sm»«^(l7). Bat 
that observation also has no referenoe 
to the present qnestion. 

No Indian ease baa been sited to na on 
the exaat question before ns. Bnt Dr. 
Qbnse in his book on tbe Law of Mortgages 
in India, Volome I, page S30, observes ; ** It is 
also well Eettled that a payment made by 
the mortgagor to tbe mortgagee after, 
but withont notiae of, a transfer must, in 
tbe ab-^ense of eollusion, be allowed to the 
mortgagor as against the transferee.” We 
aosept this as a eorreot statement of tbe law, 
so far as it goes. 


It was then argued that the mortgagors 
were guilty of negligence aa they did not 
make proper erquiries of tbe tranafeior 
about tbe absenee of tbe mortgage deed 
from bis possesaion. Tbe learned Judge, 
however, finds that tbe mortgagors did make 
enquiries and they were given an explanation 
whith they believed. We see no reason to 
suppose that tbe mortgagors aeted negligently 
in these siranmstanoes and no inferetoe of 
eonstruetive notice of plaintiff's assignment 
ean be drawn against them. 


The next question raised is, that tbt 
mortgagors oan get oredit only for what thej 
actually paid though that payment wai 
accepted by tbe mortgagee in full aettlemen 
of tbe debt due, and not for the whoh 
mortgage-debt. As the mortgagors wer< 
entitled to deal with their mortgagee as i 
no assignment took place when they had ni 
notice of the transfer, we think that tbi 

arrangement set up must be held to be bind 
10 ? on the traneferee. 

It is next argued that Exhibit I. whiol 
evidences the payment pleaded by the mort 
gagors, is inadmissible in evidence, as it ii 
unregistered and as it pumortp, according tc 

the plaintiff’s Vakil, to extinguish the mort 

gage. On a reference to Exhibit I ws find ii 

'”'’'>^5' a.taallj 
(Id) B, 33; 6 Ind. Dec. (n s ) 607. 

T * Ch.2i:<atp 21»5 70 L J. Cli. Ul- 

Ii. T. 704; 49 W. R. 186} 17 T, L. R ' 
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paid, which was taken in full discharge of the 
mortgage debt, the payment of the balance 
of interest due being excused. There is nothing 
in tbe document to show that the mortgage* 
interest was expressly extinguished by it ; it 
is only a discharge of a mortgage-debt. We 
think there is a clear distinction between the 
discharge of a debt and the extinguishment of 
a mortgage-interest tbough one may be the 
result of the other. Where a receipt, in 
terms, only discharges tbe debt, it cannot be 
brought under sec ion 17 (6) of tbe Hegis* 
traiion Act (Act XVI of 1^08), In this 
pfirtionlar this case is distingnishablefrom the 
case of UamaQiii Lakskmi Ammal v. Srinivasa 
Aiyangar (91, where there was an agree* 
ment to cancel and return tbe mortgage*deed. 
In Mallappa v. Mot im Nogu Ohetty (18) also 
cited, there was only an oral agreement to 
take a smaller sum for the mortgage, amouut 
and tbe question raised was quite different 
from the one before us. In the case of 
Chundor.ru Lakskmonj Setty v. Vuggiseity Chen- 
churamkoyya (3», also, the agreement was not 
merely to receive the Ra. 3,000 in full 
settlement but also to return tbe documonts, 
that is, tbe mortgage*deed and the title-deeds. 
There was, therefore, in it a proposal to ex* 
tingaisb the mortgage^interest. 

All tbe points raised against tbe mort* 
gagors, respondents Nos. 1 to 10, thus fail. It 
is finally urged that a decree for money should 
bs given to the plaintiff against the re- 
presentatives of the original mortgagee, who 
is f.^und to have received the mortgage- 
money from the mortgagors after the 
transfer to the plaintiff, as the money had 
and received for bis use. In view of the 
findings come to by the learned District 
Judge, we think tbe question whether any 
relief, and, if so, what relief, should be 
given to the plaintiff against tho.se repre- 
sentatives should have bean considered. The 
fact that they were exonerated in the first 
Oonr\ and that the plaintiff filed no appeal 
or memorandum of objections against such 
exoneration in the Appellate Court, will not 
stand in the way of plaintiff being given 
relief now under Order XLI, rule 33, Civil 
Procedure Code. As there is no finding 
by the lower Appellate Court on the point, 
we must call for a finding on it and allow 
fresh evidence, aa the point, though in a 

(IS) 4S Ind. Cas 15Sj t’ M. 4’; 8 L W. 622; (1918) 

M w. V 719; 36 M L.,I. 5. VS; 24 M, L. T, 400. ■' 
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manner raised in IsBue No. V, does not seem 
to have been properly tried. Finding in two 
months ; objeetione, seven days. 

In oomplianee with the order oontained 
in the above judgment the District Jadge 
of Ganjam at Berhampore sabmitted the 
following 

FINDING. 

In this appeal, I have been called upon 
by the High Court to reoeive fresh evidence 
' and to submit a hnding on the question 
whether plaintiff was entitled to any and 
what relief against the representatives of the 
deceased 12th defendant. 

It was urged that the amount claimed 
from the legal representatives was in the 
nature of an Avvyavalarikn debt, inasmuch 
as 12th defendant was guilty of fraud 
in receiving payment after assigning the 
mortgage^bond. The decision in llanmant 
Kashinoth Juehi v. Qaneth A%ua'ji (l9), is 
against any such contention. It was also 
oonteuded that the claim was barred by 
limitation. But P. VV, No. 1 has stated that 
be became aware of the receipt of the money 
by 12th defendant, only when the written 
statements were tiled. 

My dnding, therefore, is that the son of the 
deceased i2th defendant, viz., the 19th 
defendant in this case, would only be liable 
for Bs. 350 received by his father under 
Exhibit 1, on 80th November 1911, and 
that the other legal representatives, viz,, 
defendants Nos. 15 to 18, are not liable. 


This second appeal caiae on for 6nal hear* 
iog after the return of the finding of the 
lower Appellate Court. 

JU uGiMEN r. — Ac against the 19tb defend, 
ant, the son of l2th defeudaut, the deceased 
assignor of the plaiiitilT, the plaintift’s suit tor 
money had and received is barred under Arti- 
cle LimUatiou Act ts'rtramulu v Ohitiiia 
Vc;kii<a»ami v20j]. We do not pronounce oii 
any omer cause of action that the plaintiff 
may t>ave against this defendant. 

Tne second appeal ic aiamissed with costs 
of re^poijUbUtb Nos. 1 lO 10. 

M. c. r. 

Appeal diirnitSiJ. 

Itici. CaH. bl2}.'*a 2. Bom. L. K 4;i6. 

26 M, bWb. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revisios No. ? op 1918- 9. 

November 13, 1919. 

Present : — Mr. Ferard, S. M. 

and Mr. Harrison, J. M. 

AMIR HUSAIN — Applicant 

Ve>9U8 

ALLAHDM and OTaBKS — R k»POWD8-«T8. 

Agra Tenancy Act (II oj 19')0, «. — Ejectment 

— Person occupying land without payment oj rent— 
Occupancy rtghte, accrual of, 

A person who occupies land on safferanco wifchoat 
payment of any rent does not acquire occapanoy 
rights as a tenant and is liable to ejeotinent as 
soon as the land-holder withdraws his sufferance. 

Revision of the order of the Commis 
sioner, Meerut Division, dated the 2l6t of 
August 1918, in a case of ejectment. 

JUDGMENT. 

Harrison, J. M. —{November 7,1919).— This 
is an application for revision in an eject- 
ment suit. The defendanta have apparently 
held the land for over 20 years and they 
claimed occupancy rights. There wac no 
proof, however, that they bad ever paid 
rent and the Commissioner only noted that 
one respondent stated that he paid Rs. 3 
rent. That, of course, is valueless. In the 
written statement in the 6rst Court there 
was an issue on the question and a 
deBnite finding that no rent was 6xed. 
But it will be observed that they claimed 
to be tenants and to have occupancy rights. 

The Commissioner felt that they most 
have had the consent of the former Zemindars 
to occupy and held that the re^pouaents 
were not required to prove payment of rent, 

1 cannot accept this view especially having 
regard to Bahu Sat Narain rrasad v. Ham 
A’ttmar U) and Murk tarehad v. Lai Mani 
fande t2). These seem to me to fit the case 
exactly and I hold that the Commissioner 
has acted with material irregularity in 
ignoring Selected Decisions of the Board 
which weie clearly in point. 1 would, 
therefore, set atido the deoiets of the lower 
Courts and would deoiee ejectment with 
ocsts lo applicant in all Courts and 
Rs. 25 Pleader’s lets in this Court. 

Fababo, S. M. — tAofcmter 13, 1919). 

— J. agree. Respouaents can only 

be regaioed as occupying on suflei* 
Bol. Dec. No. 3 of 19i0. 

(2> Sol. Dec. No. 10 of rJiS. 
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anoe. Their ooonpation does not ?o bi«k 
far enough to warrant an aseomption, with- 
out proof on their part, of an original 
rent-free grant. As they have not been 
paying rent, they’ have not ae^uired the 
oeoopanoy right as tenants and are liable 
to ejeatment as soon as the land-holder 
withdraws his sufferanoe. 

Appeal allowed. 


LAHORE HIGH COURT. 

Secosd Civil Appeal No. 1395 op 1920. 
Janaary l3, 1921. 

Pretent: — Mr, Jastioe Chevis. 
KANSHI RAM — Dkpeni/amt — 
Appellant 

VI rsu8 

KARAM NARAIN and another — Plaintiffs 

— RBdPONDENTS, 

Cmi Procajarc CWe (Act V of 19D8;, a. 102, 
O.XLIlI,r. l{vf),O.XLVII, r.^ — Small Cau^e suit 

c value below Ils. 600 -Pccicfl passed on reviav- 
Appeal, whether lies. 


Tiio appeal allowed under Order XLIII, rule 1 (w) 
oULe Civil Procedure (JoJe is an appeal from the 
Older granting the application for review and not an 
appeal from the final decree passed in the suit, such 
an appeal must be limited to the grounds inentionod 
m lulo 7of OrdorXLVH of the Uodo. [p. col. 2.1 


U would bo absurd to allow a second appeal on t 
morits against a decree passed in a small cause s 
of value less than Rs 500 merely because the deci 

colT] on review, [p. 2 


Sesond appeal from the deoree of the 
ODJor Sabordinate Judge, Sbabpar at 
bargodba, dated tho 2'lth February 1920, 
reversing that of the Munsif, First Class, 
bargodba, dated the 20th January 1919. 

Hr. Nand Lai, for the Appellant. 

Lala Ham Okand Muchanda, lot the Re- 
BpoDdentsA 


plaintiffs in this oase 
sued for Rs. 443-0-6. The Brst Court die- 
missed the suit but left the parties to 
bear their own oosts. The plaintiffs appealed 
0 the Senior Sabordinate Judge who, on 
the 31st of May lyl9, dismissed the appeal 
with oosts, holding that the plaintiffs’ 


suit was time-barred. The plaintiffs 
presented an applioatiou for review, whioh 
was granted, and the Senior Subordinate 
Judge gave a deoree for R?. 175 and 

Rs. 80 interest, total Rs. 255, basing this 
deoision on a statement, dated the 3rd 
Ootober 1918, made by the defendant 
Kanshi Rim to the effeofc that, if two 
items of Rs. 200 and Ra. 150 had not 
been oredited to the plaintiffs in Gobind 
Ram’s khata, he was ready to pay. The 
Senior Subordinate Judge held that only 
half of these items had been allowed iu 
Gobind Ram’s aoeount, and that the defend- 
ant, aaaording to the undertaking, must 
pay the remaining half. The defendant 
Kanshi Ram appeals to this Court. The 
appeal has been presented and registered 
as a seoond appeal, but as the suit is a 
Small Cause suit and under Rj, COO in 
value, no seoond appeal lies. But under 
Order XLlil, rule 1 (to) an appeal dees 
lie from the order granting tho applioation 
for review. The appeal, however, must be 
limited to the grrunde mentioned in Order 
XLVII, rule 7. My authority for EBjing 
this is //an Charan Sofia v. Bcran Khan 
(1). It seems to me obvious that it would 
be absurd to allow a seoond appeal on the 
merits against a deoree passed iu a Small 
Cause suit of value less than Rs, 5O0 
merely beoause the deoree is one whioh has 
been passel in review ; and I note, too, that 
the appeal allowed under Order X jIU, rule 1 
(to) is only an appeal from the order granting 
the applioation for review, and not au 
appeal from the 6n-il deoree pas.sod iu tfie 
suit. 

It is not shown to me that the provisions 
of Order aLS^iI, rule 2 or rule 4, liave been 
infriuged ; so the only question remaining i.s 
whether the applioiticu for review was 
preeeuted after the expiration of the presoribed 
period of limitation. 

Tho deoree whioh tlio plaintiff sought to 
have reviewed was passed on tho 3lst May 
1919 and the applioation for review was 
presented only on the 7th Ootober. 

The period of limitation presoribed by Uw 
for au applioation for review of judgfuenfi 
is 90 days. Counting from the 31ab May 
1919, the 90 days would expire on the 29tli 


(l) 25 Iml.Oaa. 903; 41 C. TiO. 
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August 1919, SeotioD 12 of the LimifalfoD 
Aet lays down that, ir ooirpotiDg the period 
of limitation preeoribed frr an application 
for review of jndgment, the time reqaisite 
for obtaining a oory of the decree poopht 
to be reviewed and also the time requisite 
for obtaining a copy of the judgment on 
which it is founded fhall be excluded. Dr. 
Nand Lai urges that an application for 
review may be prerented withoa'a copy of 
judgment. But a man may require copy 
in order to take advice as to what course 
of action he should next take. And I 
cannot refuse to observe the clear provisiore 
of section 12. tn the present case I find 
that the plaintiffs applied for a copy of the 
judgment and obtained it and presented 
it to Court on the Sth of October. The 
endorsement on the back of the copy showe 
that it was complete and ready for delivery on 
the 23rd June 1919. The endorsement does 
not show precisely on what date the copy 
was applied for as the day of the month is 
not given but only the month itself, namely, 
June 1919. It is, however, manifest that 
at least one day most be allowed for obtain* 
ing the copy. So this brings ue opto the 
30th August 1919. That day was a last 
Saturday in the month, on which day the 
Courts are alwajs closed. The next day 
was Sondey and then began the September 
vacation. The Courts are closed during 
the whole of September. The first six days 
of October were Muhnrrom holidays, and the 
Court re*opsred on lhe7ch October. Section 
4. of tbe Limitation Act lays down that 
where tbe period of limitation expires on 
a day when the Court is closed, tbe 
application may be made on tbe day 
that the Court re open«. I find, therefore, 
that the application for review was not time* 
barred. 

In conclusion, J note that Dr. Nand Lai 
asks me to interfere on tbe revision side, 
as no appeal lies on the merits from (he 
final decree passed in the suit. I eee, 
however, no foffioiert reason to suppose 
that the order passtd on review is rot an 
equitable ore, and I consider (hat there is 
no good ground for proceeding on the revision 
side. 

The srreal fails and is dirmisfcd with 
loets. 


COURT OF THE BOARD OP REVENUE, 
UNITED PHOVINOKS. 

Second Ap^bcl No. tbS cp 1 .18*19. 
February 15, 1920. 

PrcHnft — Mr. Ferard, 8. M, and 
Mr. Harrison, J. M. 
BHAGWaTI MISIR — Appellant 

versus 

JHALAI CHAMAR— Respondent. 

Agra Tenancy Act (U of 1901;, s. 4? — Enhanced, 
rent, agreement io pay — Agreement umegietered, effect 

'’f. 

An acrreeuieot to pay enhanced rent which is not 
registered as required by section 47 of the Agra 
Tenancy Act is invalid, and cannot be pleaded in 
answer to a suit for ejectment. 

Second appeal from tbe order of tbe Com* 
misfioner, Gorakhpur Division, dated the 
2.th of June 1919, in a ease of eject* 
ment. 

JUDGMENT. 

FfitARr, S. M — f February 8, 1920). — The 
I laintiff appellant is landlord. Both tbe 
1 wer Courts have fnuud that he is in 
I oseession and is actual rent collector. He 
Fues to eject Jbalai Chamar, defendant* 
re.spondent, his 10 years’ non' occupancy 
tenant. He admits a stamped but nnre* 
gistered agreement between himself and tbe 
defendant respondent under which tbe latter 
agreed to ray enhanced rent of Be. 2 8 0 
instead of R». 2, and he agreed not to eject 
him except for arrears of rent on penalty of a 
certain grain compensation if ejectment 
I hould take place. 

The agreement was not valid as one fof 
ethaDcement of rent, as seattoD 47, Tenancy 
Act, which, under Faisyab Khanv. Nieam ud‘ 
(find), is equally binding on both parties, 
should have been registered. 

It was also not valid as a lease for an 
indefinite period, as, under section 17 id). 
Registration Act, such leases require registra- 
tion. 

Tbe only question is whether estoppel 
operates and this is what tbe Commiseioner 
evidently means when he says there is a per* 
Bonal bar which prevents plaintiff appellant 
fromejeotirg Jbalai, whore Pleader cites 
Gulzori Lat v. Aiusathmat turan Euiiwar (2) 
in support. I do not agree. Tbe tenant 
cannot benefit by tbe evasion of tbe Law of 
Registration as laid down in section 47, 

m Sel. Doc No. 6of J011. 

Eel Dec. 16 of 1913. 


Appeal dismitsed 
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ToDaniy A<t. As be failed to eomply with 
the registratioD sondition io that seetion, he 
was not and is not boaod to pay more than 
Bsi 2 per annam as rent, bat he eanoot plead 
the invalid agreement as good ground for 
holding on. 

I would allow the appeaL set aside the 
Commissioner’s appellate order and restore 
that of the Assistant Colleotor with eosts 4o 
appeilant throughout. 

Hikbisoh, J, M.— (Ftf6ruari/ 15, 1920).— 
I agree. 

Appeal iUoited. 


ALLIHABAD HIGH COURT.’ 

Second Oiv.l App**l No. 966 op 1917. 

May 26, 1920. 

— Mr. Justise Ryves and 
Mr. Justioe Gakul Prasad. 

GANESH PRASAD — Plmj^tifp— . 

APP2LLiNT 

venue 

SHiB SINGH AND or iERS -Dapenoasts 

— Respondents. 

Adverse possession ■^[,'indlord and tenant-^fCx. 
proprietary tenant, poss3-,sion of, whether advers! to 
Zemindar. 

The poasession of an ex-proprietary tenant can 
never be adverse to the ??»««« tar, wdo is entitled to a 
declaration that ho is the owner, but he is not 
entitled to possession bo longasths touimy siibnsts 
[p. 262, ool. l.J 

Saoood appeal from a desreeof the Dis* 
trist Judge, Bareilly, dated the 26th 
April 1917, soa6rmiDg the deorae of the 
Additional City Muosif, dated the lith 
January 1917. 

Messrs. L. U. Bantrji aui Paiia Lai, (or 
the Appellant. 

M.r. S. P, Ohoeh, for the Respondents, 

JUDGMENT. — This is a plaintiff’s appeal 
arising out of the following airoamscanses. 
In lc84 the defendants sold their Zsmindari 
in a aertain village with two groves situate 
therein to the predeoessor in title of the 
plaintiff. It is alleged that in tbe year 
1914 the defendants ejested tbe plaintiff’s 
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lessee from one of tbe groves, whereupon 
eertain proeeediogs were taken in the Criminal 
Courts whioh ultimately ended io tbe as* 
quittal of the defeodants. It ia not denied 
that, ao far as the other grove is eoneerasd, 
the defendants have ever sinae the sale of 
1851. oontinued in possession thereof. The 
plaiotiff’s allegatioo is that, iu the year 1916, 
the defendants aga»n attemoted to take 
possession and henee be brought the present 
Buifc for a dsslaratron that he is the owner of 
the grove No. 174 and that the defendants 
have no right to, and possession over, it. 
Id the alternative, the plaintiff prayed for 
possession if the defendants dispossessed him 
daring the pendensy of the suit. The da- 
fence wa«, as usual, a denial of all the 
statements in the plainf, the contention put 
forward in tlie additional pleas being, 6rst 
that the sale deed of 1884 related to the 
Zsmindari only and did not effeit tbe groves; 
and, seoonlly, that even if the plots on which 
tbe groves stood ba considered to have been 
included in the Zsmindari sold, the eon- 
tastingdefeodanta were ex'proprietarytenants, 
lb was further contended that as the plaint- 
iff or his predecessor-in-titla had not been in 
posseseion of the grove in suit within the 
twelve years precediog the institution of the 

present suit, the claim was barred by tbe 
rule of twelve years limitation. Other pleas 
were rai<ed hot we are not concerned with 
then, T.oe Mansif in a very perfunctory 
jodgmsnt decided the drst issue against tbe 
phiotiff : the first issue boiog:— “Was tbe 
father of tbe plaintiff the purchaser of the 
grove in suit and, if so, did the defendants 
retain tbe rights of es proprietary tenants as 
to iti*" It is carious to find no decision 
whatever of the real question as to whether 
the sale deed of 1884 passed the groves to 
the plaintiff’s predecessor in title. He assumes 

that the groves were sold and then refers 
to the entries in the revenue papers showing 
that the defendants were entered therein asez- 
proprietary tenants. The same unsatisfactory 
state of affitra is to be found in his decision 
on tbe second issae as to whether or not 
the plaintiff or his predecae^or in-title had 
been in possession of the grove in suit and 
if the olam waa b.rred by liraitati.u, 
Ho.eyar, be aame to the aoDalaaion that 
the salt waaeo barred. Oa aDoeal the lower 
ApoelUte l^oart has f,aad. 6r,t, that the 
predeaessora m title of the defeodanta aabj 
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this prove and another grove to tbe plaint- 
iff’s predeoftesr'r-in title by virtue of tbe 
palp' deed of 18P4. He also fonnd that tbe 
defendants were in possesion as ex-proprietary 
tenants of the plaintiff and were so entered 
in the r’evenne papers oontinuously sinoe 
1308 PasUt and that this entry has 
oxisfed ever sinoe tbe last Settlement. The 
oonoliision to wbiob he arrived after this 
finding was, “that the defendants have been 
in possession as ex-proprietary tenants of the 

land in suit adversely to the plaintiff 

at least sinoe the time of Settlement which 
v/as nmoh more than twelve years before 
the institution of the snit.” It is diffionlt 
to understand what the word advereely” in 
this part of the judgment means. If the 
learned Judge meant to say that this as- 
sertion of ex proprietary rights was adverse 
to the Zemindar’s right to immediate pos- 
session, one might be able to follow it, but 
in that, oase we think that, of neoessity, a de- 
olaration should have been given to the 
plaintiff that ho was, as Zemindar, the owner 
of this grove. On the other hand, if the 
learned Judge meant that, because the defend- 
ants had acquired a right adverse to that 
of tlie Zemindar, it would be a contradiction 
in terms because a tenant’s possession could 
never bo adverse to bis own landlord. We 
take tlie first meaning to bo which the 
learned Judge probably intended, and in 
that oase. on the findings of fact arrived at 
by the lower Appellate Court, we think, on 
the authority of H<iltniikun'i v. Vain (1), that 
this is a proper case in which the plaintiff 
is entitled to a declaration that he is the 
owner of the grove in diepute but he is not 
entitled to iraraediate posseesioii over it 
HO long as the ex-proprietary tenancy of tbe 
defendants sobsist-s. As the plaintiff has 
failed to sub'^tantiato that tbe defendants are 
trespassers pure and simple and the relief we 
are granting to him is simply to avoid fur- 
thpr litigation, we think that the plaintiff is 
not entitled to his costs but most pay the 
costa of the defendante-reapondents through- 
out. In the result, the decrees of both tbe 
Courts below are modified and in lieu thereof 
we Hubstitote a decree iu favour of tbe 
■plaintiff as stated above. 

Decr&e tnodifie'L 

' (1) 2r. A 4^<8| A, W, N. (1908) 112 (F. B.). 


COURT OP THE BOARO OP REVENUE. 
UNITED PROVINCES. 

RiVisJON No 16 OF 1919 20. 

March 8, 1920, 

Pretent : —Mr. Hopkins, S. M. and, 

Mr. Harrison, J. M. 

RORU — Applicant 

fcrs«« 

NIADAR MAL — RespONDBNT. 

Agra lenancy Act (II of 1901^, s. 177— JtinsdicO'on, 
question of, not decided— Appeal, forum of. 

An appeal untler section 177 of the Agra Tenancy 
Act does not lie to the District Judge in a case in 
which no question of jurisdiction is in ofTect decided 
and in which it is not necessary to have an\\spccifio 
issue on that question. 

Revision of the order of the Commissioner, 
Meerut Division, dated the 2nd of April 1919, 
in a case of ejectment. 

JUDGMENT. 

Harrison, J. M . — (February 14, I9k0). — 
This ic an apolioation for revision in a oase 
in which tbe Commissioner, Mr. Raw, 
dismissed the first appeal of the appellant 
on the ground that the Assistant Collector 
had decided a question of jurisdiction and 
that the appeal, if any, lay in the Court 

of the District Judge. 

fn the first place, when tbe Commissioner 
held as he did, it was his duty to return 
tbe memorandum of appeal to the appellant 
for presentation to tbe proper Court. 

!n the second place, I am of opinion 
that there was no real question of jnrisdiotion 
involved. The defence of the appellant in 
the Assitaot Collector’s Court practically 
amounted to this that the land from which 
it was sought to eject him was grove laud 
from which he could not be ejected iu a suit 
under section 58 of the Tenancy Act as a 
tenant from year to year. All that tbe first 
Court really bad to decide in this connection 
was whether the land in snit was technically 
“land” within the definition of the Agra 
Tenancy Act ; and it would have been more 
appropriate to put the issue in that form 
rather than the form actually adopted, 
namely, “is the suit cognisable by this 
Court P” Tbe whole tenor of the written 
statement was to the effect that the holding 
being grove, the defendant was not liable to 
ejectment. As a matter of fact, the Assistant 
Collector found that the land was a beri 
orchard which, under the rulings of tbe 
Board, is not ordinarily subject to the 
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resMotiona eoverning grove land. I would 
hold, therefore, that no qieation of inriedio- 
waa in eSest desided and that it wa* not 
heeessary to have any sneaiSa iaane on the 
question of joriadiotion and, aonseqnently, 
in my opinion, the appeal did not lie 
nnder^ seation 177 of the Tenanay Aat to 
the Diatriat Jndge but was properly filed in 
the Court of the Oommiaaioner. 

1 would, therefore, aet aside the Com* 
miesioner’a appellate order and direat the 
present Commissioner to re-admit the appeal 
and dispose of it on the raerirs. In the 
airanmstanaes, the parties may bear their own 
•opfe of this appliaation, 

Hopkiks, S. M.~(A/arc^ 8, 1920).— I 
agree. 

Order tet aside. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Secokd Civil Appbals Nos. 2 anp 3 op 1919 

Mftrah 18. 1920. 

T resent Fawaett, J. C., and 

Mr. Kerredy, A. J. 0. 

LALSING MULSING— Appellakt 

versus 

GIRDHARIDAS AMD ANOTBER — 

PESPOf<prST9. 

Ilindu Law—Stridhnn—Sucrcm'an—Sfep.sov, u-he- 
ther can succeed—Appeal—Confentton not uiised 
m 7ncmo. of appeal, whether can be entertained nt 


The Higli Court will not entertain a contention at 
the hearing of an appeal which ie not contained in 
the memo, of appeal and which woe not brooght to 

the notice of the lower Court, [p. 2fi.9 col 2] 

Under the Mayuka and Mitakshara systems of 

Hindu Law succession to s/rtdhun is confined to the 

issue of the female who hasthestr.dAan, consequently 
astep.eon has nolegal claim to sfriditaa property. 
Lp. 2o4, col. K] ^ ^ ^ 

Appeal against the deoieion of the Dlstriet 
Jndge, Sukkur. 

Mr. Tiihilram Manirnm, for the Appellant. 
Mr. Srikruhendas H. lula. for the Re- 
spondents. 

JUDGMENT. 

P-WCBTT, J. C. — These two appeal® ^ave 
been heard together. They arise out of 
eeitain transaationa aonneoted with one 
Gangabai, of whom the appellant [jalsing 


is the steo.son and the main r^somdent 
Girdharilas a neohew by hie raarri^g^ with 
Gangabai’s sister’s d augSter. Gngabai had 
a deposit aasount with Girdharidas, father 
Sohhrai, whiih she used to draw. She also 
got monsv from ^obhrai on hunii s thvkis 
were exeeated first by her husband. Mulsiog 
and then by her atsn-soD, Lalsing. The plaint- 
iff. Lalaing, brought a suit elaiming a oertain 
anm as balanoe doe on the deoosit asoonnt and 

there was a oross-auit by Girdharidas olafm- 

ing a eum of Rs. 800 from Lalsing on 
the strength of a hnndt exesnted by him, 
The aosounta whiah Sobhraj had kept were 
produaedand have been examined by the two 
lower Courts 

Mr. Tahilram for the appellant saya 
that there ia no elear finding showing that 
Gangabai’a withdrawals on the huniis were not 
also debited in her deposit aaaouot, and that 
the dearee against him on the strength 
of the hundi ia, therefore, open to obieation. 
There are, no donbt, ia the Jndgmenta 
some sentenaea whiah afford, at any rate 
some basis for aontending that the two* 
aaaonnts may have been aonneated. But 
on the other hand, we have alear findings 
of both the lower Courts that the hnndi 
aaeonnt was entirely separate and disfinat 
from the deposit aaaount, and it is diffiauR 
to believe that if there was any real basis 
for the suggestion that the hunii had been 
twiae debited and that there had been a 
mixture of the two acaonnta in the way 
suggested, that thie would not have been 
brought to the notice of the lower Court 
and disouased in the judgment. Moreover, 
the memorandum of appeal aontaina no 
each aontention and the appellant is not 
entitled to be heard upon this objection. 1 
do not, therefore, think that in eeaond appeal 
we should go into this question and delay 
the settlement of this litigation on aaoount 
of a mere suggestion of this kind. 

Coming to the other points that have 
been taken in the appeals the main one is 
whether the appellant, Lalsing. is, in any 
way, entitled to alaim the amount due as 
balance, on Gangabai’s deposit account 
from the resDOrdents. Mr. Tahilram’e con- 
♦ pnM'on i® that this money constituted non- 
tpei>ri"sl stridhnn of Gangnbai, whict., nndor 
the Mayuka Law, will descend ,n tl^e 
place to her sons. Alternatively, he says 
that if it 19 technical strulhan, it 
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under tbe o^^tesrory of gifts from the hatband 
whiah, nnder the same law, desaends in the 
first plaae to tbe eonn and nomarried 
daughters taking together in equal 
shares. Tbe Distriat Judge haa held that, 
even supposing that the Mayuka Law apolies 
and that tbe property was itridhan desaend* 
ing to Gangabai's sons, yet tbe plaintiff* 
appellant is exoluded beaaufe be is only 
a step son and not a natural son of Ganga* 
bai. Mr. Tabilram admits that be oan oite 
no direat authority showing that eons* in 
tbe ease now under aonsideration inoludee 
step sons, and there are oertainly authorities, 
namely, Bhimacha*j/i v. Ram'ichoryi (1), 
Mathura Uai^in v. E*u Naihin (2), Qnrgadar 
Bcgl'i V. Bira Ld Fogla (3) «hioh go against 
any suab view, it Fesms to roe that, in 
determining the euaaession to stridhan. both 
tbe Mayuka and tbe Mitaksbara oontemplate 
•learly the issue of the female who has 
strtdhan, and, in the absenoe of any alear 
authority to the aontrary, I oan see no 
suEBaient ground for saying that sons* in 
these two eases inelude stsp-sons. I, therefore, 
agree with the view taken by the District 
Judge that the appellant has no legal elaim 
in respect cf the deposit aaaount, and it 
is, therefore, unneaessary to decide to what 
class of stridkan the property belongs, and 
whether the Mayuka or the Mitakshara 
should be reaognized as prevailing in Sind. 

Mr. Tabilram has aontended that, as 
Gangabai’s son Sundersing was a ao-plaintiff 
and is a party to this appeal, a decree 
should be given in regard to his right as 
representing this son of Gmgabai it 
appears, however, from tbe plaint in Suit 
No. 470 of 1917 that be wae then described 
as 17 years and it does not appear that 
a guardian has been appointed for hini 
under tbe Guardians and Wards Act. He 
is presumably, therefore, now a major. It 
ia also stated by the Pleader for tbe^ re- 
spondents that Sundersing has dissoeiated 
himself from the plaintiff’s claim, and though 
he baa in one of these appeaL been joined 
as respondent, he hr s not appeared either in 
person or by a Pleader. 

( 1 ) 3 Iml. Cu«. 7G0; 33 n. 45i{ ll Bora. L. U. 

4 B. 545 lit p. 663: 2 In«l. Deo. (ti. 0 .) 371. 

(3) 34 Ind. Ciia. '0» 43 0. 914; 20 0. W. N. 489, 23 
C. L. J. iTSJ- 


Asaordiogly, I do not think that tbe 
apuellaut is entitled to any relief on this 
ground. 

1 would, therefore, diemiss both these 
appeals with aoets. 

KBMMBDr, A. J. O.^I agree. 

Appeal ditmused. 


COURT OP THE BOARD OF RB^BJIDE, 
UNITED PhOVINCES. 

Second Appeal No. ^0 or 1919 20. 

April 21, 1920. 

Preieni:—Mr, Hopkins, S. M. and 
Mr. Porter, J. M. 

DATTU SINGH — Appellant 

versui 

RAM D A '4— Rr-PONPEWT 

Lfindlord and tenant —Ejectmtnt— Joint holling — 
PavtUion proceedings pending~~One proprietor, 
ichelher can sue for ejectment. 

It is not open to oac of two recorded proprietors 
of ft holding in respect of which proceedings in 
partition are pending to maintain a suit against a 
tenant for ejectment 

Second appeal from the order of tbe Com* 
miseioner, Gorakhpur Division, dated tbe 
25th of July 1919, in a case of ejeatmeot. 

JUDGMENT, 

Hopkins, S. M. — (April 13, 1920). — The 
appellaut resists ejectment on tbe ground 
that tbe respondent, Ram D-is, was not 
competent to file the suit alnnn. Tha land 
in suit is situated in khata hh^tojt No. 1, 
the recorded proprietors of which are Ram 
Das and Ajudbya Prasad. Ram Das and 
Ajudbya Prasad, on 30th October 1905, 
executed an agreement of partition under 
which tbe hoicking in suit was allotted to 
Ram Das. No effeat was. however, given 
to that agreement in tbe revenue papers. 
Ram Das admitted in the witness-box that 
he had made three applications for correc- 
tion of the papers which were all dismiased. 
On the 18th Deaember 1917, the present 
suit having been filed oo 25tb September 
1917, Ram Das brought a suit against 
Ajudbya Prasad in tbe Oiyil Ooart to eoforco 
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th® ftgreement of tho 30bh Oitobsr 1905 
on the ground that Ajudhya Prasad had 
resiled from it. That suit was deoided on 
the 7th May 1919, under a eompromiee hy 
wbieh the parties agreed to abide hy the 
agreemei^ of 13th Oetober 1905. Prooeed* 
ingi for partition in the Revenue Courts are, 
aesordiug to the evideoee of Ajudhya Prasad, 
now pending. It is perfeatly elear from 
this reeital that the kh tx to wbiah the 
holding in suit appertains wa^, at the time 
of the institution of the suit, joint and 
that there had been no effeative division of 
it. The Commissioner's Boding on the 
point is. ‘'there is good evidenae that the 
parties to the partition are in separate 
possession and appellant (Rim Das) is 
aaaordingly entitled to prooeed alone.” 

So far from there being good evidenae 
that the parties to the partition are in 
separate possession, the only tvidenoe on 
the sobjeat wbioh I ean find is that of 
Bam Das himself, wbioh is nullified by his 
own admissions. 

The Commissioner's finding is not based 
upon any judioial aonsideration ( f the evi* 
dense. 1 would aaoept the appeal with aosts 
and, setting aside the dearee of the Commis- 
sioner, would restore that of the Assistant 
Oolleator. 

I sail the attention of the Commissioner 
to the fact that the records of other 
Courts, insluding one of the Civil Court, 
have been Bommoned wholesale in this 
ease. This praotioe has been frequently scn- 
demned. Parties should prcduae certified 
copies of dcouments or judgments on nbioh 
they rely and shculd not be allowed to sum- 
mon whole rescrds. 

PORTKR, J, M, — (i4pri'i2I, 1920). — I agiee 
with the proposed order. 


Appeal accepted. 


LAHORE HIGH COURT. 
MiSCiLLAsB >DS Second ’.'ivil Apfsal No. 2260 

or 1920. 

January 19. 1921. 

PreiB’.t: — Mr. Justice Chevis. 

WAZIR BA.KH3H — JouoaiKT-DgBTOR— 

APr'BL aNT 
I enu8 

HARI RA.M — Decrsb Holder, and NUR 

DIN AKD OTRSHS — Jitud IBNT DaBTjRS — 

RrSPONDS’iTa. 

Limitation Act (It of Sck. I, Arti. 1^1, 182— 

Execution of decree —Application aguinst judgment^ 
debtor, whether saves limitation as against aiD-ety — 
Limitation applicable. 

During the pendency of an appeal by a judgment* 
debtor, W stood surety for the payment of the 
decretal amount Tbo appeal was dismissed and the 
decree-holder applied for execution of the decree. 
In this iipplication ho specified the names of the 
judgment.debtorand the surety, but sought exooution 
only as against the property of tho judgment-debtor. 
More than three years after the date of this applies, 
tion. the decree-holder applied to execute the decree 
as against the surety ; 

Held, I that the limitation applicable to the 
application was that I -id down in Article 1S2 of 
Schedule 1 to tlio • imitation Act; [p 2Q', col 1.] 

that the previous Application did not operate 
to savo limitation as against the surety inasmuch as 
no step was sought tobc taken under that application 
as against the surety: [p zCfi, col. 2, p. 2tt7, col. 1.] 

(H) that, thorefore, tho present application was 
barred by time [p. 2116, col. 2.j 

MiNoellanenua seaond aposal from the dearee 
of the uistriot .Judge, Gojranwala, dated the 
19lh July 1920, revern'og that of the 
Munsif, First Claes, Gujraf, dated the Slet 
Mareh 1920. 

Mr. Badr-ud Din for the Appellaut. 

Mr Muk'ind Lai, Puri, tor the Respondeots. 

JUDGMENT.— In ih^e oa-e Hm Ram. on 
the ."ll-t Oiloher 1913, obtained a deiree 
against Umar Bikh-h. The latter lodged 
an appeal ard.while the appeal was pending, 
Wa/ir Bakhsh stood surety fjr payment of 
the desretal amoant. The appeil was die* 
missed. The date of dismissal is not clear, 
but it wax sometime in the year 1916. On 
the 2/tb February 1917 the dearee bolder 
put in an appliaation for exeantion of the 
deoree. In oolumn 9 of this appliaation be 
gave the names of both the judgment.debtor 
and the surety as the persons againet whom 
the dearee was to be executed, but in column 
10, which is the column showing the mode 
in whiah execution is sought, be asked 
merely for attaahtQent of the property .'of 
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the jodgment dobtor. Notice iftsned to the 
jndgraent debtor bnt rot to the sarety. On 
the 12th Alftrob 1S17 the decree^holder pat 
in a receipt for Ra. 16-8 0 realised from the 
judgment debtor and stated that the oaae 
might be consigned to the record room. This 
W8S accordingly done. 

Now, on the 7th Januar3’ 1020 he applied 
for oxecatioD against the surety. The first 
Court dismissed the application as time* 
barred, relying on Narnyan y. Timmnya 

(1), and holding that the application of the 
27th February 1917 was not an application 
for any steps to ho taken against the eurety. 
The learned District .ludce, on appeal, held 
that the application of 1917 most be regardel 
as an application presented against both the 
judgment-debtor and the surety. The Dis- 
trict Judge, therefore, decided that the present 
application was within time. The surety 
appeals to this Court. 

On behalf of the decree-holder it has been 
urged before roe that a decree-holder is not 
bound to specify in column iO all the «tep 9 
which he wants taken in execution of his 
decree and that had the decree-holder, during 
the course of the execution proceedings in 
1917, made a further application to the 
Court to take steps against the surety, such 
an application frr execution would have beon 
regarded as dating buck to the heginnijig of 
t))G cxeoutirn proceedings, ^ e., 27th Febru- 
ary 1017. Tl i^ i'a probably correct, but the 
fact re raaine that the decree-holder did not 
make any application throughout the former 
execution proceedings against the surety, and 
I cannot see (hat the mere inclusion of 
his name in column 9 can be regarded as 
an indiciition that the decree-holder want- 
ed to execute the decree at that time 
against the surety, seeing that in column 10 
);e dourly specified the steps that he 
wanted taken, tj';, the attachment of the 
properly of the judgmont-dt-btor, and novor 
subsequently throughout tlio'^e proopodirgs 
piade any additional application. Counsel 
for the respondents has referred me to 
Syud Mahomed v. Sj.nd AhedooUnh (2) as 
(in authority for the proposition that an 
application not made in the form prescribed 
hy tVe Civil Prooedurn Code still counts 
as an application ft'r tho purpose of saving 
iimitatior. Rut the arplioation of February 

I 1) 31 It. tO; H Rom. r.. R. .‘=07. 

{•/.) \ >. C. 1,. H ‘’7!' ■ ' 
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1917 was made in the form prescribed by 
the Civil Procedure Code, and I do nofc see 
how the ruling quoted helps me in my 
decision in the present case. In \fathura 
Frosad v. Anurago Koer (3) an apoJieation 
for execution was returned for amendment 
and not re-presented until after limitation 
for execution bed expired ; ife was held that 
the original presentation was sufficient to 
save limitation. This ruling also seems to me 
to have no bearing on my decision in the 
present case, Counsel for tbe respondents 
next refers me to Bamachandra Nat'du y- 
Ttrupaihi Naidu (4), which lays down 
that an application for execution will 
save limitation even though the relief 
asked may be one which is not allowed by 
the terms of the decree. This ruling, again 
seems to me irrelevant to the present case* 
In Samta FUlai v. Ohochalinga Ohettiar f5) an 
application for execution named by mistake 
the deceased judgment.debtor as the person 
against whom the detree was sought to bs 
executed, and it was held that this was 
sufficient to save time as against his legal 
representatives. This ruling, also, seems to 
me irrelevant to the present case, which is 
not one of any person having been named 
by mistake. In my opinion, although thq 
name of the surety was shown in oolomn 9 
in the proceedings of 1917, no steps can 
be said to have been asked for against the 
surely in those proceedings, and 1 consider 
that those proceedings do not save limita- 
tion so far as the surety is concerned. The 
ruling Nnraynn v. Timmaya (I) ia applicable 
to the present ease, an<1, following* that roIiDtl, 

I consider that the present application for 
execution against the surety is lime-barred. 

Tho learned Counsel for the respondents 
argues that, according to tbe terms of the 
surety-bond, the decree could not be execut- 
ed against the surety nntil after steps 
against the judgment debtor had failed. 

He urges, therefore, that limitation should 
not be enunted from the date of the decree 
or even from the date of any previous 
application. In fact, he argues that Article 
ISl and not Article 182 of tbe First Schedule 
to the Limitation Act is applicable to tbe 
present case. I can only say that the 
application is obviously one for execution 

(3) fi Ind. Cub. 679: 14 C. W. N. 4S1. 

(4) 3f. lud. Cas. B14; (191(5) 2 M. W. N. 128. 

(6) 17 W. 76, • 4 M. I,. .T. 8f 0 UADco. (n. S.) 6t. 
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of a deeree. The desree was sertaioly DOt 
passed against the sarety, bnt, by reason 
of seotion 145, Civil Prosedare Code, itoan 
be ezeoated against him, and so the deoree- 
holder has applied for ezeootion of the 
deoree as against the sarety. The limita* 
tion for saob an applioation is laid down 
by Artiole 182 of the First Sobodule to the 
Limitation Aot, and the deoree- holder oan- 
not break away from that Artiole. 

I aooept the appeal and, reversing the 
deoision of the learned Distriot Judge, I 
restore that of the 6rst Court, dismissing 
the applioation for ezeoution against the 
surety. The decree-holder mast pay oosts 
in the Distriot Coart and in this Coart. 

. Appeal aecepted, 

LAHORE HIGH COURT. 

Civil Revision PexiiiON No. 649 of 1920. 

January 20, 1921 . 

Pretent : — Mr. Jastioe LeRoseigool. 

. HARJI M4L — Plainiipf — Petitioner 

versut 

ABDUL HALTM — Dependant — Respondent. 

Minor — Suit a-jainsl minor on pro-noic — Bnrdci^ of 
proof of jninorihj-^Erfoppel'-Efiilencc Act (I of '&7‘2), 
«; 115 . 

. Where a defemlaiit, in answer to a claim on a pro- 
note, sets up the plea of minority, tlie burden lies on 
Kim of establishiiii' it. 

' A minor who obtains a loan on the representation 
that ho is of age, is estopped from pleading liis 
infancy as a defence to a suit on the loan. 

Petition, under eeolion 25 of Act IX 
of 1887, for revistoo of the deoree of the 
Judge, Small Cause Court, Lahore, dated the 
1,2th July 1920. 

Mr. Jni Qopul Setht, for the Petitioner. 

Khalifa Shuja wi-Din, for the Respondeiit. 

JUDGMENT, — In this aait on a pro note 
the defeudaot pat forward the plea of 
iufanoy and the Coort below, placing on 
plaintiff the onns of proving that at the date 
of the contract the defendant was of full age, 
held that the onus bad not baen discharged 
ft also held that if the onus had been on the 
defendant the proof of minority would have 
been insufficient. In my opinion, the contract 
was, on the face of it, valid, and hia infancy 
was a fact within the special knowledge of 
defendant and, therefore, the onus of proving 
it lay upon him. He has not proved his 
infancy at the date of of'utraot. 

Moreover, on his own showing he could not 
have been more than six weok.s' short of t! ' 
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age of 18 years at the date of contract ; on 
that date be gave the plaintifE’e assignor 
reason to believe be was of age, and conse* 
quently he is estopped under seotion 115, 
Evidence Act, from pleading bis infancy. 

On the question of consideration, however^ 
I do not think the plaintiff should succeed. 

There is evidenoo that no money passed 
and was not to pass unless a post 
was secured for the defendant. The actual 
lender of the money was nob called by the 
plaintiff, and the fact that the pro note was 
transferred to the plaintiff, who i.s a clerk 
and not a money lender, arouses further 
suppioioD a.s to the passing of consideration. 

For these reasons, I refuse to interfere 
but leave parties to bear their own costs, 

Order accordingly, 

MADRAS HIGH COURT. 

Appeal AOziNiT Appellate Oader No. 10 

OF 1919. 

April 8, 1920. 

Present : — Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

MAHOMED ABDUL KADIR MARKAYAR, 
Minor, by Guardian MAHOMED KASIM ' 
MARK A YAK— Defendant — ^Appbllant 

versus 

SAMI PANDIA TEVAR and others— 
Plaiktiffs — Respondents. 

LimUatioii.Act Ox of \Q0'<J, Sell. I, Art. 182 ( 2 ) 

Execution oj dcci're — Onlrr refurnuitj iuct/ior(influ)n of 

appeal for presentation to proper Court, nature of 

'^Appellate Court** — Startini/ point of /tmifaficn. 

Anordor clircctiii;? tho n*hu*Ji of a inoinorundmn of 
appeal for |)rcsoutalioii to the proper Court is not a 
‘Minal order", nor is tlio Court inakhiff the order 
ApiJcllato Court/ within t lie mcaiiin*'* of 
Article {'^) of Schedule* 1 tolli<‘ Limitation 
and the ihu*ree-lj<»hler I not in Mj<*h a cu^e entitled 

to p'ckoii i ho period nf Hmitalifui for e>:eciifiii^ liis 
decree frem tlie tiate of thui. older, [p* col. 

Appeal against the order of the District 

Couit, Ranitiad,at Madura, in Appeal Suit No. 

34‘> of 1918, preferred against the order of 

the Subordinate Judee, Raranad, in Execution 

Petition No. 8 j 0 of 1916 (Original Suit No. 18 

of 1900). 

Massr.u. G, P. Ananfhakriehna Aiyar and 
K. S. Venkutachala Iyer, for the Appellants. 

The Hon’ble Mr. K. Sj-initasa Aiyar.gnr A.d‘ 
vocite General and Messrs. K. P. Luishmana 
Hao and E. Kesiva Aiyangar, for the He. 
spondc-nts. 

JUDGMENT. 

(J-. Ki*:' D, .1.— The .first quostion raised i,i 
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this appeal is whether the plaintiffs, mort- 
gagors, are entitled to eisonte their dajre?, 
one for redemption, by asking the Oonrl; to 
sell the mortg'iged property. It is pri-na 
facte eonoladed in their favoor by Qyjinia 
Taragin V, Veeran {{), einoe we have been 
shown no ease in whioh that deeieion has 
been donbted, and one Civil Miseellaneoos 
Appeal No. 99 of 1915, in wbieh it has 
been followed, and since Mr. Anantha Krishna 
Iyer for defendants declined to argae against 
its oorreetnees. He has relied only on the 
fact that the decree provides for a eale at the 
insfanoe only of the mortgagee. Bat that 
appears to have been the case also in 
the decision referred to. This objection to 
the order under appeal mast, therefore, be 
disallowed. 

The more important contention before us 
is, however, that the plaintiff’s application for 
execution was made too late; and certainly 
it was so, unless time ran, as they contend 
from the da*e, 10th February 1915, on which 
an order was passed by this Court returning 
their memorandum of appeal against the 
decree for presentation to the District Court, 
as the proper Court to entertain it. Was 
the High Court, in these circumstances, 
the Appellate Court” and was this its 
6nal order” within the meaning of Article 
182 of Schedule 1 of the Limitation Act. 

This Court’s order in no degree decided 
the appeal ; and its final character has been 
supported mainly by <iompari80D of its effect, 
with that of the withdrawal of the appeal, 
reference to whioh as a starling point was 
introduced into the Article by its amend- 
ment in 1908. Bat this argument is ucsus* 
tainable, if, as in Peria fCovil liamanuia 
Peria Jeeyi.ngof v. LatsSni Bon (2), and 
Patl nr Rahman v. Shah ^fuh'ltnmad Khan 
(3), which were re produced in the amend- 
ment, there is, besides the withdrawal, an 
order di8mi><8iog the appeal as withdrawn. 

Fnrtl or, there is an order of the Appellats 
Court, such as the Article contemplates 
directly. And it may be doubted whether 
there can be eases cf withdrawal without 
such an order. For the procedure for with- 
drawal of a suit with Lave to sue again 
under Order AXI 11 corresponds with nothing 
the epealBon'ion of the powers of the 
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in 


(1) 12 liid. Css 432; 30 M. 32; 21 M. L. J. 941- 
M. L.'F. 322; (19ll> 2 M. W. N. «23. 

(2) Nf. Ij Jb M. L. J. 393; 1 M. L. T. 233, 

(8) 80 A. 865; 6 A.L. J. fSOi 4. Vf. N. (190S) 161. 
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Appellate Court in icatim 107, Civil Pro- 
cedure Code. But it is useless to eonsider 
further the applicability of the refarenie 
ID the Article to withdrawal, or the analogy 
between it and the order in question at present 
when, in my opinion, plaintiffs must fail, 
because this Court was not the Appellate 
Court, inasmuch as the proceedings before 
It were not within its juriadiotiou. 

ffumar ^undi v. OhunUr Mohun 
Chathatt (4) It was held that an appeal 
IS presented, for the purpose of the Limitation 
Act, when it is presented to the proper 
Court and in the present case in which this 
Court relumed the appeal memorandum for 
want of jurisdiction, there was no legally con- 
stituted appeal and no final order by the 
Appellate Court. It is suggested that the 
order of return was final so far as this Court 
was concerned, and that it was the order of 
the Appellate Coart because this Court bas 
appellate powers, adistination being attempt- 
ed between failures of jurisdiction ou terri- 
torial grounds and on the pecuniary grounds 
referred to in this Court’s order. I am 
unable to follow that distinction and it was 
supported by no authority. The remainder 
of tbe argument i-i inconsistent with re- 
ference to ‘tbe’ not ‘an’ Appellate Court in the 
Article and its beat support was tbe reference 
fo Krishnammi v. Kanikas bit (5) and the 
eaoes therein oiled. Bn*; the principle (or 
wbieh plainttffs ooniend was refened lo 
only o6iVer in this Court’s decision and was 
applied in \fotra Mondal v. But Mohun 
MuHickie) &ud Nidhi Lil y. Mathar Husain 
(7) to proceeding# actually completed in the 
wrong Court, through miataks and without 
objection and was authorised by the reference 
in the various Civil Courts Acts coucerned to 
the jurisdiction in question as concurrent. 
Here we are concerned with tbe more general 
principle that no party shall be allowed to 
obtain a longer period of limitation, on tbe 
ground of hie own mistake*, and no attempt 
has been or, indeed, could fairly be made 
to invoke section 14 or any other provision 
of the Limitation Act, by which exceptions 

to it are resognieed as authorising plaintiff’s 

contention. As there was no final order of 

(4) 16 c. 2?i0; 8 Ind. Doi. (s. a.) 106. 

i6» 14 M. 183; 1 M. L. J. 23*; 6 lad. Deo. (n. a.) 

130. 

(6) 17 0. 166; 8 Ind. Deo. ^n. b.> 6*2. 

(7i7 A. 230;A. W. N. U8S6; 1; 4 Ind. Deo. (n. s) 

462. 
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the Appellate Coartitimeeannot be aalenleted 
from one, and tbe applioation vtae, there- 
fore, cot cf time acd ^boold have been 
dismiseed. 

Tbe appeal 10 allowed, tbe lower Appellate 
OoDrt ’0 order beiog set aside aod that of tbe 
Sabordinate Jadge being restored with eosts 
tbroQghoat. 

Sesbaoibe AiYAB, J. — Tbe dreree ander 
exeantion is one for redemption and was 
passed on the 19th Marah 181-8. The titre 
fixed for payment expired before tbe new 
Civil Prooedore Code aame into foroe. An 
appeal was preferred to tbe High Court 
within tbe time limited by law. It was 
retnrned on tbe lOtb Febraary 1915 for 
representation to tbe proper Ccnrt, as the 
High Court was of opinion that the appeal 
lay to tbe Distriat Court and not to itself, 
Tbe present applieation for exeaution was 
made on the 2lst September 1916 for sale 
of the mortgaged property. 

Two objeations were taken to it. The 
first was that, under the dearee, tbe mort- 
gagor is not entitled to apply for sale, 
Tbe sesond is that the applieation was barred 
by limitation. Tbe Distriot Judge overruled 
both these objeotions, 

Tbe first point is oovered by Qovinda 
Tarcgan v. Veeran (iJ. In that ease the 
learned Judges were of opinion that although 
express power was given by seetion 93 of 
tbe Transfer of Property Aot, only to the 
mortgagee to apply for sale, the mortgagor 
has also an inherent right to apply for a 
similar order. Tbio decision was followed in 
Civil Misaellaneous Appeal No 99 of 191 to 
which my learned brother was a party. Speak- 
ing for myself, 1 should have required more 
argument to convince me of the correctness of 
the view taken in these two desisions and 
would have suggested a reference to the 
Full Bench, if our decision depended upon 
tbe first point alone. Notwithstanding tbe 
argument addressed to us by the learned 
Advocate General regarding tbe procedure 
adopted in Fngland by which power is 
reserved to tbe mortgagor to apply for sale 
where a decree for redemption ia pasaed, I am 
not convinced that we should read into sec- 
tion 93 of tbe Transfer of Property Act or into 
Order XA XIV, roles 7 and 8 such a power. 
However, as the conclusion which I have 
some to is not dependent upon tbe view 1 
Uke os the first point, and as Mr. Anantba- 


krishna Aiyar, who appeared for the ap- 
pellant, did not ask os to dissent from the 
view in Qobinda Taragan v. Veeran (1), but 
only attempted to distinguish that case from 
the present, 1 do not propose to say anything 
more about it. 

Tbe second question is practically bare of 
authority. Tbe point for determination is, 
that where an appeal is presented to a Court 
to wbish appeals do not ordinarily lie and 
that Court ultimately paaf^es an order re- 
turning the appeal for presentation to the 
proper Coart, whether snob an order is 
within Article 182(2) of tbe 3rd column of 
the First Schedule of the Indian Limitation 
Act. That clause runs thus : ‘‘Where there 
has been an appeal, the date of tbe final 
decree or order of tbe Appellate Court 
or tbe withdrawal of tbe appeal.” The 
words or the withdrawal of tbe appeal” 
were inserted by the Amending Aot of 1905. 
Is tbe order of tbe High Court returning 
tbe plaint for presentation to the proper 
Court, an order of the Appellate Court or 
can it be regarded as a withdrawal of the 
appeal P 

Under the Civil Courts Act, III of 18?3, 
section 13, tbe Legislature has prescribed 
which shall be tbe Appellate Court and tbe 
circumstances under which appeals from one 
Court can lie taken to another- 

In conformity with that Aot, in the pereent 
case the view of tbe High Court was that 
the subject-matter of the Original Suit was 
above Rs. 2,^(.0 and below Rs. 5,000 in value 
and that, conefquently, an appeal lay to the 
District Court and not to tbe High Court. 
Tbe language of tbe second clause of Article 
182 which I have quoted refers to tbe 
Appellate Court. In my opinion, that 
language means that tbe Appellate Court 
should be tbe proper Appellate Court, not any 
Appellate Court which a party bona Ude or 
otherwiee has chosen to file an appeal in. 
Tbe learned Advocate General, who appeared 
for tbe respondent, contended that the High 
Court has a general power of hearing appeals 
from tbe Subordinate Courts. It is true that, 
by virtue of section 21 of tbe Civil Procedure 
Cede, the High Court ean withdraw any appeal 
in any of the Sabordinate Courts and hear it 
itself but tbe disposal of an appeal in tbe 
exercise of tbe powers given by section 24 
would not constitute tbe High Court tbe 
Appellate Court as contemplated by slaaae 
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(2) of Artiole 182 of the Limitation Aofc. 

It was also aontended before aa that all 

appellate authorities must be regarded aa 

posaessiDg fundamental jurisdiation to hear 

appeals. The argument was ae was held in 

Knsnn isanii v. Kanakasahai (5) as there is a 

general power in a Subordinate Judge or 

Distnot Judge to hear suits whiah originally, 

a Difltnot Munsif alone «an try ; similarly! 

there is a general power in the High Court 

to hear the appeals, which would be heard 

only by a District Judge or a Subordinate 
Judge. 


(1921 


even 


The language of section 24, which oou- 
templates an order of transfer, does not 
indicate the existence of such a general 
power The right of appsal is the creature 
of the Statute, and the right to resort to 

particular grades of the tribunals, is equally 

a statutory right and not a common law 
right. It is because of the powers of 
fluperyision which are vested in the 
High Court under the Charter Act and 
by the Letters Patent Act that the Legia- 
lature has enacted, under Heotlon 24 of the 
Code of Civil Procedure, that the High Court 
can withdraw to its own 6Ie appeals 
pending in the lower Courts. Moreover, 
section 15 of the Code of Civil Procedure 
provides that every suit shall be instituted 
in the Court of the lowest grade competent 
to try it. Jn my opinion, this provision is 
applicable to appeals also. 

Section of the Code provides that an 
appeal shall lie from every decree passed 
by any Court exercising original jurisdiction 
to the Court autliorised to bear appeals from 
the decision of suoh Court. I take it that 
the authorisation herein referred to is what 
is contained in tlie Civil Courts Act of each 
of the Presidencies. Apart from authority, 
therefore, on the oonstruotiou of the above 
Hoctions and on general principles of juris- 
prudence, 1 am of opinion that clause (2) 
of Article 182 should bo interpreted as 
referring to the Appellate Court which 
ordinarily is empowered to hear appeals 
from the Subordinate Courts, if we make a 
departure from this rule, there is notbiog to 
prevent a suitor from claiming that the 
time during which an appeal has been 
pending in a Revenue Court in which be has 
wrongly 61ed an appeal should be deducted 
in computing the period of limitation. 


In tb 9 oonneohoD, t am not clear that, 

A 1 »an bn regardeil ae the 

Appellate Court within the moaning of that 

eApreeeion .n olan.e (2) of Artiole .82, the 

order directing the return of the plaint for 
presentation to the proper Court is within the 

ZZulTll’ importance to the 

fact that the order Itself was not complied 

with, as the appeal was never presented to 

the Subordinate Judge. As at present 

advised I am of opinion that the order con- 

templated is one which disposes of the appeal 

on the merits in some form, and not eimply 

one which intimates to the party that the 

appeal should be hied elsewhere. I may 

^ here refer to the decision of the Judicial 

committee in Batuk Nath v. Munra Dei (S), 
where It was held that .an order o^ the 
^rivy Council dismissing an appeal for 
default of prosecution is not au order in 
Council, contemplated by Article 182. The 
reason for that dictum is ibat there was no 
adjudioation on the merits. I confess that the 
introduction of the clause by the Amending 
Act "or withdrawal of the appeal " to some 
extent weakens this suggestion of mine, but 
in the case of a withdrawal — I take the 

withdrawal to be an UDoonditioDai one there 

is an end to the litigation; but from the order 
returning the appeal for presentation to a 
proper Court, the same result does not 
Daoeasanly follow. It is not a strained con. 
struotion upon the second otanse of Artiole 
182 to say that the decree, order, or with- 
drawal contemplated must all have the effect 
of putting an end to the litigation. Howeveil 
that may be, as 1 am of opinion that the order 
in question was not passed by the Court 
contemplated iu olause (2) the respondent is 
not entitled to claim that limitation 
Sturts againH him only from the 10th 
February 19.5 and not earlier. When 
we remember that, under the Indian 
Law, there is nothing to prevent a party 
oiititlod to a bonotit under tbo decree 
from e.Tooutiug that decree, there is no 
necessity for reading into the Artiole words 
which are not to be found there. IFati’r 
&lakton V. Lulit Sing (9j contains observa- 
tions which, to some extent, support the 

23 lud. Cu3. Oil; 3t3 A. 2S4; 1 h. \V. 729; 13 
C. W. N.740; 12 A. L. J. ,iOJ; IOC, L. J. 574; 13 Bom. 

U It. 330; 27 AI. L. J. 1; 10 il. L. T, I< (.191D JM. tW 
437; 41 i. A. 104 ll». C.). 

(O; 9 C. lOOj 4 Ind. Deo. (n. s.) 718. 
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respondent. The appeal ip that ease was 
eertainiy a competent one. I do not feel 
presrsed by tbe o6i^er dictum contained in that 
judgment. Akthotj Kumar hundi v. Ghunder 
2dohun Ohathati (4) is not entirely reooncil* 
able with the observations in Wozir idahion 
V. LuUt Singh (9) relied on by the District 
Jndge. Very recently the Judicial Commit* 
tee held that, where an application was pre* 
sented iide to a Coart which had no 
jarisdiotion to execute a decree, tbe applies* 
tion was not one made to the proper Court in 
accordance with the law, within tbe meaning 
of these words in olause 5 of Article 18^. 
The principle of that decision applies equally 
to the present case. Vuh Setrucherla v. 
Maharajaof Jeypore{\Q), 

For all these reasons, I am of opinion that 
tbe decision of the District Judge must be 
reversed and the execution application 
should be dismissed with costs. 

Appeal allo'aed. 

M. C. P. 

(lOj 51 Ind. CU8. ISS; 42 M. 813; JoL. W. 362; 17 
A. L J. 664; :^7 11. L. J. IJ; (1919; II. W. N. £02; 20 
11. L. T. 1-7! 21 Bom. L. K, 914; 30 C. L. J. 209; 23 
■C.W.N.l033i46 1. A. 151 (P. C.;. 


lahoue high court. 

FjKfcT Civil Appeal No. 3d00 of 1916. 
January 19, 11 j21. 
fresent ; — Mr. Justice Broadway 
Card Mr. Juctioo Abdul Baoof. 
ABDUIj RaZAK — Plaiutiif — Appellant 

tenui 

FAZAL ILAHI a«d anotuek— Defendants 

— RE^PONLEN18. 

Punjab Pre-emption Act (I of 1913;, 16— P;v. 
einpUm, $uit for, on ground of vicinage— Prapertg 
transferred by pre-emptor to tcife^Sale held tneirectual 
«« against creditors— Pre-emptor, whether owner. 

Plmntiff sued to pre-empt the sale of a house ou 
toe j^ound that he waa the owner of an adjoiniu;^' 
hotwe. It appeared that tho latter house had been 
Aolci by the plaintiff to his >vifo by means of a 
registered conveyance and that the wife had effected 
a mortga^’c of tho house* Iho sale in favour of the 
wife had, however, been held to bo ineffectual 
ttgaiBBt tho creditors of the plaiutilT. The plaintitf 
now oonteuded that he was still the owner of the 

house and was entitled to pre-empt the , sale of the 

house m dispute t * * - 


Held, (1) that the judgment holding that as 
between the plaiutiH’s wife and his creditors the sale 
in favour of tho wife was ineffectual proved uo mor« 
than that the sale in favour of the wifo Lad been 
questioned by the plaintiff’s creditors ; [p. 272, col, l.j 

(2) that as between the plaintiff and his wife tlio 
latter was still the owner of the house ; [p. 273, col. 
^ • 1 

(3) that, therefore, the plaintiff was uot entitled 
to pre-empt tho sale of tho adjoining house on the 
ground of vicinage, [p, 273, col. l.j 

First appeal from the decree of the Senior 
Subordinate Judge, Delhi, dated the 25th 
October 1916. 

Mr. Asu Ahmad, for tho Hon’ble Mr. 
Fail i- Hussain, K, B., and Lala Mod 
R. S., for the llon’ble Mr. Muham- 
mad Shall, K. B., for tho Appellant. 

Lala Muti Sugar, R. S., for the Ksspoud- 
ents. 

JUDGMENT. — ()□ tho 20th April 1915, 
one Abdul Razak sold a house belonging to 
him to Sheikh Fazal Ilahi for Ra. 8,000. On 
the Ibth April 1 916 one Uaji Abdul Razakj 
son of Haji Muhammad Bakhsb, instituted 
a suit for possessioti of the house sold by 
pre emptiou. He alleged that the real price 
paid was tts. 7,000, but that he was willing 
to pay the sum mentioned in the deed of 
sale, viz., Ks. 8,000, The house of tho pre* 
emptor was said to adjoin that sold. Intet 
alia, it was pleaded by the vendee that the 
plaintiff bad no right of pre-emption, inas- 
much ae the house on which he based bis 
claim did uot belong to him but to his wife. 
Tbe Trial Court, after a consideration of this 
question, baa come to the conclusion that tbic 
defence is correct end that the plaintiff was 
not tho owner of the house adjoining that 
which baa beeir sold. His suit having, there- 
fore, been diemisted Haji Abdul Razak has 
come up to this Court in appeal and on his 
behalf we have beard Mr. Aziz Ahmad 
while for the respondent Mr. Moti Sagar has 
addroared us. 

Tho only quootion fur our decision ih, whe- 
ther tho iiuut-o adjoining that sold belongs 
to the appellant or uot. That at one timo 
tho appollont was tbe owner is not disputed. 
It is alleged, however, that on tbe l5th of 
Juno 1906 tbe appellant sold this house to 
his wife for a sum of He. G,0U0. The con- 
sideration for the sale was Rs. 1,000, as 
part of tbe dower duo to the wife ’and 
Rd. 5,000 to be paid by the wife to one 
Cbhabau Lai, to whom tho house had been 
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mortgaged. Oa the 13th of Fabrnary 1907, 
Ohhaban Lai obtained a deflr-*e for R=>. 5,4JU 
and coats with interest at five per oent. till 
realisation Oo the ‘J9th of Jone 1908 
Cbhaban L\1 was paid R?. 3,090, by Abo! 
Haq, a brother of the appellant’s wife, 
Musnmmat Allah tiandi. Musimmat Allah 
Bandi, on the let of July 190®, executed a 
mortgage of half of the houce in Abdul Haq's 
favour. Again, on the 5th nf .lanua y 1909 
Chhaban Lai was paid R-<. 3.200, the balance 
of hia claim, by Abon) Haq, and Allah 
Bandi on the dth of J<nntry 1908, mort* 
gaged the other half of the hoai>e to her 
brother and her eon in law, Z a^ud Din. 
Subsequent to this, certain other creditors 
of the appellant attached this house in exe- 
entioD of a decree obtained in their favour. 
Mutamvxat Allah Bandi hied objections to 
the attachment and sale, alleging that the 
house was hers, having been purchased by 
her from her huebard as stated above. Her 
objections being disallowed, she brought a 
suit against the said atttachirg creditors in 
which she sought a declaration that this 
bouse, being ber property, was not liable to 
attachment in execution of a -decree passed 
againet ber hueband. Her suit was hnally 
dismieeed by the Chief Court. 

It appears that the appellant had dealings 
in Calcutta and he died a petition in lueol 
veney in Court at Alipore in lf09. In that 
petition be excluded ppeoiBoally this house 
from his arects, stating that it belonged to 
hie wife, Musammot Allah Bandi. For the 
appellant it has been argued by bis learned 
Counsel that, in spite of this sale, which he 
obaraoterieee as fictitious, the ownership of 
the bouee remained with hie client, and be 
drew our attention to the siaterrent of (he 
appellant and the appsllaLt’s wife in the 
Court below in which they both alleged that 
the houee was now owned by the appellant. 
Mr. Aziz Ahmed sought to treat the jndg* 
ment of the Chief Court as (vidence in the 
eaee in support of the allegation that the 
eale to Mutammot Allah Bandi was a mere 
paper transaction under which no property 
paEsed. We are, however, unable to regard 
this judgment as evidence nf anything more 
than the fact that the ownership of Musam- 
mat Allah Bandi was challenged by a credi* 
tor of ber busband’e. The finding arriv(d 
at cannot be considered by us as evidence. 
In this view, we are supported by, inter alia^ 


[mi 

Ou^ia Lai V. Fatt'^h hall (1) and Indar Singh 
V Fate^ Singh (2L with which decisions we 
are tn agreement. Turning to the statements 
made in the Court below, we find that, in 
the first iustanoe, rrn the I9th of July 1916, 
the appellant stated that be had executed a' 
sale deed in favour of bis wife which had, 
however, been cancelled by the Chief 
Court and that, therefore, be was not bound 
by the deed. He further stated that his 
wife also aimitted that the safe did not 
stand any longer. On the same day he 
m\de a further eutement in which he said 
that, as the Chief Court cancelled the sale* 
deed, he beoame (be owner. He also stated 
that the sale was really a fictitious one 
and bad been effected in order to defraud 
Nasir Ahmed, the troublesome creditor, and 
admitted that his wife bad eubsequeutly 
mortgaged the house in favour of her 
brother which mortgage, however, was 
fictitious. The appellant was later ex* 
amined as a witness oo behalf of the defend* 
ant. He more or less repeated hie former 
statements and admitted that iotbeinsol* 
veney petition filed by him at Alipore be 
bad not entered this bouse as being part 
of bis assets. He also admitted that bis 
wife had mortgaged, though fictitionslyi 
this bouse to Abdul Haq and stated that 
Abdul Haq had paid off Ohhaban Lai 
(the former mortgagee), ^dwammat Allah 
Bandi, examined as a witness for the appel* 
laot, stated that the house in question belonged 
to her husband and that the sale and 
subsequent mortgages were mere fistitioQS 
transactions. In re'eramination she was 
asked whether the sale-deed executed by 
her husband in ber favour was fictitious or 
genuine. Instead of giving a definite answer 
to that question, she replied that (he said- 
deed had been cancelled by the Chief Court 
of Lahore. She was (ben asked to whom 
the bouse belonged from that time, i, e., 
the canoellation of the deed, and her reply 
was that it belonged to ber husband. Id 
the deed of sale relating to the house now 
sought to be pre empted, one of the bound* 
aries is given as the bcuee now in goes* 
tion and as belonging to the appellant. 
This fact does not appear to ns as of 
any great probative value. This is all tba 

(1) 6 0. 171 (F. B.)s 6 C. L. K. 4395 2 Shome L. B. 
132:8 lad Deo. (N. s.) 112. 

(2) Ind. Oaa. 734; 1 L. 640. 
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evidence on tbe record and having regard 
to the fact that the deed of sale bad 
been dnly registered in favour of Muiammat 
iHlah Bandi, and that sabsequent to that 
deed of sale Muiammat Allah Band! had 
been mortgaging the eaid house tbe onos 
of proving tbe fictitious nature of the 
IraneaetioD clearly lay on the appellaot. 

After a careful consideration of tbe ev! 
dense on tbe record, irc, tbe etatements 
of tbe appellant and of his wife, we are 
unable to find that tbe conclusion arrived 
at by the Trial Court is incorrect. In our 
opinion, the sale to Muiammat Allah Bandi 
was genuine, in eo far that it was intended 
by tbe parties to convey tbe ownership of 
the house to Munmmat Allah Band>, and 
the fact that tbe sale would have been 
ineffectual against any creditor of tbe hus- 
band who might be able to show that 
it had been made with a view to defeating 
bis claims does not render tbe sale inoper- 
ative or void as against tbe parties to 
tbe sale deed. In this view of the ease, the 
appeal fails and ie dismissed with costs. 

Appeal dtsmissed. 


SIND JUDICIAL COMMISS.ONEa’S 

COURT, 

Civil SoiX No. <23 or 1919. 
September 29, 1:^1^. 

Present. — Mr. Raymond, A. .1. C. 

Firm op ASUDAMAL DWaRKADAS 

— PLaisTirr 
tenui 

Firm or OHOITBLiAM GOPALDAS— 

Dt'Fik.NeA.iis. 

Partnership, disrolation of —Receiver, appointment of 

Suitagam«t partnere—^cciver, wither neceeaari/ 
parti/~Te8t. '' 


Where in a Bait for disBolution of a partnership a 
Receiver is appointed for ttindiug-up the business 
and recovenug the outstandings, be is not a 
uocessury party to a suit brought against the partner- 
ship by a third party. ihe test in suih cdses is, 
whether the object of tbe suit is to interfere with 
the fOBSessioii of tbe Heceiver or the jurisUietion of 
the Court appointing him. if it is not, he is not a nece- 
eary party to the suit. [p. 2/ , col. p. -^7 ■, col. 1 j 

Mr. Orikiihonias IjhUu, fur the 



Messrs, Fatehchand and Bkugiani, for tbe 
Defendants. 

JUDGMENT.— This ie a suit filed by 
tbe plaintiff, Aeudamal-Dwarkadae, against 
the firm of Cboitbram Gopaldas oonsisting 
of more partners than one and carrying 
on business at Karachi by their partners, 
Gopaldas Cboitbram, Jethanand Wadbumal, 
Lunidaram Sobhraj and Naraindas Wadbu- 
ram. It is admitted that, in tbe Court of 
tbe First Class Subordioate Judge of Sukkur, 
one of tbe partners in this firm has filed 
a suit against the other partners in the 
firm for diseolution of partnership and a 
Receiver has been appointed for winding- 
up the basinesa and recovering tbe out* 
standings. In tbe written statement filed 
in this Court by tbe defendants tbe point 
was taken that as a Receiver in respect of 
tbe defeodants’ firm has been already 
appointeJ be is a neoassary party to this 
suit. Accordingly, with the consent of the 
parties, a preliminary issue was framed as 
follows; — 

Is tbe Receiver a necessary party to the 
suit, if so, is tbe leave of tbe Court essential 
before be is joined as a party P’* 

It appears to me that, so far as this 
suit is coDoeroed, there is nothing to 
prevent tbe plaintiff, in tbe event of ob- 
taining a decree, proceeding with it 
to esecudon without tbe necessity of tbe 
Receiver being un tbe record as a party 
to the buit. In Jutindra Nuth Ohourdhury 
V. iSarfaraz Meak (,) it was held tbuC, 
where property in tbe bauds of the Receiver 
is iuteuued to be allBOieJ by tbe result 
of the litigatioL, tbe iieoeiver is a proper 
and a necessary party to such a suit. 
In tbe oat-e of Baukit beh'iry Liny v, 
HurenJra ^ath MukKer.ee (2} expression was 
given to the same remark and it was 
further eaid that, altbcngb me appointment 
of tbe Receiver does not of imelt debar 
the creditor of tbe person over whose 
estate tbe Receiver ie appointed from suing 
for biB olaiu, yet if tbe object of tbe 
i^ait is to luibriere wab tbe pcessasion 
or the Receiver or tbe juriBaiociou ot tbe 
Court appointiug the Receiver, leave ot tbe 
Court must be obtained and the Rtoeiver 
maoe a pi rly lo the suit, in my opinion 

(^ ) 6 Ind. (. QB. 2i4; 14 c W, X. 

{• 2 } Mnil. Cas, i; 15 U. W.N. f. 4 , 
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these observations eopply the test to be 
adopted io oases whether the Receiver is 
or is not a neaessary party to the auit. 
It is obvious that in the present ease the 
object of the suit is not to interfere with 
tbe^ possession of the Receiver, nor would 
it in any way interfere with the jurisdiction 
of the Court appoiotinj? the Receiver. Under 
Order XXf, rule 50 a decree, if passed as in 
this case against the drrn, may be executed 
either against the property of the partnership 
or against any of the persons, who have 
appeared in (heir oivu name or who in 
adjudged to be a partner in this case. There 
would, therefore, be nothing whatever to 
prevent the plaintiff from seeking to 
execute the decree against the individual 
defendants in this case without being 
compelled to attach the property in the 
hands of the Receiver. Therefore, the result 
of tbie litigation would not necessarily 
affect any part of the property in the 
hands of the Receiver. 

Under these oiroumstances, in my of inion, 
the Reosiver ie not a necessary party and, 
therefore, the preliminary issue raised must 
be answered in the negative. The suit 
must be set down for framing issues on 
the 17th October 1919. 

Join'ler of Receiver not neceetary. 


PRIVY COUNCIL. 

Appkal fuom the OALcuTrA Hica Coort. 

January 20, 1921. 

Preteut — Viscount Gave, Lord Moulton, 
Lord Sumner and Sir John Ldge. 
SABITRI THAKURAIN— 

APPSLtAf<T 

lersue 

SAVI AND ANOTHER — RESPONDENTS. 

Civil Procedure Code (Act V of sti. 101, U7, 

120, Ub, 129, 0. XLl, r. 10, 0. XLIX, r. 3— 

Letters Patent (Onl »» cL 16 — Letters Patent Appeal 
from decree on Original Side— Rules applicabU-^ 
Failure to iiirnieh eecurity, effect of—0. XLl, r, 10, 
ioliother inandatory. 

Tho CoJo of Oivil Procoduro, lODS, itj framed oa 
the scheme of providing gonorallj for the mode in 
which the Uigh Courts are to ezerciye their jurisdio- 
tion, whatever it may be, while specifically excepting 
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the powers relating to the exercise of Original Givi J 
Jurisdiction, to which the Code is not to apply. It 
confers a gonoral-rulo making power saving only 
what IS excepted in the body of the Code. [p. 28U 
col. l*j 

Orders and rules made undor the Code apply to 
tho High Courts, unless the body of the Code 
contains something inconsistent with them. They 
«^i'e applicable to tho jurisdiction exercisable under tho 
Letters Patent, except that they do not restrict the 
express Letters Patent Appeal, [p. 279, cols. 1 & 2.] 

rhere is a distinction between rules which take 
away existing rights of appeal and rules which 
recognise those rights but regulate tho procedure of 
tho Court in which such appeals are ponding. This 
distinction has been overlooked in Sabhapatki Ohetti 
V. Narayansami Chetti, 25 M. 656; 11 ftf. L. J. 346 
in Sesha Ayyar V. Nagaratktia Lata, 27 M. 121 
at p. 123. [p. 279, col. l.J 

Order XLI, rule 10 applies to appeals brought 
under the Letters Patent. The words of that ruin, 
directing the Court to reject an appoal when an order 
for security for costs is made and is not complied 
with duriug tho period fixed, are mandatory and not 
penuissivo. [p, 278, col, 1.] 

Appeal agaioet ao order of the Oalsntta 
High Court (Sir Lawrence Jonkios, 0. J., aud 
Woodroofe. J.), dated the 23rd March 1915, 
refu.'tiog the appellant leave to oontinue tn 
forma paupsrig an appeal, under section 15 of 
the Letters Patent Act of 1865, against an 
order of Chaudhri, J , and rejecting the said 
appeal. 

PACTS of the case are fully stated in their 
Lordships’ judgment. 

On this appeal 

Sir Erie Rtckardi, K. 0,, (with him Dr. 
Mniid), for the Appellant, submitted that the 
High Court were wrong in their view that 
if you wanted to appeal informs pauperis yoa 
must do so when you lodge your memorandum 
of appeal : that, on the other hand, they bad 
power to allow the continuance of the appeal 
i)i forma pauperis, even after it had been 
started in the ordinary way. They bad 
ba^ed their order upon Order XLI, rule iO, 
but he submitted that neither the Code of 
Civil Procedure itself nor the Orders and 
rules made under it, were binding on the 
Court in appeals like this, under section 15 
of the Letters Patent : alternatively, section 
151 of the Code reserved the inherent power 
of the High Court to make such orders 
as may be necessary for the ends of 
justice. 

The provisions of the Code as to security 
for costs do not apply to proceedings under 
the Letters Patent : 
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Se$ha Ayuar v. Nagarathna Lola (1), 
Sahhopcthi OhetH v. ^arayansimi Ohttli {2), 
SeotioD 549 of the old Code, referred to in 
these oaeep, corresponds to Order XLl, rnle 
10. Tbe^e oases show that neither that 
Order nor any of the Orders and rales apply to 
appeals under the Letters Patent. 

(.Sir John Edge. — D o yon pay the High 
Court oannot require seaurifcy for oosts under 
the Letters Patent ?] 

They ooold require it under their inherent 
powers, but the rules of the Code do not 
apply. 

The present appeal is not permissible at 
all under the Code, It is an appeal against 
an order not speoified in Beotion 104. That 
seotion oannot, however, be read as taking 
away our right of appeal under the the Letters 
Patent. 

[SiR John Edge referred to seotion 44 of 
the Letters Patent and observed that the 
provisions of the Letters Patent were subjeot 
to the Legislative powers of the Government 
of India.] 

Those powers must be ezereised by express 
terms. 

There must bean inherent power in the 

High (/ourt to allow our application, or 

you would shut out all oases where people 

beoome paupers after Bliog the memoran- 

dam of appeal, seotion 151 reoognizes that 
power. 

[LobdSomner. — Surely you must consider 
what Order XLIV says.] 

Dr. Ma.id followed. Part X of the Civil 
Prooedure Code, seotions 129-131. gives the 

fo** ‘tself. 

1 he Civil Procedure Code is silent as to the 
oontinuanae of an appeal in forma pauperif, 
so you most fall back on the general law, 
which permits of such continuance: 

Thompson yf. 

pin Oornpc^ny Li mite i (4), Reeii 

raltl V, Sakharam (5), 

o' and tJ. B. Baihei, 

for the Reapondent,, submitted that the Civil 

for thl"" provision 

SD27 M. 121 at p. 123. 

** J- 3A6. 

U L. J. Ez. 63; 162 E. E. 674; 7 Jur. 91; «2 R. R. 

li) 

8 B. 616; 4 Ind. Dec. (n, a.) 787. 


5e*'^o Ayyar v. Nagarathna Lala (1) (supra) 
related to the Code of 1882 : section 1C4 of 
the new Code was different from the 
corresponding section of that Code (seo- 
tion 583) seotions 116, 117, 121, 122, 123 
and 128 of the new Code show that the 
Orders and rnlea made thereunder apply 
generally to the Chartered High Court : 
and Order XLIX, rule 3 places the matter, 
as regards Order XLI, rule 10, beyond 
doubt: it speoiGes that rule 35 of Order XLI 
shall not apply to a Chartered High Court 
in the exercise of its appellate jurisdiction, 
thus showing that the rest of that Order 
does apply. As to section 151 of the Code, 
it cannot be contended here that the in- 
terests of justice make it necessary to grant 
the application : the Trial Judge did not 
believe the evidence for appellant. 

Thompson v. Oalcuttu Tramway Company 
Limited (4) (vr^pra) merely followed Ninnull 
Olianira Mooherjeo v, Doyil Nath Bhatf jcharjec 
(6) and was based on a supposed practice 
of the Court : the existing rules must, any- 
how, be now regarded as settling the present 
position. 

Mr. Richards, K, G,, replied. The seotions 
of the new Code re produce those ofthe old 
one with merely verbal alterations here and 
there, so the case in Sesha Ayyar v. 
Nagarathna lala (1) is unaffected by the 
change of Codes and is still good law 

JUDGMENT. 

Lord Somner.— The appellant in the pre- 
sent case presented a petition to the High 
Court at Calcutta on its Original Civil Side, 
in the exercise of its Testamentary and 
Intestate Jurisdiction, under the Probate and 
Administration Act, 1881, praying for ad- 
ministration, with a copy of bis last Will 
annexed, to the property of her late hnsband. 
The grant was opposed by the present re- 
spondent, the manager of the deceased’s pro- 
perty, who bad applied to the Court of the 
District Judge of Bhagulpore for a grant 
of Probate under an earlier Will and 
entered a caveat to the widow’s petition. 
Under the Will which she propounded 
she would be entitled to a life- interest 
ID all the property of the deceased ; under 
the earlier Will her interest was limited to a 
mere pittance. 

The late husband of the appellant wag 
(0) 2 0. 130; 1 Ind, Deo. (n. b.) 370. 
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ft Brahman by oast© and a man of oonsirler- 
able means. H© is desoribed as having: been 

a man of progressive ideas bat intemperate 
habits. For the first be was ezoommanioat* 
ed by the members of his oaste, and, owing 
to the eeoond, he died an untimely death at 
his honse at Garganibas, after a bout of 
oonviviality which lasted about a week, 
leaving, as his widow alleges, the Will whiah 
she relied upon, bearing date about a 
fortnight before be died. On asoount of tbe 
ezoommunioation of the deceased from bis 
oommunily, serious questions arose as to bis 
cremation and sradh oeremonies and, during 
the widow's absenoe at Gaya for this purpose, 
tbe respondent, as she alleges, broke open 
tbe boxes belonging to t^e deoeased and 
made away with this Will. Fortunately, a fair 
oopy of it was forthoomirg and she put it 
forward, relying upon the evidence of the 
attesting witnesses, two members of tbe 
Bhagnlpore Bar. 

Tbe petition was beard by Chaudhori, J., 
who, after taking the eviden-te of the atte&t* 
ing witnesses and of the witnesses for the 
present respondent (two of whom are 
said to have been her late husband’s boDO 
Qompan:on8 and "inimioally disposed to her 
because ehe stood in tbe way of bar 
husband’s leading a bad life and giving 
such pleasure parties”), rejected the evi* 
dence of the attesting witnesses acd dis* 
mis ©d the petition. 

From this decision Srima^i Sabitn Tha 
kurain appealed to the High Court in ils 
appellate jurisdiction under seoiion 15 of 
tbe Letters Patent of 18 >o. It was evident 
that, on the one band, her own interest in 
the matter was very considerable and that, 
on tbe other, further litigation might involve 
tbe respondent in great experse with small 
prospect of being recouped if he won. The 
respondent accordingly petitioned tbe Hipb 
Court on its Appellate Side for an order that 
the appellant should give Sfourity for costs 
under Order XLI^ rule >0 (l) of the Code 
of Civil Procedure, 1608, and on the 18th 
December lyl4 an order was made, that 
the plaintiff appellant chouhl within two 
months from that date furnish security to 
tbe extent of Rs. fi.OoO to tbe satisfaction of 
tbe Registrar. 

On the 17th February 1915 Counsel for 
tbe appellant appeared before tbe Registrar 
and offered that his client should fiirnisb the 


peourity by executing a bond charging two 
propsrtie.^, but as it was objected that tbe 
properties belonged rot to her but to tbe 
estate, and there was no time left under 
the order to enquire whether she could 
charge them or not, tbe Registrar refused 
the offer and certified that tbe order bad not 
been complied with. 

On tbe same day the appellaut filed a 
petition asking for three months* further 
time, which came on before the Court on the 
16th February and was refused. Order XLI, 
rule 10 (2) of tbe Code of Civil Procedure, 
1908, preforibes that if an order for secar’ty 
for costs is made and is not complied wiih 
during the period fixed by tl.e Court, tbe 
Cjurt thall reject the appeal” and, accord* 
irgly, on the 22nd February the respondent 
filed a petition, allearing tb^t his taxed costs 
amounted to Rs. 58,832*12 annas, 6 piss as 
between Solicitor and client, and Rs, 25,469, 
8 annas as between party and patty, and pray* 
iog that the appeal might be dismissed with 
0 ets. Upon this the appellant for the first 
time sought to proceed injorma pQux,eri$y and 
telegraphed to the Chief Justice begging for 
an opportunity of making an application 
for 'b^t purpose. Shs wat given a week's 
time and filed a petition on the 23rd March 
1915. On the same day an order was 
made refusing her application, and this is 
the order now under appeal. By a 
separate order tl e appeal against the decree 
of Chaudhori, was dismissed for failure 
to comply with the order for security. 
Leave to appesl against the refusal to allow 
the appellant to continue her appeal tn 
forma panperii was granted to the appellant 
by His Majesty in Council on tbe 29th 
December l9l6. 

When the High Court heard the application 
for leave to continue the appeal in forma 
pauperis, after some discussion of tbe ques- 
tion whether tk© appellant was really 
without means or not, objection was taken 
by the respondent that leave, if given at 
oil, should kave been given before the 
time for furniehirg cbe seourily expired, lo 
which the appellant 's Advocate replied that 
(he Court had jorisdioticn to prelect his 
client, her want of means having arisen 
since tbe date of the order ftr security 
Jn givieg the Court’s reasons for dis* 
Uji"sirg the Brf‘l'®atior, the Chief Justiofl 
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Sir Lawreoae Jeokins, ased the followins 

lanffDage: — 

* Id oar opinion this applioation for leave 
to aontinae the appeal as paaper oomes 
too late. It should have been made before 
the order for eeanrity was parsed. The 
reealt of that order for eeanrity is that 
wbiab is presaribed in Order XLf, role 10, 
that is to say, the appeal is rejeated with 
the obligation imposed upon the Court by 
the Code." 

The appellant has urtred before their 
Lordships that the Court’s sole reason for 
dismissing the applieation was the view, 
that it should have been made, under 
Order XLIV, rule 1, when the appeal was 
first lodged against the deoree of Chau- 
dhuri, J., no eob'equent applioation to prooeed 
a) pauper being oompetenf, and it is said 
that, having deoided on a wrong oonstrno* 
tioD cf that Order, the Court should now 
have the matter remitted to it to ooneider 
whether or not leave ebould be given under 
the oironmetanoee of this oase. 

In their Lordships’ opinion it is olear 
that the appellant’s argument oompletely 
misoonoeivee the real meaning cf thejadg. 
ment in question. The H'gh Court did 
not intend or purport to lay down the 
proposition that, under the O ders and 
rules or otherwise, an applioa‘'ion for leave 
to appeal in for.na pauperis must be made, 
when first the appeal is lodged or not at 
all, but to state what it eonoeived to be 
the offset of Order XLI, rule 10 x2) 
upon the fasts of the present appeal. The 
learned Judges’ proposition was, that under 
that rule they were bound, by words 
mandatory and not p6rmi‘>8iv;>, to rejeot 
the appeal uuder the oiroQm?taoo3s of this 
ease, and oould not, therefore, grant a 
permission to oontinue it, whisb would in 
effeet eontradiot the terms of rule 10 (i). 
Whether this view was right or wrong 
ia the question now to be deoided, and 
their Lordships do not propose to travel 
outside it. 

The appellant argnad strenuously that a 
Oonrt of Appeal as eueb, unless restrieted 
by the express language of the inetru- 
meut whieh oreatee it, must pjsseaa 
inherent power over the terms as to 
eostp, on wbiah litigants are allowed to 
priioeed before it, and tbie iu order that 
complete justioa may be done. Whether 


this flootention is sound and whether a 
rule limiting tbe exercise of eneh power 
to applisations contemporaneous with tbe 
institution of the appeal would be a valid 
exercise of a power to make rules regulat- 
in<r procedure are questions eminently 
deserving consideration when they arise, 
but they lie outside the scope of the 
present appeal. 

Tbe appellant further contended, broadly, 
that the Orders and roles made under 
the Code of Civil Procedure, 1908, have 
no applioation to appeals brought under 
the Letters Patent of 1865. This contention 
again is too wide. Tbe real question ia 
whether Order XLI. rule 10 applies to such 
appeals, as the High Oourt thought that 
it did, and to this question alone their 
Lordships will proceed to address tbem« 
selves. 

By section 117 of the Code of Civil 
Procedure, 1903, tbe provisions of tbe Code 
apply to all High Courts established under 
the Indian High Courts Act, 1861, and 
therefore, to the High Court at Calcutta, 
and although section 129 eaves the power 
of the High Court to make rules not 
inconeistent with the Loiters Patent estab* 
li^hing it, for the purpose of regulating 
its own procedure in tbe exercise of its 
original civil jurisdiction and adds that 
nothing herein contained shall affect the 
vilidity of any such rules iu force at tbe 
0 ommencement of tbie Code," there has been 
no exsroiae of this power to affect the 
present appeal. From section 120 it wonld 
further appear that tbe Act was intended 
to apply to the High Court in the exerciae 
of ite origiual civil jurisdiction generally, 
for that section makes specific provieiou 
for certain sections of the Code which do 
not so apply. Again, Order XLIX, rule 8 
spscifically enumerates certain orders and 
rules, which are not to apply to a Chart- 
ered High Court in tbe exereise of its 
ordinary or extraordinary original civil 
j iri^diotion, none of the Orders or rules 
now material being there enumerated, 
although it is nitewortby that another 
rule of Order XLI, namely. No. 86, is 
iocladod io the enumeration. Order L 
aNo excludes from apolisation to Oourre con* 
etituted under the Provincial Small Cause 
Courts Act, 188/, and other similar Courts 
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certain specified Orders and rales, ineludinff 
Order XLI. 

The Orders and rales made under the 
Code are, by section 121, given the same 
effect as if they had been enacted in the 
Code, and therefore, Order XLl, rale 10, is one 
of the provisions of the Code. It applies to 
appeals in the High Coart, including the 
present appeal, unless any particular section 
of the Act can be found to exclude it. 
Section 104 (1) is the section relied on 
for this purpose. It prescribes what orders 
shall be appealable and enumerates (hem, 
and among the orders enumerated there is 
not included such an order as that made 
by Cbaudhuri, J. Out of the operation of 
section 104 there are, however, expressly 
excepted matters, which are otherwise 
expressly provided for in the body cf the 
Code. In order to appreciate the full 
effect of section 1C4 it should be com. 
pared with the corresponding section of 
the Act of 1882, section 588. The earlier 
section enacted that appeals should lie in 
^^rtain cases. which it enumerated, 
and from no other such orders.” This raised 
the question neatly, whether an appeal 
expressly given by section 15 of the Letters 
Patent and not expressly referred to in 
section 588 of the Code of 1882, could 
be taken away by the general words of 
section 588 “and from no other such 
orders.” The change in the wording of 
section 104 of the Act of is signi* 

fioant, for it runs, ‘ and, save ac other* 

wise expressly provided by any law 

for the time being in force, from no 
other orders.” Section 15 of the Letters 
Patent is such a law, and what it expressly 
provides, namely, an appeal to the High 
Court’s appellate jurisdiction from a decree 
of the High Court in its original ordinary 
jurisdictioD, is thereby saved. Thus regula- 
tions duly made by Ordeisand rules under 
the Cede of Civil Procedure, 1908, are applio* 
able to the jurisdiction exercisable under 
the Letters Patent, except that they do 
not restrict the express Letters Patent 
apptal. There is a fallacy involved in 
the appellant’s argument that the Letters 
Patent right of appeal is limited and to 
a cartain extent taken away by orders 
and rulee, which prevent the High Court 
frem peimitling the contiruatoe of such 
an Joima r<^ufeui at any stage 
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for there is, of course, a marked difference 
between a right to appeal on ordinary 
terms and without special indulgence, 
and a power to relieve the appellant in 
the exercise of that right from the burden 
of the ordinary terms. The High Court 
order as to security for costs is not a 
limit on the right to appeal nor does 
it take the right to appeal away, but it 
is a rale of prooednre now applicable to 
the appeal under the Letters Patent under 
the words any law for the time being 
in force,” which are contained in section 104. 

The appellant puts the point in another 
way and says that nnder the Act of 
1882 some Indian Conrts, notably the 
Conrts in Madras, had held the Procedure 
Code of 1882 inapplicable intoto to Letters 
Patent appeals ; that the Legislature bad 
these decisions before it when the Code 
was re-enacted in 1908 ; that the changes 
of form and language between the Act 
of 1908 and that of 1882 are not sub* 
stantial, and that, accordingly, the Legisla* 
tore must be deemed to have adopted the 
judicial interpretation of the language used 
in 1882, when it repeated that language 
in substance in 1908. Their lordships 
have already pointed out that the re enact- 
ment is made not in identical language 
but with material differences, and it may 
be doubted how far this mode of construing 
a re enacting Statute is in point, where 
all that has been decided is the effect 
of the older Statute upon the provisions 
of another legal instroment, and not the 
actual meaning of the Statute re-enacted 
itself. There is, however, a prior question, 
namely, whether the Indian Courts have 
really laid down the preposition oontend* 
ed for. 

It is true that in Se$ha Ayyar v. Naga- 
rathna Lata (1) Ayjangar, J., said that 
in a Letters Patent appeal from a single 
Judge a respondent could not apply 
for security for costs, because section 549 
of the Civil Piooedure Code, which corres- 
ponded to Order XLl, rule 10 of the Code 
of 1908, applied only to appeals to the 
High Court from Subordinate Courts, and 
that in Sabhapathi v. Narayanaiami 

Ohelti ( 2 ) the Court said that the provision 
made by section 15 of the Letters Patent 
was entirely foreign to the provisions of 
the Civil Procedure Code relating to appeals 
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from one Oonit to aDother, bat both these 
oaBes followed and pnrported only to apply 
Chappau V. Moidin Kutti (7), a Fall Beneh 
deeieion ofl:9i?, and Toohte lloney Dassee 
V. Sudevi Dagsee (S). These are oases in which 
the point aotaally decided was that the appeal 
expressly given by eeotion 15 of the Letters 
Patent is not interfered with by seotion 
588 of the Code of 1882, on the principle 
generalia specialibus non derogant, following 
Burrish Ohunder Chowdhry v. Kalunnderi 
Debt (9) in 1882. Protn a consideration 
of these older eases, which were very 
fally argned and considered, it appears 
that the decisions in 25 and 27 Madras 
laid down their effect maeh more widely 
than was necessary and overlooked 

the distinction between rales which took 
away existing rights of appeal and 

rnles which recognise these rights but 

regolate the procedare of the Court in 
which each appeals are pending. It is 
also plain that the words in section 

1U4 of the Act of 1908 are inserted for 
the purpose of given effect to the decisions 
of the Foil Bench at Madras and of the 
High Court at Calcutta, for the excepting 
words save as otherwise expressly pro- 
vided by any law," out down the general 
words, and thus carry out the very rea> 
soning of those two judgments. 

Further, where section 632 of the Act of 
1882 enacted that except as provided in this 
Chapter, the provisions of this Order apply 
to such High Courts" (i. e., such as the 
High Court at Oaloatta). section 117 of 
the Act of 1908 says : save as provided 
in this Part or in Part 10 or in rule®, 
the provisions of this Code shall apply 
to such High Courts." Now Part 10 of 
the Code of 1908 enacts (sections 1 22 and 
128) that rules made under the authority 
of the Code may provide for any matters 
relating to the procedure of Civil Courts 
subject to their not being inconsistent with 
the provibioDS in the body of the Code, 
that is to say, that, under the Act of 1908, 

(7) 22 M.68 (F. B.); 8 M. L. .T. 231; 8 lud. Dec. 
s ) 

(8) 2«b. 3615 3 0. W.N. 317; 13 Ind. Deo. (n. b.) 
884. 

(9) 10 I A. 4atp. 175 ^ C. 482 IP C.) 5 12 0. L. K. 

611; 7 Ind. Jnr. 161; 4 Bar. P. C. J.40G; 4 Ind. Deo. 
(N. ■.)97G. . ' ' 


rules relating to all procedare are competent 
unless the body of the Code contains some* 
thing inconsistent with them, while under 
the Act of 1882 the provisions of the Code 
merely (and subject to exceptions, which 
are now immaterial) apply to such 
High Courts," which leaves in doubt the 
point, which the Code of 19C8 puts beyond 
controversy. 

A further point is taken, that seotion 151 
of Code of Civil Procedure, 1908, pre- 
serves the inherent powers of the Court to 
make such orders as may be necessary 
for the ends of justice, and to this general 
saving seotion appeal is made to take 
the present case out of the operation of the 
Orders and rules, if they are applicable 
to Letters Patent appeals. How far a 
mere general saving clause gives power 
in effect to refuse to apply an appropriate 
rale, made in the exercise of other powers 
of the Court and having statutory force, 
is another question, but for present purposes 
it is enough to say that, in the terms 
of the section, the inherent powers saved 
are such as are used to secure the ends 
of justice. Now, the question is, whether or 
not the appellant should be assisted in pro* 
seouting an appeal in a case which has been 
tried once and decided against her, where 
failure in her appeal will impose a heavy 
burden of costs on the beneticiaries under the 
earlier Will, and as to this question their 
Lordships have not the materials even for 
forming a prima facie view of the merits of 
the case or the probabilities of its issue. It 
is evidently one, which tarns mainly on the 
facts proved, and these depend on the 
credibility of witnesses whose testimony has 
been rejected by the learned Judge who saw 
and heard them. Their Lordships are not in 
a position to say that justice requires the 
prosecution of aa appeal on terms so onerous 
to the party, whom that learned Judge 
declared to be in the right. 

In conclusion, there is no reason why 
there should be any general difference be* 
tween the procedure of the H'gh Court in 
matters coming under the Letters Patent and 
its procedare in other matters, and if this 
particular matter of security for costs is not 
dealt with in the Orders and roles made 
under the powers of the Code, when it arises 
in connection with the jurisdiction created by 
|be Letters Patent, section -15, uo vales .1 . 
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proaednre have been formnla^fd wifh regard 
to it, thoQgh the Hit?h Coort'a oow^r to 
regulate proaednre in Letters Patent appeals 
is independent and has been preserve The 
Code ia framed on the sofaeme of providing, 
generally, for the m^de in whioh the High 
Court is to exeroise its jarisdiotion, whatever 
it may be, while spooifisa)!/ excepting the 
powers relating to the exercise of Original 
Civil JurisdiotioD, to whieb the Code is not 
to apply. It oonfers a general rule making 
power saving only what is exoepted in the 
body of the Code, 

Their Lordships are aeeordinglj of opinion 
that the High Court at Caloutta nghily 
oonoeived itself preoluded from entertaining 
the appellant’s applieation to be allowed to 
eontinne her appeal in J.trma pauperitt, sinoe 
to grant her apoltoalijn at that stage would 
in effeot have been to keep alive an apreil 
whioh they were, by retson of her default in 
the matter of seoarity, board to rejeet. Tne 
sonsequence is that the appeal failp, and 
so their Lordships will humbly advise His 
Majesty. 

Appeal dumitted. 

Solioitor for the Appellant. — Mr. J. Tuc\er. 

Solioitor fcr the Respondents. — Mr. 0. 
0. Farr. 


execution of hia decree as the property of hia indg. 
ment debtor, a suit by tho rightful owner of such 
property is maintainable against him for wrongful 
attachment The mere fact that there is a sutee. 
quent order that the property should not be released 
and returned to the rightful owner, pending the 
decision of a snit by the decree-holder that the 
property was liable to attachment, would afford no 
protection against a claim for damages, ^p. 28), col. 

A question of limitation cannot be raised for the 

hrst time in appeal; such question must, under 
Order VriJ, rule ^ of the Civil Procedure Code, be 
raiff-il by tho defendant in liis pleading, [p, 282, col, 

^-J 

Appeal against the deoree of the Sub- 
ordinate Judge, First Court, 24.Parganah0, 
dated the 8tb of January 1917. modifying 
the deoree of the Munsif, First Court, 
Sealdab, dated the Jlst cf August 1915, 

FACTS appear from the jadgment. 

Babas Monmntha Nath H(y (with him Bibus 

Joge^h OhaudT>» Boy) for the Appellant. The 

oase is not ore of trespass but is what 
is tcobinoally known as an aotion on 
the oase. So that roaliee must be proved. 
Refers to Peruvian Quano Oo. v. Dreyfue (1). 

I was Dotaotuated by malioe. I simply pur- 
sued my oivil remedy. I never koew that 
the attachment was wrongful. It was only 
by a subsequent judiaial determination that 
it was declared that the properties had been 
wrongfully attaoheJ. Refers also to Bishun 
Singh V. IVyait (:^). The present aotion is, 
therefore, not maintainable. 


CALCUTTA HIGH COURT. 

Appeal PitOM Appellxte Decree 
No. 707 CF 1917. 

May 12, 192L. 

Freient Sir Asutosh Mookerjee, Kt., 
Aoting Chief Jo^tiee, arid Juetice Sir Eircet 

Fietoher, Kt. 

BHU>HAN CHANLRA PAL— 

Dt PENDANT — Appellant 
vertfus 

NARENDRA NATH KOOB.ahd 

ON UlS DB4TU ms HeKlijAND 

Legal Rcpki&entiTives DHIRENDRA 
NATH KOOR and otbers — 
Pluntipk.'^ — Respondents. 

Eseculion oj dccne — attachment, wrongful, of 
property ■^'Damages, suit for, by rightful owner. 

(her malnlaimthle Appeal, second—Limitatioh, plea 
<>f, tvhelln r can be jMiVcd for firnt time — Ciml Pro- 
Vixlc ( Acl V of 0. Vlll, T 2. 

liia:<niiich ns ii dccrce-lioldcr is rcppoufiMo for 
tlic uuachmeut of moveable propeity seized ia 


Then the lower Appellate Court ought to 
have held that the claim of the plaintiff was 
barred by limitalioD, if not wholly, at least 
in part. On this giound aLo. the deoision 
of the Court below is erroneous. 

Baba Baranasibasi Mukher.ee, for the Res- 
spondent, was not oalled upon to reply. 

JUDGMENT. 

MooRsitJEE, Acto. 0. J — This IB an appeal 
by the de erdant in a suit for damages for 
wrongful attachment of moveable properly. 
The appeal bad been referred to a Full Benoh. 
[Norendra Nath Eoer v. Bhusan Ohandra Pal 
(3)] and bas now come op for 6nal disposal. 

The defendact obtained a deoree for mone^ 
against the father and the brother of the 
plaintiff, in eieoation of that decree, be 

(n ( 8121 A. C Ifif; 61 f . J. Ch 749.66 L. T 636s 
7 Aep M 0. 

(2 11 Ind. « as 7 9; It C. L. J. 616j 16 0 W N. 
610 

(8) 67 Ind. Cae 876} 31 C. h. J. 495 (F. B.). 
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oansed an oil mill to be attasbed whioh be 
alleged was tbe property of big jadgment* 
debtors. The attaohment wa? eff°at)d on 
tbe 22nd Janoary 1911. The oil mill was 
taken to pieaes and was broaght into Coart. 
Tbe pl^ntiff tbereopon preferred a oUim on 
the allegation that tbe oil mill was his 
property, had been porshesed with his 
separate fnnds, was in his p s«ession and 
was not liab!e to be attached in ezeoation of 
tbe decree obtained by tbe defendant against 
his jadgment^debtora. Tbe claim was duly 
investigated with the renalt that on the let 
April 1911 it wae allowed. The Coart fonnd 
that tbe oil mill bad besn pnrohased by the 
plaintiff with bis own money, was bis ezela- 
sive property, was in his possession and was 
not liable to be attaobed in eze.03tion of tbe 
decree obtained by the defendant, the Court 
tberenpoD made an order that the property 
be released from attachment and be renamed 
to the plaintiff. Toe order was made on a 
Satnrday and the Coart foand it impossible 
to make over the moveable property to tbe 
plaintiff on that day. Oa M.onday following, 
that ie, the 8rd April 1911, tbe defendant 
instituted a sait for declaration of his right 
to ezeente bis decree against the oil mill as 
tbe property of bis judgment debtors. At 
tbe same time, he applied to tbe Goart. that the 
oil mill might ba retained in the oastody of 
the Coart daring tbe pendency of the litigation, 
Tbe Court directed the plaintiff to famish 
security, if be desired to have tbe oil mill 
restored to him parsaant to tbe order made 
in his favour two days previoasly. The 
plaintiff was anable to famish the security 
demanded, an order absolute was oorseqoent* 
ly made that the oil mill was to continue in 
the custody of the Conrt till the suit inslitut* 
ed by the defendant was decided. That suit 
was uUimatelv dismissed hy the Trial Court 
on the 3 1st May 1912, and the decree of 
dismis al was oonBrmed on appeal. On tbe 
22i)d January 1914, tbe plaintiff instituted 
the present snit for damages for wrongfol 
attachment of his oil mill. He alleged that 
be had suffered considerable loss as bis oil 
mill had been taken to pieces and had be- 
come Qselss , and he added that thi** i''‘jn'y 
bad bsen caoaed by the defendant malicinooly. 
The Conrts below have decreed the suit. On 
behalf of the defendant apppllant, it has been 
argued ihat thesoit not main^ainahlo i las- 

moch as ihie ic uot a case of trespass to 


goods. We are of opinion that this oonten* 
tion is wholly nnfonnded. 

The damage suffered by the plaintiff is 
attributable directly to tbe wrongful attach^ 
ment effected on the 22nd January 191], 
There can be no question that for that 
atlacbrrent the deferdant is responsible. 
Order XXI, inle 12 of the Civil Prooednre 
Code, i905^, provides that “ wh^re an anplioa* 
tion is made for the attachment of any 
inoveabie property belonging to a judgment, 
debtor but not in bis possession, the decree* 
holder shall annez to the application an 
inventory of the property (o be attached, 
containing a rrasonably aoonrate description 
oftbesame.” it is on the basis of this 
inventory that the attachment is effneted in 
the manner presnrihei in rule 43 whioh 
provides that : Where the property to be 

attached is moveable property, other than 
agricoltnial produce, in the pos.i68sion of the 
jcidgment.deb;or, the attachment ehall be 
made by ao-ual se zare, and the attaching 
oflBoer shall keep the property io his own 
oastody or in the custody of one of bis 
Bubordinatep, and shall be responsible for tbe 
due custody thereof.” It is plain, as pointed 
out by Norman, -T., in Soobian Be bee v. Sheikh 

skureeutooUah A , thac for the attachment the 

decree-holder is responsible, because it is be 
who specifies the goods which are seized in 
ezecution as the property of hie judgment- 
debtor. Consequently, the atiaohment in this 
case, on tbe fao‘.e found, was wrongful, and, 
in the words of Lord Watson in Kiesm Mohun 
Roy V. Hartu'h Dai (5), ‘ the illegal attach- 
ment was thus the direct act of the appel- 
lants for whioh they became immediately 
responsible in law.” 

But it has been argued that the position of 
tho defendant was improved by reason of the 
sub-'t-quent iudioioal determina'ion that the 
propenies had been wrongfully attached, as 
they were not the properties of his judgment- 
debtors. His contention is that the sub- 
bequent order that the property should not 
be released and returned to the plaintiff was 
a .judicial order whioh affords a protection 
against tbe claim for damages. In support 
of ibis position, reliame has been placed on 

U) 12 W R. 320. a B, t. R. A. 0. J. 413. 

'•5 17 I. A 17 at p 27; 7 C. at n 44 .^. n 

Jur.45i;;5Sar. P. C. J. 47i; 8 Ind. Daa. 
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the deoieion in Peruvian Quano Oo v. Dreyfus 
(1). That ease is olearly distingQishable. 
In that oase. there was a jodiaial appoint- 
ment of a Reoeiver who was anthorized to 
take charge of the disputed property. In the 
present oase, the root of the mfsabief was the 
wrongful attachment effeoted at the instanoe 
of the defendant, who pointed out the oil 
mill as the property of his jadgment-debtora 
The oase is obviously one of trespass and 
falls within the prinoiple laid down in 
Ghssollw. CVa/cW«p (6) whioh was followed 
in Bhut Nath Pal Mithy v. 0?iandra Benode 
Pal Ohowdkury (7) and the suit is oonsequent. 
ly maintainable. The decisions in Joykalee 
Dassee v. Representative of Ohmdmalla (8) 
Wilson V. Kanhya SjHco (9), Raj Ohunder 
Roy V. bhama Scondari Debi (10), iJadras 
Steam Navigation Oo. Limited v. Shilimar 
Works Limited {l\), Mohini Mohan Misser v. 
Surendra Narain Singh (12) and Nanjappa 
Ohettiar v. Ganapathi Ooundan (1.3) are 
olearly distinguishable, as, on their apeoial 
faots, they were not regarded as oases of 
trespass at all. 


ground of limitation, only when the point 
appears, on the faoe of the record, to be 
supported by the evidence produced in the 
Court of drsl instance. The matter has now 

rule 2, Oivil Procedure Code, which shows 

that the question of limitation most be 

raised by the defendant by his pleading It 

18 impossible for us to say that if the ques- 

tion of limitation had been raised in the Court 

of Brat instanoe, as it should have been, there 

could not have been a oomplete answer by 

the defendant. In our opinion, there is no 

doubt that the decree is correct and must be 
amrmed. 


The appeal is dismissed with costs of two 
hearings before the Division Bench. 
Fletchek, J.— I agree. 


Appeal dismissed. 


It has finally been argued that the claim 
is barred by limitation, if not in its entirety 
at least in part. No question of limitation, 
however, was raised in either of the Courts 
balow, and we ars of opinion that the appel- 
lant is not entitled to invito the Court at this 
stage to entertain the point. The prinoiple 
applicable in eiroumetanoes of this oharaoter, 
under the Code of 1862, was laid down by this 
Court in Balaram Gantia v. Mangta Dass (I i). 
It was there pointed out that section of the 
Indian Limitation Act, i877, which has been 
re-plaoed by seotion 3 of the Limitation Aot 
of 1906, does not entitle the defendant to 
raise a point of limitation at the appellate 
etage, nnless the Court can give effect to the 
contention without the determination of 
questions of fact, in other words, that the 
Court of Appeal is bound to entertain a new 

(0) (UtlO) 2 K. B. 211; 79 L. J. K. B. 635; 102 L. T. 
5''0; r, I R. J. 4-12; 20 T. L. R. -199. 

17) 10 Iiiil.Cus. 413; 10 I . L.J. ?4. 

(8) 9 W. U. 133. 

(9) 11 W. R 143. 

(10) 4 C. fjKS; 2 Iiul. Dec (N. s.) 370. 

(11) 2S Iiid. Ciis. 403; 42 C. 85 tit p. 108. 

(12) UO liitl. Ciis. 2L'U. 42 C. 550; 21 C. U J. 68; IS 
C. W. N. IIM). 

03) 12 Iml. ''tia. 507; 35 M. 698; 10 M. L. T. 365; 
(1911) 2 M. W. N. 414| 21 M. L. J. 1052. 

(14) 34 C. 941; 6C. L, J. 237; 11 C. W. N. 059. 


PATNA HIGH COURT. 

Appeal prom Appellate Decree No. 774 

OF 1919. 

November 17, 1920. 

Present .— Mr, Justice Das and 
Mr. Justice Adami. 

INDFR OHAND— Plaintiff— 
Appellant 
versus 

BIDYADHAR PA NDEY— Respondent. 

Hindu Law— Joint family — Family consisting of two 
branches— Loan by member of one branch, whether 
l-indinyon family — Plcadings^-Vndue influence, plea 
off wh^n can be invehtigated. 

Whore two branches of a family taken together 
constitoto a joint family, each one of them is liable 
fora debt binding on the joint family, and the pre- 
sumption is that the member of the family who 
inours a debt had authority to do so for joint family 
necessity, [p 283, ool. 2 ] ^ 

Undue influence, being a species of fraud, must be 
pleaded with precision, and nnless a case of undue 
influence is made in the pleadings, such a case 
oannoLbo investigated by the Courts, [p. col. 1.] 

Appeal from a decision of the District 
Judge, Shababad, dated the 6th June 
1919. ooDfirming a decision of the ^ubordi- 
nate Judge, Shahabad, dated the 27th May 
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Mdssri L. Agarwala, Lachmi Narain Singh 
and Bimola Oharan Sinha, for the Appel- 
laDts. 

Messrs. Noreth Ohandra Sinha, tUtaiahandra 
Qhote, for the Respondents. 

JUDGMENT. 

DiS, J. — This appeal oomcs before as from 
the jadgment and dearee passsd by the 
learned Distriot Judge of Sbahabad and 
arises ont of a mortgage aotion institated by 
the appellant against the respondents. The 
appellant oited as defendants in the aotion the 
ezeontant of the mortgage-bond as well as 
his sons who were defendants Nos. 1 to 7. He 
also oited as defendants one Makri Pandey 
and bis eons as defendants Nos. 8 to 10. 

The ease of the plaintiff was that the 
defendants Nos, i to 10 oonstituted a joint 
family and that Bidyadbar, defendant No. 1, 
borrowed Rs 250 from him for the heneBt of 
the entire joint family. The defendants 
entered appearanoe and on behalf of defend- 
ants Nos. 8 to 10 it was nrged that they were 
separate from Bidyadbar and bis branch of 
the family and are, therefore, not liable for 
the mortgage*debt at all. On behalf of all the 
defendants objeotion was taken to the rate 
of interest and to oompcund interest. 

The Conrta below have oononrrently come 
to tbe oonolcsion that the two families taken 
together eonstitoted a joint family, bat being 
of opinion that tbo partioolar transaotion was 
a transaction of Bidyadbar’s branoh of the 
family, tbe Loarts have dismiseed the snit as 
against tbe defendants Nos, 8 to 10. 

On the qnefition of interest, both tbe Ooorts 
hare oc me to the oonolcsion that there was 
nndne inflnenoe exercised on Bicyadhar in 
respect of oorapcntd interett and they have 
acocrdingly passed a decree againtt Bidjo- 
dtai’s branoh of tbe family for Rs. 250 with 
simple interest at tbe rale of 24 per cent, per 
annnm. 

We are of opinion that tbe learned Diftrict 
Jodge eried in law in dismisf-ing the suit as 
against Mekri Patdey’s branoh. We are aleo 
of^ opinion that he ccgbt net to have die- 
mieeed tbe claim for oompoond ioterest. 

On the Bret point it is enffioient to refer 
to the finding of the learned Dietriot Judge 
that tbe two families taken together constitut- 
ed a joint family. No doubt tbe learned 
Dietriot Judge does sey that each branoh hf.d 
traneaotione of its own. Now, it was open to 
tba learped Judge on a oonsideraticn of s.;] 


the facts to eome to the oonolnsion that, as 
a matter of faot, tbe two branches were 
separate, but that is not the finding. The 
finding being that tbe two families taken 
together eonstitoted a joint family, there is 
no esoape from tbe oonolueion that every one 
of them is liable for a debt binding on the 
joint family. It was, however, nrged on 
behalf of the respondents that there is no 
finding that Bidyadbar was the karta of the 
joint family and that, therefore, the family is 
not liable for tbe debt inonrred by one who 
wae not karta of the joint family. With this 
contention 1 do not agree, if the debt was 
a debt binding on the joint family we must 
as.^ume that there was an authority vested 
in Bidyadbar to borrow the money for what 
mutt now be oonsidered to be a joint family 
necessity. 

On the seoond point it wap, of course, open 
to tbe learned Distriot Judge to dismiss the 
claim for oomponnd interest on the ground 
that there was undue infiuenoe exerted on 
Bidyadbar, bnt no ease of nndue infloenoe 
is made in the written statement. The 
qnestioD of nndne infiuenoe is a question of 
fact, and it is well established that andue 
infiuenoe beieg a speoies cf fraud must be 
pleaded with preoision. if a ease of undue 
infiuenoe is not made in the pleadings suob a 
case cannot be investigated by the Courts. 
That being so, the decision as regards com- 
pound interest is wrong. 

I would set aside the judgment and decree 
passed by the Courts below and grant the 
plaintiff the oscal mortgage-decree for Rs. 250 
with compound Interest at the rate of 
24f per cent, per annum, with yearly rests. 
The appelliiDt is entitled to costa throughout. 
Tbe period for redemption will be six 
months from the dale of the decree of this 
Court. 

J. — I agree. 

Appeal deer eJ, 


A 
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CALCUTTA HIGH COURT. 

Appeals Appellate D£Ci<ees 
N os. UOl, 1592 AKD 1542 op 1919 
July 19, 1920. 

Fr6/en^:~Sir Asotosh Mookerjee, Kr, 
Aotirg Chief Jaflh'oe, and .lastioe Sir 
Ernest Fletoher, Kt. 

DEBBNHRA NATH RAI OHAUDHURI 

ASD CTdER^—PniHTIFPJ — APPELLANTS 

Vir$U$ 

PRANAB CHANDRAGHOSE. CdAifi- 
i*AN, TAtl municipality — 

D& PEND* NT — Respondent. 

Jieiii/al ilKnicipal Act (III B C, of I'StJ, R.*) (a^ — 
Tax, assefr'itienf of~-Mcans and propC'ty liablg to 
asse8$incnt — ifrasurr of means and property. 

Itiasricssing a tax under section 85 («^ of the 
Dengal Municipal Act, the means and property of 
ail asscssco outside tlic Municipality cannot be 
taken into account, it is only the means and property 
within the Municipality that arc liable to assessment. 
To measure the means and property within the 
Municipality, tlie test is, not what is spent, but 
wiint is earned within the Municipality, [p. 2t55,cols. 
I & 2.] 

Appeals sgaiost the deoisIoDS of the 
Uistriot Jadgp, 24 Pargaoabe, dated the 30th 
April, l9l9, revereing those of the MaoBif, 
Basirhat, dated the 30th April 1918. 

Babae Saraf Ohondfa hat Cheutihuryt 
Panchanan Ghese, Ramendra Mohan Ma)umdar 
and Indu Bhutan Rap, for the Appellant. 

Babas Jnge$h Chundei Roy and Anilendra 
Rath Roy Chowdhury, for the Respondent. 

JUDGMENT. 

In S. a No. I50l op 1919. 

Mockefjee, Acv:. C. J.— This is an appeal 
by the plainlif! in a eoit for deolaratioo 
that a tax asfeseed by the Takt Mnnioipality 
upon him under peotion S5 of the Bengal 
Munioipal Aot, 1884, is in oontraventioa of 
law ar.d is oonfcqoeritly nnll and void. 

The Court of first initanee upheld the 
eontertion cf the plaintiff. Upon appeal, 
that deoision has been reversed by the Distriot 
.lodge. 

The determination of the questinn in 
lontrcversy depends open the interpretation 
of teelicri 15 which irovidra for the im* 
position by a MoDieipulity of two olaptes 
of lexer, Lomtly, ' (o) a tax upon perrons 
oeeupying holdings within Ike Man'oipality 
aoeordirg to (heir eiifluiitt-tuicea and pro* 
periy within the Monieipality” and “(6) 
a rate on theacrral value of holdings situated 
within the Muoifipaiity.” The tax in the 


present ease has been imposed ander elause 
(a). 

The aootention of the appellant is, that 
the assersment has been made aooording 
to his •irourostaneea and property, not trithin 
hut outside the Municipality. In our opinion, 
the faots found leave no room for doubt that 
this oontentioD is well founded. 

The appellant has been assessed on the 
bieis of a valuation cf his oireumstanaeB 
and property at the sum of Rs, 1,440. Bat 
it is plain, from the fasts set ont ini the 
judgment of the Distriet Judge, that be 
ooald not have been assessed on the basis 
of a valaation exceeding Rs. 250, if his 
oireumstanoes and property within the 
Mnoiaipality were alone taken into aooount, 
He holds bis family dwelling house in Taki 
jointly with bis nephews and looks after the 
property. 

The family of his son, who is a Deputy 
Magistrate, sometimes lives with him. He 
and his two oo- sharers get Rs. 660 as tbe 
net ineome of the property within tbe 
Munioipality ; this gives him Rs. 220. It 
is further oonseded that bis siroumstanaes 
within tbe Muniaipolity are worth another 
Rs. 30. Bet the Muniaipality has aesesred 
him on R^. 1,440 by taking into aeaooot bis 
oirauroRlanoes outside the Muniaipality. 
Tbe question is, whether the Muoiaipality 
was oompetent to take euoh oiroumstanoes 
into aaooDot. 

The argument for the Munioipality in 
sabstanoe is that, for praotioal purposes, an 
assessing body will oonsider the style of 
living of tbe assessee within the Munioipal* 
ity wbieb they oontrol, on the theory that 
a man’s means oan ordinarily be fairly 
and reasonably oomputed upon a oonsidera* 
tion of his mode of life. It is manifest 
that this is an unaoand basis for assess* 
ment, and if the olaim of a Muiiioipalily 
to make assessment on these groonds were 
npheld, we should have to omit the words 
"within the Manioipality" from olaose (o). 
Tbe Manioipality has argued inefftotthat 
otuu^e (a) ha? the eame effeot as if it 
had a fight to impose a tax upon persors 
ooeupying huldir>g<« witi in the Munioipality 
acerrdirg to their oircumstai oee and pro 
periy, irre^peotive of the plaoe where these 
oiroumstanoes and properly might exist. A 
similar ercteolicn wss put forward in the 
• aseo! Chairman of Qittdih Municipality v< 
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Srisk Ohandra Motumdar (1). There the 
qaestion arose whether the resident was to 
be taxed on what he got or on 
what he spent in the Mantoipality. It was 
held that the measare of his liability was 
what he got and not what he spent within 
the Mnnioipality. In that ease, the o')ntentiun 
was pat forward that the tax shonld be 
determined on what be spent in the 

Macio'pality for the purpose of redaetion of 
the assessment, In the present ease, the 
same test has been applied by the Mani* 
oipality to inerease the amoont of the 
assessment, beoaase here the appellant spends 
more within the Manieipality than what bis 
property and oiroamstanoes within the Mani- 
aipality are worth. The decision in (ihair- 
man of Qiridih Municipality v. Srxth Chandra 
Motumdar (I) aeoep^ed as eorreet the rnle 
laid down in Ramahwar Persha'i v. i hair- 
man of the Bh'ihua Municipality (^), namely, 
that an as eesment of tax under clause (a) 
of seetion 85 of the Bengal Munioipal Aet 
made in sonsideration of the assessee's 
"eireumstanoes and property” (altogether or 
partly) outside the local limits of the 
Municipality is ultra vires and illegal. This 
Court was again invited to consider the 
same point in the case of Deb Narain Datta v. 
Chairman of the Baruipure Municipality (3), 
where Sir Lawrence Jenkics, C. J., pointed 
out that the word ''oircumstanees” in sec* 
tion 85 is equivalent to ‘ means” and that 
the assessment under that section roust be 
made aocordirg to the “means and property” 
within the Municipality ; in other words, 
that for the purpose of assessment the 
means and property outside the Municipality 
cannot be taken into account. This principle 
has subsequently been applied in the case 
of Chairman of tha Rajpur MunicipnHfy v. 
i^ogendra Nath Bagchi {-i). We are clearly of 
opinion that the oonatruotion whroh has been 
uniformly placed upon section 86 (a) daring 
the last twenty years cannot be sacces^folly 
questioned. That interpretation is that, for 
the purpose of assessment, the Municipality 
cannot take into account the “circumstaoces 
and property” of the aasessee outside the 

(1) 86 0.859, 12 0 W N. 70’} 7 0 L.J,63l. 

(2) 27 0. 849; 14 Ind. Deo. (N a.) 556. 

(SI 20 Ind Cas. 264; 4i C. 168; 17 C. W. N. 12^0} 
19 0. L. J. 200. 

(4) EOInd. Cae. 894} 29 0. L. J. 379; 23 0. W. V. 
47B. 


Municipality, but must restrict itself to the 
“circumstanoes and property,” that is, the 
“means and property” within the Municipality, 
and, further, that to measare the means 
and property within the Municipality, the 
test is, cot what is spent, but wbat is 
earned within the Municipality, 

On behalf of the respondent Municipality, 
the contention has been finally put forward 
that this interpretation, (which it is not 
disputed is the well recognized construction) 
is likely to embarrass it in its work. 
That is plainly a matter which the Court 
cannot take into consideration, where 
statutory provisions have to be construed. 
It is clearly a question of policy for the 
Legislature to consider, whether the tax should 
be based upon circumstances and property of 
the individuals conoerned, irrespective of 
the plaos where such ciroumfetanoes and 
property exist, or whether, in ths process 
of assessment, only such portion of the 
•ircumstances and property should be taken 
into account as lie within the Muuicipality. 
The plain language of the Statute leave 
no room for argument as to what the Legis* 
lature intended. 

The result is, that this appeal is allowed, 
the decree of the D.strist Judge set aside 
and that of the Court of first instance 
restored. This order will carry costs both 
here and before the District Judge. 

The same order will ha made in the 
other two appeals which are accordingly 
decreed wiib oosis, 

FLiTCdEK, J . — [ agree. 

Appeal allowed. 


PATNA HIGH COURT. 

Pkivt Cookcil Appeal No. 22 of 1920. 

August il, 1920, 

Fretent Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mnllick Kt 

HAJENDRA KISHORE— AppLioiiT ' 

1 ersus 

Rajhumor KAMAKHYA NARAIN 
SINGH— Or-PO'lTie P*hTY 

Civi7 P-vctdure Cade (Act V of 19C8;, sj. HO, li;2 
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123, applicahilit'j of~Patm High Court, rules of, 

lohcthcr ultra vires— jlppenl Aismissed in default 

Order, whether appcalahlc to Privy Cuwncil, 

The provisions of sections 122 and 123 of the Civil 

Procedure Code have no application to the Patna 
Higli Com-t, aud the fact that the rules made hy the 
Uigh Court were not submitted to any Rule Com- 
mittee and that no Rule Committee is in existence in 
Patna would not make those rules ultra vires, fp. 287 
cols I & 2.] • • » 

An order dismissing an appeal in default of the 
iippcllajit’s compliaiiee with the rules of the Court as 
to the composition of the paper-book in the case is 
not appealable to the Privy Council, [p, 28^, col. 2.] 

Applioation to appeal to Privy CooDoil. 

Mr. 5. N. Dnti, for the Applioant. 

Mr. Muhammad Fakhruddin, for the 
Opposite Party. 

JUDGMENT. 

Miller, 0. J.— Id this ease ao applioation 
is made for leave to appeal to His Majesty in 
CouDoil from an order dated the 4th Febrnary 
1920 dismi.^sine the applicant’s appeal in this 
Court for default in furnishing his list of 
papers to be printed in the paper-book. Ac- 
cording to the Rules of this High Court the 
appellant preferring the appeal is required to 
prepare and deliver a list of the papers 
to be inserted in the paper-book to the 
Deputy Registrar, and by role 8 of Chapter 
IX of the High Court Rules it is laid 
down that he shall within 30 days after 
servioe of the notice required by rule G 
deliver to the Deputy Registrar a list pre- 
pared in aooordanoe with the previous roles. 
In the present case the appellant 61ed his 
memorandum of appeal on the llth July 
1919. Sabsequently, he wasInotiGed under 
rule G requiring him to prepare a list of 
the papers. The exact date upon which 
that notice was ii^Baed does not appear, 
but on the Gth January 19^0 the appel- 
lant appears to have been in default and 
on that day he was given until the 20tli 
January, for tiling his list upon an applica- 
tion to the Registrar. On the 22Dd January, 
not having Bled bis list, a futtber applica- 
tion to the Registrar was made and he 
was given further time until the 2nd 
February. The order then, made was ; — 

“ If not filed then, place before the 
Bench. " 

On the 4th February, the appellant was 
etill in default with the preparation of bis 
list and on that day the case came before 
the Bench for orders, and, as there was 
po explanation why the list was not ready, 


and as it appeared from the order sbeat 
that the appellant had been in default on 
a previous oocasiou in piyiug his Court- 
fee’, the Court, opneidering that he was 
already a month overdue and had not yet 
started to prepora his list, dismissed bis 
appeal for default, and the Court, as 
appears from their order, took into cod- 
sideration the previous history of the 
caf>e. 

From that order dismissing the appel- 
lant’s appeal he wishes now to prefer an 
appeal to His Majesty in Council and has 
filed the present petition asking for a 
certificate that the appeal complies with the 
provisions of section 1 10 of the Civil 
Procedure Code. He conteDds.in the first 
iustance, that the appeal involvingla sum 
cf over Ra 10,000 ought to be admitted 
aud that, notwithstanding that the order 
or decree from which he appeals is one 
affirming the decision of the Court below 
there is a substantial question of Uw to be 
decided by their Lordships of the Privy 
Council. For that purpose be relies upon 
the questions of law which bad to be deter- 
mined in the Conrt of first instance, 
questions which arise upon the merit of the 
case. It is quite obvious that, so far as 
the present appeal is concerned, no question 
of the merits of the case at all can arise 
until the Privy Council has set aside the 
order which was passed on the 4th Febru- 
ary 1920 and, so far as this appeal is 
concerned, the only question which can go 
for determination to the Privy Council is 
tho question of whether or not we were 
justified on that occasion in passing the 
order which we did dismissing the appeal 
for default. It is, therefore, in my opinion, 
idle fjr the appellant to contend that 
there is some question of law arising on 
the merits of the case. Those merits do 
not become the subject of appeal to His 
Majesty in Council. The only question is, 
as I have already said, which will have 
to be determined is the question whether 
or not our order was justified in the oir- 
cumstanoee. 

But the appellant contends that, even if 
the view just expressed is right, there is 
a substantial question of law which arises 
upon the order already made, He contends 
that the whole of the roles of the High 
Court at Patiia made in 1916 when the 
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Court was oonstitated ara ultri vires bssau^e 
they eontravens or, at least, do not oomoly 
with the provisions of the Civil Proaedare 
Code. He has referred to eeefcioos 122 and 
123 of the Civil Prooedure Code and oon- 
tends that the High Court at Patna at ths 
time it was ostiblishei was one of the 
Courts established under the Indian High 
Courts Aot of 1831 tnauti'-ned in that sec- 
tion. The earlier seotion provides that euoh 
Courts as well as the Chief Courts of the 
Punjab and Lo^rer Borma may from time 
to time, after previous publioation, make 
rules regulating their own proaedure and 
the proaedure of the Civil Coarts subject 
to their superintendenae, and may by snob 
rules anna), alter or add to all or any of 
the rules io the First Schedule. He then 
refers to seotion 123 which provides that : — 
“ A Committee, to be oalled the Role 
Committee, shall be constituted at each of 
the towns of Caloutta, Madras Bombay, 
Allahabad, Lahore and Rangoon, ” 

It then provides that each such Commit- 
tee shall oonsist of oertain persons. Then 
he relies upon seotion 12-1 whioh provide.s 
that : — 

Every Rule Committee shall make a 
report to the High Court established at 
the town at whioh it is oonstituted on any 
proposal to annul, alter or add to the rules 
in the First Sohednle or to make new rules, 
and, before making any rules under seotion 
122, the High Court shall take such report 
into oonsideration. ” 


There is no direot proof before the Cou 
from which we could decide that the pr 
visions referred to in sections 122 to li 
have not been complied with, but I wi 
assume, for the purposes of this case, thi 
the rules made by the Patna High Cour 
when it was constituted in the year 191 
were not submitted to any Rule Committ 
and that no such Rule Committee as is co 
templated in section 123 was in existenc 
Bu It 18 perfectly clear, looking both 
action 122 and at section 123, that tl 
High Courts contemplated there do n 
include the High Court at Patna. I dou 
very much whether the section was intend, 
to include any new Court which mig 
be c()netitaled even under the Aot of 186 
hot the High Court at Patna, in the 6r 
place, was not constituted under that A 
and the necessity of forming Rule Coi 


raHtssa is only enjoins! under ssstiou 123 
in tha oiies of Caloutta, Madras, Bombay, 
Allahabad, Lahore and Rangoon, and does 
not include Patna. Therefore, the Patna 
High Court cannot in any seise ba said 
to come within the provisions of sections 

122 and 123 and it is quite olearthatsec 
tion 124 which refers to the Role Com- 
mitfess refers only to the Rule Committees 
oonstUuted under seotion 123 and to no 
others Therefore, in my opinion, these 
rules whioh have been relied upon have no 
application to the rules originally framed 
by the High Court at Patna. The power 
to make rules given to the High Court at 
Patna when it was constituted is set out 
in clause 29 of the Letters Patent which 
provides that : — 

And wa do further ordain that it shall 
be lawful for the High Court of Judicature 
at Patna from time to time to make rules 
and orders for regulating the practice of 
the Court and for the purpose of adapting 
as far as possible the provisions of the 
Code of Civil Procedure, being an Aot, 
No. V of 1908, passed by the Governor* 
General in Council, and the provisions of 
any law which has been made, or may be 
made, amending or altering the same, by 
competent legislative authority for India, 
to all proceedings in its testamentary, 
intestate and matrimonial jurisdictioD, res* 
peotively.” 

That is the power under whioh tha High 
Court at Patna originally made the rules 
which it follows up to the present day and 
it seems pretty clear that under the Civil 
Procedure Code oases euoh as arose when 
this High Court was oonstituted were acta- 
ally in contemplation of the Legislature at 
that time, because we 6nd in seotion 125 it 
is provided that High Courts other than 
the Courts speoihed in section 122 shall 
exercise the powers conferred by that sec- 
tion not in the manner provided in seoliona 

123 and 124 but in snob manner and 
subject to such conditions as tbe Governor- 
General in Council may determine. Then 
there follows a proviso that any such High 
Court may, after previous publication, make 
a rule extending within the local limits of 
its jurisdiction any rules wbiob have been 
made by any other High Court. That 
seetion provides two things; 6rst, that High 
Courts other than those mentioned in the 
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preoediog eeatioDS may ezeraise the powers 
mentioned in eeotinn 1:^2 enbjeot to enob 
ennditions aa m»y be impoeed by the 
Governor General in Coonoil, and, further, 
that they itay in any event by mere pobltaa 
tion adopt the rales already in foioeinany 
other High Coart, euoh rales having pre 
eamably been passed with proper sanation 
and, tberefer^, in the opinion of the Legis* 
latare, requiring no farther sanation. Wnat 
was done in the aa^e of the Patna High 
Court appears quite olenrly, 1 think, from 
the note at the beginninv of t^e volorne 
which contains the Patna Hitrh CVnrt 
RoUe. The note is to the following 
effect : — 

The fall'iwing rnles have b^en made by 
the Court under the powers in that behalf 
conferred upon it by ParH»men% the 
Letters Patent, and the Aatb of the Indian 
Lesielature, and hnve raceived the sanaiion 
of the Governor-General in Cooreil and of 
the Local Governuient. where neoef'earj,” 

signed by the then Registrar of the High 
Court. Nothing has been shown nor even 
suggested that the note stated at the begin 
ning of the book whiah I have joet referred 
to does not acoorately state the trne aondition 
of affairs and in any case we are boand to 
presume that these rules whiab have been 
acted upon since tbe constitution of this 
Coart in lyli have been properly passed 
and regnlari^sd until tbe contrary is shewn. 
In these oironmstanoes, it seems to me that 
there is no s'jbn.antial qizestion of luw 
for determination by tbe Privy Council in 
tbe present case. The applioation mnst be re* 
jeated with costs. 

iloLLiCK, J.— I agree. 

ilpj-ftcaiion rejected. 
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CALCUTTA HIGH COURT. 
Appsal FKOd OaiotKAii DzosEg No. 105 

OP 1919. 

March 23, 1920. 

Prcscrtf: — Tastioe St Asutosh Miokerj^s, Kt. 
aoj J H'ioe Sir Ernes'-. P.etobep, Kt, 

J. W. ORKWOSON AND AVOTaEtt 
— DiPENDANTs — A ppellants 

versus 

GANESHDA.S HARl BUX — Plaintiff— 

RespoNueNr. 

Interest Act (ZXXII of « !— Civil Procedure 
Code (Act V of > ■^A^Unliquidated damages, 

for— Interest, pouJente lUo, tvh-Aher can be 
claimed. 

Til a suit for the rcoopory of money represontiug 
the depreciation in the value of goods supplied 
^ntdre3^ cannot bo cl limed during the pendency of 
the suit as the amoont i laimed is not a “debt” nor a 
‘'sum certain” within the moauing of section • of tlio 
Interest Act, but is unliquiditcd damages, and interest 
does not run on such damages, [p. col. 2.] 

App'dl against t<i4 foil i Wing decision of 
Mr. Jus .ice Ohandburi, date! tbe 20tb August 
1919; - 

Cd*ODUO tf, J.— The plaintiff is an im* 
porter of printed goods. Hs did bosi* 
n93S originally with Ve^sey & Co , of 
MaQche.ster. That business continued 
for two years 190) to 1 308 when it was 
tiken up by the Valley Weaving Jo, and 
then by Cerwdsm & Co., in 1^ 0. The 
terms of business are set oat in tbe 4th 
paragraph of tbe plaint, said to have been 
“partly expressed” in ao>respondeQae and 
‘ partly implied.” The claim in this enit 
arises upon olaase (d; which runs as follows: 
— Shoatd oat and otherwise faulty pieces 
bs foand in toe ca^es received, tbe plaintiff 
6rm sboald examine one or more of tbe 
said o.ases as the plaintiff firm ebonld 
think proper in order to arrive at an 
average uf the proporciou of faulty pieces 
in tbe eaid oases and on the basis of tbe 
said averag*', claim tbe usnal allowance of 
33 l/3rd percent.” The plaintiff made a 
cemplaiut about tbe faulty pieces in Novem* 
ber 19i2 in respect of goods received 
between September i9U and February 
1912, and it is said that tbe dofendant 
firm paid that claim. This snic rdlatee to 
faulty pieces said to have been received from 
February 1912 to 1914 in respect of goods 
invoiced as perfect, it is sail that tbe 
plaintiff made a complaiat in raipsct of 
tbdco goods, but the defeodant firm did 
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not pay any attention to it and eventoally 
Mr. Blair, an agent of the defendant 6rm, 
eame oat to India in 1914 when he asked 
Kerr Tarrook A Go. of Oalentta to examine 
the goods and make a final saryey ani 
report; that snob survey was held on the 
17tb Maroh 1914 and it is said that a 
report was made by that firm that there was 
an average of 40 per oent, of nndaly faulty 
pieoes. The plaintiff olaims opon the basis 
of that report the snm of Rs. 31,047 8 0 and, 
alternatively, that the said amonnt is fair and 
reasonable eompensaticn for ‘ the damages 
and faalrs" in the goods. There was also a 
•laim for 4,098- 4 as oastomary interet. 

The defendant firm pleads limitation 
and snbmite that seotion 13 of the Limita- 
tion Aat does not apply as the defendants 
have never oarried on basiness in British 
India. The defendants deny the terms of 
basiness as alleged in the plaint and state 
that they are oontained in the oorrespond- 
enoe between the parties and that i^o terms 
were implied. They do not, however, set 
oat the terms. It is admitted that basiness 
transaotions with the plaintiff oommenoed in 
1910 and they state that the last shipment 
of goods was made in September 1913 
wbisb is also an admitted fast. It is 
farther admitted that Mr. Biair same to 
Calsatta in Marsh I9l4 and be was shown 
some Saris opon whioh he informed the 
plaintiff that Kerr Tarruek & Go., would 
bs instraoted to ex<miae a foil oa^s aul 
make their report to the defendant firm, 
bar. Mr. Biair did no*} askoowledge that 
the plaintiff firm's slaim was joscified nor 
did he promise payment. They deny liability 
for damages or interest and say that many 
of the plaintiff’s slaims were adjusted by 
awards ra«de by the Bsogal Gbambsr of 
Oommeroe and they slaim Rs. OoOSasdae 
to them opon sash awards. 

Two matters may be disposed of at onoo ; 
(l) the plaintiff admits liability to the 
defendants to the extent of Rs. 980-3 0. (ii) 
As regards the question of interest, it was 
slaimed in the plaint as susiomary, but it 
was slaimed at one stage of the hearing 
on the basis of a Dotise. Plaincifl''a Counsel, 
however, did not press this eUim and it ha», 
tbersfors, bssu treated ai abandoned. 

The main point for sonsideratioa i*, what 

was the term of badnsjj bjtwean tho pir.iai 
in rsspeoc of faulty piejj?. X.ie plaintiff 

19 


andoubtedly made a slaim at the end of 
November 19lliand the matter awaited the 
arrival of Mr. Blair. Blair eame to Calsatta 
and examined some of the goods and then 
he asked Kerr Tarraok & Co., to examine 
them and make a report. It is unfortan- 
ate that the evidenee of Blair is not avail- 
able. He died on the 10th August 1918, 
but it is to be notified that, although the 
suit was instituted in June 1916, no steps 
were tsken for bis examination. The only 
oral evidense before me is that of the 
plaintiff on one side, and on the other side 
of Mr. N. Sarkar of Kerr Tarrusk & Co., and 
of Kishori Cband Mitfcra, a olerk of that 
firm The plaintiff’s version is as follows: 
that Blair, when he same to Galsutta, asked 
the plaintiff to open one ease said that 
he would examine it and settle the rates for 
the disputed sases ; that Blair was there- 
upon taken to the plaintiff’s godown and ona 
ease was opened whioh be seleoted. At 
that time there were over 90 oases in stook. 
Blair is said to have examined two packages 
from the oase be bad seleotei about 40 or 
50 pieoes, and that some oat pieoes were 
foand amongst them. He said he bad no 
time to examine the entire oontents of the 
oase and would send Kerr Tarraok’s man 
to examine the goods. He put down on 
paper the resalt of his examination ; this 
was on the 19t;h February 1914. There 
wa^ some d'SoassioQ. The plaintiff wrote 
oit what had hapoensd, but Blair wrote 
“DJo” aoaroHS it and below that the result of 
his exa'iiination (Exhibit B) He said there 
were small holes and hook marks and 
nail marks, but the plaintiff said that they 
wore big outs. The plaintiff says that 
Kerr Tarrnok’s man afterwards oame and 
examined one oase. U was a fresh oase; all 
the 400 pieoes were examined and a report 
was made by him (Exhibit F). It was 
wri'ten out by one of the plaintiff’s men 
and Kerr Tarraok’s mao signed it. That 
mao had taken notes in penoil and the 
plaintiff’s man wrote the report at his 
diotation. Out of the 400 pieoes examined, 
160 were found defeotive. Thus, 40 per 
oant. of the goods were found faulty and 
an allowanoe of 33 1 '3 per oent. is based 
uuoQ it. The plaintiff says be submitted 
hii bill on the 28tb May 1914. Mr. 
Sirka' says that he was a^ked by Biaii 
to send a man to plaintiff’s godown to 
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take measDrements of oat pieoes oat of a 
ease in stook. He said be seat a man 
who had no ezperieooe of sarvey and 
arbitration. The olerk, Kishorioband, says 
that he made a report after opening an 
original ease. He, however, said that the 
ease was pioked oat by the plaintiff, whioh 
1 am not prepared to aoospt, and how 
it was an original ease that he examined. 
There is no evidenoe ezoept that of the 
plaintiff that it was agreed by Blair that 
saeh examination was to be the basis of 
oalonlation for damages in respeot of all 
the goods as olaimed by the plaintiff. It 
is, therefore, neoessary to refer to the oor* 
respondenoe on this point. The ease as 
regards the terms also depends apon the 
oorrespondenoe, an enormooe qaantity of 
whioh has been pat in. It was dae to 
that faot that 1 had to reserve any jndg- 
ment. Unfortonately, other work intervened 
and 1 was not able, maob to my regret, 
to take ap this matter earlier, bat in* 
asmaob as there is very little oral evidenoe 
mostly of an ex parte obaraoter and the 
oonsideration of the oase mainly depends 
□pon the oorrespondenoe, I do not think the 
parties have been prejndioed by sash delay. 

As regards the allowanoe, 1 6od as follows 
from the oorrespondenoe. There is a letter 
from the defendant firm signed by Blair, 
dated 2lBt Jaly 1910 in whioh they say 
that in respeot of out pieoes that the 
plaintiff bad agreed to take them at a 
disoount of Es. 50 per sent. That term was 
eventaally altered, On the 8th September 
they said that they did not think that 
they ooold possibly manage to allow more 
than 25 per cent, on seoonds and oat 
pieoes. The plaintiff replied that no one 
•oald aooept oats and jobs at less than 
one-third off the valae of fresh goods, and 
they were prepared to aooept that disooout. 
The defendant firm wrote cn the 20th 
Ootober that they were not prepared to 
raise it beyond 25 per oent. allowanoe. 
On the 10th November 1910 the plaintiff said 
that the defendants must allow 33 1-3 
per sent, for oats and jobs, whioh they 
asserted was the aniversal rale of that 
business. On the let Deoember 1910 the 
defendant firm said 'Outs and jobs — When 
we see the new printer’s work and the 
number of oats we may be able to manage 
to allow yon 33^ per sent:” Ou the 


22od Deoember 1910 the plaintiff insisted 
upon 33^ per sent, allowanoe as the 
oastom in the market. On the 20th 
April 1911 the plaintiff said “Ee oats 
and jobs; as was settled sometime ago, we 
hope there will not be any further mis* 
understanding to shipping the outs and 
jobs to os and allowing ns the 33^ 
per oent. allowanoe.” On the 27tb April 
the plaintiff gave paoking instruotions about 
outs and jobs. The reason for the request 
was that sooh prooess might be adopted 
as would simplify the division of outs 
and jobs amongst the dealers aooording 
to their sontraot for fresh qaantity.” They 
asserted that the matter of allowanoe bad 
already been settled at 33§ per oent. 
They also said that direstions were to be 
given to the paokers not to pass a single 
pieoe of oats and jobs ‘even those with 
the slightest defeat" with the fresh goods 
as that was likely to lead to disputes with 
the dealers. In a letter, dated the btb 
February 1912, the plaintiff oomplained 
about the paoking and said that in future 
“faultier,” short pieoes and damaged goods 
were to be sent in separate oases and 
not with the “perfeots.” On the 8th 
February 1912 the defendants required 
survey of oertain oases in respeot of 
whioh oomplaints had been made. On the 
30tb May 1912 the plaintiff informed the 
defendants that they had reoeived frequent 
oomplaints from their dealers under different 
heads. They were oomplaining that many 
damaged and out pieoes were ooming out 
amongst the fresh goods with iojaries 
speoially at the borders. They said that 
they were sending by the mail a few 
pieoes of snob Saries and said that 20 to 
30 pieoes on an average were ooming out 
from every oase. The defendant firm 
replied that their paokers ooold not have 
been so grossly oareless, bat having regard 
to the oomplaints they said there was no 
way oat of it but to have an unopened 
paokage surveyed. It appears that in 
respeot of the oomplaint the plaintiff made 
on the 28th November 1912 about goods 
sent oat between Septembsr 1911 and 
February 1912 it was met by a payment 
on the 27th November 1913. The present 
claim relates, as already stated, to fanlty 
and damaged pieoes reoieved between Feb* 

ruary 1912 and 1914, 
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On tbe 29th Angnst 1912 the plaintiff 
sent a draft of tbe terms of hnsineBs 
between tbemselves and tbe defendant 
£rm. It oontained a olanee aboat referenoe 
to arbitration to the Bengal Chamber 
Oommerae of diepntes arising regarding 
qaality, finish, ooloar and other matters. 
There is a farther olanse in it, that olaims 
and dispates for quality, finish, shortage, 
damage, mast be recognised ap to foar 
months after the goods have been landed. 
Tbe defendant firm in their letter of 19tb 
September 1912 did not agree to several 
of tbe items ; they said that foar months 
were maoh too long, they could only 
agree to SO days, and said that they 
were enclosing two copies of a maob fairer 
agreement, and reqaested them to keep 
one and sign tbe other and return it. 
They added that antil tbe matter was 
finally settled farther bosinees woold be 
impossible. Tbe plaintiff replied on the 
lOtb October and said that they required 
foar months to pnt their complaints regarding 
quality, finish, etc,, as they sold their goods 
here allowing 90 days godown due. The 
defendants replied on tbe Slst October 
agreeing to soma of tbe terms and not 
accepting others. They repeated that foar 
months were too long, bat in order to 
meet tbe plaintiff they were prepared to 
allow two months only. They said that 
there were not many points that divided 
them and practically (hose that did divide 
them were already arranged by tbe Manchester 
and Bengal Chambers of Commerce ; they 
said they were awaiting the plaintiff’s views 
and would then forward him the agree* 
ment in daplieate for his signature. On 
the 2l8t November 1912 tbe plaintiff said 
that he found that most of tbe terms 
were in order with the exception of a 
few and that he was prepared to settle 
the matter about time if three months 
were fixed, bat I find no acceptance by 
the defendant of that term. It is quite 
clear that up to this time the terms of 
business were not finally arranged, There 
is a letter on the 13th December 1912 
and also on the 9th Janaary 1913 which 
show that certain terms were still under 
discassion, altboagh the parties treated 
some of the terms which had been accept* 
ed as terms cf basineas settled; but those 
telate to matters other than those about 


outs. On the 23rd October 1913 tbe defend* 
ant firm said that they had overlooked 
sending a final copy of the terms of 
bnsiness with duplicate for tbe plaintiff’s 
signature which they were then enclosing, 
On tbe 29th November tbe plaintiff aoknow* 
lodged two copies of tbe terms and 
said that be was considering them. He 
repeated tbe same thing in his letter 
on tbe 20tb November 1913. Tbe terms 
of business were eventually not signed. 
There is a letter on the 28th November 
1912 from the plaintiff about “Cuts and 
damages in tbe fresh.” He says ; "As per 
our advice in our letters of some time 
ultimo we have been able to inspect and 
find out most of tbe oases with short and 
have drawn op a list of them found amongst 
the fresh, showing also the amounts charged 
and tbe amounts to be allowed as allowance. 
We hope this will have your careful atten* 
tion with tbe debit notes formerly sent and 
remit the amount at your early business.” 
The debit note sent on that day bad a 
column "less valae 33*1<3 per cent.” Tbe 
defendants acknowledged receipt of that letter 
and debit note on the lii^th December 1912 
and said that as it was a large amount they 
were making enquiries into the matter and 
woald report later. On the 17th Jaly 1913 
the defendants wrote that if the plaintiff’s 
dealers were making complaints about quality 
they ' would always like tbe matter to go 
to curvey and whenever that happened 
they mast have cuttings return to them 
certified by the arbitrators that they were 
the basis samples apon which they gave 
their award whether for quality, finish, 
colour, etc.” The next letter about this 
matter is dated the 11th December 1913, 
in which the defendant firm said that 
they did not see that farther correspondence 
would be of much use. They looked forward 
to an amicable settlement when their Mr. Blair 
reached Calcutta. 

BUir arrived early in February 1914. 
He had interviews with the plaintiff and 
examined some of the goods on the 19th 
February 1914. Tbe plaintiff in his 
letter, dated the 19th February 1914, to 
the defendant firm at Manohester said that 
Blair had examined 40 pieces out of which 
10 pieces were found faulty. On tbe same 
date the plaintiff firm wrote a note for 
Blair's signature and acceptance, but Blaip 
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wrote “No” aaroes it and wrote that he 
had fonnd three pieoea with holea not big 
ODea hot the others were out, 10 pieaes 
with hooking needle marks. The plaintiff 
said^ that he bad made a mistake and 
lllair said that if a mistake was made it 
was one that oould be easily remedied. He 
asferted that he had not made a mistake. 
On the 27th February the plaintiff wrote 

Regarding our olaim for the damaged 
pieoes we have showed you one of the 
cases for your satisfaction and yru admitted 
that our olaim is quite justiSed and that 
we are to get the allowanoe. We expeot 
to hear from you in setflement by return.” 
Blair said in reply that he would see them 
again when be would open another ease; 
he also wrote that it had been agreed 
between the parties that any disputes not 
amioably settled should be referred to the 
Bengal Chamber of Uommeroe, and he 
elaimed that right. Blair informed the 
plaintiff that Kerr Tarrock & Co., were 
going to send a man to see the case of 
saries and they would report to him in 
Manchester. On the 4tb March he wrote 
that Kerr Tarrock’s man would go on the 
6th to examine a case of the tari€$ which 
the plaintiff complained contained faulty 
pieces. He also made over a letter address- 
ed to Kerr Tarrock’s man to the effect 
that He should examine a case of red and 
yellow saries No. 311. “Be will take the 
case number and will pass on to me tie 
pteces faoliy (that are not so markedl.” 

He may also let roe know whether in his 
opinion there is anything to complain about, 
taking into consideration that no 6rm sup 
plies absolutely perfect goods.” Thie le'tsr 
bears an endorsement on the hack “Received 
these damsged pieces for inspert'oi^ K C. 
Mittra 7 3 14.” On the 4th March the 
plaintiff asked Blair for the r port of his 
previODs inspeotim. Blair wrote on the 
back cf that letter that hie report would 
follow in due course after his man’s inspec- 
tion on Friday the 6tb. He added that 
the 6 pieces wore quite up to any body’s 
standard for (hat style. On the 5tb March 
he made a note of his examination in 
respfot cf the to pieces, that bo fooed four 
pieces torn to the extent of b inches. He 
also noted tears in edges, bock marks, 
boles and other faults. He did net admit 
that all the above pieces were faulty, and 


[mi 

said that many of them were a reasonable 
tender for that class of goods. Kerr Tar- 
rock’s man oould not go on the 6tb, Oa 
the lOtb March 1914 the Bengal Obamber 
of Commerce informed the plaintiff that a 
dispute relating to certain other goods 
(O B 1969) had been referred to their 
arbitration but this matter was evidently 
not referred to them. On the 12th March 
the Manchester 6rm wrote hoping that the 
dispute bad been arranged amioably. In- 
spection by Kerr Tarrock's man actually 
took place on the I4th March. The plsiut* 
iff wrote on the 17th March to Mr. Sarkar 
of that 6rm stating that Ki-ori Oband 
Mitra had called and inspected a full ease 
of $aries marked (J 311, H 1147 containing 
400 pieoes and found out that 160 pieoes 
in all were damaged, the length of the 
outs varying from half an inch to 6 inches. 
There is a rep-'rt by K. C. Mitra, dated 
17th March. He said in it that be bad 
examined one case, the case above mention- 
ed. It con6rmed the description given by 
the plaintiff. He added that some outs 
were in the middle of the pieces and some 
on the borders He said that as the 
plaintiff did not olaim allowauce for the 
pin boles be bad not taken the measure- 
n.cnts of those holes. He stated that he 
found 20 pieoes badly stained. This report 
was sent to Manchester by Kerr Tarruck 
& Co , on the IStfa March with a note 
tb»t the man bad found stains measuring 
frrm 3 to 5 feet in length, although they 
had understood from Blair that some of the 
pieces might have had stains merely 6 to £ 
inches equare. The plaintiff also sent a 
copy of the report of Kerr Tarrock's man 
(o the defendant 6rm on the li-th March. 
Id their letter, dated the 2ud April l9l4, 
they said that Blair bad arranged for a 
Bnal survey to be held of the goede before 
his departure, atd the report had been sent 
duly and that they expected the settlement 
instiooiions shortly, meaning ^ 

believe, On the 30tb April the plaintiff 
wrote about “Costa end damages’’; We 
lesrn that you will deal with the matter 
will'in the reit incoming nail.” Ou the 
]4<h May they ccmplaii-ed about the de- 
feLdants’ silence and they said they expected 
(o get their final decisions by the next 
incemirg mail. On (be 4th June they sent 
a detailed elattment of their claim iq 


INDIAN OASNS. 


m 


Vil. LX] 

0BtWD8OM V. OAMlia D19 HiBl BOX. 

fompliacee with the terms of oor market” 
and reqaested immediate payment. On 
the 18tb Jane the plaintiff said that he 
had paid to his dealers the amount in the 
debit*note amoantinsr to the present olaim 
in Bait "for the damaged goods as promised 
by yon.” On the 25tb Jane the defendant 
6rm wrote to the plaintiff that they were 
quite willing to settle the matter, bat they 
sonsidered the olaim an extraordinary one. 
They offered 13«. 4d. per ease without 
prejudioe. They added that small hook 
holes of T inch, I inoh, 1'; inohes or 
2 inohes ooald not oome under the 33;^ 
per eeot. rate for allowance, which 
only applied to big damages. If the 
plaintiff did not aooept the offer he was 
to eubmit the goods to arbitration. The 
defendant wrote on the 9th Joly denying 
that they promised to pay 060- 16*8 
for damaged goods. There the matter rests 
so far as the oorrespondenoe is ooooerned. 
Oat of the amount olaimed, £1,754 are for 
goods supplied in 1912 and £315 for goods 
in 1913. The plaintiff at Bret said that 
there were SO or 90 oases in stook in 1912 
but looking into bis books of April >913 he 
said there were The plaintiff asserts 
that Blair said to him that there was no 
question about the allowanoe and that he 
admitted it was S3^ per sent, of the prise. 
On the date of inspestion the plaintiff bad 15 
saFSsof farm No. 311. The plaintiff has pat 
his ease that it was expressly agreed between 
him and Blair that the damages were to be 
paid at the above rate; but from the oorres* 
pondenoe, it does not appear that the plaint 
iff asserted that there had been any sosh 
agreement. The plaintiff had said in one 
of the above letters that the defendant 6rm 
had promised to pay, which the defendants 
denied. It is qnite olear that the d'spote 
was intended to be amicably settled ; that 
Blair bi-nself examined some pieces and then 
be suggested that one case was to be opened 
and I think it may be fairly held that Blair 
intended that the settlement was to be 
arrived by inspection of one case selected 
ont cf the lot then in stock and that was to 
be basis of the settlement In at ease 160 
pieces were found faol y. From the report 
it appears that there were 76 pieces which 
had cuts ranging from ^ to 2 inches and that 
there were • 4 pieces with outs between 3 
inohes and 6 inches and there were 20 


pieces i}adly stained. The defendants in 
tbeir letter of the 25tb June said that I 
inoh, 1 inoh, Ij inohes or 2 inohes were 
small hook holes and oould not oome under 
33^ per oent. rate for allowanoe. No 
evidense has been given on bebalf of the 
defendants that such hook boles are not 
taken into aooount. It is diffioult to believe 
that goods with I inoh, 1|- inohes, or 2 
inches outs oanbe looked upon as hook holes. 
That letter ie relied upon by the plaintiff 
as showing that the allowanoe of 33u per 
cent, for damaged goods is not disputed. 
When the defendant Brm asked for an 
arbitration I think it was then too late. 
The plaintiff had been told that amioable 
settlement would be arrived at upon the 
basis of tbe examination by Ulair. I do not 
think he could be asked to keep tbe goods 
unsold indeBnitely. Taking all the eiroum* 
stances into consideration, the plaintiff was 
justified in thinking that the matter would 
be settled on the basis of tbe examination 
by Eerr Tarrock & Co.'s man. It was the 
fault of the defendant 6rm that they had 
not appointed a better man if Kerr 
Tarruck’s partner’s statement that he was 
not qaaliBed as a surveyor or arbitrator is 
accepted ; but there was no question of 
survey or arbitration. His report was to be 
on a selected original package. What he 
found in it, was to be the basis udod which 
the allowance was to be calculated. Ha 
undoubtedly was qualified for such work. 
Although I am not prepared to bold that 
there wan an exore^s agreement for 3^;V 
p^r cent, arrived at the interview between 
Blair and the plaintiff having regard to the 
statement of tbe plaintiff that it is the ous* 
tomary rate and there being no express denial 
by the defendant 6rm that is not an allowable 
rate in resDPCt of cuts and damages. I toink 
the plaintiff is jnstiBed in asking for per 
oent. The only point that the defendants 
left open in tbeir letter was about cuts up to 
2 inches. 1 think having legard to that 
dispute it would be just to allow the plaintiff 
three fourths of the amount claimed. There 
were 3*^ pieces in that package with outs up 
to 1 inch. I think that eats above one inoh 
ought to be taken into account, I 6nd there 
wa'> no term agre-d upon as regards the 
period within which o mplaints were to 
be made There is everything to shov/ 
that oomplaints were made within reasonable 
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time bat the Bettlement was ODreaeoDably 
postponed. 1 Jo not think that the 
plaintiff’s olaim ie barred by limitation, 
beetion 13, Limitation Aat, I hold, applies 
to this aase. Absent from British India” 
does not neeessarily imply previous presenoe 
here. The provision of the English Statute 
has been held to apply to absenoe from the 
United Kingdom of a defendant who has never 
been there. Halsbury, Volume XIX, p 56. 
See ako Atul Eristo Bose v. Lyon ^ Go. (1), 
Bampartah Samrathrai v. Foolibai (2), Poorno 
Ohunder Qhose v. Sassoon (3). I allow the 
plaintiff a desree for Re. 23,285.10.0 leFs 
Rs. 980 3-0, that is to say, for Re. 22,305 7-0 
with interest at 6 per oent. from date of suit, 
namely, 6th June 1916. 1 allow the plaintiff 
sosts on Soale No. 2. 

Mr. A. A. Avatoom (with him Mr. Ameer 
Aly), for the Appellants. 

Sir B. 0. Muter (with him Messrs. 
K. P. Khaitan and A. Ohow(ihury)^ for the 
Respondents. 

JUDGMENT. 

MooKEBjee, J.— This is an appeal hy 
the defendants from a judgment of Mr. 
Justise Chandhuri in a suit for resovery 
of money rtpresenting the depresiation in 
the value of goods supplied by them to 
the plaintiffs in a damaged sondition. 
The plaintiffs carry on business as a 6rm 
importing printed sartes and selling them 
to dealers. The defendants are a 6rm in 
London sarrying on business as exporters of 
printed saries. There have been transas* 
tions between the Brms sinoa 1910, and, 
asoordiug to the plaintiffs, one of the 
terms and conditions of businees was as 
follows : — 

“Should out and otherwise faulty pieces 
be found in the oases reseived, the plaint- 
iff 6rm should examine one or more of 
the said oases as the plaintiff 6rm should 
think proper in order to arrive at an 
average of the proportion of faulty pieces 
in the said oases and on the basis of the said 
average, claim the usual allowanoe of 33^ per 
•ent.” 


(u 14 C. 467j 7 Ind. Deo. (n. e.) 304. 

(2) 20 B. 767 at p. 776i 10 Ind. Deo. (n. a.) 1082. 

(31 25 C. 406 (F. B.); 2 C. W. N. 269j 13 Ind. Deo. 
(k.s.) 329, 
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The plaintiffs further assert that on the 
basis of the snivey of a sample ease made 
on the 17th March 1914 by Kerr Tarruok 
<fe Co., with the oonoorrenoe of both 
parties. The proportion of faulty pieces 
was determined as 40 per oent. The 
plaintiffs aooordingly olaimed Rs. 31,047-8 0 
as from the defendants as due on faulty 
pieces invoiced in 1912, 19)3 and 1914 
as perfeot goods. The plaintiffs further 
olaimed a eum of Rs. 4,098*4 as oustomary 
interest on this amount from the 17th 
March 1914 to the 29th May 1916. The 
defendants repudiated the olaim as largely 
exaggerated and denied liability for interest. 
Mr, Justice Chaudhuri has found in favour 
of the plaintiffs that the proportion of 
damaged goods should, on the basis of the 
survey by Kerr Tarruok & Co., be taken 
at 40 per oent. but be has come to the 
oorolusion that as the outs were of various 
lengths the depreciation sbculd be allowed 
at the rate of, not one-third, bat three- 
fourths of one-third, that is, one-fourth^ 
Mr. Justice Cbaudburi has in substance 
held that the proportion of faulty goods 
should be taken to be two-6ftbs and the 
depreciation in value thereof should be 
taken at one-fourth. On this basis, he 
has allowed the plaintiffs a decree for 
Rs. 23.285-10 0 less Re. 980-3-0 (covered by 
previous awards), that is to say, a net 
amount of Rs. 22,305-7 0. The olaim for 
interest antecedent to the suit was 
abandoned in the Court below but interest 
has been allowed on the sum decreed 
from the date of commencement of the 
suit. The plaintiffs Lave also been awarded 
ooetfl. Both parties were dissatisBed with 
this decree. The defendants have appealed 
and have contended, hrst, that the plaint- 
iffs have not proved that 40 per oent. 
of the goods were damaged, seooudly, that 
as, according to the learned Judge, 
the plaintiffs bad failed to prove that 
the value of the damaged goods was 
depreciated by one third, be should not 
have arbitrarily assessed the depreciation 
at one-fourth; and, thirdly, that no interest 
should have been allowed before date of 
desree. The plaintiffs have preferred cross- 
objections and have contended that the 
depreciation in value of the damaged goods 
should have been asseesed at one third and 
that (be evidence does not justify a reduc- 
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tioD to one*£onrtb, wbiob is Dot the oase of 
either of the parties. We are of opinion 
that the appeal mast aacoeed in part 
and the oroBs^obieetions mast also be 
allowed, 

In the appeal we have to eonsider two 
elements, eaob essential for saloulation of the 
earn recoverable by the plaintiffs from the 
defendants on aosount of the damaged 
condition of the goods enpplied. The 
evidenae oonolnsively proves that an appre* 
aiable proportion of the goods invoiced as 
perfect were in fact damaged ; indeed, this 
oonolasion of the Coart below has not been 
serioDsIy contested here. Conseqaently, we 
have to determine in the proportion of the 
damaged goods and the depreciation in value 
on aocoont of their damaged condition. 
Theoretically, the ideal method woold be, if 
the goods were still unsold and available 
for inspection, to examine each piece and to 
determine its depreciation in valae. Bot 
even if the goods were available, each a 
procedure would be manifestly impracti- 
cable from the point of view of trans- 
action of mercantile business. The plaint- 
iff stated in bis deposition that when 
allowance for damaged goods is fixed 
eaob ease is not examined, because if that 
were attempted, it would not only be very 
difficult to find room for the pieces taken 
out but also to fold them again; they could 
not plainly be sold as fresh goods, because 
the finish would inevitably get spoiled. It 
is obvious that, in these ciroumstancee, 
recourse must be bad to some method of 
averages. The question is, did the parties 
in the present case agree upon such a 
method. The correspondence between the par- 
ties, which is summarised in the judgment 
of Mr. Justice Cbaudhuri, shows that the 
parties did not reach an agreement on this 
matter before 1914. In February 1914, 
Mr. Blair came to Calcutta as the repre- 
sentative of the defendant firm. He 
opened one case of goods on the 19lh February 
1914 and examined two parcels, The 
parties were not, however, agreed as to the 
inference to be drawn from this partial 
examination of a single oase. Mr. Blair 
then arranged for the examination of another 
oase by Kerr Tarrock & Co. An tffieer of 
Kerr Tariuok and Co. actually inspected a 
case taken at random on the l4tb March, 
The result of the inspection was that one 


hundred and sixty pieces out of four hundred 
were found damaged; the length of the 
cuts varied from half an inch to six 
inches, and while some of the cuts were 
in the borders, others were in the middle 
of the pieces. The report of this inspection, 
dated the Ivth March 1914, further shows 
that 20 pieses had defective colours, that 
is, were badly stained. The forwarding 
letter of Kerr Tarrock & Co. states that 
although, according to Mr. Blair, some of 
the pieces had stains 6 to 8 inches square, 
the stains actually found measured 3 to 5 
feet in length. This report and the forward* 
iug letter were sent to Manchester for 
information of the defendant firm. We 
are of opinion that the parties intended 
that the proportion of the damaged goods 
shonld be determined on the result of this 
inspection. The parties had earried on an 
inconclusive correspondence on the subject 
for many months ; the representative of the 
defendants came to Calcutta for the pur- 
pose, amongst others, of settling the matter. 
He himself made a partial inspection of 
one case and then requested a well known 
firm in the trade to make an inspestion of 
another full case. If Mr. Blair had intended 
that the result of this insneotion should 
not be accepted as the basis for calculation, 
he might easily have arranged for inspection 
of some more oases. The result of the 
inspection was communicated to the defend- 
ants ; they did not suggest that the ease 
opened oonld not be deemed a fair sample 
and they did not ask for examination of 
other cases. The present suit was instituted 
on the 6th June 1916, and the defendants 
made no attempt to examine Mr. Blair 
on commission, till the IstJuly 1918. The 
application was adjourned and Mr. Blair 
died on the 10th August 1918. It is worthy 
of note that the application was not 
proceeded with, though it included the 
names of other members of the defendant 
firm as possible witnesses. In these cir- 
cumstances, we hold that Mr. Justice 
Cbaudhuri has correctly found that the 
proportion of damaged goode most be taken 
at 40 per cent, on the basis of the survey 
m^de by Kerr Tarrock & Co. with the oou- 
ourrenofr of both parties. 

Next semes the question of the extent 
of the depreciation dne to the damaged 
condition of the goods. Here, the appHcati( u 
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of the prmaiple of averages is still more 
imperative from praotiaal aonsiderations, 
than it IS for the purpose of asaertaioicg 
the proportion of damaged goods. The 
depreoiatioD depends^ not merely apon the 
81Z0. but also upon the loaation cf the 
outs, while the depreoiation due to stains 
must vary with size, loealion and aolour 
of the spots. In snob airaumstanaes, an 
almost inanito variety and gradation is 
poBsible, and a alaesieoation is well nigh 
impraatiaable. The plaintiffs assert that the 
uBcal allowacae for depreaiation is one-third 
The defendants only generally deny the 
terms alleged by the plaintiffs hot do 
not speoieaally oontradiot the statement; 
trey do not allege an alternative rate or rate^. 
On the other hand, the plaintiff aeserted 
on oath that other Pluropean firms, for 
instance, Rail), Graham, Finlay Mnir gave 
allowanees on the basis of one third for 
damaged and cnt pieoes; it is significant 
that no attempt was made to cross-examine 
the plaintiff on this point. It is further 
worthy of note that when “cuts and jobs,’’ 
are separately supplied, a reduction of 
one third isallowed on the price for perfect 
goods; the inference may, therefore, be 
reasonably drawn that the same rate would 
be allowed when these are mixed with and 
invoiced as perfect goods. There is also 
some evidence to show that previous claims 
by the plaintiffs, though for small amounts, 
were paid by the defendants at the 
rate. Finally, the correspondence between the 
parties shows that the plaintiffs have eon* 
sister tly adhered throughout to the state- 
ment that the reduction in value is cal- 
culated at one third. In their letter, dated 
25tb June lbl4, the defendants practically 
admit that this is the rate, but allege that 
this rate is not applicable to outs not 
exceeding two Inches; theydo not, however, 
state what, if any, special rate is applicable 
in such cases. We bold accordingly that 
the plaintiffs have established that the 
redaction in the value of damaged goods 
must be calculated at one-third and we are 
unable to uphold the conclusion of Mr. 
Justice Chandbnri that the rate is one- 
fourth. which is, net supported by any evidence 
on the record. 

The only other point which requires con- 
sideration is, whether the plaintiffs should 
have been allowed interest during the pen- 


dency of the suit. It is plain that such 
interest cannot be claimed under section 1 
of the Interest Act, 1839, as the sum due 
IS neither a “debt” nor a “sum certain” 
within the meaning of that section. The 
only statutory provision which autborisss the 
Court to allow interest, in its discretion, 
in such a case is that contained in section 
34 of the Code of Civil Procedure, 1908, 
That section contemplates interest 
in^ three stages, namely, (1) interest 
prior to the institution of the suit on the 
principal sum adjudged, as distinguished from 
the principal sum claimed ; (2) additional in- 
terest on the principal sum adjudged, from the 
date of the suit to tht date of the de'»r 0 e, at 
Euch rate as the Court deems reasonable; and 

(3) further interest on the aggregate sam ad- 
judged, from the d-ite of the decree to the 
date of realisation or to such earlier date 
as the Court thinks fit. The section does 
Eofc provide for payment of interest for 
period antecedent to the suit but it em- 
powers the Court when the decree is for 
the payment of money, to allow interest 
pendente Ute as also interest subaequent to 
decree. We are not called upon to consider 
whether the plaintiffs can claim interest prior 
to the instituticD of this euit, besaoss though 
such interest was claimed in the lower Court 
as “customary interest, ” the claim was 
abandoned at the tri-»l We have only to 
consider, whether intergat pendent* Hte should 
have been allowed. We are of opinion that 
interest during the pendency of the litigation 
ehould not have been decreed. The earn 
recoverable by the plaintiffs is not a debt 
but unliquidated damages, and, as Westropp, 

C. J., observed in From i Horma$ji v. 

eiomr and Deputy Commus oner of Cmfoms, 
Salt and Opium (4), interest does not run 
upon unliquidated damages. The same view 
was adopted in Ruin tsur Bt'ewai v. Huri$k 
Ohunlur hose (5 . We do not see why, in 
point of prinoiplp, a distinction ehould in 
this respect be made between interest prior 
to suit and interact pendente Ute-, interest 
prior to Duit was clearly not recoverable for 
reasons stated in Stibramania Aiyar v. 
Subramania Aiyar (6), Boddu Sanyjsirdiuv, 
Kotra Rainamurthi (7', though the point was 

(4) 7 H. II. C. n. A 0. J. 80. 

(6) M C. -21 nt p. 2-f; 6 Ind. Deo (n. s.) 906. 

(6) 31 M 2fO: 18 M. L, .1.24 |SM L T. 278. 
t7; 21 Iiid ( U8 64:^1 (I9i8; M. W. N. 874, 
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apparently overlooked in Ifa^aw'zd Ravnther 
V. Britith lnd>a Steam Sav'igation Oomp-inp 
Limited (8) We may add that interest pendente 
hie is not elaimed as damages for wrongful 
detention of money whioh the defendaots 
had proBfably invested ['see the observation 
of Lord Masnagbten in Johnson v. Reg, (9)]. 
We oanoot also overlook the fact that there 
was a substantial dispute between the 
parties as to the basis for assessment of 
damages, and the litigation itself lasted for 
more than two years in the Court of Brst 
instanoe. In view of all these eiroumstanoee, 
we must hold that the Court should not allow 
the plaintiff's interest pendente life. 

We may add, finally, that the plea of 
limitation whieh was overruled in the Court 
below, was not even ment'cnid in the aourse 
of argument, though it was taken in one of 
the grounds of appeal 

The result is that the appeal is allowed 
in part and the oro8e>obieo>ioD also is 
allowed. The dearee of the Court below 
will be varied in two reepeots, namely, first, 
the sum doe to the plaintiffs will be aaleolated 
on the basis that the depreeiation in value 
of the goods delivered wae 0 (ie*tbird and 
not one-fourth; and seaondly, interest will 
be allowed, not from date of suit, but only 
from date of judgment of the Court below, 
that ie, the 20th August 1^19. Subjeot to 
these variations, the decree will stand 
eonfirmfd. As the viotory has been a divided 
one, eaob party a ill bear bis own costs uf 
this appeal. 

FLETcaRB, J. — I agree. 

Appeal alJowei in pari-, 

Gro$$ objection alloved. 

(S' ’ Tnd. ras fl77;fl2M. 95 at p. 130; 4M.L. T. 
110 iF B ; 18 M. L. .1. 497. 

(9j 1904) A, n, PIT at p 822: L. J. P. C. 11?; 
01 L. T. 234; 5' W. R 2t7; 2C T. L. H. 697. 


PATNA HIGH COURT. 

Appeal PHOM Appb l te Dscais No. 319 

OP 19i9. 

January 4, 1921. 

Present Justice Das and 

Mr. Jnetiee Adami. 

Hos'ble Ba6u BHUPKNDftA -^ATH 

BOSB AMD AMOTUEB DbPBNDAIiT8-< 

Appelumis 

versus 

AMI PRASAD SINGH fND iNOTBER 

- Plaintiffs 

GEORGW R. TOOMBY. E»qr., and otuers 

— Defendants — Rbspo^dekts. 

Lease— Assignment of lease —Assignee, liability of, 
covenants, extent of. 

No action of covenant will lie against an assignee 
of a lessee except for broaches of covenant occurring 
while he is assignee. 

Appeal from a decision of the Distriet 
Judge, Mezaffarpore, dated the I9tb December 
1918, affirming that of the Additional Sub- 
ordinate Judgp, Mozaffarpore, dated the 
2Ut June 19l7. 

Messrs, S, G. Mitfer and S. K, Mitter, 
for the Appellanfs. 

Mr. L. N Singh, for the Respondents. 
JUDGMENT. — I am unable to avree with 
the decisions of the Courts below. I will 
assume that the factory, the lessee, covenan- 
ted to pay a portion of the rent due to the 
plaintiffs to the mortgagees of the plaintiffs. 
I will also assume- though 1 must not be 
understood as deciding the point — that the 
covenant was a covenant touching or con- 
ceri'ing the thing demised and as snob bound 
the appellants as the assignees of the 
interest of the factory. But it is well s&ttled 
that no action of covenant will lie against 
the assignee of ihe lessee, except for 
bresobesof covenant happening, while he is 
aS'igree" 'Seethe oases cited in Smith’s 
Leading Oases, Volume i, page 73) It is 
conceded that the present suit was institued 
for breaches of covenant that happened before 
the interest of the factory was purchased 
by the appellants. 

If the action on the covenant will not 
lie against the appellants, I do not see under 
what other principle the liability that was 
of the factory could be fastened on the 
spn lantc. The plaintiffs as the lessors 
weie, (.'t 0 ‘ ufse, entitled to pr.-oeed against 
the sobjeot matter of the demise for their 

rent into whosoever’s hand that subject-matter 
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niight happen to be ; hot each an aoti'oD 
would be an aetion for rent, not an aotion 
on the oovenant. Kven if we were at 
liberty to change the action into an aotion 
for rent, it will not help the plaintiff*, 
becaase it is onoeded that the claim for 
rent in respect of the period for which the 
action has bsen brought is birred by 
limitation. 

The basis of the decisiDns of the Courts 
below is this : the factory was bjund to pay 
the rent to the mortgagees and the appellan's, 
as the purchasers of the interest of the 
factory, were likewise bound to pay the rent 
to the mortgagees. I assent to the first 
propo.sitioD, but 1 altogether dery the 
correctness of the second proposition. In my 
view, the appellants would be bound to pay 
the rent to the mortgagees only if the 
covenant on the part of the factory was a 
oovenant running with the land and then 
only in respect of the period subsequent to 
their purchase. They, no doubt, remained 
liable for the rent in the sense that the 
plaintiffs could proceed against the thing 
demiced for the recovery of the rent, but 
that liability was to the plaintiffs and not to 
the mortgagees. In my judgment the de> 
feodauts were not bound to pay to the 
mortgagees the rent in respect of the period 
claimed in the aotion, and the plaintiffs are 
not entitled to be re imbursed by the defend* 
ants. 1 would allow this appeal, set aside 
the judgments and decrees of the Court.s 
below, and dismiss the aotion with oosti 
throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal kkom Appellate Ueckee No. 2110 

OK 1918. 

July 29. 1920. 

Preeent-. — Sir Asutosh Mookerjee, Kt., 
Acting Chief Justice, and Justice 
Sir Ernest Fletcher, Kt. 
BALAIIAM GUKIA, anp on his prATU 
H14 Heir and Legal Repsesentative 
SANKAR OHAlNDRA GURiA, Minor, 

BT HIS NEXT KAIENU, CHAITANTA GURIA 
AND OTHERS— Plaintiffs — Appellants 

venue 

SYAMA CHARAN MONDAL and others 

— UEFrNDANTS — RESPONDENTS. 

Adverse posstwion— C'o.oiunera— P csscaakw of one co> 
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oujner, naitire of — Appeal, second — Adverse possession, 
question of, mixed question of law and fact— Finding of 
fact, whether binding — Inference from such finding^ 
High Court, poii'er of. 

Inasmuch as the possession of one cO'Owner is 
rightful and does not imply hostility, as would the 
possession of a stranger, the entry and possession of 
land under the common title of one co-owner does 
not give rise to the presumption that such possession 
is adverse possession to the other co-owners. Ordi« 
narily, the possession of one co-owner is for the 
benefit of all co-owners, [p. 300, cols. 1 & 2.] 

The question of adverse possession is a mixed 
question of law and fact, and although a Conrt of 
second appeal is bound to accept as conclusive a 
finding on a question of fact, yot where the question 
is whether fiom the facts found an inference can 
fairly be drawn that possession is adverse, it is a 
question of law, which that Court is entitled to 
investigate, [p. 301, cola. 1 & 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, Jeesore, dated the 22nd 
of August 1918, reversing that of the Munsif, 
First Court, at Narai), dated the diet of July 
1917. 

FACTS appear from the judgment. 

Babas Surendra Chandra Sen and Hemend- 
ra Chandra Sen, for the Appellants. — Plain- 
tiffs are the appellants, The appeal arises 
out of a suit for recovery of posseseton of 
land on declaration of title. The first Court 
decreed the suit. On appeal it was dismissed 
on the ground that there was adverse pos- 
session. Having regard to the desision in 
Hardit Singh v. Qurmukh Singh (l), I sub- 
mit the deoieion is not correct. There are 
findings to this effect that my vendor pur- 
chased it from Jbaru and Baikuntba who 
are admittedly two third sharers. The 
question is whether their title has been ex- 
tinguished by adverse possession, See Loke- 
nalh Singh v. Dhuakeshwat Prosad Naroyan 
^ingh ( 2 ) and Jatindra Nath lioy v. Sabidan- 
ne.^sa Hhatun [Narendra Bhusan Roy v. Jogendra 
Nath hoy\ ( 3 ). That ruling has been followed 
in Hardit Singh v. Ourmukh Singh (1). There 
is no iudioatioD whether the mere fact of 
exclusive possession by one co-sharer will 
amount to adverse possession. In order to 
extinguish the title, I submit, there must be 
assertion of hostile title by other 00 sharers. 

These are the priroiples. The lower Appel* 

(1) 47 Ind Oas. 626} 28 C. L. J. 4S7: 68 P. W. R. 
1918; 64P. R. 1918; 24M. L. T. 389; 20 Bom, L. R. 
1004; 11919 M. W. N. I; 9 L. W. 123; 1 U. P. L, R. 

(P. C.) 8 iP.O.). 

(2) 27 Ind. Cas. 466; 20 0. W. N. 61; 21 0. L. J. 
263. 

(3) 36 Ind. Cac. 36;|20lC. W.iN. 1268:.241 0. L. J. 
165. 
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late Court bas not gone into that question. 
The first Court deeides in my favour. The 
prinoipal question is whether possession by 
oo-sbarer will amount to adverse possession. 
The lower Appellate Court, no doubt, finds 
against me, but he has not eonsidered the main 
point, namely, the sole possession of the ^areta, 
Babus Sarat Chandra Roy Ohoudhuri and 
Mukunda Behari Mullick, for the Respond- 
ents,— The question here is whether the 
title of Baikontha and others ever oeased 
to subsist by adverse posseesioc. It 
depends upon other oiroumstanses. They 
were not here for fifty years j other two 
brothers were in possession. No rent was 
paid by them. The two brothers who were 
in possession paid rent. They oonveyed a 
poition of the land to strangers. Mere long 
possession will not amount to onster. There 
are other oiroometanoes. Here the brothers 
in possession oonveyed a portion of it by 
registered doooments at any rate, from 1870, 
the possession would be adverse. This is the 
finding. The Court of Appeal below oame 
to the oonelnsion that the possession was 
adverse. Sicoe 1876 Haraoband dealt with 
the property as his own. Is not that finding 
snflBoient? No express notice is neoessary. 
Yonr Lordships* deoisions are to the effect that 
only notorioos aots are snfficient. From 1876 
to 1901 I go on eelling properties as my 
own. Is tl at not tnfifiaient to show that the 
pcssession is adverse? In the /(Q6«Zi|/ai the 
whole of the property is described as his 
own ; then be sells a portion of it. One of 
the brothers, Qargadbar, inherited bis share. 
The decision in Hardil Singh v. QuTmn\h 
Sitigh (Ois based on joint posseesion. ^ee 
Ayennessi Btbi v. Sheikh huf (4). Mere non* 
participation will not do. 'Ihe lower Appel 
late Uonrt, ttking all the ciroamstaroes into 
oonsideratior, has come to tbe proper finding 
that there was adverse poesession. In Lokenath 
Singh v. Dhieakeihwar F rosad Naroyan Singh 
(2). Yonr Lordehips laid down the principle 
which has been the gnidanoe of the lower 
Appellate Cunrt. No open notice is reoessary. 
Registered conveyance is not an open act. 
The Subordinate Judge does not rely upon 
their non possession for fifty years bnt lays 
that they Itft tbe place for good. There 
are several kobalat, they show how Kara- 
shand dealt with tbe property as his own 

since 1284 corresponding to 1876. These 

(4) 14 Ind. Cas. 722} 16 C. W. N. 849. 


are tbe circumstances upon which tbe 
Subordinate Judge oame to tbe conclusion. 
Your Lordships have laid down that adverse 
possession is a mixed question of law and 
fact. That is true. Tbe findings arrived 
at by the lower Appellate Court, I submit, 
are correct. 

JUDGMENT. 

Mookbrjke, Acto. 0. J. — This is an appeal 
by tbe plaintiffs in a suit for recovery of 
possession of land on declaration of title. 
The land belonged to one Bbagirath Majbi, 
who left four sons, Gangadhar, Baikunihs, 
Lakhan and Jharu, Baikuntha and Jharn 
left tbe ancestral home and went to reside 
in a different village. The plaintiffs claim 
title by pnrobase from the representatives 
of Baikuntha and Jharn. The defendants 
claim title by purchase from the repre- 
sentatives of the other t(vo brothers. Tbe 
substantial question in controversy between 
the parties is, whether the title of Baikuntha 
and Jharn was extinguished by adverse poeses- 
sioD on behalf of their brothers. The Court 
of first instance found that adverse posses- 
sion had not been established, and decreed the 
suit The Subordinate Judge has taken a 
different view, and bas dismissed tbe suit. The 
Subordinate Judge bas found that Baikuntha 
and Jharu removed to another village ; that 
tbe predeeeseors-in interest of the plaintiffs 
were not in possession f'^r 50 years ; that 
during this period the property was posses- 
sed hy the co-owners ; that the predecessors- 
in-interest of the defendants have alone 
paid rent to the superior landlord, and 
have dealt with the property as their own 
sicoe at least 1:78. The appellants have 
contended that, aesoming that these facts 
have been correctly found, they do cot 
show that tbe title of the predecessor of 
the plaintiffs was extinguished by adverse 
possession on the part of their co-owners. 

It is plain from tbe judgment of tbe 
Subordinate Judge that he has not kept 
in view the principles applicable to eases 
of Ibis cl araoter, which must now be deemed 
to be well settled and beyond controversy. 
The question bas been considered by the 
Judicial Committee in three recent oases, 
namely, Corea v, Appuhamy (5), Muttunayagam 
V. Brito (6‘ and Bardit Singh v. Qurmukh 

(5) (19’2) A. C. 230at p. 2.^6; 81 L. J. P. 0. 151; 
105 L- T. 836. 

(C,- (1918) A.C. fc6=; 87 h. J. P, C, 146. 
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Singh (I), Tn the first of th <^"6 easeia, 
Corea v. Appuhimt/ (5\ L'.r.^ Maanaeh^en 
eited with approval the diotam of Vioe- 
Chanoellor Pai?© Wood in Tromat v Thomas 
(7), pamely, that posaeasion la never oop. 
eidered adverse if it can ba referred to a 
lawfol title, and held that posaeaaion of 
one flo paroener oonld not be held prima 
facte aa adverae to other co^parneers. Lord 
Maenagbten. however, added that in former 
timea, before the Statote of William IV 
when the joatiae of the aaae seemed to 
require it. Juries were sometimes direated 
that they mieht presume an ouster. This is 
borne out by the judgment of Lord Denman, 
0. J., in OuUey v. Doe d Ttylerson (8) 
where we find the following observations 
f^enerally speaking, one tenanto'n-eommon 
aannot maintain an eieotment against another 
teDant'in eommoD, beaauae the poseeesion of 
one teoant'in aommon is the possession of the 
other, and, to enable the party aomplain- 
ing to maintain an ejeatment, there most 
be an ouster of the party oomplaining. 
But, where the alaimant, tenant* iD«aoromoD, 
has Dot been in the partioipation of the 
rents and profi a for a ennaiderable length 
of time and other sirsomstanaes eoneur. 
the Judge will direst the Jury to take into 
aonsideration whether they will presume that 
there has been an ouster; as to which seethe 
eases of T)<o d. Fisher v. Prosser (9). Dead. 
Hillings v. Bird (10) and Dee d While v. Ot>ff 
(11).” The same view was taken by Lord 
Dunedin in \fuitu)i'iy'’gam v. Bfilo (6) and by 
Lord Buekmasterin Hardit Singh v. Qurmukli 
Singh (1). Among the oases in this Court, 
referenee may be made to the deoieions in 
Jegendia fioth Bey v. Baladeo Das (12), Aysn- 
‘}i<'-sa Bihi v. t'heikh f*uf (4), Loheujfh i^ingh v. 
Dhitakeshirar hresad Naroyon dingh (2) and 
Joh /i' ra Sath Boy V Sabidannessn Khatun 
[Naiendra Bhusan Buy v. Jogendra Fafh Boy\ 
(3). In the words of the judgment in the first 
of these ease', the prinaiple may be stated in 
the following terms. The fundamental rule 
is that the entry and possession of land 

under the common title of one on. owner, 

I7i nssfi) 2K.& J. 70 at p. 83: 25 h. J Cli. 15flj I 
.Tnr. {s. s.) 1160; 4 W. 11. 136; 69 K. U. 701; 110 E. U. 
107. 

.8) (1840) II A.iE 1008 at p. 1014:3 P. & D 539; 

9 L. J. (N. « Q B 288; 52 R • . 5CG: 1 13 E. B. 697. 

(9) '1774' 1 Cowper 217; 98 E R 10i2. 

(10) '1^09) I' KaFt 49; lf'3 E R. 922. 

(11) (18081 1 ramp 173. 

(12,. 35 C. 961; 12 C. W. N. 127; 6 C. L. J. 735, 


will not he presumed to be adverse to the 
others, but will ordinarily be held to he 
for the benefit of all The obvious reason 
for this rule is that the poaaeaaion of one 
00 owner is, in itself, rigbtfnl and does not 
imply hostility, as would the possession of 
a mere stranger. The law will never con- 
strne a possession lortions, unless from 
necessity ; on the other hand, it will eon* 
eider every possession lawful, the commence, 
ment and oontinuance of which is not 
proved to be wrongful; and this upon the 
plain principle, that every man shall be 
preeumed to act in obedience to bis duty 
until the contraiy appears. In other words, 
the only difference between the possession 
of a 00 owner and other cases is, that 
acts, which, if done by a stranger, would 
perse be a disseisin, are, in the case of 
tenancies.m-aommon. susceptible of expla* 
ation consistently with the real title; acts 
of ownership are not, in tenanoieS'ln. 
oommon.acts of disseisin ; it depends npoo 
the intent with which they are done and 
their notoriety: the law will not presume 
that one tenant in common intends to oust 
another ; the faots mast be notorious and 
the intent must be established in proof. 

Now, if we apply these principles to fhe 
case' before us, wbat is the position ? Stress 
is laid on the fact that the predecessors 
of the plaintifts left the village fifty years 
ago, and that the property was thereafter 
in the occupation of tbeir brothers. There 
is, however, nothing to indicate that tbeir 
possession of the entire property was in 
its inception nnlawfol. On the other band, 
the presumption is that the co owners 
possessed the entire property in their char- 
acter as 00 owners as they were entitled to do, 
when the co-tenants were in another place. 

It is next urged that these co owners who were 
in enjoyment of the entire profits alone, paid 
rent to the superior landlord. The obvious 
answer is that the rent to the superior land- 
lord would have to be paid in any event, as 
otherwise the tenancy would be sold ; and, 
it may be presumed that, when the entire 
rent wac paid by the persons who took 
the whole profits, they only did what might 
be expected from them in the creomstanoes. 

It is then said that the absent oo tenants 
did not pot forward any special claim when 
enooeasion took place by reason of death 
in the family. But this is conduct which 
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admite of an obvious explanation; the persons 

who were in possession as so owners would 

be entitled to sontinue in possession as so 
owners, notwithstanding the death of one 
or other of the eo-tenants. Finally, it is 
sonteLded that one of the eo owners has 
dealt with the land as his own eiooe 1878. 
This statement is of a somewhat sweeping 
sharaeter. On examination, it appears that 
on the 18th Marsh 1878 this so-owner 
transferred the entire lands or only a 
portion thereof (this is a point upon whieh 
the two parties are cot here agreed) to 
his infant nephew. Whether this was a 
real transastion, or not, may be a matter 
of doubt ; the Court of 6rftt inetanse was 
iuoltned to the view that this was a 
fist-itious transastion. The infant, on attain 
meet of age, on the 23rd Desember 1902, 
transferred the property to one Kunja 
Biewas (the sesond defendant), who, on the 
23rd Marsh 1908, transferred it to the 
Brst defendant, Sbyama Cbaran Mondal. The 
Trial Court expressed the opinion that these 
freqoent transfers were salsulated to sreate 
sonsiderable suspision about the reality of 
possession of the snssessive transferees. The 
qaestion thus arises, whether the convey* 
anse of the 18th Marsh 1878 oan be treated 
as an aot of ouster of the predeeessor of 
the plaintiffs. We are not prepared to 
hold that the mere exeeution of the son* 
veyanoe was an aot of sooh notoriety as 
to imoress on the predecessors of the 
plaintiffs that their oo sharers who lived 
in the village and ooonpied the joint property 
intended to set np a hostile title against 
them, in oor opinion, it isimpcssible to bold, 
on the facts fonnd, that the title of the pre* 
deeensors of the plaintiffs was extiogaisbed 
by adverse poesession, on the part of their eo* 
owners. 

It has been oontended on behalf of the 
retipondentp, as a last resort, that this a 
matter with wbisb we are not competent to 
deal in second appeal. It is plain, however, 
from the decision of the Judicial Committee 
in the case ot Lachmettcar Singh v. idanowar 
Hoisetn (l3) that the question of adverse 
pneeessioD which we have to determine 
is a mixed question of fact and law. In 
reapeot of the facts found by the lower 
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Appellate Court, which is the 6nal Court 
competent to deal with facte, we are bound 
to accept them as conclusive. But when 
we are called upon to consider whether, 
from the facts found, an inference can 
fairly be drawn that the possession was 
adverse, it is a question of law which we 
are entitled to investigate. The facta found 
need not bo questioned; it is the soundness 
of the conclusion from them that is in 
question, and this is a matter of law ^see 
also Ramgopal v. Shamskhafon (14), Satgw 
Prasad v. Raj K-shfJTS hal (1&), Ishan Chunder 
V. Bishu Strdar (16), Baiaram v Oanesh 
Hart (17). Raj^'h Vaku'-d Deh v. Oopi Nath 
8ahu (18', Marutiv- Banuhai (19), Venkatesh 
V. Bhavanishankar (20), Raiai'nm Tuliaram 
V. Nanchond Tuljaram (21), tandurang v. 
Anant (22), Oanapati Ambadas v. Raghunath 

An'<nt (23). 

The result is, that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and that of the Court of first 
instance restored with costs in all the 
Courts. 

Flxtcber, J. — I agree. 

Appeal allowed. 


(U) 1ft I. A. 22‘t;20 C. ft3i 6 Sar P. C. J. 247; 17 
Ind. ur 10 Ind Dec. (n. s.; 6t. 

(l.S» 55 Ind Cas. 486; 42 A 102; 11 L. W. f^8l; 
(1920) M VV. N. 3: 24 0. W. 394; 88 M L. J. 259; 
18 A L. J. 23.>; 2 U P. L. R. -P C.) .55; 22 Bom. L. 
R. 451; 46 I. A 197: 27 M L.T. 200 P. C.l. 

(IR) 24 C.825; 1 C. W. N. 663; 12 Ind. Dec. (n. s.) 
12.7. 

(17) 21B »*: 11 Ind Dec, (n b.) 63. 

(18) 25 Ind. Cas ii8r>; 21 C. L. J. 45. 

(Iftj 4 Bom. L. R. 891 at p. 808. 

(20) 6 Bom. L R. 174. 

(21) 6 Bora. L. R- 2i&. 

(22) 6 Bom. li. R. 956 at p. 953. 

(23j 4 Ind. Cas. 214; 11 Bom. L. R. 1CS7; 33 B. 
712. 
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(18) 19 I. A. 4S 19C.263i6 Sar. P. C. J. 133j 19 
lad. Dee. (k. i.) 614. 
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MADRAS HIGH COURT 
FULL BENCH. 

Second Civil Appeal No. 662 op 1919. 

Oatober 6, 1920, 

Preien^-Sir John Wallis, Kt., Chief 
Jostioe, Jnstiee Sir William Ayling. Kt., 

Mr. Jnatioe Sadasiva Aiyar, Mr. Jaetioe 
Napier and Mr. Jnstioe Krishnan. 

E. M. VISVANADHAN CHETTI 

AKD OTHERS — DEPENDANT No. 2 
AND Plaintiffs Nos. 1 and 2— 
Appellants 
versus 

ARUNACHALAM CHETTI— Defendant 
No. 1 — Respondent. 

Civil Procedure Code (Act V of laCs;, s. ’JZ—Money 
deposited m Court locreditof judgmcnt-dehtor—Sub^c 
quent attachment— Rateable distribution. 

Where money is deposited in Court to the credit 

of a judgment-debtor before any docroo-holder 
applies ill execution to have it paid in satisfaction 
of his decree, it is liable to rateable dislribution 
among decree.lioIder.s who apply for execution either 
before or after the receipt of the money bv the 
Court, [p. 300, col. 1.] 

Seoond appeal against the deeree of the 
Oonrt of the Temporary Sabordinate Jadge, 
Sivaganga, in Appeal Sait No. 85 of 
1918, preferred against the deoree of the 
Court of the Additional Distrist Mansif 
Sivaganga, in Original Sait No. 477 of 
1916. 

This seoond appeal ooming on for hearing 
on the 27th February 1920, upon paras* 
ing the grounds of appeal, the judg- 
ments and dearees of the lower Appellate 
Oonrt and the Court of 6rst instanoe 
and the material papers in the suit, and 
npOD bearing the arguments of Messrs. A. 
Baja Aiyar and V. Bamaiivami Aiyar, for the 
Appellants, and of Messrs. A. Krishnaswami 
Aiyar and M. Patanjali Sa^^rt, for the Re- 
spondent, and the case having stood over for 
ooneideration till the 5th of March 1920, the 
Court (Sadasiva Aiyar and Spencer, JJ.) 
made the following 

ORDER OF REFERENCE TO A FULL 

BENCH. 

Spencer, J. — The question to be decided 
in this second appeal is, whether money 
deposited in Coart to the credit of a 
judgment-debter before any deoree holder 
applies in exeention to have it paid towards 
the satisfaction of bis decree should be 
dealt with on a system of priority when 
eeveral decree- holders afterwards come in 


and apply to have it attaehed or whether 
Im he raleahly di„rihoted amoo* 

In thi, ease the money was deposited 

?n Orir''V‘« debtor 

1903 to the 

oredit of bis deereo. holder, Mnthiah Cbelty, 
15th Tk Government on 

Ltaohed '7'''' n’ “““ “PPell^ts 

ached It on Deoember 23rd 1915 in 

No 87 o“f “igri '" Suit 

do.'r«. respondent (another 

arth ■" 'P‘Pr on, Pebrnary 

nntwill,^ 7'>‘P'PPd rateable dietribntion, 

would have lapsed to Govoriimont by 
the date he filed his oieontion petition 
had ^ It not been for the appel- 

brollht'^l “Pi*' ™ 

brought to obfciin a re-aijastment of the 
order for rateable distribution passed in exeou- 

tlOD. 

On the point of la*, as stated above, 
there 19 a considerable difference of opi- 

niOD. ^ 

Section ;3, Civil Procedure Code, does 
not in terms apply, because the money de- 
posited 18 not strictly speaking “assets held” 

IQ the process of eresntion [Vide Sorabji 
Ooovarn v. Kala Raghur^ath (DJand because 
the persons desirous of having it paid towards 
their decrees did not apply for ereou- 
tion before the money was received. [Vide 
Tnuchitiamhala OhetU v. Seshayyangar 

Order XXI, rule 52, Civil Procedure Code 
has been held by Bakewell, J,. in Sui&esna 
Katumbahiha v. Muhammad Abdul Azh^'d) 
to be the appropriate section of the Code for 

ID bia opinion 

that section does not stand in the way of 
the Coart making a rateable dirtribution 
disregarding the order in which attachments 
have been made, as attachment does not confer 
any right of priority. A similar view was 
taken by Sanderson, 0. J., and Mookerjee, J., 
m Thakurdas Moti Lai v. Joseph Iskendar (4) 
on general prinoiples of jnstice, equity and 
good conscience. On the other hand, in the 

(1) 12 lud. Cu3.91Ij 36 D. 156; 13 Bom. L. . 

1 193 ( 

(2) 4 M, 383; 1 Ind Deo. (n. b.) 1102. 

(3) 29 lad. Cas 239; 38 M. 221. 

(4) 41 lud. Caa. 616; 410.1072; 25 0. L. J. 5J5; 

21 0. W. N. 887, ' 
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latest reported ease of this Coort in Vmrna 
Venkairatnam Sr Oo. v. Adamji Usman Sr Oo. 

(5) OldBeld and Seshagiri Aiyar,JJ., have 
laid down thatinsneh oases the diUgenee of 
the hrst applicant should be rewarded by 
paying him in full before other decree- 
holders are allowed to take a share; 
and this deoision has been followed siooe 
in an onreported ease, Civil Revision 
Petition No. 1S09 of 1917 by Bakewell. 

Bikewell, J.. in 38 Mad. [Smfeeena Katum 
Sahibav. Muhammad Abdul Azit (3)J follow, 
ed the praotioe in administration suite whioh 
was folly disoussed in Soobul Okundur Law v. 

Russtck Lall Miller (6). 

Seshagiri Aiyar, J.. in his judgment in 
Umma Venkataratnam 4* Co. v. Adamji Usman 
4*Oo. (5), purports to follow the judgment 
of Wallis, 0. J. in Tiruoangaiial v, Thirucun- 
gadih (7), but the head-note in that ease 
does not properly represent what was deoid- 

ed. 

Under these oiroumstanoes, I think that an 
authoritative deoision is needed for the 
guidauoe of Courts whioh are hesitating 
whether under the oompnlsion of Aot XVIII 
of 1875 to follow the opinion of a single 
Judge reported in the authorised reports, 
or to follow the judgment of a Benoh whioh 
has not been so reported, when the single 
Judge who pronouDoed the former judgment 
has since subscribed to the decision of the 
Benoh of two Judges who took a different 
view. I would, therefore, refer the question 
stated at the beginning of this reference to a 
Pull Bench. 

Sadisiva Aiyar, J. — 1 agree that the ques- 
tioo raised is an important one and as the 
answer is not free from difficulty, it should be 
referred to a Full Bench. 

In the old section, the words were are 
realized by sale or otherwise” and prior 
to the realization”. In the new section, the 
words are ‘*are held” and ‘*before the 
receipt of such assets.” I do not think the 
change of language is very material. The 
moneys which were held not liable to be 
distributed under old section 295 because 
they were not realised by sale or otherwise 
but were voluntarily paid into Court seem 

(6)50Ind.Ca8. 925; 26 M. L. T.82; (1919) It. W. 
N. 623| 42 M. 692. 

(6) 15 C. 202; 12 Ind. Jur. 307; 7 Ind. Dec. (n. b.) 

719. 

(7) 24 Ind. Cm. 617; 26 U. D. J. 364. 


also to be governed by seotion 73 [Sae 
VibadapriyaTirtkaswami v.Tusuf Sahib (8j for 
the old law] (moneys whether in the posses* 
sion of the same Court or of another Court are 
attached by the procedure laiddown in Order 
XXI, rule 52). 

Both the new eeation (73) and the old 
section (295) contemplated rateable distribu- 
tion only among those decree^holderswho kace 
applied for execution before the receipt by the 
Oourt of the moneys sought to be operated upon. 
On that ground, section 73 does not, in 
terms, apply to the present case. I am 
not qnite sure of the other ground mentioned 
in my learned brother’s opinion for taking 
the case out of seotion 73, namely, that 
the moneys were not ‘ assets held” in the 
process of execution. I am inclined to think 
that they are so held. The case in 

Co)varji v. EaU Raghunalh (1) referred to 
was a case in which the assets were 
deposited by the judgment-debtor for the 
particular purpose of satisfying tico indi- 
vidual creiito's and hence, ic was decided 
that the assets were not held in the process 
of execution, that is, as assets to be dis- 
posed of by the Court in execution pro- 
ceedings in accordance with the general 
provisions of the Civil Procedure Code 
relating to execution, including section 73. 
In the present case, the assets remained 
in Court to the credit of the judgment- 
debtor and had not been earmarked by 
him to be paid to any of the competing 
decree holders in particular and when 
attached, were (it seems to me) assets 
held in the process of execution. 

In deciding the difficult point in dispute 
some weight has to be given to the 
argument that the fact that the Legisla- 
ture specially provided for rateable distribu- 
tion among those competing decree-holders 
who had put in execution petitions before 
receipt of assets is some indication (hat 
the Legislature probably intended a different 
rule to be followed when the competition was 
between decree-holders who put in execution 
applications after the date of the receipt 
of assets. 


This second appeal came on for hearing 
on the 8tb and 9bh of September 1920 
in pursuanse of the above Order of Referanoo 
to a Full Bench. 

(8) 28 U. 380; 15 M L. J. 202. 
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Mr. K, Rnjah Aiyar (with him Mr. 

V. Ruvifisatcyni Aiyar), for the Appellaots. — 
When the Statote provides for rateable 
distribution under oertain oonditjone there 
eannot be anythiog as equitable rateable 
diatributioD or inberert powers of Court 
apart from Statute. The requisites of the 
section must be complied with. 

In the case of a fjLd in Court at aobed 
under Order aAI, role 52, Civil Procedure 
Code, the proviso expree^ily recognizes 
priority. XJmma V eiikaiuiinam S)- Co. v. 
Adamn Vsman i*}' Co. (5). 

[W*LLis, C J.— The proviso is a remnaut 
of the old Code which recognized priority. 
You cannot rely upon it.] 

The question is when such fond in Court 
becomes assets held by the Court. 

[Wllis, C. J. — Firettskethe case cf two 
different Courts, oce the attaching Court and 
the 01 her the custody Court. 1 

Then the attHchment is ordered in terms 
of Order XXI, rule 52 aud oommuoicated tu 
the custody Court. The farther procedure is 
prescribed by the Civil Rules of Practice, 
rule 179 and rule 180 which convert the 
custody Court into toe distributing Court. 

[Wallis, C. J. — Rule 1/9 goes beyond the 
section. Why should tlie attaching decree* 
holder be compelled to transfer his decree to 
the Court where the fund is‘r] 

The rule is I'ntra viret. It provides the 
machinery for woiking out the scope of 
rule 52. 

[Wall s, C J —The ou-tody Court bae to 
transmit th*' money to the attaching <'o';rt 
and then it becomes liable to be raleably 
distributed under t*fO*ion 73 ] 

My submission is, no there is no such 
procedure prescribed Jf there are several 
attachments by different Courts, what is the 
oustcdy Court to do Why should priority 
of attachment confer any right in such a oasei^ 
Roles 179, 180 will simplify matters and the 
custody Court will dibtribute as provided by 
rule 52. 

ft 'OORT. Take the case of a single Court.] 

Yes. In such a cane, the receipt of assets 
is when it first onmes into Court. The 
language used is ‘ where assets are held by a 
Court,” There Is only one Court not us 
many Courts as there are Fuits, 

[OooRT, Mu«t there be a transfer to I he 
credit of the suit F j 

AMA^Vll,K. There is no warrant for that in 


the section. Here there is an order to’attach. 
The attachment makes it assets received by 
the Court. The respondent’s application 
is later and he is not entitled to the benefit of 
section 73. 

Air. A. Krishnatauii ly-r^ for the Respond* 
6Dt -—I am content to bring myself under 
see ion ^3—1 eontond that 1 applied before 
assets were received. A bare order to 
attach is rf tio effect. It doss not confer 
title or priority. The doctrine is well-setrded. 
Here the assets must be deemed to have been 
received only later. 

Mr. Ba<ak Aiyar, in reply,— If there was 
no receipt of assets when the order to attach 
wae passed there was no subsequent order 
transferring to the credit of the suit and 
hence also the order under section 73 will 
be bad. 

JUDGMENT. 

Wallis, 0. J, — The answer to the 
referei’Oe appears to depend on the oon« 
etruotion of Order AXf, rule 52 of the 
Code of Civil Procedure, which was first 
enacted as section 237 of the G»de of 1859, 
under which the first attaching decree 
holder was entitled, as the first judgment* 
creditor suiug out a writ of fi,fa in 
England to have bis claim satisfied in 
full out of the proceeds of execution, the 
surplus only being liable under the Codes 
to rateable distribution among subsequent 
attaching creditors. li war, however, retained 
as section 272 of the later C')des under 
which, by virtue of fcetxn 21'5. now 73, 
the at'aehitg jodgment-cre-litors were 
obliged to submit to rateable distribution 
with, but only with, other decree holders 
who hod applied to the attaching Court 
for execution before the date spsoified in 
the section. Now, it does not seem likely 
that the Legislatuie would have retained, 
and even extended the old section 217 by 
substituting the word ' property” for*' money 
or any seenrity”, if it bad considered 
that it would interfere with the due working 
of the procedure for rateable distribution 
introduced by section 295, aud would 
authorise the admission to rateable dis* 
tribotion cf decree-holders who bad not 
entitled themselves to rateable dietribution 
nnder section 295 by applying for execution 
to the Court in which the first attaching 
decree holder’s decree was beiog executed, 
but bad themselves subsequently (o the 
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first atUahment, attaahed the property in 
the Ooart wbieh had the oaetody of 
hereinafter aalled the onstody Conrt. The 
proaedare for rateable dietribation under 
eeation 295, novr 73, applies to attaehed 
property in the austody of a Court jQst 
as muah ae to any other kind of attaohed 
property, and in my opinion prealades any 
rateable distribution on equitable grounds 
of property attaabed under role 52 among 
any other alass of dearee holders. 

The seoUoD, which is now role 53, 

presaribas a form of attaabment for property 

whiah is “in the austody of a Court or 
any Pnblia Ofiier” and under theattaah- 
ment is to be held subject to the 
farther orders’’ of the attaahing Court. 
Where the property attaabed is in the 
austody of a Public Offiaer, it is alearly 
the duty of the attaahing Court to provide 
if necessary for the realizUion of the 
properly and to divide the proaeads of the 
realization rateably between the attaching 
dearee-holder and the other dearee-holders 
who have applied to it for exeaution 

before it received such proceeds in satisfaa- 
tion of their deorees. If the attaehed 
property is money, it is now, in my 
opinion, the duty of the attaehiog Court, 
having regard to the provisions of section 
295, to aall on the Public Offiaer to pay 
it into Court and to deal with it in the 
same maner. When the property attaabed 
is in the austody of a Court it is equally 
to be held by the aostody Court subject 
to the further orders of the attaahing 
Court and subjeet also to the proviso 
whiah has next to be examined whiah 
dose not, in my opinion, either relieve the 
attaahing Court of the duty of getting in 
and distributing the money or proceeds 
of realization, if available, and distributing 
them among the dearee-holders entitled 
nnder section 295, now 73, or authorise 
the austody Court to embark 

on another sort of rateable distribution 

among another class of dearee-holders. 

The proviso only says that * any question 
of title or priority arising between the 
decree holders" (meaning the decree-holder 
who bad made the attachment) * and any 
other person not being the judgment- 

debtor claiming to be interested in such 
property by virtue of any assignmenl, 
attachment or otherwise, shall be determined 


by suah Court,” the austody Court. This 
will include claims questioning the title 
of the judgment-debtor and other cases, 
bu^ taking the present ease of the property 
in the custody Court being made^ the 
snbjeafcof several attachment in execution of 
several deorees, the custody Court is then, in 
my opinion, required by the proviso to_ deter- 
mine whiah of these attachments is entitled to 
priority, and, in the absence of any legisaltive 
provision, (section 63 whiah has given 
rise to difficulties which need not now be 
considered does not apply to the present 
case), to award such priority to the first 
attachment in date because that attachment 
beaame oooplete on the service of the 
notice on the custody Court and subse- 
quent attaabments cannot, in the absence 
of express legislative provision, affwt the 
right of the first attaching creditor to 
have the attaohed property realized in 
execution of his dearee and distributed 
rateably among the decree-holders entitled 
under section 295, now 73, in satisfaction 
of their deorees If the other decree- 
holders want to share in the rateable 
distribution, their proper course is to apply 
in time, if they can, to the attaching or 
executing Court ; and if, instead of doing 
BO, they choose to attach the property in 
the onstody Court, the result will^ be that 
the attaching decree holder who is second 
in point of time will ba entitled to proceed 
in execution against any balance that may 
be left in the hands of the custody Court 
after the full satisfaction of the decree 
of the first attaching decree holder and of 
the other decree-holders who have entitled 
themselves to rateable distribution under 
section 295, now 73, in executing his decree. 
For these reasons, 1 am of opinion, with 
great respect, that the decisions in Suikeena 
Katum Sahiba v. Muhanmad Abdul Atit (3) 
and in Ihakurdas Moti Lai v. jQ$eph hkender 
(-1) allowing rateable distribution among 
decree holders attaching the property in 
the custody Court should not be followed. 

The same principles must be applied in 
the present case in which the attaching 
Court and the custody Court are the same. 
The fact that money was lying in Court 
to the credit of the judgment debtor in 
a suit other than that in which the 
attachments were made does not make it 
assets “held by a Ooart" within the 
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meaning of eeotion 73 wbiah olearly refers 
to assets leviVd in exeaotton or paid irt) 
Oonrt in satisfaction of the decree order 
eieoQfion, and not to assets lying in the 
same Conrt lo the credit of the jndgment* 
debtor in another snit. Snch assets may, 
of coarse, be attached by the Coort in 
exeoation of another decree of the same 
Oonrt. The Code does not say how snch 
attachment is to be made. The order 
‘attach” appears to be snfficient, thcngh, 
of coarse, some record of the attachment 
mast be placed among the records of the 
enits to the credit of which the money 
is lying. On the other hand, the order 
of attachment does not of itself effect a 
transfer to the credit of the sait in 
which the attachment is made so as to 
constitute a reoiepi of assets within the 
meaning of section 73. The money may 
not be available as being already sabjeot 
to another attachment possibly in another 
Court, and it is only when the attaching 
Oonrt comes to the onclnsion that there 
is no objection and orders the transfer of 
the money or so mnob as is neces* 
sary to satisfy the decree-holders who 
have applied to it for exeoation, to be 
transferred to the credit of the 6rat attach* 
ing creditor’s suit which it is engaged in 
ezeoating that there can be said to be a 
receipt of assets within the meaning of 
section 73 and that a rateable distribation 
can be made. Jadged by this test, the 
respondents in this appeal were entitled 
to rateable distribation, not on the grnonds 
assigned in the lower Coarts and referred 
to in the reference, bat under sectioo 73, 
Civil Procedure Code, becaase they applied 
for exeoation of their decrees to the Coort 
ezeoating the Brst attaching creditor’s 
decree before the receipt of assets by that 
Court. The appeal, therefore, fails and is 
dismissed with costs. 

Atliho, J,— I agree. 

Napier, J- — I agree. 

Sadasiva Aitas, j. — 1 agree with my Lord 
in hie reasoning and in bis oonolasion. I 
shall, however, say a few wnrds of my own 
principally on the qaestion "what farther 
receipt of assets” mean^. In our referring 
orders, Spencer, J , and myself held that 
section 73 of the Civil Procedare Code 
did not in terms apply to the present case. 
Spenser, J.’s reasons were two, namely, 


(!) because *’tbe money deposited” was 
not assets held” within the meaning of 
those words in that section ; and (2) 
h^caase exeoation was not applied for 
before the receipt of” sash assets within 
the meaning of these words in that same 
section. My sole reason was the reason 
No. 2 of Mr. Jastioe Upeooer as I was 
doabtfal about his reason No. 1. On the 
farther consideration which I have been 
able to give to this case, I am satie6ed 
that the second reason also is not valid 
as the words * before receipt of poob 
assets” in section 73 tboagb moeh more 
clear than the words "prior to the re- 
alization” in the old section 295 (realiza- 
tion having been a word of controverted 
meaning) mnst themselves be qualified by 
the anderstood words ‘levied in the ooarse 
of execatioD and paid into Coart in satis- 
faction of any of the decrees under exeoa- 
tion or transferred for pnrposes of execQiion 
to the eredit of one or more of the decrees 
order exeoation.” 

lu the present case, the assets seem not 
to have been 'Veoeived” in this sense till 
long after the dates of the two attachments 
in qnestion and in fact, till the money 
was impli^dIy so transferred to the credit 
of one or both of the decrees jast before 
the order was passed for rateable distriba- 
tioD. Hence, section 73 clearly applies. 

As regards Order XXl, role 52, the 
proviso in the 2nd paragrapl^ is an exception 
to the 1st paragraph and the words 
‘ qaestion of priorty by attachments” in 
the 2nd paragraph, in my opinion, were 
intended to inolnde qnestiona of priority 
arising by reason of attachments made by 
several execating Coarts bnc not qaestions 
( f priority arising ont of attachments made 
by decree-holders execating throngh the 
same Courts where the latter Oonrt is 
not the ODstody Conrt. 

I think that portione of rales 179 and 180 
of the Civil Holes of Practice which reqoire 
that the Conrt sbonld proceed in certain 
cases mentioned in rule 179 as if the 
decree-holder was an assignee of the 
judgment-debtor and reqnirp, in certain 
oases mentioned in rale 180, that the 
ezeoatioo petiton $hiU ask tbat the decree 
may bs transmitted to the oaatody Court, 
are ultra vire$ as being inconsistent with 
the rights and privileges given to decree* 
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holders and their assignees in the old 
Civil Proeednre Code and as not having 
been framed in the manner and by the 
authority proForibed by the new Code for 
the making of valid new rules and for 
altering existing rules. 

Buies 179 and 180 of the Civil Rales 
of Praotiae are, however, very aonvanient 
rules and, if followed, would markedly 
diminish the number of oonfliats among 
orders passed by different Courts as the 
direotions in these rules when followed 
have the effest of eonverting the eustody 
Court into the exeeutiog Court. 1 would, 
therefore, suggest to the Rule Committee 
to take up this question and frame new 
rules on the lines of Rules 179 and ISO 
of the Civil Rules of Praotiae to avoid as 
far as possible uioe, iotriaate and diffiault 
questions as regards the oonfliat of juriadia* 
tion and powers among Courts being 
litigated in exeaution proeeedinge. 

KaisHNAN, J.— As I agree with the 
judgment of the learned Chief Justiae 
who has dealt with the aase very fully, 

I ehall only briefly state my reasons. 

It seems to me that Order XXI, rule 52, 
Civil Prooednra Code, is the provision for 
the attaohment of money or property in the 
eustody of any Court whether that Court 
be the same Court as the attaehing Court 
or a different Court. There is no limitation 
on the point in the wording of the role 
and there is no other provision for attaah- 
meot when the attaehing Oonrt and the 
"eustody Court” are one and the same. 
When the two are the same, it seems to 
me that, as attaehing Court, it will aet 
in the suit in whieh the attaohment order 
was made, and as eustody Court, in the 
suits in whioh the money or property 
attaahed was brought into Court. This is 
the only distioation that I oan see when the 
Court aots. 

As the eustody Court, it will decide in 
the latter suit the questions arising under 
the proviso to rale 52 suoh as questions 
of title arising in claim petitions under 
rule 58 and if there are attaebments by 
more Courts than cue on the property, 
questions as to which attachment has 
priority. After deeiding these it will hold 
the property, as the rule dirests, subjeat to 
the further orders of the Court whose 
Rttaahment it has held to have priority 


whether it is the same Court or another 
Court. The position is just the same 
whether the custody Court is the same 
Court as the attaehing Coart or a different 

Court. 

The eustody Court has, in my view, 
nothing to do with the distribution of 
assets under the Code, as it has to hold 
the property sabject to the farther orders 
of the attftohing Court, and Beotion 73 of the 
Civil Prooedure Code has no application in 
the onstody Court. If the property attached 
has to be sold to convert it into money, the 
attaching Court will take the neaeesary steps 
under the rules for sale in the Code as in the 
ease of any other property attached. But if 
it is money in the hands of the custody 
Court, the attaching Court may direct the 
money to be paid over to itself. It is only 
when the attaching Court gets the money 
into its hands, so as to be available for 
distribution that section IS, Civil Pro* 
oedure Code, comes into play ; rateable 
distribution will then have to be given 
to all deoree*holder8 who have brought 
themselves under the terms of the section 
by having applied for execution prior 
to the receipt of such assets. When the 
attaching Court and the custody Court are 
the same, it seems to me that an order 
should be made by the Court as attaching 
Court for transferring the money from the 
suit in which it came into Court to the 
suit in whieh the attaohment took place. 
It is only when this is done, the Court 
as attaching Court can properly be said to 
have received the assets and to bold it 
within the meaning of section 73 ; and 
decree-holders who have attached prior to 
that are entitled to rateable distribution. 

This view, it seems to me, is in complete 
accord with the provisions of the Code and 
applies the statutory rule of rateable 
distribution to all oases including property 
iu the custody of a Court. There is no 
necessity to treat the case of such pro- 
perty as different from the case of other 
properties as regards rateable distribution and 
as an exception to the general rule, and to 
rely on equitable principles as was done iu 
Thakurdas Moti Lai v. Joseph Itkender (4) and 
in Saikeena Katum Sahiba v. Muhammad 
Abdul Azit (3). In fact, when there is a 
statutory rule governing the case, there is 
no room, in my view, for the application 
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of equitable prinolplea and, with all respeet 
to the learned Judges in the Calootta 
and Madras oases, I agree that they 
sbonld not be followed. The Code makes 
DO differenee between properly in the 
custody of the attaobiog Court itself, 
property in the onstody of other Courts 
or in the onstody of Publio Offisers and 
property in the poseession of other persons 
as regads the method of distribution; the 
differenee under the Code is in the method 
of attaohment and in the mode ofdeoision 
as to its effeet and validity. After the 
assets have been realised by the ezeonting 
Court, Eeeticn 73 of the Civil Proaedure 
Code applies to all of them equally. If the 
other deoree holders oannot bring themselves 
within the seotion the decree-holder under 
whose attachment the assets were realised 
most bo paid in full, for section 73 is 
the only provision which enables other 
decree-holders to share wifh him. •''See Umma 
Venkatrainam Sf Oo. v. Adimji Uamnn ^ Oc 
(5).] 

Applying this view to the persent case 
the second appeal before os fails, and ! 
agree to its being dismissed with costs. 

M. 0. P. 

Appeal dis Timed. 


PATNA HIGH COURT. 

Appial from Appellate Decree No. 307 

OF 1919. 

January 4, 1921. 

Preient : — Mr. Justice Das, and 
Mr. Justice Adami. 

MAHESHWAR PRASAD SINGH 

AMD 07BIR8 — ApPELLANTJ 

versus 

BABU RAM RAI and others — 
Respondents. 

Mort'jagc - Accretion to mortgaged propcrty—Iuten- 
lion to keep accretion as separate acquisition — iferger 
— ItedeinplioH. 

Tlic general ]>riuci[)Ie is that any acquiaitions by 
fbu iiuji'tgagco are treated as accretions to tlic iiiort- 
gaged properties and are, therefore, subject to 
redemption. But though tho mortgagee may treat 
the auquieUions as accretions to tho mortgaged pro- 
perty. lie mar, if he choose:, heej) them for his 


o»Tn beneSt and distinct from tho mortgaged 
property, [p. 309, col. I.] 

Appeal from a decision of the District 
Judge, Mozaffurpore. 

Messrs. 8. B. Imam, Siv i Saran Lai and 
Sant Prasad, for the Appellants. 

Messrs. Rajendra Prasad, 8. 0. Mitter and 
P, N. Hitter, for the Respondents. 

JUDGMENT. 

Das, J. — I am of opinion that the 
matter mast be reconsidered by the learned 
Dietrict Judge. The Court of drst instance 
recorded a Boding to the effect that the 
lands in dispute were the tenancy lauds 
of the mortgagors and of Herakh. I do 
not nnderstand the learned District Judge 
to dieseot from this view, hot be has 
recorded a Bnding that "the land most 
have been settled with the mortgagors 
by the lerpeshgidars.” He gives as his 
reason for this Boding the fact that there 
ij DO mention of any snob holding in the 
zetpeshgi deed itself. 1 am wholly nnable 
to follow this line of ^leaeoning. The fact 
that there ie no mention of any such 
bolding in the eerpeihgi deed is no doobt 
consistent with the case of the plaintiffs 
that the lands, being the bakasht and 
eirat lands of the mortgagors, passed with 
the mortgage and formed part of the mort* 
gage security without any express mention; 
bnt it is also consistent with the case of 
the defendants that the lands were the 
tenancy lands of the mortgagors and did 
not form part of the mortgage'Seourity. 

In my judgment, a mere perusal of the 
zerpeshgi deed does not decide the question 
which must be determined on the evidence 
in the ease. The defendants strongly rely 
upon the fact that, so far as 11 bigkas 
belonging to the mortgagors are concerned, 
they were andoubtedly in the possession of 
the mortgagors and wereparobased by the 
mortgagees in execution of a rent-decree 
againet them. They argue that this 11 
bigkas could not have passed to them as 
part of the mortgage^seourity. 

To this the answer is that they did 
pass along with the mortgage, bat were 
enhsequently settled with the mortgagors 
by the mortgagees. Unless the plaintiffs 
can establieb the fact of the suhsequent 
settlement by cogent evidence, they most 
fail on this point. The Bnding of the 
l^eroed District Judge on this point is defec* 
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tive inasmuob as it is based not on evideooe 
bat on sartnise. 

Bat it seems to me ibat the learned 
Distriot Jadge did not altogether reject 
tbe theory that these lands were the tenansy 
lands of tbe mortgagors. Be has considered 
the question of merger wbieh sonld only 
arise if in fast tbe lands were the tenanoy 
lands and not the bakatht lands of tbe 
mortgagors. I will assame for tbe moment 
that the lands were tbe tenansy lands of 
tbe mortgagors, Tbe plaintiffs’ ease is 
that they are still entitled to reoover 
possef^eion of these lands on redemption 
as an aoaessioo to the mortgage-seoority. 
Tbe general prinoiple, well reoognised in 
England, is that anylaoqaisitions by themort* 
gagee are treated as aooretiooe to tbe mort« 
gaged property and, therefore, snbjest to re* 
demption. Tbe Lords of the Jadioial Com* 
mittee saw no reason whatever for not extend- 
ing thedoatrine to India, espeoially if it appears 
that the mortgagee bad paonliar means or 
fasilities for making the parobaee as mort- 
gagee in possession. Bat though tbe mort- 
gagee may treat tbe aoqaieition as aeoretion 
to the mortgaged property, he may, if he 
ohooses, keep them for his own benefit and 
distinet from tbe mortgaged properties. Tbe 
qaestioD, therefore, arises, did tbe mortgagees 
treat these aeqaisitions as merged in the 
mortgaged properties, or did they keep 
them for their own benefit separate and 
distinot from the mortgaged property. 

Tbe learned Dletriet Judge has again 
recorded a finding that they did not keep 
these aeqaisitions alive as distinot from 
their rights as zerpeahgidars. This finding 
would ordinarily be binding on ns in 
seoond appeal; bat in this ease it is quite 
clear that the learned Judge did not take 
into ooneideration many important faola 
which may have an important bearing on 
the question at issue. It is necessary for 
the determination of this point and for 
the guidance of the Court below, to deal 
with certain antecedent events. On the 30th 
September IfeRS, Ram Baran, one of the 
mortgagees, who had half tbe ebare in the 
advance made to the mortgagors, sold bis 
interest as mortgagee to Matukdbari, grand- 
father of tbe defendant-appellants. On 
the ist October lbfc5 Sheonandar, eon of 
Malukdhar’, purobaied Ram Baran’s ebare 
of these holdirga from Ram Baran. On 


tbe 26th October 1903 Basist and Attam, 
who were tbe other mortgagees, sold their 
interest as mortgagees to Matukdbari. So 
far as their shares in the tenancy lands 
are concerned, they dealt with them in tbe 
following manner On 8th January 1890 
they mortgaged 4 bighat, 6 kattii and 5 
bighas, 15 kattas to Mathura, another son of 
Matukdbari. OntheOth July 1891 they again 
mortgaged the same lands to Mathura and 
on the 26th October 1903 they sold tbe 
mortgaged lands to Matukdbari. The 
documents of sals in favour of Matukdbari, 
so far as tbe lands of Basist and Attam 
are oonoerned, and in favour of Seo Nandan, 
so far as the lands of Ram Baran are 
concerned, described these lands as ances- 
tral kosht. The mortgage-deeds executed 
by Basist and Attam in favour of Mathura 
also described these lands as kasht lands. 
Tbe learned Distriot Judge says that the 
statements in these deeds are not binding 
on the plaintiffs. This is not wholly correct. 
Oo tbe question whether the lands were 
the kasht lands of the mortgagors, tbe 
statements made in these documents may 
not bind tbe mortgagors, but on tbe question 
whether the mortgagees treated these lands 
as merged in tbe mortgage-security, the state- 
ments made in these documents are not only 
evidence against the plaintiffs but very strong 
evidence. It was for the mortgagees to treat 
these lands as merged in the mortgage- 
security, or it was for them to keep them 
alive as tenant lands distinct and apart 
from the mortgage security. All these 
documents show that they treated these 
lands as kasht lands ; that is to say, as 
distinct and apart from the mortgage- 
security. I am of opinion that tbe learned 
Judge committed an error in not taking 
the statements made in these documents 
as strong evidence of the intention of the 
mortgagees. 

Apart from these statements in these docu- 
ments, the learned Distriot Judge should have 
taken into consideration tbe fact that, while 
Matukdbari purchased from Ram Baran 
his interest as a mortgagee on the 30th 
( eptember 1885, he took tbe docnment of 
sale of tbe tenancy lands on the let Octo- 
ber 1885 in tbe name of Sbeonandan. The 
matter is not one of formality but one of 
Bubatanse. In England merger is often 
avoided through tbe intervention of a trustee 
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BDd Matukdban may well have thought 
that no. question of merger sould poseibly 
aritie if he took the oonveyaooe in the 
name of his son SheoDandan. It is not a 
question of deoeption at all but one of intention. 
The fact that Matnkdbari took the eon- 
veyanoe in the name of bis son Sheonandan 
suggests an inferenae to my mind that 
he i'liended to keep these tenanoy lands 
for his own interest distinct and apart 
from the mortgage-seeurity. The same 
eonsideration applies to the mortgages 
whieh he took in the name of his son 
Mathura. 

So far as the tenanoy lands of Harakh 
are ooneerned, (and there is no dispute 
that the 9 btghos of EJarakh were tenaney 
lands), the question is a little -more diffioult. 
It appears that the mortgagees in their 
suit for rent against Harakh got a decree 
for ejectment against him. The learned 
Vakil on behalf of the respondents argued 
that, as soon as ejectment takes place, the 
raiynti interest is extinguished and the 
landlord getn into possession freed from the 
tenanoy. That undoubtedly is so ; but the 
question still remains whether the mort* 
gagees treated these acquisitions as merged 
in the mortgage-security or not. Toe ques- 
tion is again one of intention and 1 am not 
satished that the learned District Judge 
has properly considered all the evidence in 
the case. 

In my view, the judgment of the learned 
District Judge must be set aside and the 
case remanded to him for disposal according 
to law. The learned District Judge must 
consider, first, whether, so far as 11 higha$ 
belonging to the mortgagors are concerned, 
they were the tenancy lands of the mort- 
gagors or their terait and haka$ht lands. 
In dealing with this matter he most give 
doe importance to the fact that the mort- 
gagors were undoubtedly in possession of 
the lands paying rent to the mortgagees at 
the time when the mortgagees ioetitoted 
their suit for rent against them. If the 
mortgagors rely upon a subsequent settle- 
ment by the mortgagees with them they 
most establish that cubseqnent settlement 
by cogent evidence. If, on u consideration 
of all the evidence in the case, the learned 
District Judge comes to the conclusion that 
the 11 bighai of land which belonged to 
the mortgagors were the zerait and bakaiht 
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lands of the mortgagors, then they are 
entitled on redemption to recover possession 
of these lands. If, on the contrary, the 
learned Distriet Judge comes to the conclusion 
that the lands were the kasht lands of the 
mortgagors then he must determine the 
further qnestioD whether, on acquisition of 
these lands, (including 9 bighas belonging 
to Harakh which are admitted to be katht 
hnds), the mortgagees treated them as 
merged in the mortgage security or as 
belonging to them distinct and apart from 
the mortgage security. If he comes to 
the conclusion that the mortgagees treated 
them as merged in the mortgage-security, 
then the plaintiffs are on redemption entitled 
to recover possession of these lands. If not, 
their action must fail. 

I would accordingly allow this appeal, set 
aside the judgment and decree of the Oonrt 
below and remand the appeal to the Court 
below fv>r disposal according to law. The 
appellants are entitled to the costs of this 
appeal. The costs incurred in the Courts 
below will abide the result and will be 
disposed of by the lower Appellate Court. 

Aemi, J. — I agree. 

Appetl allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal prom Appellate Decree No. 106 B 

OF 1^18. 

March 22. 1919. 

Ftetent x — Mr. Mittra A, J. 0. 

MAHADEO— Plaint ff— 
Appellant 

Vfrsue 

KRISHNAJI—Brcpondent. 

Civil Procedure Code (Act V of 190SJ, Bch.'JII, 
para. 1 1— y*»cv<ion of decree — Decree traneferred to 
Collector— Poicere of Colleefor, termination of-Judf* 
menUdebtOTt competency of, to tramjer property. 

A decree was trauiferred to the Collector for 
execution, and a portion of tbe property of the jndg. 
meat-debtor waeeotd, the price realiied beiog more 
than euffloient to eatlify the deoree t before the tale 
was confirmed the Judgment.dobtor tcansfered hy 
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deed of sale the remaining portion of the property 
to the plaintiff who brought the present suit on the 
ba«i9 of the eale*deed in his faroiir : 

Held, that the judgment-debtor was incompetent 
to make the ti’ansfer, as until the sale by the T ollector 
was conlirmed, his powers and duties under Sche- 
dule Til, paragraph ' 1 of the Civil Procedure Co'ie 
had not ceased, and until then the property was 
under his management. 

Appeal against the deeree of tbe Additional 
Distriat Judge, Amraoti, dated tbe 2l6t 
Deoember 1917, reversing that of tbe Sub- 
ordinate Judge, Yeotma), dated tbe 28tb 
August 1917, 

Mr. M. V, /os'**, for tbe Appellant. 

Mr. V. B, Pandit, R. B , for tbe Respond- 
ent. 

JUDGMENT. — This seaond appeal arises 
out of a suit based on a sale deed, dated the 
13tb April 1915, ezeouted by the defendants 
Nos. 2 and 3 in favour of tbe plaintiff. 
Defendant No. 1 bad, in ezeoatinn of bis 
decree against tbe remaining defendants, 
attached survey uumbers 91 and 95. The 
ezecutinn of the decree was transferred to 
the Oollector, and on the 1st April 1915 
survey number '^\ was sold by auction 
and purchased by tbe plaintiff. Tbe balaros 
of tbe pnrcbase-money was deposited on 
tbe 6th April, and it is admitted that the 
amount realised by the sale of survey num- 
ber 91 was more than sufficient to satisfy 
tbe decree. Tbe sale, however, was not 
confirmed till the I5th May 11^15. The 
lower Appellate Court has held that the 
judgment debtors were incompetent to trans- 
fer survey number 95 to the plaintiff on 
the 13ch April 1915. Tbe sole point for 
decision is, whether ou tbe 13tb April 5 
tbe field in suit was under tbe manage- 
ment of the Oollector. It is now settled by 
the decision of their Lordships of tbe Privy 
Oonnoil in Qaurishankar Bijlmukund v. Chinnu- 
miva (1) that the transfer to the plaintiff is 
absolutfly void if it contravenes tbe provisions 
of paragraph U of Schedule HI of the Civil 
Procedure Code. That section lays down 
that, 80 long as the Collector can ezeroiseor 
perform in respect of the judgment-debtor’s 
immoveable property any of the po wers or 
duties oooferred or imposed ou him by 
paragraphs Nos. I to 10, tbe judgment- 
debtor shall be incompetent to transfer it 

(1) 48 Ind. Caa. 812: 14 N. L. R 181; 85 M. L. .T. 
78?; '6 A. L. J. v,fc3; 26 M. L. T. M: 28 C. W. N. .'■60i 
29 0. L. J, 201, 46 C. 188i 1 TT. P. L. R. iP. C.i 14, 
88 Bom. L. B. 641, 9 L, W. 827, 46 I. A. 219 ^P. 0.). 


in any way. The apuellants rely upon tbe 
following passage in the judgment of this 
Court in Sonha v. Qanesha {2) 

“The moment tlie decree is satisfied, in 
or out of Court, tbe Oollactor’a power is at 
an end, and the incompetenoy to transfer 
created by section 325 A of the 1882 Code 
ceases ” 

Having regard to tbe dates given in 
tbe earlier part of tbe reported ruling, 
it was not necessary to fiz tbe ezact date 
when tbe Collector’s power came to an end 
and the inoompetency of the judgment- 
debtor ceased. Moreover, tbe judgment does 
not say when a decree is to be regarded as 
satisfied, whether upon deposit of the price 
by the auction-purchaser, or upou payment 
to tbe decree bolder, or upon the Court 
declaring that the decree is satisfied. In 
Khushalchand Ptemrni Marwadi v. Nandram 
Sahthrim Marieadi (3) it was held that, 
where the decree-holder himself declares 
to tbe Collector that the decree is satisfied, 
there is no longer a decree capable of ezeou 
tion, and the judgment-debtor’s incompetency 
ceases. 

X am of opinion that, until at least the 
15th May 1915, when the sale was con- 
firmed, tbe Collector could ezercise his 
powers under Schedule HI of the Civil 
Procedure Code. Both the decree-holder 
and the judgment-debtor could have applied 
under Order XXr, role 90, to have tbe sale 
set aside on tbe ground of material ir- 
reeularity in conducting or publishiog the 
sale. This mighi have necessitated a fresh 
Bale. Similarly, under paragraph 10 (c), 
the Collector may buy in the property 
offered for sale, and re-sell the same by 
public auction or private contract, as he 
thinks fit. The fact that no such applica- 
tion was made and a re sale became un- 
necessary does not entitle us to hold that 
the Collector’s powers and duties had 
ceased. To bold otherwise, would be to 
frustrate the object of the law. Tbe 
result is that the appeal is dismissed with 
costs. 

Appeal ditmiated. 


(■>) 17 Ind, Cas. 887; 8 N. L. R. 182, 

12 Ind. Cai.672| 13 Bom. L. R. 977; 86 B, 

616 . 
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CALCUTTA HIGH COURT. 

ArriAjP PRCM Appilutr Decrbeb Nob. 2286 

*HD 2287 OP 1918. 

July P, 1920. 

Pre/cn^ Sir A&utoBh Mookerjee, Kt., 
Aotiug Chief Joetioe, and Jostioe 
Sip Erneit Flefeber, Kt. 

Ih No. 2286 of 1918 

MOTI LAL PAL CHOUDHURY, in hib 

OWN RIGHT AND AS ExECDTOR TO THE 

Ebtits op late MAHIMA CHANDRA 
PAL CHOUDHURY and others — 

Dl PENDANTS — AppEILAKTS 
versus 

CHANDRA COOMAR SEN, and on bis 
DEATH HIS Heirs and Legal Ripbesentatues 

satya prosunna sen SARCAR 

and otherb— Plaintiips— Respondents 
In No. 2287 ck 1918 
MOTI LAL PAL CHOUDHURY, 

in ins OWN RIGHT AND AS ADMINISTRATOR 

TO THE Estate cp late MAHIMA 
CHARAN PAL CHOUDHURY and cthirb 
Difindants Appellants 

i ersus 

CHITTARANJAN sen AND OTHERS— 

Pla inti KP8— Respondents. 

Limifalion Act (IX of ScU. I, Art. 143— icose 

fotbidding alicnaiion — I'or/eituyo on breach of condi- 
tion— Suit by letsor for possesfioti — Limitation termiDUs 
0 , i\uo—Tran!>fcr of Property Act (IV of $. Ill 

(g. — Leaee, delcnuinativn of— Suit for ejectment, effect 
of. 

Whuro iu cuutravoiitiuu of tbo terms of u leaiso, 
llic lessee alieuatOK the property hold by him, a suit 
by the lessor to recover possessiou of the property 
must, undiT Article M.3 of Schedule I to the Liiuita. 
lion Act, bo brought within Ik years from the date 
of the alienation, and not fiom the date on n hich (he 
lespce surrouilerB possesKion to his transferee, 
[p. 314, col. 1 3 

A lease which is subject to the pro.ibions of 
section 11* g- of the Tiansfer of Property Act, is 
jjot (letenniiied by forfeiture immediately on the 
breach of a covenant contained therein j the breach 
inuat be followed by some overt act on the part of 
the loBbor.the mere institution of a suit for ejectment 
is not a requisite act, bccanso the forfeiture must bo 
completed and tlio lease determined before the 
commencement of the action, [p. 315, cols. 1 & 2.'] 

Appeals against the deorees of the Ad-> 
ditioral Distriot Judge, Faridpur, dated the 
29lh rf Jure 1918, effirmirg that of the 
Snbirdicate Judge, First ('oort, of that dis* 
triot, dated the 2t:d cf Ootcberl9l6. 

FACTS appear frrm the jodgiB€nt< 

Bshu ihlendra Noth Boy (with him Babu 
Ihfn.ilta Kumar MitUr), for tie AprelleLls, 
^There was do forfeiture of the tcDacey 


as the lessors bad ooi somplied with the 
requirements of sestion 111 (^) of the Trans- 
fer of Property A«t and, therefore, the pre- 
sent suits are not maintainable. The mere 
fast that there was a breaeb of the fovenant 
is not suffieient to determine the leaee. 
The breaoh mast be followed by an overt 
aet on the part of the lessor showing an 
intention that the leaee is determined. 
Before this ie done, the leseor is not entitled, 
to inetitute a suit for ejeatment. See 
Noureng Singh v. Janardan Kishore Lai Singh 
T>eo (1). 

Then, assuming that there was a forfeiture, 
the suit wbiob was inetitnted on the 12th 
November 1912 is alearly barred by limita- 
tion. The covenant was broken on the 
27th October IhOO. The plaintiff is entitled 
to recover khan possession by reason of the 
forfeiture or breach of eondition. Article 143 
of the Limitation Act is plainly applicable 
to the case and the suit having been instituted 
more than 12 years from (be date when the 
forfeiture was inoorred ns the oondition wae 
broken, is alearly barred by limitation. 
See Ocohi Sheshh v. Mathevson (2). 

Lastly, if my aontention as regards limi- 
tation prevails, and the sait instituted on the 
12th November 1912 be held to be barred 
by limitation, the earlier suit, that is, the 
suit instituted on tbe bth October 1912, is 
not maintainable. Tbe two ooits together 
demand recovery of possession of the entirety 
of tiie lease hold. If one of tbe suits is dis- 
missed as barred by limitation, the other 
suit becomes one for ejectment in respect 
of a portion of the hnds of a tenancy which 
has been forfeited or a condition whereof 
has been broken. Under such oiroumslanoes, 
the suit is not maintainable. Qopal Ram 
hfohuri V. Dh'jkesirar Pershod Karain Singh 
(3). 

Babu Qunada Chiran Sen (with him Babas 
Prohash Ghtndra Matumdnr and Manmutha 
Noth Reg), for the Respondent*. — The enb- 
jeot-matter of the lease-bold was a non- 
transferable oooupancy bolding. There was 
then transfer and abandonment. Article 
143 of the Limitation Act has, therefore, no 
application. See Bhoirab Ohandra Naikar v. 

Eadam Rewa (4). Moreover, time ought to 

(1) 41 Ind. Cas. 952i 45 0. 469; 22 0. W. N. 812 
27 0. L.J.277. 

(2) 11 0. W. N.66'. 

t3) 85 O. 607: 7 C. L. J. 4S3. 

(4) 22 Tiid ( as 23; 18 0. L. J. 653. 
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ran Rgamst the plaintiff not from the date 
of alienation bat from the date when the 
lessees delivered possession to the trans- 
ferees. 

Then, if one of the suits is held to be 
barred by limitation, the other suit oannot 
fail. On the principles applioableto tenants' 
in-oommon, the plaintiff is entitled to sue 
fora share. Refers to Ahmad Sahib Shuttari 
V, Magnetite Syndicate Limited (5). 

Finally, the suit eannot fail by reason 
of the faot that there was no determination 
of the lease. It is not neoes^ary that the 
intention to determine the lease should be 
manifested in a particular way. It is not 
neoessary that a formal notice should be 
given before instituting the suit for eject- 
ment. The institution of t'ue t a t itself may 
be a sufficient indication of the intention to 
determine the lease. Refers to Hamnath Sil 
V. Stba Sundari Debya (6). And, lastly, the 
covenant against alienation in the lease is 
really a covenant against transfer of posses- 
sion. There was thus no breach of the 
covenant unless it was shown that the trans- 
ferees bad been placed in possession of the 
land, 

Bibo Afo^snira Nath Roy was not called 
upon to reply. 

JUDGMENT, 

Mcokebjce, Aero, 0, J.— These are appeals 
by the defendants in two suits for recovery 
of possession of land. The same tract is in 
dispute in both the suits ; but the subject- 
matters are different shares making up the 
entirety in the aggregate. 

On the 3rd March 1897 a lease of the 
disputed land was granted, containing a 
provision to the following effect : “you will 
enjoy the lands of this jama from genera- 
tion to generation by using it for the 
purpese of your own residence or for the 
residence of your own people, if necessary, 
without in any way altering the character 
of the lands and by keeping the boundaries 
intact, and without having the power of 
making gifts or any sort of alienation. If 
you or your heirs alienate it, we and our 
beirj will be entitled to recover khis 
poBseasioo ; any objection to the same will 
be rejected by the Court.” In contravention 
of this oovenanS the land was sold by the 
lessees to the defendants on the 27th 

(6) 32 f,rl. Ci3. M. lOW 

(0) 40Ina. Oa3.313j 25 G.U.3. 332. 


8Eir. 

October 1900. One of the present salts 
was instituted on the 8th October 1912 
the other was instituted on the l2tb Novem- 
ber 1912. This latter suit was instituted 
in a Coart which bad no jurisdiction to 
entertain it, with the result that the plaint 
was returned to the plaintiffs and was 
re died in a competent Court on the 6tb 
September 1913. We may take it, however, 
in view of the provisions of secton 14 of 
the Indian Limitation Act, that, for the pur- 
poses of the question of limitation raised 
before us, the suit may be treated as instituted 
on the 12th November 1912. The Courts 
below have decreed the suits. 

Oa the present appeals, those decrees 
have been assailed on the ground that there 
was no forfeiture of the tenancy, on the 
basis of which the lessors could maintain 
these actions, as they had not complied 
with the requirements of clause (g) of 
section 111 of the Transfer of Property 
Act. It has farther been argued that, 
assuming there was a forfeiture, the euit 
which was instituted on the i2th November 
1912 is barred by limitation; and that, if 
this contention prevails, the other suit 
should be dismissed as not maintain- 
able. We are of opinion that these con- 
tentions are well founded and must prevail. 

As regards the question of limitation 
which arises in one of the suits only, it 
is plain that the provision of the Limita- 
tion Act applicable is Article 143, which 
requires that a suit for possession of 
immoveable property when the plaintiff has 
become entitled by reason of any forfeiture 
or breach of condition, must be instituted 
within twelve years from the date when 
the forfeiture is incurred or the condition 
is broken. The plain language of this 
provision shows that it is applicable to 
the case before us. Here the plaintiffs 
sued to recover possession on the ground 
that they became entitled to recover pos- 
session under the terms of the contract 
of tenancy by reason of breach of the 
condition against alienation. This view is 
supported by the decision in Qoohi Sheikh 
V. Mathewson (2). Reliance, however, has 
been placed on behalf of the respondents 
upon the decision in Bhairab Ohandrn Naekar 
V. Kadam, Betea (4) which is clearly dis- 
tinguishable. In that case, Article 144 
was applied, on the ground that at the 
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date of the inetitutioo of the sui^, the 
defendaote bad oeased t? be teoanta, io- 
ai^mooh from the date of the written 
Btateraeot in a prtvioas suit in which they 
had denied the title of the landlord, they 
had forfeited their tenancy and bad held 
adversely to him. In tbe^e oiioumstanoes, 
it was held that Article 144 and not 143 
was applicable This is manifestly of no 
assistanoQ to the plaintiffs in the case 
before u". It has farther been argued on 
their behalf that time onght to run agaiost 
them not from the date of alienation bat 
from the date when the lessees so’-reodered 
possession to their transferees. We are of 
opinion that there is no foandation for 
this contention which is contrary to the 
provisions of Article 143. We mast accord* 
ingly hold that the suit, which was institut- 
ed on the 12th November 19 12 is barred 
by limitation. If that suit is barred by 
limitation, it is plain that the ether sait 
which bad been institated earlier and was 
not barred by limitation is not maintainable, 
on the ground that a sait for ejectment 
does not lie in respect of a portion of 
the lands of a tenancy which has been 
forfeited or a condition whereof has been 
broken. This view is sapporled by a long 
series of decisions in ttiis Court mentioned 
in the case of Qcpil Ram Mohuri v. 
Ihahestcar ^arain Singh (3) al- 

though we do not overlook that a contrary 
view has been taken in Madras in the case 
of .4/jmarl Sahib Shuit ri v. Magnesite 
Syndicate Limited (5). From this point of 
view, both the saits are liable to be dismiss- 
ed. 

We are further of opinion that both the 
Hiiits must fail on the ground that the 
plaintiffs have failed to comply with the 
requirements of olaose (g) of section 111 
of the Transfer of Property Act. That 
olauce provides as follows;- A lease of 
immoveable property determines by for- 
feiture; that is to say. (i) in case the 
les-ee breaks an expra-s condition which 
provides that, on breach thereof, the lesBjr 
may re enter, or the Ua‘<e shall become 
void: or (21 in case the lessee reijoutoea 
his character as such by setting up a 
title in a third person, or by claiming 
title in himi'elf, and in either case the 
lessor or his tr.iUHferee does some act 
showing his intention to determine the 


lease.*' Id the case bsfore as, the allega* 
tion of ths plaintiffa is that the hssees 
ooTim’fcted a h-^ach of an ex ores? condition 
against alieoation which provided that on 
breaoh thereof the l^ssirj might re-enter. 
It ia, oon^eqiooMy, neie^iiry for the plaiafc. 
iffi to establish that the Isssors have 
done some act showing an iobention to 
determine the lease before the sait was 
institated. The plaintiffs have failed to 
show that they have oomplieJ with this 
requirement of the Statute. That this is 
.the plain intention of the Ijegislatare is 
clear from the decision of this Court in 
the case of Ananlimoyee v. Likhi Ohanira 
Mitra f7), The same view was taken by 
the Madras HI rh Court in the caie of 
Venkatramam Bhitti v. Gsniaraya ( 8 ). In 
the latter case, howavar, it was over- 
looked that the lease was of a date antece- 
dent to the Transfer of Property Act, 
and the case was consequently not governed 
bv the provisions of section 111 , danse 
{g). This was pointed ont in Paimanahiya 
V Rmga (9) where the Madras High 
Court in the esse of a lea«e granted bsfore 
the Transfer of Property Act, refused to 
aooly the provisions of eeition 111 , chase 
ig), bat invoke! the aid of the English 
Law on the subject as consonant to tba 
principles of justio*, equity and good 
conscience. In a Inter ca«e, Korapalu v. 
idarayma ( 10 ), where the lease had been 
granted for agrlcaltaral purposeo, and 
omsequently was not covered bythe Transfer 
of Property Act, the Madras High 0 -ort 
similarly applied the rale of Eogtish Law 
and dedioad to apply olauee (( 7 ) of section 
Hi, In the case before ns, the lease was 
executed long after the Transfer of Pro- 
perty Act bad come into operation, and 
is eubjeat to tbe provieionsof section lU, 
daase tg). In oar opinion, there is no 
room for eerioas controversy as to the 
trus meaning of that .sejtioo, No donbh 
ic is nob necessary that a formal notice 
ahonll bs given bifors the institatioa of 
the suit } the intention to determine the 

(7) C. 33h SO. L. J. 27A. 

(8) SI M 401: -IM. L.T. 2n. , , ^ 

(Mj fi [nd. Cas. 4i7; SI M. IQli 20 M. L. J. 

930: 8 M L.T 1 0, ( 910) M W. j62. 

( 0) 2) lad. Oas. 930; 33 M- ATji 2) .\I L. J. 316| 
(1913) M. W. N. 055. 


Vd. LX] 


INDIAN OASES. 


315 


MOTI LAL PAL OflOUDUORT V, OHANDRi COOMAR 8BH. 


ease may be manifested in maoy w^yi. Fsr 

instanoe, in the ease of Rufnni(i Sil v. 
Siba Sundiri Dsb[/i (6) it was heH thife 
the institution of a prior suit for 

ejsatment, whioh was withdrawn with 
liberty reserved to the plaintiff to institute 
a fresh suit on the same oaase of aation, 
was, for the purposes of the eeaood suit, a 
Buffiaient indioation of the intention to 
determine the lease. There oan be no doubt 
that the insertion of the ooodition mentioned 
at the end of elause (p) of seetion 111 
was a deliberate departure from the BogUsh 
baw on the sabjset. Under the English 
Law a proviso in a lease leaves it ootional with 
the lessor whether he will or will not exer* 
oise his right of determining the lease 
upon a ease of forfeiture arising. This 
does not by itself enable the lessee who 
has oommitted a breaoh to treat the eon 
trast as at an end. The lease is not void 
but only voidable and the lessor alone oan 
avoid it Bowser v. Co’fcy (II), Darenport v. 
Beff. (12), JonB9 v. Carter (Id', Tolem.an v. 
Porlhury {i4i). In snob oirourastanses, ques* 
tioDs might well arise whether the lessor 
did or did not waive the forfeiture, 1( 
was posiibly with a viev to avoid diffijuUies 
of that nature that the Inlian Legislature 
has provided that, before the euit was in* 
stituted, the lessor should do some aot to 
show his intention to determine the 
lease. 

It is not neosssary to disonss the matter 
in further detail, as the question was fully 
examined reaently in the ease of S'auraug 
Singh v. Janardan Ki hore Lai Singh (1). 
Wa see no reason to depart from the 
rule enunaiated therein, namely, that where 
the rights and obligations of the parties are 
regulated by eeotion 111, olaa^e (y) of the 
Transter of Property Aat, there is no determi* 
nation of .a lease by forfeitoro immfidiitely 
on breaeb of oovenaot, but suoh breaoh must 
be followed by an overt aot on the part of 
the lessor before ths iostitution of the suit 
for ejeatment ; the institution of the suit 
eaunot be rightly regarde 1 as the requisite 

(111 (IRII) I Hare 109} 11 L. J. Ch. 132} 6 Jur. 
1106: 66 E. R. 969: 90 R. tt. 879 

(12) tl877) 8 App. Cm. U5 atp )28j 47 L. J. P. C. 
8} 87 L. 1.727. 

(13) (1841) 15 il. 4 W.718 at p, 725; 71 R. R. ST; 
10 Jar. 83; 133 E K, 1040. 

(14) (187i) 6 Q. B 24«atp. 230: 40 L. J. Q. B 
125| 84 L. T. 24, 10 W. E. 623. 


aot. because the forfeiture must be completed 
and the lease determined bsfore the oom* 
menoement of the aotion. 

We have Soally been a^ked by the reapond- 
eut to put sQoh a oonstraotion on the 
covenant as to justify the ioferense that 
there has been in fact no breach of condition 
in this case. His argument was, that the 
covenant against alienation was really a 
oovenant against transfer of possession, and 
that there was no breach of covenant till it 
was shown that a document had been execut- 
ed and the transferees had been placed in 
possession pursuant thereto. We are of 
opinion that the clause in the lease is incap- 
able of such an interpretation. A covenant 
of this description must be interpreted in the 
same way as any other covenant in the 
document, and we cannot twist its terms in 
or(?er to enable the plaintiffs to avoid the 
consequences of their failure to comply with 
the statutory requirement. Conditions of 
this nature are entitled neither to favour 
nor disfavour, but a fair construction is to 
be put upon them according to the apparent 
intent of the contracting parties, suoh inten* 
tion, according to ordinary roles of construc- 
tion to be fonnd from the language they have 
used. Croft v.Lttmiey (15), Gooit tie v. Sorville 
(16), Doed. Datisv. Elsam (17), Boe d. Mnston 
V. Gladwin {18). We are accordingly unable 
to hold that the plaintiffs are entitled to 
possession though they have not complied 
with the requirement of section 111, clause 
{g) the objection in fact is, fatal to the case. 

The result is that thess appeals are allow* 
ef^, the decrees of the Courfs below set aside 
and the suits dismissed with costs in all the 
Courts. 

Flbtchxb, j.— I agree. 

Appeal allowed, 

(I.'i) (1868) 6 H L.O. 672 at p.698j27 L. J. Q. B, 
321 ; 4 Jur. N B.) y03i 6 \v. R. 623; JO E. R. 1459; 
108 R. R. 252. 

(I6i (1812) 16 East 87 at p. 9.)} 14 R. R. 306; 104 
E. R 1022. 

(17) 0828) Moo. 4 Mai- 189 at p. 19!} 31 R. R. 
729. 

(1^1 (1845) 6 Q B. 953 at p. 961, 14 t , J. Q. b. 
189; 9 Jar. COi; 1x6 E. R. 859; 66 E. R, 611. 
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RAMOLIL V. CHDNNILAL. 

NAGPUa JUDICIAL COMMfSSIOSEa’S 

COURT. 

Appeal prom Appellate Dec^es Wo. 3?2 

CP lyip. 

April 20, 1920. 

T'resent: — Mr. Mitlra, Offg. J. 0., and 
Mr. Hallifax, A. J. C. 

RAN OLA L — JoLGHENr-DERTOR^ 

Appellant 

versus 

OHUNNiL AL — Respondent. 

Evidence Act (1 of 1872^ , 8 . 92— Ciwi Procedure 
Code (Act Y of i90S>, 0. XXI, r. 2 — Adjustment of 
decree— Oral evidence to prove adjustment, admissibility 
0 /. 

Inasmuch as OrJcr XXI, rule 2 of the Civil Pro. 
cedure Code contemplates the taking of evidence to 
prove the adjustment of a decree, section 92 of the 
Kvideuce Act is DO bar to the admissibility of oral 
evidence to prove an agreement by way of adjust, 
ment of a decree. 

Appeal against tbs deoree of the Distriot 
Judge, Hosbangabad, dated tbe 29th July 
1919, reversing that of the Mansif, Sohagpor, 
dated the 25tb Maroh 1919. 

Mr. M. Qufta, for the Appellant. 

Mr. Q. L, Subhedar, for the Respond* 
ent. 

JUDGMENT. — The question referred is, 
whether oral evidenoa is admissible to prove 
the adjustment of a deoree within tbe 
meaning of Order XXI, rule 2. In Karan 
Singh y. Kanhai Lai {1), Stanyon, A. J. 0., 
held that eeetion 92 of the Evidenee Ast 
forbids proof of a distinet subsequent oral 
agreement to resoind or modify a deoree. 
This oonaloBion was based mainly upon 
proviso (4) to seotion 92. We agree with 
him that if the eoaoting olause forbids snob 
proof, the proviso oannot be called in aid 
to let in Buoh oral evidenoe. In ooropi. 
uioD a deoree is not an embodiment of a 
disposition of property. It is a matter re- 
qaired by law to be in writing within the 
meaning of seatioa 91, which ezoludes 
eztrinsio evidenoe. The prohibition against 
the admission of oral evidenoe or statement, 
oontained in seotion 92, applies only where 
the matter reqniiel by law to be in writing 
aonstilutes an instrument e usJem generis 
with a oontraot, grant, or other disposition 
of property. Further, it is only evidence 
offered for the purpose of contradicting, 
va>yirg, adding to or subtraoting from the 

(1) 8 lull. Cas. 279; 6 N. L. R 123. 
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term© of suoh a oontraot that ie prohibited 
and that only between the parties to it 
or their representatives. A deoree is net 
sQih an instrument of a dispositive eharaster, 
as pointed out by Messrs. Ameer Ali and 
Woodroffe in their notes to seotion 92 of 
the Evidenoe Aot, A deoree san only be 
modi6ed or reseinded by an order of tbe 
Court and not by a mere agreement of the 
parties. An agreement by way of adjustment 
of a deoree does not oontradist, vary, add to 
or subtraot from its terms. Snob an agree* 
ment is the basis on whioh an adjustment is 
oerti6ed by tbe Court and the oertiGoate 
of the Court modi6es or resoinds tbe deoree 
BooordiDg to tbe nature of tbe adjustment. 

Farther, tbe prooedure laid down in Order 
XXI, rule 2, of the Civil Prooedure Code, 
elearly oontemplates tbe taking of evidenoe 
before the Court records tbe adjustment, and 
we think this inoludes oral evidenoe, a view 
whioh has guided tbe praotioe of all Courts 
for a very long time. 

Our answer to tbe question referred is in 
the affirmative, and we respreotfully dissent 
from Karan Singh v. KanhaiLal (1). 

Ansteered affirmatitely. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 756 op 1919, 
July 27, 1920. 

Present: — Justioe Sir William Ayling, Kt., 
and Mr. Justioe Erishnan. 

RAMANATHAM OHETTY— Plaintipp 

— Appellant 
versus 

A. L. A. R. R. M. ARUNAOHALLAM 

CHETTIAR, THRODOH AGENT T, N. RAMA- 

CHANDRA — Dependant — Re pondent. 

Madras Estates Land Act (I of WO'^), ss. 5S, 146 — 
Suit by transjereo from ryot to obtain patla — Rivat 
claimuni, non-joinder of, effect of— Revenue Court, 
jurisdiction of, to inquire into merits of claim — Civil 
Procedure Code (Act V of 1908^, 0. 1, r 10 (2), 

A suit under scctioQ 65 of tbe Madras Estates 
Land Act should not be dismissed by reason merely 
of tbe non.joindor of a rival claimant. Where 
an objection on the ground of non-joinder, is 
taken, the Court should net under Order I, rule '0 
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(2^ of the Civil Procedure Code and add such claim- 
ant as a party defendant, [p. 317, col, 2.] 

Section 65 of the Madras tlatates Land Act is not 
affected in any way by section 146 of the Act and 
the Bevenue Conrt’s power to deal with the rights 
of parties before it under the former section is not 
controlled by anything in the latter* In a suit, 
therefore, under section 66, the Court is bound to 
decide whether the plaintiff is entitled to a fatta or 
not, if his title to it is denied, [p. 318, coh 2.1 

SeooDd appeal against tbe desree of the 
District Oonrt, Ramnad at Madara, in 
Appeal Sait No. 855 of 1918, preferred 
against the decree of the Court of the Special 
Depoty Collector, Ramnad, in Summary 
Suit No. 2847 of 1916. 

FACTS appear from the judgment. 

Mr. 0. F. Ananthakruhna Aiyar (with him 
Mr. K. B. Venkatachala Aiyar), for the 
Appellants. — The lower Appellate Court 
erred in holding that it had no jurisdiction to 
enquire into the merits of the plaintiff’s 
claim. Tbe recognition of another transferee 
by the land*bolder does not oust the Court’s 
jurisdiction. Tbe plaintiff’s right of suit 
under section 55 of Madras Act I of 1908 
necessarily implies that the Court should try 
and adjudge on his claim. Tbe plaintiff denies 
that tbe rival claimant whom tbe land.holder 
reeognizsd has any right superior to bis. 
That question must be decided by tbe (bort. 
Section 55 is not controlled by section 14i. 
Nor is it necessary that plaintiff should first 
obtain a declaratory decree as against tbe 
rival claimant, Periyanayagi. 

Tbe snit shonld not bavs been dismissed 
for non-joinder of Periyanayagi. She is not 
a necessary p^rty. In any event the Court 
should have impleadsd her under Order J, 
rule 10 Civil Procedure Code. 

Mr, A. Krithnaswami Aiyar (with him Mr. 
Rajigopala Aiyar), for the Respondents. — 
Tbe defendant has already recognized the 
title of Piranayagi and had iseued a patta 
in her name. Tbe plaintiff could not invoke 
the aid of the Court without first taking 
appropriate action under section 146 of the 
Estates Land Act. 

JUDGMENT. 

XaiSHNAH, J.— This second appeal arises 
from a euit brought by the plaintiff nnder 
section 55 of the Estates Land Aot(lof 1908) 
to obtain a patta from the defendant, tbe 
land-holder, for the plaint land. Plaintiff’s 
case was that he obtained the occupancy 
right by pur chase of the rights of tbe previous 
r|(Of,one RaliappanServai, some years ago, and 


that be was paying the rent due, though the 
patta remained in tbe later’s name. Kali- 
appan died sometime ago leaving his widow 
one Kaliammai. Plaintiff recently made an 
application nnder section 146 of tbe Estates 
Land Act jointly with Kaliammai for the 
transfer of patta to his name but tbe 
defendant refused it. Hence tbe snit. 
Defendant pleaded that sometime ago be 
had recognised one Perianayagi as tbe ryot 
on a joint application by herself and 
Kaliammai alleging that the occupancy right 
bad been sold to her by one Muthu Servai, 
a nephew and heir of Kaliappa, that be had 
issued a patta in her name and that, having 
done so, be was not bound to iiaue a new 
paita to the plaintiff, unless the latter took 
proper steps under section 146 of the Estates 
Land Act. He also pleaded that, as 
plaintiff did not take snob steps, the Revenae 
Court had DO jurisdiction to decree delivery 
of patta to him. He farther contended that 
the suit was also bad for non.joinder of 
Perianayagi, The District Judge upheld 
bis objections and dismissed the suit. Hence 
the appeal to ns by the plaintiff. 

On the question of non.joinder I agree 
with the Deputy Collector that Perianayagi 
was not a necessary party, though it may be 
desirable to have her as a party to settle 
effectively tbe dispute raised. Hut even if 
she was a necessary party tbe suit should not 
have been dismissed for her non-joinder. It 
is clear from Order J, rule 9, Civil Procedure 
Code, which applies to Revenue Courts by 
force of section 192 of tbe Estates Land 
Act, that the order of dismissal is improper. 
The Court should have acted under Order I, 
rule 10, clause (2) and added her as a party 
defendant if it thought fit to do so. 

The defendant’s chief objection, however, 
is that, in tbe oircnmstances stated by him, 
the Revenue Court had no authority to 
direct him to issue a patta to the plaintiff. 
This is said to result from section 146 of the 
Act. I am unable to see what bearing that 
section has on the present case. That section 
seems to be intended to prevent land-holders 
from contamaclously refusing to recognise 
transfers which are prima facie valid. But 
it cannot be read as validating transfers 
which are in truth invalid or as affect- 
ing the real rights of parties. Section 
50 gives every r|/oi a right to demand a paitu, 
and section 55 a right to sae for it in ths 
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Kevecae Conrt, When Baobaeait ie bronght, 
the Conrt 19 bonod to deoide whether tbe 
plaintiff is entitled to a patti or not, if bis 
title to it ifl denied. The fact that the land- 
holder has previonsly reeognised a rival 
elaimant, who is alleged to have no rights in 
tbe land, oannot, in my opinion, make any 
differenoe in the matter for any aotion of his 
to whieb plaintiff is not a party oannot be 
allowed to prejudioe tbe latter's right. The 
deQnition of the term ryot in seotion 2, 
olanse (15), does not seem to lend any support 
to tbe defendant’s oontention on the point. 
Nor has any anthority been sited in eopport 
of it. I ooDsider section 55 ie not affected 
in any way by seotion 146 and tbe Revenue 
Court’s power to deal with the rights of 
parties before it under the former section is 
not oontrolled by anything in tbe latter. 
Tbe opinion of the learned District Judge 
that plaintiff's only remedy was to sue 
Perianayagi in a Civil Court for a declaration 
that hie rights are superior to her’s and after 
getting a decree to apply to defendant to 
recognise him as the ryot is not, in my opinion, 
oorreot, for 1 think he is entitled to ask tbe 
Revenue Court to deoide whether he is not 
tbe rightful ryot and to dispose of hie suit 
on tbe merits of his claim. 

1 would, therefore, set acide the decree of 
the lower Appellate Court and remand the 
appeal to it for disposal according to law and 
direct respondent to pay appellant’s costs in 
this Court. 

A YUNG, J.— Tbe maintainability of tbe suit 
in tbe Revenue Court is a point on which 
I must confess to a certain amount of doubt. 
But I am not prepared to differ from my 
learned brother, and I agree in tbe order 
proposed. 

M. c, V. 

Appeal allotted. 
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PATNA HTOH COURT. 

Appeal, fhom Appel,u*t< O.tOiB No. 85 

OF jy20. 

.lanaary ll, 1921. 

Preseit: — Mr. Justice Das. 
BALDEO SHUKOL AHDoraE.<s — JoooME.-iT- 

Debtors — AfpellaiiTS 

Viraui 

Syed YUSUP akd ANOTHBa-DiCREE- 

Hj[.D<RS—R«:SPO'« DENTS. 

Civil Prociiwe Coii ('Act V of 8. 4S — 

Eiecutiin 0/ decree—Arnsnimsat ofdsaree-^Limtition, 
commencement oj. 

Where a decree is u'Qcuiod, the date of amoud* 
iQCQt is the date of tbs d:3jrJ9 withia ths msanio; of 
sootioa 4S of the Civil Prooedtu'e Code [p. 3li^,col. !■] 

Appeal from a decision of tbe District 
Judge, Sbahabad. 

Mr. yiu iSaran L 2 I, for tbe Appellant. 

JUDGMENT.— This appeal is directed 
against the jidgment of the learned Dis- 
trict Judge of Sbahabad. The appellant is 
the judgment debtor and his pcint is, that 
the application for ezsou’ion is barred 
by limitation- The facte are not to diapale. 

Tne decree was passed on tbe 6eb January 
1908 and was amended on tbe 5tb February 
1908. There were several applications for 
execution with which we are not oenesrned. 
We are, however, concerned with tbe appli- 
cation for execution which was made on 
tbe 12th Janaary 1920. The judgment- 
debtor saya that under seotion 48, Civil 
Procedure Code, execution is barred by 
limitation. The relevant portion of section 
48 rnns as follows “Where an application 
to exeente a decree not being a decree 
granting an injunotion has been made, no 
order for the execution of tbe same decree 
shall be made upon any fresh application 
presented after tbe expiration of 12 years 
from tbe date of the decree sought to be 
executed. ” 

Now, the application for execotion was 
made after the expiry of 12 years from 
tbe 6tb January 1908 when ihe decree 
was originally passed against the judgment* 
debtor but within 12 years from tbe 5th 
Pabrnary 1908, the date on which the 
decree was amended, and the Question which 
I have to determine ie this: what is the date 
of the decree sought to be executed P 

The learned Vakil for tbe appellant 
argues before me that under Order 
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rale 7 of the deeree mnat benr date the day 
on whioh the jadgroent pronoano^d, and, 
therefore, it is qiite immaterial thati the 
deoree was amended. The deoree, whether 
it is the original desree or the amended 
degree, mast bear date the day on whieh the 
jadgment is pronoanoed, that is to say, in 
this partioalar oase, 6th Janaary 1902. It 
seems to me that when we oon^ider the his- 
tory on this sab.ieot the argament of the 
learned Vakil will appear nnsobstantial. 
Under seetion 17i) of the old Limitation Aot, 
the period began to ran from the date of 
the dearee or order, and there was no pro- 
vision at all in the old Limitation Aet for 
the period to ran from the date of the amend- 
ed decree, and great diffisalty arose whenever 
the deoree was amended by the Coart and the 
deoree as amended was pat in eseoation. 
That diffioaity has nov been removed by the 
present Limitation Aot which gives as one 
of the starting periods the date of the amend- 
ment of the deoree. Artiole 182 gives several 
starting points, one of them being the date of 
the deoree or order and the other being, where 
the dearee has been amended, the date of 
amendment. If the learned Vakil’s point 
is right, namely, that the deoree mast always 
bear date the day on whioh the jadgment is 
signed, there is no obieot in the Lsgislatare 
in providing two different starting points 
for Limitation, It is qaite olear that if the 
oase fell ander Artiole 182, time woald 
begin to ran not from the date of the deoree 
bat from tlje date of amendment. 

Bat it has been argaad before me that, in 
BO far as seotion 4i6 Hass not embidy the 
provisions of Artiole 182, time mast bagin to 
run from the date of the deoree. I am 
unable to agree with this contention. In 
Artiole 1;2 the time from whioh period 
begins to run is the date of the de iree or order 
or where the deoree has been amended the 
date of the amendment. In seotion 48, 
Civil Prooedore Code, time begins to run 
from the date of the deoree ** sought to be 
exeouted.” In my view, the words “sought 
to bs ezeouted” mast icolade the amended 
deoree. The deeree holder has pat in exeou- 
tion the dearee as amended by the Coart on 
the 5th February l9Dd, It is that deoree 
whioh be seeks to exeoate and, therefore, 
under seotion 48 time mast begin to ran from 
dth February 1908. It is oonoeded that if 


this be so, then the deoree-holder is within- 
time. 

In my view, the oase has been oorreotly 
dsoided by the learned .lodge in the Court 
below and I most dismiss this appeal. 

Appeal ditmisfed. 


LAHORE HIGH COURT. 

Civil RsviSios pErmo.s No. 688 ok 1920. 

January 27, 1921. 

Pre4’‘.ni: —Mr. Jostioe Ohevis. 
LABHU RAM, Miworf, through MATA RAM 

— PLlINTlFK — PfiTllIONER 
versus 

MOOL CH AND — Dakakdast 

RKf'PJNIENT. 

Provincial Small Cause Courts Act Cl'S, of 
8S 2<,2r>— Order directing return of plaint— Revision, 
whether lies — RsiU, suit for— Question of title, whether 
arisis. 

The High Court has power to roviso an order 
returning a plaiot under section 2;^ of the Prorincial 
Small Cause Courts Act [p col. I.J 

In a suit for rent, if tUo idaintilf prorea that the 
defendant lias been his 'enant during the period for 
wh'ch rent is asked for he is entitled to u decree for 
the. rent for that period, no matter who the owner of 
the property in dispute may be, and no question of 
title to the property can arise in the suit. If the 
defeiidant’a teuancy is proved, ho is estopped from 
denying the plaintiff's title, [p. 320, cole, i & 2.] 

Petition under seotion 25 of Aot IX of 
1887, for revision of the order of the Judge 
Small Canse Court, Lahore, dated the lytb 
August 1920, 

Mr. Beni Parshad Ehosla, for the Peti- 
tioner. 

Mr. Badr-ud-Din Ettreshi, for the Respond- 
ent. 

JUDGMENT. — Plaintiff in this aase sues 
the defendant for rent. The defendant 
denies the plaintiff’s title to the house and 
the Small Cause Court Judge has returned 
the plaint under seotion 23 of the Small 
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Canee Coarts Aot holding’ that the relief 
elaimed depends on the proof or disproof 
of ownership and that he oinnot Snalljr 
determine the qaestion of title. The 
plaintiff applies to thisGoart on the revision 
side. 

On behalf of the defendant a preliminary 
objeetion is raised that no revision lies, as 
under eeotion 25 of the Small Oaase Courts 
Aet this Coart's power of revision only 
eovers oases whioh have been deoided. It 
is nrged here on the strength of Siihal &'im 
Dutt V. Jagadanunda Matumdar (l) that an 
order retarniog a plaint nnder seotion 23 
does not deoide the ease, and, therefore, this 
Court has no power of revision. On behalf 
of the plaintiff it ie pointed out that the 
ruling sited has not been followed in a 
later ruling of the same High Court pub* 
lished in Umesh Ohandra Paladhi v. Rakhal 
Chandra Ohatterjee (i) and it has also been 
dissented from in a Madras ruling published 
in Hav^anathan Ghetty v. Maruthappa Kone 
(3). In addition there is a Foil Beush ruling 
of this Court, No, tO of 1S07 whiobilaye down 
that seetion 622 of the Civil Prooedore 
Code (now eeotion 115) gives the High 
Court power of revising even interlooutory 
orders. I oonsider that I have power to 
revise and I overrale the objeotion. 

On behalf of the plaintiff it is urged 
that the defendant ie estopped from denying 
the plaintiff’s title having executed a lease 
in his favour and here Bogar v. Karam 
Singh (4) is relied upon : but I note that 
in this ease the lease whioh had been 
oxeooted ie dated January 1919, whereas 
the plaintiff sues for rent from Deaember 
1917. So that what the plaintiff has to 
prove is that the defendant was his tenant 
sinae Deaember 1917. If he oan prove 
this be is bound to get a dearee, the defend- 
ant being unable to raise the plea that 
he is not the landlord. In faot, the only 
real issue in this ease is, whether the 
defendant has been the plaintiff’s tenant 
during the period for which rent ie olaimed. 
If so, he must pay rent no matter who 

(1) 1 Ind. Ctts. 288; 13 C. W. N. 403. 

(21 10 Ind. Cag. 8; 16 C. W. N. 666; 14 C. L. J. 
118. 

(3) 26 Ind. Cas. 613; 27 M. L. J. 494; 16 M. L. T. 
602. 

(4) 141 P. K. 1906)93P. L. R. 1907; 13 P. W. R. 
19L7. 


the real owner of the house may be. It 
seems to me, therefore, unneoessary to decide 
the question of title. On behalf of the 
plaintiff it has been urged that, even if it 
were neaessary to deaide the question of 
title, the Small Gaose Gonrt Judge is 
bound to do so, and here relianae is plaaed 
on Mirai-ud-din v. Karam Bakhsh (5). With 
all respeat, I note that that judgment 
seems to me defeative in one respeat. A 
question of title to immoveable property aan, 
no donbt, be deaided inaidentally by a Small 
Cause Court but seotion 2-3 clearly gives the 
Court a discretion in cases in which the 
right of the plaintiff depends npon the 
proof or disproof of the title to immove- 
able property or other title which the 
Court cannot 6nally determine toretarn.the 
plaint. Whereas the ruling cited seems 
to lay down that in such oases a Small 
Cause Court oan and must deoide all issues, 
it seems to me to deny to the Small Cause 
Court the discretionary power allowed by 
section 23. However, in the present esse 
I cannot see that it is neaessary to decide 
the question of title. As I have already 
said, what the plaintiff has to prove is, that 
the defendant baa bfen his tenant during 
the period for whiah rent is claimed. If 
he aan prove this and can also prove that 
the defendant is still his tenant then the 
defendant is barred, by reason of seatioo 
116 of the Kvidenoe Act, from denying that 
the plaintiff bad the beginning of the ten- 
anay a title to the honse. 

I accept this applioation and return the 
aaee to the Small Oanse Court for disposal 
in due aourse. Stamp on appliaation to this 
Court to be refunded. Other costs in this 
Court to follow the event. 

Application occeptedi 
Case returned . 

(6) 43 P. . 1902; 36 P. L. tt. 1902. 
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MAFAB caAMDRA DOMR, In the matter of, 

CALCUTTA HIGH COURT. 

Civil Role No. 354 of 1920. 

June 29, 1920. 

Prcieni: — Sir Asotoah Mookerjee, Kt., 
Aoting Chief Jaatice, and 'lastiae Sir Eroeat 

Fle^eher, Kt., 

itt the matter of NAFAR *'HANDRA DOME, 

fMOVOAL)— P*T T'OMER 
Legal Practitioners Act ('XFIII of 1S7P^, s. 36 — 
Order declaring -person to be a tout^ Authority by lohoin 
such order to be made. 

An order under section 36 of tho Legal Practi. 
tioners Act, declaring a person to be a touc, made by 
a District -lagistrate upon evidence recorded by a 
Subordinate Magistrate is not a valid order Such an 
order can only bo made by the authori'y mentioued 
in the section upon evidence recorded by itself. 

Rule asainet the order of the Sab-Divi* 
Bional Offiosr, Hi'^rah, 

B*ba Bhudhhr Haidar, for the Petitioner. 
Baba Surenira Ohandra Quha, for the 
Government. 

JUDGMENT. 

Mooserjbe, Aero. 0. J.— We are invited 
in this Rale to set aside an order made 
ander sab eeotion (l) of sestion 36 of 
the Legal Praatitionere Act, on the ground 
that the order was made in oontravention 
of its provisions. That seotion is in these 
terms : “(1) Every High Court Judge, 
Distriot Judge, Sessions Judge, Distriot 
Migistrate and “reside-ioy M »g«-*'^ratp, 
every Revenue Offi’sr, not b->iug beh>.v 
the raua of a OolUotor of a District, and 
the Chief Juige of every Preside oy 
Small Oanse Court <eiQh as regards their 
or bis own ourtand tne Courts, if any, 
sabordtnate 'hereto) may {rsma and duo- 
lish lists of persons prov -d to tneir or 
his eatisfaoti <n. by evidence of general 
repute or otherwise, habicu-illy to aot as 
touts, and may, from lime to tim', 

alter and amend huan list.- ”, 

This provision ties been ioct5rprrttttd to 
mean that- the evide loe most be tviken by 
the oflSier oonaerned. Tnis wae la<H 

down in the case ruion- a \umitr Dis, In the 
matteroj (U ami t e rote th-*r 0 enni oiat»"t -vas 
followed in Wa't/iM etsh -d, In thi matter of it 
and Ohandi Charan Vcy, In re (3) This 
has been the luoogniz^d interpretation of 

(1) 12C. W. N bA? note. 

(2) 6C. ‘V N 

(3; 12 0. VV. N. o42 
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this provision of the law ever einoe 1897 
and we are surprised that, on the present 
oooasion, a prooednre has been followed 
which is wholly inooDsistent with the inter- 
pretation thus plaoed on the Statute. In 
this case, the evidence was taken by the 
Sub Divisional Officer, who embodied bis 
ooDoluaioQ that the petitioner was a tout in 
an order which he plaoed before the Dis- 
trict Magistrate for oondrmation, the Dis- 
trict Magistrate tbereupou signiBed bis 
approval, by the word yes,’ This was 
clearly in contravention of the provision of 
seotion 36. 

Our attention hap, however, been drawn 
to the case of Han Oharan Sirkar v. District 
Judge of Dacca (4) where it was observed 
that the Conrt would not set aside an 
order under section 36 when the proceed- 
ings had been regularly conducted and tbe 
order was manifestly justihed by the evi- 
dence. In that case, an objection was taken 
ihat the prooeedings were bad by reason 
of misjoinder. Here, however, it cannot 
be said that the prooeeiinga have been 
regularly conducted, when in fac** they 
have been oonduoted in contravention of 
tbe provision of tbe law. It is further 
plain that the decision in Rasik L il Nag^ In the 
matter of (5) (to which we have been referred) 
is also distinguishable. That oase was 
decided under seotion 14 of the Legal 
Practitioners Aot whioh emp iwers the High 
Court alone to pass tbe 6nal order in res- 
peot of a pleader or a Maktear. The 
SHOCion oo I'empla^es that the evidenoe may 
betaken by a Sabirdioate Offi 'er and the 
mitt-r then repirted to tbe High Court 
wit', tie es'te-isiin of an opinion by the 
Jjlg-*, Vl^giurate or the Reveone Authority 
tbroug'i or by whom tbe reference is made. 
In h) 0 -se before us, tbe order has to 
be mide by a O'rcain specified authority 
a id .-eoti <n 36 -meo Scaby requires that that 
aothirity, and ha aut lority alone, should 
take toe evidenO" w aioh is tbe foundation of 
tbe irder. 

r Ye re-ult is that the Rule is made 
an old H and tbe order discharged. 

FlEiC II.K, J- I agree. 

Buie made absolute, 

(4) 6 lud Cas. 327; 11 C. L. J. 613 at p. 620; 11 
Cr. L. J. 3 i». 

{ > h Ind Caa i t 639; 24 C. L. J. IDO; 20 

Cl N. irt Cr. li. J* 4^0, 
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ALLAHABAD HIGH COURT. 

Criminal Appeal No. 707 op 1920. 

November 3, 1920. 

Presenti^Uv. Juetiee Tudball aod Mr. 

Jaetioe Walsh. 

EMPEROR— Appellant 

versus 

JANKI PRASAD and another— Accused. 

Penal Code (Act XLV of IPCO^ s$, 225, 353— 
Criminal Procedure Code (Act V of 1898;, s. 56-.Arr<«{ 
under written ordcr—Rescue from laivful custody— 
Assault on Police Officer— Offence— Criminal Court, 
duty of— Civil and criminal case, difference bettceen 
trial of. 

A coastablo arrested a person in porsuanco of a 
written order made by a .Sub-Inspector under sec* 
tion 56 of the Criminal Procedure Code. Tlie accused 
hustled the constable, pushed him aside and thus 
rescued the person who had boon arrested: 

Held, that the accused were guilty of offences 
under section 353 read with .>5001100 225 of the Penal 
Code. [p. 325, col. i.j 

The duty of a Criminal Court is to get to the 
bottom of a case before it and to see that every 
scrap of rolavent evidence is brought before it. fp. 
324, col I.] 

The difference Ixjtwoon the trial of a civil and a 
criminal case is that, in the former, it is the duty of 
the parties to place thoir case before the Court as 
they think best, whereas in the latter it is the duty of 
the Court to bring all relevant evidence on the 
record aud to see that justice is done. [p. 324, col. 
!•} 

Criminal appeal by the Looal Government 
against tbe order of acqnittal, passed by the 
Sessions Judge, Mainpuri, dated tbe 15th 
of May 1920. 

i Mr. W. Wallach (Government Advotate), 
for the Crown. 

Messrs. C. R. Alston and S. 0. Mukerji, for 
ibe Aeoased. 

JUDGMENT. — This is a Government 
ttppeal against an order of acgnittal passed 
by the Sessions Judge on appeal from an 
order of sonviotion passed by a First (. lass 
Magistrate against two aooused persons, Janki 
Prasad and Laobbman, under which these 
persons were sentenced to three months’ 
rigorous imprisonment and a 6ne of Rs 100 
each for offences under section 353/225 of 
the Indian Penal Code. The case comes from 
the town of Phapbund. From the record of 
Case No. 17, King Emperor v. Eedar Nath, 
Mam Eat and Bhore, etc., of tbe Court 
of the Magistrate in tbe year 1920, 
and from the record of Case No. 11 
of 1920, Bachchan Lai v. Walt hltthammad, 


it appears that on tbe 10th of December 
1919 a quarrel took place between a Brahman, 
named Bachchan Lai, and a Constable, named 
Wall Mohammad, attached to the outpost of 
tbe local Police Station. It arose over the 
drinking of water at a well when Wali 
Mohammad was washing his teeth by the side 
of the well. Apparently, tbe two men came 
to blows and Bachchan Lai at once made 
a complaint in Court. On tbe same date, a 
report was made by Nazir Husain, the Head 
f onetableat the Police Station, which charged 
Eedar Nath, Ram Dat, Shore aod Baohoban 
Lai and two other persons with having 
committed tbe offences of criminal trespass 
and rioting in that, after the hrst squabble 
between Wali Muhammad and Bachchan Lai, 
the latter bad collected some friends, had 
gone to tbe Police outpost, had dragged 
Wali Muhammad out of it and beaten him. 
The enquiry in the latter case was taken 
np by the Sob-Inspector, Muhammad Mobein 
Jafri, and on the 11th of December he issued 
to Nazir Husain, Head Constable, written 
orders under section 56 of tbe Criminal 
Procedure Code directing him to arrest 
Bhore and Ram Dat ae well as others for 
tbe offences charged against them. Tbe 
same Magistrate tried these two oases and 
also tbe present case. The eases were ap- 
parently beard together and judgments were 
delivered on tbe same date. In tbe Bret 
case tbe charge against Wali Muhammad 
of assaulting Bachchan Lai was dismissed 
and in tbe second ease the charge against 
Bhore, Ram Dat, and Bachchan Lai of tbe 
offence under section 147, Indian Penal Code, 
was also dismissed. The Magistrate was of 
opinion that, even if Bachchan Lai and his 
friends bad gone to tbe outpost after the 
first quarrel with Wali Muhammad, they went 
really to make a complaint, and that tbe 
charge against them had been exaggerated. 
Tbe present case, tbe third one, arises in 
this way oat of tbe first two. Tbe ease 
for tbe prosecution is that, on the 22nd of 
December last, Nazir Husain and Lallu Ram, 
Head Constables, found Bhore and Ram Dat 
sitting at tbe shop of Janki Prasad and 
Laohbman ; that they arrested them at the 
shop, showed them tbe written order under 
section 56, Criminal Procedure Code, and 
took them out on to tbe road ; that there- 
upon Laohbman, Janki Prasad and some of 
their friends advanced angerly upon them, 
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insieted upon the men being released, hnally 
pushed aside the Polioe with their bands, 
and the men esoaped and ran bask to their 
shop. Nazir Hnsain sent to the outpost, 
whiah was some 5C or 60 paces away, for 
some Constables ; that on their arrival he 
wrote a report on a pieae of paper and sent 
it on to the Polise Station to the Sub- 
Inspeotor. The Sub'lnspeator at onto 
prooeeded to the spot and at onee 
made an enquiry. Finally, be sent up Janki 
Prasad and Laobbman and two other persons 
for trial for the offenoe of having reseued 
Ram Dat and Bbore from lawful oustody. 

The defence ease is as follows: — Janki 
Prasad stated that on the day in question 
the Head Constable came to him at bis shop 
telling him that the Sub Inspector desired 
bis attendance at the Polioe Station in order 
that he might briog bis indaenoe to bear 
upon Bachoban Lai to settle the dispute 
which had arisen between Bachoban Lai and 
Wali Muhammad ; that he (Janki Prasad) 
refused to go declining to interfere in a matter 
with which be had no concern ; that the 
Head Constable abused him ; that he returned 
it with compliments and the Head Con- 
stable went away ; that, very shortly after, 
the Sub Inspector arrived upon the scene 
armed with a gun ; that be called for the 
man who had been impertinent to the Polioe, 
that he abused Janki Prasad, and the latter 
in return abused him, whereupon the Sub- 
Inspector deliberately raised his gun and 
6red point blank at him, and that the shot 
would have taken effect had not the 
Head Constable struck up the gun with bis 
hand. 

The Magistrate took evidence for both 
sides and Snally came to the oonclnsion 
that the prosecution story was true ; that 
the story told by Janki Piaiad was impro- 
bable and unworthy of belief and he con- 
victed the accused and sentenoed them as 
mentioned above. It will be remembered 
that be was the same Magistrate who 
acquitted Ram Dat and Shore on the charge 
which had been preferred against them by 
Wali Muhammad and Nazir Husain, We 
may note here that two other accused were 
acquitted because their names were not entered 
in the Brst report, t.e., the report which 
was written by Nazir Husain at the scene 
of the occurrence and sent to the Police 


Station. Janki Prasad and Laohhman 
appealed to the learned Sessions Judge, 
who has acquitted them without going into 
the actual facts of the ease at all. His 
judgment sets out the case for the pro- 
secution and the case for the defence. He 
then proceeds to say as follows: — Now, in 
this appeal we have to see whether Nazir 
Husain had any authority to arrest Bhore 
and Ram Dat. The record shows that there 
is DO warrant for arrest of Bhore and Ram 
Dat, nor is there any order of the Thanadar 
to arrest Bbore and Ram Dat. The pro- 
secution failed to prove that there was any 
such warrant or order. There is no secon- 
dary evidence on the record which would 
satisfactorily prove that there was any 
warrant for arrest of Bhore and Ram Dat, 
rof is there any satisfactory evidence to 
show that Ram Dat and Bbore had been 
accused of any cognizable offence so that a 
Police OflBcer could arrest them without any 
warrant.” Thsrenpon, the learned Sessions 
Judge quotes the case reported as Tofazeul 
Ahmed Ohoiedkry v. Queen^Empress (l) 
which really does not govern the facts of 
the present ease at all. He then continues 
to say : “The deposition of Nazir Husain 
would show that he arrested Bbore and 
Ram Dat and then showed them the warrant. 
In Satigh Ohandra Rat v. Jodu Nandan Singh 
( 2 ). Prinoep and Hill, JJ., held that an 
arrest by a Polioe Officer without notifying 
the substance of the warrant to the person 
against whom the warrant is issued, as requir- 
ed by section 80, Criminal Procedure Code, 
is not a lawful arrest and resistance to such 
arrest is not an offence under section 225 B, 
Indian Penal Code. As I have shown above 
there is no warrant on the record in this 
case nor is there satisfactory evidence of 
any warrant, and the evidence of Nazir 
Husain also shows that he did not notify 
the substance of the warrant before he 
arrested the person. So I do not see how 
the offence under section 353/225, Indian 
Penal Code, could have been committed, and 
how the accused could have been convicted 
of this. Thera has not been any application 
in writing by the prosecution that I should 
either get the original warrant or get the 
secondary evidence about it or should send 

(1) 26 C. 630; 13 lud. Dec. (n. e.) 1005. 

( 2 ) 26 C. 748; 3 C. VV. N. 741; 13 Iiid, Deo, (n. b.) 
1079. 
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the case to tbe Ooort below to get tbe 
warraot in original, or secondary evidenoe 
aboat it, so 1 do not think 1 nnold be 
joetiBed in doing anything of the kind, for 
I do not think tbe Jndge’s doty to be to 
proeure evidenoe whiob was never prodnoed 
by tbe poseention.” 

It is diffionit to nnderetand what eon- 
oeptioD tbe learned Sessions Jndge bas of 
his doty as a Sessions Jndge trying a erimi 
nal ease. It is tbe dnty of every Criminal 
Ooart to get to tbe bottom of a ease and to 
bring all relevant evidence opon the 
record and to see that jnstiee is done. The 
latter portion of the Judge’s jadgment shows 
clearly that his conception of his doty as a 
Jndge is utterly iiocrrect and somewhat 
puerile. It is tbe attitude that might pos. 
sibly be taken up by a Civil Of urt trying 
a eivil suit where it is tbe dnty of the 
parties to place tbeir case as they think 
bfst before the Court. But in a criminal 
case it is tbe duty of tbe Court to get to 
the very bottom of it and to see that every 
scrap of relevant evidence is brought before 
it. Tbe learned Sessions Judge bas fallen 
far short of his duty in tbe present oa)<e. 
As a matter of actual fact, tbe Magistrate 
wbo tried tbe case bad the record of tbe 
other two cases before him. They were in 
Court and tbe eases were tried toge her 
and the judgments were delivered together. 
We have seen, and we have examined, those 
records. The written orders passed under 
section 56, Criminal Procedure Code, are 
before the Court and are on the reooid 
of tbe very ease in which Kam Dat and 
Bbore were tried and acquitted. To say 
that there was no evidence before the 
Magistrate of any complaint of a cognizable 
offei ce ie utterly incorrect Tbe record ot the 
case was before the Court and tbe Court itself 
was tryii'g that vrry case In addition to this, 
there was tbe Bret report wbiob was on 
tbe record of this case. Tbe leai ned Sees ons 
Judge's judgment has made it neaeseary for 
us to go through tbe evidence in tbe case 
and to hear tbe appeal juet as be ought to 
have done. 

It bas been ably argued on behalf of the 
accused that tbe evideitce on the record pio 
dueed by the proseontiou should net be be 
lieved and tbe story told by tbe accused 
tl'OuM be accorttd ac true, f^lrern is laid 


on tbe fact that tbe Magistrate bas himself 
found that tbe charge against Ram Dat and 
Bbore under sections 452 and 147, Indian 
Penal Code, was not true and that tbe true 
facts bad been grossly exaggerated. It is 
pointed out that Nazir Husain, wbo was a 
witness in that case and wbo claimed to 
have ar*'ived upon the scene just at tbe 
close of tbe occurrence, must have known 
that tbe charge against Bbore and Ram Dat 
was grossly exaggerated if not utterly 
baseless. As to what actually baupened on 
tbe 2iiod of Ddcember we think that, in 
the main, tbe prosecution story was tbe 
true one Tbe story told by Janki Prasad 
and bis brother is so ioorsdible that we 
have no hesitation in agreeing with tbe 
1^1 igistrate in rejecting it. Beyoud all 
doubt, tbe written ordern (wbiob have been 
W'ougly called warrants in this caae) were 
is^ued under section 56, Criminal Procedure 
('ode, by tbe Sob inapeotor to whom in< 
formatir<D had been given by Nezir Husain 
of tbe offence charged against Bnore and 
Ram Dat. Armed with tbe authority of 
those writ en orders, we have little doubt 
that Nnzir Hoeam and Lalla Ram arrested 
Ham Dat and Bbore. We have baen taken 
through all the evidence for the prosecotioo. 
Oar atteution bas been called to tbe dis- 
crepancy in regard to Mihibit A, the Brst 
re. orr, which was written by Nuz<r Ha*ain 
ano sent to the Police Sierion We do not 
think that this document is otherwise than 
genuine It ie true that one wi ues^, afier 
fchowiDg considerable doubt ou the point, 
did Bi ally say that the document had been 
written in pencil on a piece of paper pro> 
dueed by tbe Head Constable from his 
pooke , but tbe main evidence goes to 
show that ttie piece of paper was supplied 
by auotber e<’OHtable who bad come from 
tbe outpost wheu Lalla Kam, Constable, 
had been sent for ascietance Tbe Police 
evidence is supported by tbe evidence of 
several other private persons and the crose- 
examina ion of these whnepses bas not 
helped the defence in any way except in 
producing minor disorepancies of no value 
whatt-oever. It, therefore, comes to this that, 
alier ibe two men had been aireeted and 
taken ou to tbe road, tbe two accused per- 
SOLS, Janki Prasad and Lacbbman, with others 
bustled the Policemen, pushed them aside 
end in that way rescued these persona 
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Irom custody. Apart from the legality or 
otherwise of the arresti neither Janki 
Prasad nor Lachhman had any legal right 
whatsoeyer to lay their hands upon the 
Police and rescue from them the persona who 
had been arrested. But in the present case 
we consider that the Oonstablei N^azir Husaio, 
was armed with full authority, namely, the 
written orders issued by the Sub Inspector 
under section 53, Criminal Procedure Code. 
The resistance of the Police does not seem to 
have been great. No injury was done. It 
was a question of bustling and rescuing 
men. The two aoou'ied have suffered two 
days’ rigorous imprisonment and, in the 
oifonmstanoep, we think that the ends of 
justice will be met by a substantial fine. We, 
therefore, accept the appeal We set aside 
the order of acquittal. We convict Janki Pra- 
sad and Laohbman of offences under ssotion 
353, read with section 225, Indian Penal 
Code and eeotenoe them to a fiue of R^. 250 
each in addition to the tiwo days’ rigotJus 
imprisonment which they have already under* 
gone. In default cf payment of the fines 
they will each suffer one month’s further 
rigorous imprisonment. We allow the accused 
a fortioght within which to deposit the fine 
in the Court of the Magistrate. 

WaLSh, J, —I agree. In my opinion it was 
impossibla for the Government to psrmit 
the judgment of the Sessions Judge to stand. 
Whatever the merits might have been, s deci- 
sion that members of the public are entitled 
to interfere with members of the P dice f 'roe 
while in hon'i fide -xecution of their enpoo-ieii 
duty, and to re«t»oe their friend-*, is eo 
entirely wi'.hout la/al fnanla'iin -tni «n 
dangerous in principle, that nn Givarnment 
onuld, in the public interest, permit it to stand. 
The learned Judge has muddled hiin«elf over 
oases relating to arrest, when the q'ie*tion 
which be bed to decide was one of rescue, an 
entirely different matter. He has alco muddled 
himself over a question of warrants, when 
theques'ion which he had to de*ile arose 
out of an arrest without a warrant under 
section 66 of the Code. He had the courage 
to hold that there was no evidence on the 
record and that the poseculion had failed to 
prove the order, when a proper order dated 
the ll*ih of Ddo^mbor was on the record 
before him. Tnese are very serious blunfers 
in a case of puolio imo-rtince particilarly 
in a quarrel between Hindus and Muham* 


madan metnbers of the Police force. It ic 
not the first time that we have bad occasion tn 
criticise the procedure of this learned Judge 
at Sessions, and it is important that ha should 
take greater care to set a good example to 
those under him. 

Appeal allotted, 
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Ooveniment of Inivt Act, S & 6 Geo T, c. 6t;, 
d. i07 ^Grimiinl Pncelure Coie (Act V of ss. 

11-, (S — If Court, inherent power of, to give 
directions for disposal of property attached in Criminal 
proceedings — Proceedings under. i. lA', Criminal Pro- 
ce lure Code— High Court, power of, to set aside proceed- 
ing. 

A High Hoart is competont, in tlic exercise of tho 
power of superintendence vested in it under 
section '0 of the G *vernfnont of India Act, ■* 5, 
to set aside proceedings imtitutod without jurisdic- 
tion a Sub:>rdiuato :ourt under section I ♦ of tho 

ri ninal Procedure dodo : sue i po vor o ' auprlntend* 
ence can be exorcised notwithstanding section 4:35 
(<> of tho Criminal Proceduro '’odo. [p. 3;38, col. 1.] 

Tho High Court may mako consequential op 
incideiual orders in the exereiao of its power of 
suporiutendenco over Subordinate Courts, which 
may bo invoked, if occasion should arise, to reach and 
remedy all forms of judicial high-handedness [p. 4.^8, 
c.ol. '.j 

Owing to a dispute between a landlord and his 
tenants as to the right of tho former to lao growing 
on treas, tho District lagi.-itrato approhond-td a 
breach of the pjaceaud initiated proceedings under 
section of tho Criminal Prooedure Code, and by 
a subsequent order attached the trees with the lao 
thereon : the lao was collected and some of it sold, 
iho sale-proceeds being deposited in the Treasuiy 
and the unsold lac stored away: the High Court sob 
aside the proceedings as being without jurisdiction, 
and issued a rule calling upon the District Magistrate 
and the tenants to show cause why the sale-p- oceeda 
of tho lao and the unsold lac should not bo made 
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over to the landlord, or why such order should not be 
passed as to the Court might seem proper : 

Held, (1) that the High Court had inherent power 
to give directions as to the disposal of property 
attached in a criminal proceeding initiated without 
jurisdiction as might bo necessary in the interests of 
justice i [p. 328, col. 1.] 

(2) that in the present case the proper order was 
to keep the sale-proceeds of the lac and the unsold 
lac in the custody of the Subordinate Judge of the 
District pending the decision of a suit to bo institute 
ed by the landlord for declaration of his right to 
the lac, and that, in default of such suit being in- 
stituted, the net sale-proceeds of the lac be distri- 
bated rateably among the tenants [p. 330, col. 2.] 

FACTS appear from the jndgment. 

Mr. U. N. Sen Gupta CouDeel, for tbs 
Opposite Party,— Before my friend begine, I 
ebonldlike to raise a preliminary point as to 
whether yonr Lordebipe, in dealing with the 
matter before yon, are ezereieing reyisional 
or original jnriidiotion. 

[Mookepjib, a. C, J.— Too cannot raise 
the qaestion as a preliminary objection. We 
shall bear yoa when yon will address 

U0.J 

Babn Dasarathi Fanj/al (with him Babna 
Manmathanath Mukherjee, Ni$it Nalk Qhatak 
and Debendra Narain Bhatlacharya), for the 
Petitioners -—The qoestion which yonr Lord- 
ships are invited to consider in this Rale is, 
whether yonr Lordships have inherent 
power to give directions as to the disposal 
of property attached by the District Magis- 
trate of Malda in connection with a proceed- 
ing under section 145, Criminal Procedore 
Code, which has been set aside by the High 
Court as initiated without jurisdiction. My 
submission is, yonr Lordships have ample 
power in the matter. 

[MooKBhJEr, A C. J. — The 6rst question 
is, under what power the rrooeediog under 
section 145 was set aside P] 

Refers to Laldhari Singh v. Sukdeo Narain 
Singh (1). The High Court interfered 
in ezeroise of the power of superintendence 
vested in it under section 107 of the Govern- 
ment of India Act, 1915. It has been held 
that power of superintendence includes 
power of revision. A power of revision 
implies a power to make consequential orders. 
Refers to section 432, 439, 520, Criminai 
Procedure Code. 

[Mookbkjee, a. 0. J , — Your ooutention is 

(I)27C. 892atp. 899j4 C. W. N. 613: 14 Iml 
Dec. (N. 8.) 083. 


that in the exercise of a power under section 
107 of the Government of India Act, we can 
make conseqnential orders as in the ezeroise 
of our revisional powers we can make 
similar orders nnder sections 432, 439 
Criminal Procedure Code.j 
Yes. Refers to Craies on Statute Law, 
4tb £ditior,page 108. 

The power given to your Lordihips under 
section 107 of the Government of India Act 
is a very large power. The arm of this 
Court ie long enough to reach any form of 
injustice. 

[Mookkrjeb, a. C. j.— T he High Court, 
in the ezeroise of criminal juriediotion, baa 
the same powers as it has in its civil 
jurisdiction. See FuHn Behaty Da$ v, 
Emperor {2), Budhu Lai v. Chattu Gope (3), 
Bam Chandra Mittry v. Nchin Mxrdha (4).] 
The English Courts have gone further. 
See Bodger v. Comptoir, d'Escon.pte de Parii 
(5) per Lord Cairns at pages 474 75. 

Sir A. Ohoudhuri (with him Mr. 17. B. 
Sen Gupta and Bubus Hemendra Nath Sen, 
Probodh Sumar Vai, Sfiitisk Ohandra Choker^ 
warty, Jatindfu hlohan Ohoicdhuri and / romo~ 
thanath Haner)ee), for tbe Oppo^^ite Party.— 
The theory of inherent power has not always 
been recognised. See (ditnga Heddi v. Hama- 
eamy Oounden (6), Tulthi Ram v Abrar 
Ahmad (7l, trayog Mahaton v Oobini Mohaton 
(8), Arm Mea v. Arman Mea (91. 

.Flecthbr, j. — T here must be some power 
to make necessary orders with respect to the 
lac.] 

Reads Kolyan Singh v. Bamgolam Singh 

( 10 ). 

With regard to jurisdiction, I have nothing 
to say. 1 shall make my eabmiasions only 
with reference to the relief. 1 do’nt say that 
yonr Lordships have no jurisdiction in the 

(2) 16 lud Cas. 267 at p. 300; 16 C. W. N. 1106 ’at 
p. 1136; 13 Cr L. J. 60;<; '6 0. i., J. 617. 

(8; 39 Iiid. Caa 466; 44 0. 816; 26 C. L. J. 193| 21 
C. W. N. 269; 18 Cr. L. J. 4H7. 

(4)26C.630i2C. W.N.226; 13 ltd. Dec. (n. a.) 
414. 

(6) (1871) 8 P. 0. 466 at pp. 474, 476; 40 L. J. P. 0. 

1; 24 L. T. Ill; 19 W. E. 449; 7 Moo. P. 0. (n. a.) 814; 
17 E. R. 120. 

(6) 27 Ind. Cas. 162; 16 Cr. L. J. I04j 1 L. W. 
1032. 

(7) so Ind. Caa. 1002; 87 A. 664; 18 A. L. J. 982j 
16 Cr. L.J. 714. 

(8) 82 C. 602; 9 0. W. N. 862; 2 Cr. L. J. 662. 

(9 7 C. L. J. 869: 7 Cr. L. J. 8.'^6. 

(10) 66 Iod.lCaa. 4; 31 C. L. J. 46 at p. 61. 
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present matter. I am glad, and so are the 
litigants generally, to have yoar Lordehips* 
pronoubeement that the arm of this- Conrt is 
long enongh to reaoh any form of jadioial 
injastiee. 

There ean be no doabt that the property 
is in safe onstody. 

[Mookbwbb, a. 0. J.— The Dietriot Magis* 
trate onght not to have touehed the property 
in defianee of the order of this Ooart. 

There ie a bona fide dispute with regard to 
the property. Your Lordships should not 
pass any order whioh would prejudioe my 
right to the property. 

[Mookerjbb, A.O. J.— The tenants were in 
possession of the trees. If yon olaim the 
las grown on these trees, it is for yon to go 
to the Civil Courts.] 

[IjYbtcheb, j. — T he best thing to be 
done is to institute an interpleader suit with 
a formal plaintifi.] 

Under seation 8tf, Civil Procedure Code, the 
Magistrate or any other officer of the District 
may institute the interpleader suit. 

Mr. U. N. Sen Oupia, for the Adhyars I 
have bestowed considerable labour and skill 
and the property should not be restored to 
the petitioners to my prejudioe. 

(.PtETCUER, J. — You must stand or fall 
along with the Zemindar. J 

Babas Manmathanatk Hukkerjee in reply 
It has not been seriously disputed 
before your Lordships that this Court has 
jurisdiation to deal with the matter. The 
whole question is, whet should be the nature of 
your Lordships’ order in the matter. Seation 
517 or seation 523, Criminal Proaedure Code, 
would not apply. The proper order is one 
of restitution. It oannot be suggested that 
this Court has to embark on a judiaial enquiry. 
In the absence of express legislation it must 
go baok to the party from whom it was 
taken, See Batanlal Rangildaf, In re (11). 
See also Annapurnabai, In re (12),Det;tdtn Dur* 
gaprasad, In re (13) and Kuppammal, In the 
matter of (14). 

JUDGMENT. 

Mookerjee, a. C. j. — T he events which 
have led up to the present Rule have been 
fully narrated in the judgment delivered by 
Mr. Justice Chatterjea and Mr. Jostiae Cuming 

on the 2nd July 1920, in the case of AH 

(11) 17 B.748i9 Ind. Deo. (n. s.) 491. 

(12) 1 B. 630; 1 lad. Deo. (n. c.) 418. 

(13) 22 B. 844; 1 1 lad. Deo. (N. s . ) 1 146. 

(14) 20 U. 376 at pp. 376, 377i 4 Cr, L. J. 233. 


Mohammad Mondal v. Sakiruddt Mumhi 
(Piggot) (15), and need not be recapitulated at 
length for onrpresent purpose. It is sufficient 
to state that proceedings under seation 145 of 
the Criminal Procedure Code were initiated 
by the District Magistrate of Malda on 
the ground that a dispute likely to cause 
a breach of the peace existed between the 
Mathurapur Zemindary Concern and the 
tenants, relating to the right to grow and 
collect laa on plum trees standing on lands 
oomprised in the holdings of the tenants. 
The District Magistrate considered the ease 
to be of snsh emergency that he proceeded 
to attach the disputed trees with the lac 
thereon, pending his decision under section 
145. At a later stage, by order of the 
District Magistrate, the laa was collected 
and stored in the godowns of the first 
party and a portion thereof was sold by 
auction. The tenants obtained Rules from 
this Court with a view to set aside the 
proceedings on the ground, amongst others, 
that the District Magistrate had no jurisdic- 
tion to take action under section 145 or to 
make the orders he had passed. This Court 
stayed further proceedings pending the 
disposal of the Rule. But notwithstanding 
such order, the lac has been collected and sold 
io part, an action which has been attempted 
to be justified in the letter of the Magis- 
trate, on the allegation that the lac might 
otherwise considerably deteriorate in value 
to the detriment of the rightful owner, who- 
ever he might turn out to be in the end. 
On the 2nd July 1920, Mr. Justice Chat- 
terjea and Mr. Justice Cuming set aside the 
proceedings under section 145 as initiated 
without jurisdiction and added that the 
question of disposal of the lac and the 
sale proceeds of the portion already sold 
would be dealt with later. The present 
Rule was then issued, on the 29th July, 
1920, calling upon the District Magistrate 
of Malda and the opposite party to show 
cause why the proceeds of sale of the 
lac as also the lac yet unsold and stored 
in the godown of the Mathurapur Zemin- 
dary Concern should not be made over to 
the tenants, or why such other order should 
not be passed as might seem proper to 
the Court. As the Rule involves an im- 
portant question of law touching the 

(15) 69 Tin). Cas. 643; 32 C. L. J. 266; 24 0. VV. N. 
1039, 
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lUfiidifltioD of this Ooart, it has been 
platted for disposal before a Spesial B'^neh 
eonetituted with the eononrrenee of the Fall 
Ooart. 

Tbe Brst point wbiob requires eonsi^er* 
ation is, whether this Coart has inherent 
power to give direstions as to tbe diepoeal 
of property wbUh was attashed and has 
been dealt with by a Sabordinate Court 
in tbe oonrse of prooeedings instituted 
without jurisdistion under eeotion 115 of 
the Criminal Proaedure Code. We are of 
opinion that tbe question should be answered 
in the affirmative, It is now well-settled 
that a High Court is oompetent, in too 
exeroise of the power of superintendenae 
vested in it under seotion 107 of tbe 
Government of India Aat, 19i5, (whioh 
rs'plaaed seotion 15 of the Indian High 
Courts Aot 1861), to set aside prooeedings 
instituted without jurisdiotion by a Subordi* 
nate Court under seotion 145 of tbe 
Criminal Proaedure Code ; suoh power of 
superintendenae oan be exeroised notwitb* 
standing seotion 436 <3) Criminal Prooe* 
dure Code, whioh lays down that prooeedings 
under Chapter XIl (Ahiob oooiprises seo* 
lions 145 148) are not proaei'dings within 
tbe meaning of that seotion. This view was 
affirmed io Hutb -llulh Naruin Singk v. 
L7(chrnesicar Ftosad isingh '13), L'lhhiri 
Uir-gh V. tVorapi yinjh (1), J gn, 

inohan Pal v. ham Rurnar Oope 17), Kulada 
hinkar Rci/ v. l)ar.c-h tl8) and was 
subsequently rcoogoi^ed by a Fall Benoh 
in the oases of tiuhh Lai iiheikk v. 2'ara 
Chand {\9), Khoth Mahoir.ci Utrhar v. Nntir 
Mahomed (20), Seotion 107 of tbe Govern* 
meot of India Aot, whioh may thus be 
invoked to set aside prooeedings instituted 
without jnrisdiotiop, is expressed in perfectly 
general terms, and, prima facie, there is 
no reason why tbe High Court should 
not, when it sets aside tbe proceedings, 
proceed to give suoh oorsequential dirco* 
tions as may be found neoessary in 

(16) 26C. J88j 3 C. W. X. 49 ; laind. Doc. (n, 8 .) 
725 . 

(17) 28 0.416. 

(18; 33 0. 33; 2 0. L. J. 271; 10 0. W. X. 257; 2 Or. 
L. J. 670 (F. B.;. 

(19) 33 0. 68:2 0. L. J. 241; 9 0. W. N. 1046; 2 Or. 
L. J. 618. 

120' 33 0.352; 2 0. L. J. 269; 9 0. W.N. 1006| 2 Or. 
li. J. 637. 


the interests of justice in the oiroumstanoes 
of tbe partioolar oase. That the Court is 
competent to make each ooneeqaential or 
iooidential orders when it exercises its 
appellate or revisional jurisdiction, is olear 
from seotion 423 (1) id) seotion 439 
(1) and seotion 520. In euob oiroumstanoes, 
we may legitimately hold that the High 
Court may make sonsequential or inoidental 
orders in the exeroise of its power of 
euperinteodenae over Subordinate Courts, 
whioh may be invoked, if oooasion should 
arise, to reaob and remedy all forms of 
judioial high handedness. LeViraj Bam v. 
iLhi /-er^^ad (20 This oonolnsion harrooniees 
with tbe view formulated in Puh'n Bohtry 
Pag V. Eir.peror (2) that ''Criminal Cour's, 
DO less than Civil Courts, exist for the 
administration of justioe, and Courts of both 
dooriptioDS have inherent power to mould 
the proaedure, snbjeot to tbe statutory pro* 
visions applioable to tbe matter in band, 
to enable them to disoharge their funo* 
tions as Courts of Justioe." The same 

position was re^affirmed in the following terms 
in Budhu Lol v. Ohattu Qope 3) tbe Criminal 
Prosednre Code does not oontaiu a 
provision oorresponding to eeotion Idi of 
the Civil Prooedors Code; but that 
seotion does not lay down any new prinoiple, 
it merely embodies a legidlative reoognition 
of the inherent power of the Court to 
make euob order as may be neoessary for 
the ends of jnstioe. This inherent power 
is in DO sense restrioted in applioation to 
oivil oases ; it is equally applioable to 
oriminal matters, Tbe power is not oapri* 
oiously or arbitrarily exeroised ; it is exeroised 
ex dchito ‘iXitiiUa, to do that real and 
substantial justioe for the administration of 
whioh alone Courts exist ; but the Court in 
the exeroise of euob inherent power must 
be careful to see that its deoision is 
based on eound general priooiples and ia 
not in 001 diet with them or with tbe 
intentions of the Legislature as indicated 
in statutory provibione.” This was not a 
novel propoeitiun nor a new departure, for 
the inherent power of tbe Court had been 
cooasionally reoogni*ed in earlier oases. Thus, 
in Ram Chandra Mist'V v. Nobin Aiirdha \4) 
when tbe Court was invited to apply, to 
an order made by a Criminal Court, 


(21) 12 C. W. N. 678j7Cr. L. J. 499, 
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the eletoentary prioeiple ennnaiatod by the 
Jndioial Committee in Rodger v. Oowp'o’r, 
d’ E8Com%fe de t^aris (5) that it it* the duty 
of all Goarts to take aare that the aot 
of the Coart does no injory to any of 
the soitors, Mr. Jnstioe Hill observed that 
in a ease whioh the Coart oonsiderad to 
be a fit one in all respeots for its appliea- 
tioD, the Ooart woali not hesitate to enforoe 
the principle referred to. The statement 
of this prineiple by Lord Cairns in the 
ease before the Jadlaial Com nittee just men* 
tioned is ooaehed in terms of great gener- 
ality and may be nsefally ra-oalled in this 
eonneotion. 

“One of the first and highest daties of 
all Courts, is to take ciio that the aet 
of the Court does no injory to any of the 
suitors, and when the expression the aot 
of the Coart* is used, it does LOt mean 
merely the aot of the Primary Court, or of 
any intermediate Court of Appeal, bat the 
aot of the Court as a whole, from the 
lowest Court which entertaios jurisdiction 
over the matter up to the highest Court 
whioh fioaliy disposes of the case. is 
the duty of the aggregate of those 
Tribunals, if I may, use ihe expression, 
to take care that no aot of tbe Court in 
the course of the whole of the pronsediogs 
does an injury to the suitors in the Court.” 

Again, in Ahmel AH v Kesnoo Khan 22), 
when Mr. Justice 6 r«tt was pressed with the 
argument that tbe High Court could not 
interfere with an order passed by a Magis* 
trate under seotion 522 of the Criminal 
Procedure Code, beoaose there was no ex* 
press provision in that behalf, the learned 
Judge referred to Ram 'Jhandra Miitry v. 
Nobtn Mir.iha (4) as showing that the Coart 
had an ' inherent jarisdiotion, ’* thongb it 
beoamp, anneoeesary for him to invoke the 
aid of tbe iuherent power of tbe Conrt 
because, as pointed out lu HanH v. Bhagwinti 

(23) , the provision contained in seotion 4^3 (1) 
(d), read with seotion 439, was oompre* 
hensive enough to inilude the power 
required to direct oaooellation of tbe 
order made under seotion 522. Again, tbe 
decision in Lakahman Qocini btirgude. In re 

(24) oontain-^ a clear reoognition of the 

'^2) 1 Ind. Cas. 202j 3^ C. 44; 13 C. W. N 77; 9 

Cr. L. J 2-f4, 

(2:i 27 A. 415; A. W. N. (I 05; I J; 2 A. L. J. 61; 

2 Cr. L. J. 21. 

(24J 26 B. 552; 4 Bom. L. B. 276. 


dootrine of inherent power. It has been 
contended, however, that oases may be 
found in the books whioh tend to show 
that tbe theory of inherent power of a 
Court to make suoh orders as ^ may bo 
necessary for the ends of justice or to 
prevent abuse of tbe process of the Court, 
has been lometimes, if not actually re- 
pudiated, at any rate, overlooked, and re- 
ference has been made to Baauieb Burma 
Goisain v. Satiruddin (25), Qu^en Empress 
V. Fateh Ohand ( 26 ), Prayag Mahaton v, 
Qohti.d Mahaton ( 8 ), Arju &fea v. Arman 
Mfa f), S»*r;va Kumar JJpadhya v. Dina‘ 
bandhu Pal (27), Katimuddi FaHr v. 
^aimuddi Kanirnj (28), Talshi Ram v. 
Ahrar Ahmad (7), Annapiimabai^ In the 
matter oj (12), Rntanlal Rungildas, In 
re (lO, Devidin Durgaprasad, In re (13), Kuo* 
p immnl, In the matter of (1 4) and Chenga Reddi 
V. Ramostmy Goanaen {•~>) as typical illustra* 
tions, No nsefol purpose would be served 
by an analysis of the facts of each of these 
oase^ and of the opinions expressed thereon, 
though it may be a question whether all 
of them renlly ignore or overlook the doctrine 
of inherent power. It is snffioien to state 
that, in some instances the matter was not 
approached from this point (£ view, while, 
in others, even if the doctrine of inherent 
power were invoked, the result would not 
have been different ; but none of the oases 
expressly repudiates the dootrine of inherent 
power, though several proceed on tbe 
assumption that a specific provision of the 
Criminal Procedure Code must be pointed 
out to justify an order made bv a Subordi- 
nate Court or an order whioh the High 
Court is invited to pass. This narrow view 
of the powers and daties of a Court of 
Justioe, whether Civil or Criminal, cannot 
now be maintained. The truth is, that, in 
resoeot of Civil Courts, the theory of inherent 
power, though enunciated by Sir Barnes 
Peaoook, C. J , in le 68 in Uurro Ohunder 
Roy V. Shcorodhonee Debia (29), was lost 
sight of for many years, and was familiarised 
only after it bad been re stated and re- 
affirmed in 1903 in Huham Ohand Boid v. 

(25) 14 C. 834; 12 Ind. Jar. 162; 7 lad. Dec. (N. s.) 
651. 

( 6) 24 0. 493; 1 0. V7. N. 43-5; 12 Ind Deo (n. b.) 
101.0 

(2 ) 15 0. tv N CCLIV (2.54 notes. 

(28l * O. L. J. 673} 4 Cr. L. J. 456. 

(29) 9 W.R.402, 
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Kamalanand Singh (30) and reoognised there* 
after in express terms in seotion 151 of 
the Civil Prooedare Code, 1908. In the 
ease of Criminal Courts, the theory of in* 
herent power has had a etill more anoertsin 
career, but, as we have seen, it was welcom* 
ed without hesitation in ISOr, found some 
recognition in the Criminal Procedure Code 
of that year, and was re affirmed in 1912. 
We feel no doubt whatever that the doctrine 
of inherent power, as enunciated in the 
eases of PuUn Beh-iry Dan v. Emperor (2) 
and re stated in Budku Lai v. Ghattu Qope 
(3), is well-established on principle and 
cannot be successfully questioned. 

The second point which requires examina- 
tion is, what are the directions which should 
be given for the disposal of the Uc and 
the sale proceeds of the portion already 
sold, It is manifestly impossible to restore 
the physical condition of things as they 
existed when the proceedings under section 
145 were instituted ; for the twigs cannot 
be re-attached to the trees nor can the lac 
be re placed on them. The tenants have 
contended that as reilUutio in itU'^gram is 
i .ijpoRsible, the lac yet unsold should be 
sold and the entire sale- proceeds divided 
amongst them rateably, in proportion to 
the number of trees on the holding of each 
tenant. This course cannot be adopted for 
au obvious reason. Such a distribution as 
that suggested must be made on the a«8ump- 
tion that, apart from possible questions of 
title, all the lac when attached and re- 
moved was in the possession of the tenants. 
This, however, is strenuously controverted 
on behalf of the Zemindars and Adhyars, 
and the Court is not in a position to make 
au assumption in favour of either party, 
because there has been no enquiry, summary 
or otherwise, in the proceedings which have 
been cancelled as instituted without juris- 
diction, It is equally plain that the lac 
and the money should not remain in the 
custody of the Zemindars and Adhyars who 
are the other party to the proceedings. In 
such oiroumetances, the best course to adopt 
is to keep the property in the custody of 
the Court pending decision by a Civil 
Court on the question of title to the 
lac. [Of Ohenga lieddi v. Ramnnamy Qoundtn 
(0)]. Such a course was commended by 


Lord Macnaghten in Hood Bam v. Seriot 
(31) where he regretted that the Court of 
Appeal had not thought it proper to hold a 
fund in media pending appeal to the House 
of Lords on the question of title thereto j see 
alflo fche jndgmeDt of Lord WatsoD in P^u* 
vian Quano Oo. v. Dreyfus (32). 

The result is that the Rule is made 
absolute. The lac aod the net sale-proceeds 
of the lao already sold (after deduction of 
incidental charges) will forthwith be placed 
in the custody of the Subordinate Judge 
of Malda, who will take steps, as early as 
practicable, to have the lao sold. The entire 
sale-proceeds will constitute one fund which 
will remain in the custody of (be Court of 
the Subordinate Judge The first party 
will bs at liberty to institute a suit in the 
Court of the Subordinate Judge of Malda for 
declaratioD of their right to the lao and for 
incidental reliefs. If such a suit is instituted 
on or before the let Daosmbsr 1920, the 
fond will continue to be held by the Sub- 
ordinate Judge to await the result of the 
suit. If, on the other hand, the suit is not 
instituted by the first party on or before the 
1st Ddodmbsr 1 >20, the Subordinate Judge 
will distribute (he fund amongst the tenants 
on the basis of tiie record prepared by tbe 
Police Authorities as to tbe number of trees 
on tbe b )ldiog of eaob teoant from which 
the lao was taken. Tbe distribution will bs 
made rateably, in proportion to tbe number 
of trees ou each holding; bat this will not 
affect tbe right of the tenants inter se to have 
the question of apportionment amongst 
themselves decided by a Civil Court. 

FLxrcuSK, J. — I agree. 

CiiiTTERJKA, J.~I agree. 

Ricuardson, J.— I agree. 

Ghosh, J. — 1 agree. 

Rule made absolute, 

(31) (1896) A. C. 17-lat p. 186i 65L. J. (J. B, 252; 

74 L. T. 353;44 W. R. 4Sl; 60 J. P. 612. 

(32) (1892) A. C. 166; 61 L. J. Oh. 749; 60 L. T. 

586; 7 Asp. M. C. 225. 


(.30) 33 0.927; 3 C. L. ,T. 67. 
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PATNA HIGH COURT. 

Criminal Appeal No. 157 op 1920. 

September 13, 1920. 

Fressnt: — Mr. Jaetioe Jwala Pra«ad 
aod Mr. JoBtioe Saltan Ahmad. 

TKKA AHIR— Appellant 
versus 

EMPERO K — Rbspondbbt. 

Criminal Procedure Code (Act V oj se. 987, 

S)0^Evidence Act (I of IS12J, a. Previous con- 

vic<ton, evidence of, uhenmay be tendered— Prosecution 
witnesses, re-call of , for Cross-examination-Discretion, 
improper exercise of. 

Where the statement of an accused person to a 
Committing Magistrate contains an admission as to 
his previous conviction, that portion of his evidence 
should not be read at the close of the prosecution 
evidence at his trial in the Court of Session, before 
the assessors have given their opinion, as, to do so 
is to contravene the principle of section 310 of the 
Criminal Procedure Code and is sufficient to vitiate 
the trial, [p. 331, col. 2.] 

It is illegal, during the course of the trial of an 
accused person for a substantive offence, to record 
evidence of a previous conviction. Such evidence 
amounts to evidence of bad character and is expressly 
forbidden by section 5 4 of the Evidence Act, unless 
and until the accused offers evidence of good 
character [p. 332, col. 1.] 

The refusal of a Judge to re-call prosecution 
witnesses ' for cross-examination, amounts to an 
improper exercise of discretion, sufficient to vitiate 
the trial, [p. 339, col. ?.] 

Criminal apieal from an order of the 
Additional SesBione Judge, Cbapra, dated 
the 2^th Jane 1916. 

Mr, Hague (with him Mr. W. H, Akhari), 
for the Appellant. 

Mr. Monohar tall (Aseistant Government 
Advocate), for the Grown. 

JUDGMENT. 

Jwala Pkasad, J. — The appellanls, Teka 
Abir, Abbtlakh Ahir and Hamdhani Ahir, 
were tried by the Sessions Jadge of Saran 
on charges under sections c95 and 402 
of the Penal Code. Abhilakh was further 
charged under section 3:^5 of the Code of 
having eaused grievous hurt to Moti Nonia. 
Teka and Ramdhaci were also charged 
with previous convictions under eeotion 
400 of the Code. The learned Sessions 
Judge has convicted the accused of the charges 
laid against them and has sentenced Teka and 
Ramdbani to transportation for life and 
Abhilakh to 10 years* rigorons imprison- 
ment. 

The trial commenced on the 14th Jane 
and terminated on the 23rd when the 


opinion of the assessors was taken. A 
note in the order-sheet of the 14th of 
Jane shows that the charges were read to 
the accused and they were asked to plead 
to them. On the 23rd June there is a 
note that the aocuead Teka and Bamdbani 
admitted previous convictions. None of 
these notes in the order sheet shows as to 
whether and when the charges relating 
to the previooB convictions were read out 
and explained. !f that was done on the 
14th of June it was illegal and in direct 
contravention of section 310 of the Code 
which requires that the charge of previous 
conviction shall not be read out nor the 
accused be asked to plead thereto unless 
and until the accused was convicted of 
the Bubseqnent offence. If it was read 
out on the 23id after the opinion of the 
assessors was recorded, there should have 
been a clear note in the order-sneet to 
that effect. After the close of the pro* 
seoution evidence the statement of the 
accused made in the Commitment Court 
was read to the assessors and was admit- 
ted under section 237 of the Code. It 
contained an admission of the accused as 
to their previous conviction. The portion 
of the statement relating to the previous 
conviction sbonld not have been allowed 
to be read nniil the assessors bad given 
their opinion. To do that was to contravene 
the principle of section 310 of the Code. 
No donbt section 287 permits a previous 
statement of the accused before the Com- 
mitting Magistrate to be read as a part 
of the prosecution case. This refei;^ only 
to the statement relating to the subsequent 
offence. The portion relating to the 
previous conviction can be read under 
this section only when the aoonsed is put 
on bis trial for the previous conviction 
after tbe close of the trial for the sub- 
sequent offence. That stage had not arisen 
in ihe present case and hence the admis- 
sion of the accused contained in tbe state- 
ment relating to tbe previons conviction 
was illegally read to tbe astessors before 
they had given their opinion on the sub- 
sequent offence, i^ot only that, but tbe 
actnal evidence of the previous conviction 
was permitted to be recorded on the 17th 
June oaring the coarse of tbe trial of 
t'-o accused for tbe substantive offence. 
Tie objection of the accused to the ad- 



332 


INDIAN OASES. 


[1921 


TRSA iHlR V. IMPCROB. 

miision of this evidenae was ovaprnled by 
the learnad Sessions Judija op^n the ground 
that it was relevant to prove the state 
of the miod of the aaao^ed under S'^otione 
6 and «4 of the Evidenae Aol. The vev 
taken by the learned Sessions Judge was 
entirely erroneons. No question ..f the 
state of the mind of tbeaoaa«ed pertinently 
arose in the trial of the present oase under 
seation 395 and 40^. in any event, the 
evidenae of the previous aonviation amount- 
ed to evidence of bad aharaater of the 
aeaused whiah is expressly forbidden by 
seation 54 of the Evidenae Aat unless 
and until the aaju ei bid offired evUeuaa 
of good aharaater. Under this seafion as 
well us under eeotion 3l0 the evideuae of 
the proseaution witness No. 17 was {{leg illy 
admitted. 

The reason for not permiutiug the previous 
aonviation to be proved or even to be made 
known during the trial of the aosuned for 
the main offence is that the faot of the 
previous aonvioti 'n may preiudiae the aaonaed 
by creating an adverse opinion in the mind 
of the Judge, .Jury or the assessors. Up)n 
this principle the reading of Jhs charge, rhe 
previous statement of the aooa^ed ani hs 
evidence relating to the previous aofiviatinn 
are sorupulou-Iy snipended till the ao'ussi 
is convicted of the sub tanrive offenO", or 
the opinion of the asxesHors has been 
obtained. The learned Judge has aon- 

traveued the aforesaid prinaiple and the 
express provision of the Code. This has 
vitiated the trial of the aaoused and is sulh 
aient to set aside the oonviation. 

But the learned Sessions Judge has 
further prejudiced the accused in not giving 
them an opportunity to oross-examine six 
principle witnesses on behalf of the 
prosecution who were examined on the 14 h 
of Jane when the trial commenced On that 
date the aeaused, no doubt, themselves pat a 
few questions to the witnesees. The next 
day (I5th June) a petition was Gl^^d by a 
Pleader on behalf of the accused stating th it 
wrong information was given to their man 
in the village by the Police, that the date 
Gxed was the 17th, and not the 14tb and 
consequently they could not be ready to 
cross examine the witnesses on the latter 
date. The learned Sessions Judge disbelieved 
the allegation and refused to re call the 
witnesses for cross-examination. To our 


mind the learned Sessions Judge did not 
Uie his discretion properly, and the result 
has been that the trial of the accused of 
serious offences has been without oross- 
exarainatiou of the principal witnesses on 
behalf of the prosecution. The trial must, 
therefore, be set aside. 

The question then arises whether there 
should be a re trial iu the present case. To 
our mind, upon the evidence recorded in the 
aa«e, the conviction of the accused under 
section 402 of the Penal Code is not 
sustainable. That section makes it penal for 
Svenr morep’raouA to assemble toaether for 
tde purposes of oumruitting dacoity and every 
one among them is liable *0 the penalty 
of the section. The accused are said to 
have been seen together at two places : (l) 

Nau‘an Bazur, and < 2 ) PaiHphera Fir 
each of (heee places two witnesses have 
bnen examined, Sht«o Tahal and Han'har 
Eoeri apeak as to the accused having been 
seen assembling with others at an old school 
building near the BHzaar. The 6ret eays five 
or six persons; the ^ec nd says four or five 
iuala.tidg (he accused. These witnesses are 
d 'Uh'tul as to the number not being less 
than five. The benefit of tnis doobt must be 
given to the aaca«ed and, beooe, the principal 
element of the seoti >n, which requires 
the number to be not leas than five, is 
wanting. 

Again, it is admitted that Nautan B-z\ar 
is a b g Bhzaer, and is situated on a public 
road, a place not far off from the villages of 
the aosused. The faot that they were seen 
in a place in the B zaar does not necessarily 
lead to the inference that they were there 
with any criminal intent, and not with the 
legitimate purpO'^e of doing some baziar 
work. The learned Sessions Judge has given 
the respective dates on which these persons 
ideiitifi-^d the accused as having been seen 
on the Bazaar day. I need not go over 
the same ground agair, but it is clear that 
the Witnesses did not timely disclose to the 
PolioH the fact that they had seen the 
accused persons at the Nautan Baziar on 
the night of the oaourrenoe. The learned 
Sessions Judge bas not recorded a finding 
of firm conviction in bis mind as to the 
aceused persons having been seen at Nautan 
Biziar. We regard Che dvideno as not 
worthy of any credit and hive no hesitation 
in rejecting it. Ejually incredible is the 
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teotimony of the aeonsed perpone bavtrg 
been seen at the other plase, P-iebphera, 
on the same evening. It is SQffi«i'D*'> todisoard 
the evidenae by reading only the evideroe 
of P. W. Nos. 20 and 21, Ram Cbaritar Rai 
and Sawdagar Rai. The Brst man saw ten 
or twelve persons going from sooth to crith 
on the tarkan sarak (G-overnment road^ He 
bad seen Teka and Ramdbant Gve or six 
years ago and bad not seen them for the 
last two or three years, still be qaestioned 
them ae to where they were going and is 
supposed to have retained in his mind a vivid 
impression of the faoes of these two men 
seen on a dim twilight evening. We, there- 
fore, rejeot the evidenoe of the asseraoling 
of the aooaHed at the seeond ph.oe al-o. 

The resalt is, that we Bnd th^it itiere is 
not enffisient evidense for permi ting a 
re* trial of any of the assayed onier eeoti n 
402 of the Penal Code. We st t aside the 
oonvietion and the seotenoe of all the aeonsed 
under that seation. Ramdbaui was oharged 
only under the seotiun and be is, therefore, aa 
quitted altogether and must be set at liberty. 
As to aososed T»ki and Abbilikh, we direst 
that they be re tried by the Sessions Judge 
of Saran of obarges other than under ^eotiou 
40Z standing against them. n the e(ioa<a 
stanoes, we refrain from going into the 
merits of the oase. 

SoLTmH Au oED, -I entirely agree with 
the order that has just been passed by my 
learned brother. But the serious inegolar 
ities oommitted by fbe Sessions Jcdge, and 
the nnfairnese with whioh t* e aaoused were 
treated during the oourse of the trial demand 
that I should add a few observaticns of my 
own. 

Subordinate Ocurts in India ought to re 
member that in trying oases the reputatiou 
not only of the Courts, but also of ihe law 
whiah they have to administer aie at stake 
and they should m t by their oonduot afford 
grounds for oomplaint either by the p^o^eou• 
tion or by the acoused. This oase, however, 
|8 where the learned Sessione Judge has 
by bis orders given oooasion to very eerioua 
oomp aint by the aooaeed and 1 now propose 
to deal with them seriatim and in do. ail. 

Ihe astused were sent up for t.ial fur 
offenoes whioh are heinous and for 
w '• serious penalties have been provided 

fh ^ Isaiteo Se sioiiS j uoy. , 

therefore: oogot to have given iegiumate 


faoilitiee to the aooused to satisfy the Court 
that the obarges against them were not 
justiBable. Fir from doing that, the learned 
Sdisions Judge in this oa^e, in my opinion, 
oommitted suoh irregularities the like of 
whioh, 1 am glad to say, we do not find 
being oonimitted every day. 

Tne first serioas irregularity that the 
learned Sessions Judge oommitted was, that 
be allowed evidcinee of previous «onv otion 
to be plaoed before him and the assessors 
who were aiding him, before the trial olosed, 
Tbe learned Sessions Judge, however, tries 
to justify this prooedure under seotion 14 
of tbe Evidenoe Aot. My learned brother 
has already pnn'ed out, aud I fully agr e 
with him, that that provision of law is not 
applioable to a oase under sections • 95, 325 
and 402 of the Penal Code. It was held as 
eajly as lc'-9 intheoine of Hantura i asi 
V. Qu'^en Empress (1) under seotion 40l of the 
Code ' that eviOeuoe of the oharaoter of tbe 
aiau-^ed not oeing a faot in issue in the 
offenoi of bel ngiug to a gang of persons 
ass oiated for the purpose of babiinally 
oommut.ng theft punishable under seotion 
401 of the Penal tJode, evidenoe of bad 
oharaoter or reputation of the aooused is in* 
admissible for tne purpose of proving the 
oomoiiHsion of that offenoe,” and it was 
p :inted out by the leained Judges at page 
14 that, ** it was unneoesaary to repeat the 
grounds upon whioh tne learned Judges held 
in the oase of Empress v. Naba Kumar c'atnaik 
(2), on 00 . siaeration of seoii 'n 54 of the 
Evidenoe Aoi and seotion 14 of the Evidenoe 
Aot as well as the terms of seotion 3.0 of 
the Code of Criminal Prooedure, that suoh 
evidence is iuadmia-ibie aa evidence of 
bid oharaoter beoau>e we oonour in tbe 
jadgmt.ut delivered.” The ourreotness of this 
neoiaiot), I am aware, was doubted m the 
oaee of Bonui v. Emperor (j) It was 
pouittd out mere that suoh evidenoe was 
admir-tiule in a gang oase, but i am not 
aw ire or any oace in wnion evidenoe of 
p.evioue ouiiviotioii has been held to be 
admia"ible in a trial on obarges under seo* 
tiourt 3 5 and 402 ot tbe heD«l Code. Gang 
oa'es stand upon a different foutiug from 
oaoes for offenoes under teotions 3^5 and 402 

, 1 ) C, 139; 4 C- W. N; 97} U Iiid. Ooc. 8.) 92. 

UJ • C. W. N 146. 

• I') 9 Ind. Cob b5&; 38 C. 408i 16 C. W. N- 461} 12 
Cr. 'Ll J. b7. 
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of tbe Code. I am, therefore, olearly of 
opioion that where the obarges against the 
aooDsed are onder seokions 402 and 395, 
evidenoe of previone conviation is not admis- 
sible onder seation 14 of tbe Evidence Act. 
Apart from that, the whole prinaiple of 
British criminal jorisprodenae condemns the 
prejadiae which may be aaneed to the aaaased 
by the admission of previoos conviction 
before he has been found guilty of the 
offences on which be has been arraigned. 
Assessors and Jury are human beings and they 
are sure to be inflaenaed by any previous 
conviation, which may be proved against tbe 
aaauaed. 1 would, therefore, on general 
principles, as well as under the provisions of 
the Evidence Act and tbe Code of Criminal 
Procedure, discard this evidence This 
evidence, however, having been admitted our 
course is perfectly clear. The conviction of 
and sentence upon tbe accused must be set 
aside. If that had been all that the learned 
Sessions Judge bad done, 1 would have held 
that he had simply committed an error of 
law; hut the learned Sessions Judge denied 
to tbe aoaused that fairness of trial to which 
they are entitled under the law. Tbe case 
was begun on tbe 14th June. On the I5th 
June an application was Bled asking for the 
re- call of the witnesses who were examined -in- 
chief on the previoos day on the ground that 
tbe accused had not been correctly informed of 
the date of the trial. The learned Sessions 
Judge, mainly on the ground that tbe 
Public Prosecutor objected to his petition, 
refused the application. In my opinion, he 
wrongly surrendered his judicial discretion 
to the opposition offered by the Public Pro 
secutor. The learned Sessions Judge was 
again requested to re- call the proseontion 
witnesses who were examined in-ohief on 
the 15th. That application suffered the 
same fate. The result was that about ten 
witnesses examined on behalf of the prosecu- 
tion were iiot cross examined at all by the 
accused except accused No. 1 This improper 
exercise of jodioiol discretion has, in my opin- 
ion, very seriously affected tbe trial and on 
these two grounds I entirely agree with my 
learned brother that theoonviotion of, and the 
eontences on tbe accused must be set aside. 

As regards tbe accused Ramdbani, my 
learned brother has fully dealt with tbe 
evidence which has been adduced on behalf of 
(be Crown in support of the charge against 


him and I would only add that the flimsy 
evidence which was adduced on behalf of 
tbe prosecution against him ought to have 
been discarded by the learned Sessions Judge. 
1 also agree that the other two accused 
should DOW be tried on a charge under sec- 
tions 395 and 325 of the Penal Code. In 
doing BO, we express absolutely no opinion on 
the merits of the evidence against them. 
It is sufficient to say that their case has 
been prejudiced by the admission of irrelevant 
and inadmissible evidence and it would be 
difficult for us to diseot the whole of tbe 
evidence in tbe ease and oonsirler only that 
which is relevant. That we now leave to the 
learned Sessions Judge to do and we hope 
and trust that tbe learned Sessions Judge 
will bring upon the evidenos that judiaial 
consideration which we expect from him. 

Tbe result if, that I agree with my learned 
brother that the oonviotion of and sentences 
on Teka Ahir and Abhilakh Ahir be set 
aside and that they b? rO'tried on charges 
under sections ^^95 and 3-5 of the Penal 
Code. The prisoner Ramdhani is acquitted. 

Oonvtction set aitde; 
helrial directed. 


PATNA HIGH COURT. 

Crimimil Rkvisiom No. 156 of 1920. 

April, 30, 19;i0. 

Present-. — Mr. Justice Sultan Ahmad. 

TANUK liAL MANDAR — Petitioubr 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V of 1898^ s, 403— 
Acquittal under section 147, Penal Code, whether bare 
(rial tinder section mo —Writ of attachment, execution 
oj, after returnable date — Resistance to execution, 
ther offence. 

The acquittal of an accused person in a case undor 
section 147 of the Penal Code, is no bar to his trial 
fur an offence under section 186 of the Code. [p. 336, 
col. 1.] 

The execution of a writ of attaohinent after expiry 
of the date hxod for itsretiirn is illegal, and resistance 
to such execution is not an offence under section 186 
of the Penal Code. [p. 336, col. I.] 

Appeal against an order of tbe District 
Magistrate, Bhagalpore, conBrraiug that of 
the Magistrate, 2Dd Class, Madbipura, dated 
the 12tb February 1920. 

Messrs. Hasan Imam and Qour Ohandra Pol, 
for the Petitioner. 

Mr. h. N. Milter, for the Opposite Party. 

JUDGMENT.— Tbe facts out of which 
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this appliaatioa arises may be shortly stated 
as follows. la ezesation ot a decree against 
a minor, who is the nephew of the peti* 
tioner, writ of attaohment was taken oat 
and the complainant deoree>bolder, acting 
as idenliBer, accompanied the peon to 
ezeonte the writ bat was assaalted and 
severely injared by the petitioner. The 
peon fled away and reported the occurrence 
on the 8tb April 1918. I'be petitioner was 
tried on the complaint on bebalf of the 
decree-holder under section 147 of the 


Indian Penal Code and was acquitted- Sub 
seqaently, the complainant decree-holder 
applied for sanction to the Mansif for the 
proaecution of the petitioner under sections 
ioS and 186 of the Indian Penal Code. The 
Mansif granted the sanction for prosecution 
of the petitioner. The order granting sanc- 
tion was appealed against to the Judge 
and then to this Court but was maiotiined. 
Ultimately, the petitioner was tried and 
convicted under section 186, Indian Peaal 
Code, and sentenced to two months’ rigorous 
imprisonment. An appeal as preferred to 
the learned District Judge of Bbagalpur 
who upheld the conviction and eentenoe and 
this application has been filed by the 
petitioner against his conviction and sentence. 

The Qrst point that has been raised 
by the learned Counsel appearing on behalf 
of the petitioner is, that the trial of the 
petitioner under section 186 of the Indian 
Penal Code was invalid and incompetent 
as his acquittal in the section 147 case was a 
bar to bis prosecution under section 186. 
It is pointed out that the common object 
of the unlawful assembly in the section 147 
•ftSB was said to be the resistance of the 


jo the discharge of his duf 
which is the offence for which the accuse 
has been tried aud convicted in the preset 
case, Section 40J, olauee (1) runs as follow 
A person who has once been tried by 
oart of competent jurisdiction for a 
0 enoe and convicted or acquitted of sue 
ence, shall, while such cooviotion c 

“ot be liable to 1 
■am * same offence, nor on th 

» u for which 

him m&de againi 

• tT section 23 

under Be.lion 9q 

Proeedare^otrt’s^^rorap^^i 


bat it is contended that, under section 237, 
Criminal Procedure Code, he could be 
convicted for an offence under section 186 
though DO charge under section lb6 has 
been framed. I regret I cannot accept 
this contention as sound. In my opinion 
section 237 is limited to cognate offences 
and ii cannot, by any stretch cf reasoning 
be cootended that offences under sections l 47 
and 186 of the Indian Penal Code are 
cognate offences. They are distinct offences 
with absolutely nothing in common and, there- 
fore, in my opinion, section 403, clause (1), 
does not apply to the case and the acquittal 
of the accused in the 147, Indian Penal 
Code oa?e is no bar to bis trial for an 
offence under section 166, Indian Penal 
Code. Jd my opinion, this case is falJy 
covered by section 403, clause (2), which 
lays down that ‘ a person acquitted or 
convicted of any offence may be afterwards 
tried for any distinct offence for which a 
separate charge might have been made 
against him on the former trial under 
section 235 sub section (1)”. This contention 
of the learned Counsel is, therefore, overruled. 

The second objection that he has 
raised is that the writ is not legal, inas- 
much as it is issued against a minor for 
whom no guardian had been appointed 
under Order XXXIl, rule 3. The learned Vakil 
appearing on behalf of the complainant 
who appeared in support of the conviction, 
with my permission, urged that Order XXXIl, 
rule 3 does not apply to execution pro- 
ceedings. The point, in my opinion, is not 
free from difficulty, and, if this bad been the 
only point upon which this application could 
be disposed of, I would have referred the 
matter to a larger Bench. I may, however, re- 
cord, as my opinion, that even if OrderXXXII, 
rule 3, does not directly apply to ozeoution 
proceedings, the principle underlying Order 
AXXII, rule 3, must be held co apply to such 

proceedings. It has been held in the oases report- 
ed as Oovindasami N'lidu v. Alagirisami Naidu 
(1) and Virupahhappa v. Skidappa (2) that 
Order XXXIl, rule 7 applies to execution 
proceedings and i do not see any reason why 
Order XXXIl, rule 3 should not be held 
to apply to such proceedings. In my opinion, 
therefore, the writ was not a legal one. 
But, as I have already said, I do not 

(1) 29 M. 104. 

(2) 26 B. 109j 3 Bom. L. K. o65. 
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propose to base my deoision of this appli- 
oati'oD on that gronnd. 

The third ground wbiah, in my opinion, is 
fatal to the oonviotiou of the aooused is that 
the returnable date 6ted in the writ was tbe 
2Dd April, but the attaohment was sought to 
be made on the 8tb of April. 1 have ex- 
amined the order sheet in the esemtion 
ease and also the writ and it is pecfeotly 
olear that the date 6xed for the return 
of the writ originally was tbe ^nd and ny 
some manipulation that date has been altered, 
both in the writ and in the order sheet, 
by some one other than tbe Court, and 
it is also olear that this alteration to'^k 
plaoe after the ooourrenoe, [ oannot oon- 
oeive that the alteration made in tbe order- 
sheet was made by the Maneif, beoaase 
there is no provision of law under woiah 
he oan make sub-^eqaent alteranons in his 
order-sheet without even ini ialHug snob 
alteration A perusal of toe order of the 
Maneif, dated the l^th March 1918, will 
show olearly that the writ of attaoPment 
was ordered to be issued and tbe ^nd of 
April was 6xed for its return. That being 
so, tbe writ of attaohment was attempted to 
be served on a date long after tbe date 
of return in the writ. This makes the 
exeoution cf tbe writ absolutely illegal. It 
has been held in tbe oase reported in Jagpat 
Koeri V. Emperor (3) that r^aistanoe lo a 
Constable endeavouring to eifeoc an arrest 
on an invalid warrant did not amount to 
an offenoe under seation 353 of tbe Indian 
Penal Code.” The same view of tbe law has 
been laid down in the oases reported in 
Emperor v. Qanethi Lai (4) and Emptese 
V Amar Nuth (5/. If, however, in 
resisting the peon in exeoufion of an 
invalid writ the aooat-ed Imd exceeded 
the right of private Oefenoe t.e would have 
been held guilty. It appears, however, froru 
tbe evidence as well as on the tinom^s 
arrived at by tbe Trial C art that 
the peon was not even touched. dS 
regardeds tbe aiteok on the decree holder, 
that point ie not a matter for ooneiueraviou 
in this oaee. That was the subjeot-maitbr 
of the trial under section 147 ot the Indian 

(3) 39 Ind. Ca^. 494; 2 I* L. J. 4S7; 1 P. L. NV, XQl'; 
(1918) Pat. 4 S; ib Cr L. J. 5 «. 

(4) '-7 A. 2f8; 1 A. L, j.f>9. J A. W. N. (19:4 22 P 5 
I Cr. L. J. 89G. 

(5) 5 A. 318j A. \V. N. (1883, 04; 3 lud Doc. (n s ) 
313. 


Penal Code in wbiofa tbe aooused wer® 
acquitted. The result, therefore, is that 
the oonviotion and senteooe of the aooused 
must be set aside on tbe ground that tbe 
writ, tbe execution of wbieb he bad resisted, 
was not a valid writ. 

Conviction set aside. 


CALCUTTA H^GH COURT. 
Gkiaiimal Ret.sion No. 423 of 1920, 
•lane 9, 1920. 

Prwenf Mr. Ju^^tioe Walmeley and 
Mr. Justice Greaves. 

AMULYa char an SARK AR jindotubbs~> 

Petitionbhs 

tertus 

AMRITA LAL MUKHERJEB-Oppositi 

P« -TT 

Criminal Procedure Code (Act V of sb. 109, 

J 4 B, 43 H — iingistrate, diicretion of— Revision— High 
Court, whether will interfere. 

Where io exercise of his discretion a Magistrate 
elects to proceed under seotioo 0^, and not under 
section >45, of tbe Uriminal Procedure Code, tbe 
High Court is not entitled to interfere in revision 
with tbe exercise of bis discretion. 

Rule againeC tbo order cf (be Sub-Divisioual 
Magistrate, Raoagbat, 

Mr. K. N. Ohauihuri, (with him Babu 
liamendra Noth 'en), for the Petitioners, 

Babas fiemet.dra Ohnnilra Sen and 
^ure»Jdra N..th Basu (or.t, for the Opposite 
Party. 

JUDGMENT. 

WaLkslet, j — &o far as i oan understand 
the faotH of this oape, it appears to me 
that, probably, the provisions of seotion 145, 
Criminal Prooedure Code, offered tbe Magis- 
trate tbe best means of settling the dispute 
between the two pariies. But in view of 
tbe Full Beneh deoi.-ion in the ease of 
Emperor v. Abbas (l), I do not thir.k it 
ie open to this Court to say that tbe 
Magistrate must prooeed under sestion 145 
and not under section 107, Orimiual Pro* 
oeduie Code As tbe Magisirate has exeiois* 
ed his discretion 1 think we are not entitled 
to interfere. 1, therefore, discharge this 
Rnle. 

G K.VES, J — I agree. 

Rule oisoharged. 

(I 12 1ml Cas 8«, 39 0. 160; 14 0. L. J. 429| 
16 0. w. N. 88; 12 Or. L. J, 689. 
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CALCUTTA HIGH COURT. 

Appeal from Oaioinal Deoheb No. 55 

OF 1919. 

June 15, 1920. 

Prescwt:— Sir Asutosh Mookerjee, Kt., 
Aoting Chief Joetioe, and 
.lustioe Sir Ernest Fletaher, Kt. 
Ma^tirajaMANINDRA CHANDRA 
NANDY AND OTHERS— Defendants— 

Appellants 

verms 

ASWINI KUMAR ACHARYYA— 

Plaintiff— Respondent. 

Coniraci, breach of~Promisee, right of, to sue— 
Contract, renunciation of, before performance-^Dam. 
ages, measure of — Costs, award of — Calcutta High 
Court Rules, Ch. XXXV I, r. 93— "Ordinary cause"— 
"important cause." 

The breach of a contract may take place before 
the time fixed for the performance of the contract 
has arrived, as, where the promisor repudiates the 
contract, in which event the promisee may elect to 
sue for breach of the contract without waiting for 
the time fixed for performancof [p. 338, col. '2.] 

The damages for breach of contract by renuncia- 
tion thereof before performance is duo, ore measured 
by what the injured party would have suffered by 
the continued breach of the other party down to the 
time of complete performance, less any abatement 
by reason of circumstances of which he ought 
reasonably to have availed himself, [p. 339, col. 1 J 
N», Where a plaintiff brings a grossly exaggerated 
claim and obtains a decree for less than one-fifth of 
the sum claimed by him, be is entitled to costs as 
ill an “ordinary cause.*’ [p. 843, col. 1.] 

Where costs are awarded as in an “important 
cause, ’’ reasons should be recorded for this course, 
[p, 3^2, col. l.j 

Appeal against tbe decree of Mr, Juntice 
Rankin, dated tbe 9th May 1919. 

Mr. A. N. Ohaudhuri, for the Appellants. 
Meeare. fl. D. Bose and B. E. Lahiri, for 
tbe Respondent. 

JUDGMENT. 

Mookeriee, Aero. C. J. — This is an appeal 
from tbe judgment of Mr. Justice Rankin 
in a suit for recovery of money. Tbe 
plaintiff-respondent makes his claim in 
oonneotion with a contract, dated the 22nd 
December, 1915, entered into by the defend- 
ants with tbe Corporation of Calcutta for tbe 
supply of stone metal. Tbe plaintiff was not 
a party to this contract, but bis case is that 
tbe defendants agreed to pay him, (1) a sum 
of Rs. 20,000 if he cculd secuie acceptance 
of their offer by the Corporaiion, and 
defrayed, at his own risk, the preliminary 
expenses in ooDneotion therewith; (2) broker- 
age at two annas fori) every hundred 

22 


cubie feet of stone metal delivered to the 
Corporation during the subsistence of the 
eontraet, and (3) two-Sfths share of the 
profits of the business which was to be 
placed under his management for the 
same period. The plaintiff alleges that he 
was paid Rs. 5.000 by way of preliminary ex- 
penses, but has received nothing undertbe other 
two heads. Tbe contract with tbe Corporation 
was to be in operation for twenty years, 
and twenty lakhs cubic feet of ^one 
metal were to be supplied annually. Con- 
sequently. the plaintiff would be entitled 
to receive Rs. ^,5C0 a year for twenty 
years on account of brokerage. pro- 

fits are calculated by the plaintiff at 
Rs. 50,000 a year ; on this basis, his 
share of prefits would be Rs. 20, COO a 
year for twenty years. The grievance of 
tbe plaintiff is that, although it was mainly 
through his efforts that the defendants 
were able to secure the contract, they have 
repudiated tbe arrangement made with him 
and have falsely denied that he was of 
any assistance to them in the matter. He 
accordingly claims damages for breach of 
contract, although no transactions have yet 
taken place between the defendants and 
the Corporation ; bis claim is for nearly 
three lakhs of rupees; namely, Rs. 15,000 
for preliminary expenses, Re. 50,000 for loss 
of brokerage during twenty years, and 
Rs. 2,29,398.6-5 for loss of profits during 
the same period. Mr. Justice Rankin has 
given him a decree for Rs. 57,<j00 in all, 
with costs on Scale No. 3, that i®, Rs. 15,000 
for preliminary expenses, Rs. 20,000 for 
brokerage and Rs. 22,000 on account of loss of 
profits. The defendants have appealed to this 
Court, and have disputed the claim as greatly 
exaggerated, if not entirely unfounded. They 
have also urged that coats on Scale No. 3 
should not have been allowed. In our opinion, 
the appeal most fail on the merits, but the 
order for costs cannot be supported. 

As regards tbe first point, namely, the 
claim for preliminary expenses, the sub- 
stantial point in controversy is, whether the 
defendants agreed to pay the plaintiff a 
sum of Rs. 20,000 for preliminary expenses, 
or only such sum not exceeding Rs. 20,000 
as the plaintiff might find it actually 
reoeesary to epend on account of preliminary 
expenses. Mr. Justice Rankin has accepted 
the stoiy of the plaintiff that the defend- 
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anU agreed to pay him Rs. 20,000 pro- 
vided the oontraot was peaared, and that 
a part payment of Re. 5.000 was made. 
We are not prepared to dissent from 
this oonolasiou. In oar vietv, the plaintiff 
has carried ont his part of the bargain 
and 18 entitled to the balanae of theeom’ 
agreed upon, that is, Rs. 15.000. It has 
been faintly soggested, however, on behalf 
of the appellants that, what is enphemistie- 
ally sailed preliminary expenses’' iooluded 
m a large meaimre earns of money paid 
to varioaa inflaential persous with a view 
to seeore thtir assistanoe in the aoseptanoe 

of the tender of the defendants by tbe Cal- 
autta Corporation. To pat the matter plain- 
ly, tbe impatation is, that this agreement to 
plaoe Rs. 20,000 at the disposal of the plaintiff 

for so sailed preliminary expenses is against 

publie policy, Now, it cannot be dispated 
that, as was laid down in Leduv. Flira Lai (1) 
and Monfefiorev. Men lay Motor Oomponente Co. 
(2). It is contrary to pnb.lic policy to 
indaae pablio officers, for money or other 
valaable consideration, to nge their poaition 
and inflaence to procure a benefit. An 
agreement of this character holds out an 
inducement to Public Offijers to act with 
partiality or from corrupt motives or to 
bias them in tbe discharge of their official 
duties ; such oonduot, if tolerated, would 
sap the foundation on which official honesty 
rests and legalise temptations which would 
lead away from the path of rectitude 
many an official who, without such induce 
ments, might perform his duty. These 
principles are indisputable : but, in the 
case before us, the materials on the record 
are not sufficient to justify tbe application 
of these rules. Indeed, the evidence does 
not appear to have been expressly directed 
to this point, for the obvious reason that, 
neither the plaintiff nor the defendants 
would be over anxious to diHolose the 
alleged secrets. The award of H-i. 15,000 for 
preliminary expenses must, consequently, be 
confirmed. 

As regards tbe second point, tbe plaintiff 
claimed Rs. 50,00 ' as brokerage at tbe 
rate of Rs. 2,500 a year for twenty years. 

Mr. Justice Rankin has awarded Rs. 20,000 


only. The defendants contend that tbe 
award is excessive, specially as the plaintiff 
seeks a decree even before the first instal- 
ment has become due. Now, there can 
be no doubt that a breach of contract may 
take place before the time fixed for per- 
fortnance of the oontraot has arrived, where, 
as here, the promisor has repudiated the 
contract. In such an even^., the promisee 
njay eleot to sae him for breaoh of ihe 
contract without waiting for the time fixed 
for performance. This principle applies 
where the contract has to be performed in 
instalments; in such cases, the question 
may arigo, whether the refusal to perform 
any particular part of the contract amounts 
to a repudiation of the whole contract or 
not. No such question, however, arises 
in the present case, beoauso the defendants 
have repudiated in its entirety their arrange- 
ment with the plai.ntiff. The point hsre, 
consequently, reduiss to tbe proper mole 
of assessment of damages in the event of 
what has s omstimes been called —felicitoogiy 
though, perhaps, DOt logic illy - "antiaioatory 
breach of a contract.” Lord Wrenhury 
observed in Bradley v. Neio$um %ns & Qo.i'S); 

The expression (anticipatory breach of 
contract) is. I think, unfortuna'e. In Hochster 
V. De la 2'our (4), the leading case upon 
this eubjeot, Lord Campbell made no use 
of the exptession in his judgment. It is 
u^ed sevaral timea by L )rd B<her in 
Johmtone v. Milling (5), bat not by either 
of his 0 )Ileagaes. The words used are, 
of coarse, immaterial, aniees they lead, in 
coarse of time, to an erroneous impression, 
There oin be no breach of an obligation 
in anticipation. It is no breach not to do 
an act at a time when its psrformanoe 
is not yet oontractaally dae. If there be 
a oontraot to do an act ai a fatare time, 
and the promisor, before that time arrives, 
says that when the time does arrive be will 
not do .it, he is repudiating his promise 
which binds him in the present, but is 


(3) 1919) A. C. 16 at p. S H 8S L. J. K. B. 35i 119 
L. T. 2.i8- 2a Com. Cas. Ij i4 Asp. U. C. 340} 34 T. L. 
H.613. 


(1) 29 lud Cus. 626j 21 C. L. J. 637; 43 C. 116- 19 
0. W. N.9iy. 

(2) (1918) 2K. B. 241; 87 L. J. K. B. 907: 119 L 
T. 840j 62 8. J. 686; 34 T. L. R. 463. 


(4) (IS.5.3) 2 Rl. <fc B1 678; 22 L. J. Q. B. 466i 
17 Jur. 972, I W. K. 46s; 22 L T. lO. s.) l72; 95 K. R. 
747: 1 rt E. R. 9;2 

(.6) I8-6M6Q 0 D a6>atp 47 5.6 L. J. Q. B. 
162; 54 L. T. 629; W. R. 2d8; 60 J. P. 694. 
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in DO default in not doing an aot whioh 
is only to be done in the future. He is 
resalling or repudiating bis promise, and 
that is wrongful. His breaah is a breaoh 
of a presently binding promise, not an 
anticipatory breach of an act to be done 
in the future, To take Bowen, L. J/s 
words in Johnstone v. Milling (5), it is a 
wrongful renunciation of the contractoal 
relation into which be has entered.’ The 
result i**, that the other party to the 
contract has an option either to ignore 
the repudiation or to avail himself of it. 
If he does the latter, it is still, by oonBensDS 
of the parties, and not by seme superior 
force, thar the contract i? determined.” 

Where there is such a breaoh by an 
unqualiBed and positive refusal to perform 
a contract though the performance thereof 
is not yet dur, the injured parly may 
bring his action at once for recovery of 
damages. The damages for breaoh of a 
contract by renunciation thereof before 
performance is dee, are measured by what 
the injured party would have suffered by 
the continued breaoh of the other party 
down to the time of complete performance, 
less any abatement by reason of oiroum- 
stances of which he ought reasonably to 
have availed himself. The substance of 
the matter then is, that (he damages are 
assessed as on the date of the breach ; 
nevertheless, they are to be a compensation 
for the loss caused by depriving the 
plaintiff of the bene6' of the contract as 
it was originally made. The doctrine of 
anticipatory breaoh is not a doctrine which 
Botitiouely moves the performance ahead to 
the time of the repudiation, and regards 
the repudiation as a fnilure to perform 
the contract. The anticipatory breaoh 
takes effect as a premature destruction of 
the contract rather than as a failure 
to perform it in its terms. The damage 
caused by such a premature destruotiou 
is, to be sure, due to the consequent failure 
to Bsoure performance, but this is a failure 
to secure performance according to its 
original termi^, that is, performance at the 
time and place when performance was 
required according to the terms of the 
agreement. Since the injury is the destruc- 
tion of the contract regarded as an article 
of property, the measure of damages is the 
yaloe of such property at the time of its 


destruction; but since the value of a contract 
will ordinarily be determined by the beneBt 
which its performance would confer, the 
exact measure of damages upon an antici- 
patory breaoh is, in the ordinary case, precisely 
the same as it would be if the repudiation 
wore not accepted as a breach and the 
injured party brought a suit, after the time 
of performance, for the non-performance at 
the time set. In other words, thongh the 
plaintiff sues at once for an anticipatory 
breaoh of the contract his damages are to 
be assessed according to the cost of per- 
formance, not at the time and place of 
the breach, but at the time and place set 
for performance. These principles were 
applied by this Court in the case of 
Bilasiram Thakursidass v. Eeikiel Abraham 
Qt/lbai/ where reliance was placed upon 
the decisions in Roper v, Johneon (7), Frost v, 
Knight (8), Brown v. Mulltr (9), 

Now, what i^ the position of the defend- 
ants if the claim for brokerage put forward 
hy the plaintiff is tested in the light of 
the^e principles ? The essence of the tracs> 
ae<ioD was that the defendants agreed to 
pay the plaintiff Rs. 50,000 as brokerage 
on account of services rendered by him in 
securing them the contract. The sum, 
however, was not payable in one instalment 
on a single speciBed date ; the payment 
was to be distributed over twenty years 
at the rate of R^, 2,500 a year. If the 
defendants had not wrongfully rescinded 
tbe contract before the time for performance 
had arrived, tbe plaintiff would have received 
R-i. 2,5C0 annually for twenty years. The 
resolt of tbe renunciation by tbe defendants 
is, that tbe plaintiff has become forthwith 
entitled at his election, to sue for damages 
for breaoh of the entire contract and the 
damages must be so calculated that be may 
be placed, so far as pecuniary beneBt is 
ooDoerned, as nearly as possible in tbe 
position he would have occupied if the 
defendants bad carried cut tho contract. 
Tbe qualiBoation that the damages are to 

(6) 33 Ind. Cas. 1; 43 C. 305; 23 C. L. J. 62; 20 C. 
W N 210. 

(7) (18*3 8 C. P. 167; 42 L. J. C. P. 65} 28 L. T 
296; 21 \V II. 384. 

11 ) (|k 72' 7 Ex. Ill; 41 L. J. Ex. 78; 26 L, T. 77 

20 W R 47 . 

(9. 'IS7 ’ 7 Ex. 319; 41 L. J. Ex. 214; 27 L. T. 272 

21 VY. R. l8. 
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be abated to the extent that the plaintiff 
might have mitigated hie lose does not 
apply in the oiroombtanees of this partianlar 
olaim where a definite snm was payable 
by the defendants to the plaintiff as the 
value of servioea already rendered by him 
Conaeqaently, the plaintiff is prima facie 
entitled to the present value of the annuity 
of Rs. 2,500 for twenty years ; this may 
easily be shown by oalaolation to amount 
to Rs. 81,165 or Rg. 28,67-i, aeoording as 
the rate of interest is assumed to be five 
per oent. or six per oent. per annum. As 
the plaintiff has been awarded Rs. 20,000 
only, that sum is by no means exoessive. 

As regards the third point, there oan be 
no room for reasonable doubt upon the 
evidenoe that the defendants agreed to plaae 
the plaintiff in oharge of the work for the 
whole period of twenty years and to pay 
him for servioes to be rendered not a fixed 
salary but a share of the profits. Mr. 
Justice Rankin has calculated the average 
annual profit likely to result from the 
execution of the contract at Rs. 20,000 a 
year for twenty years. Consequently, it 
may be taken that if the plaintiff had been 
entrusted with supervision of the work 
pursuant to the agreement he would have 
been in receipt of two fifths of this sum, 
that is, Rg. 8,000 a year. The plaintiff 
in his plaint estimated his share of the 
net annual profits at Rg. 20,000 and 
demanded as damages the present value 
of an annuity of R-». 20,000 a year for 
twenty years on the asdumption that the 
rate of interest would be six per oent. 
per annum. This clearly was a greatly 
exaggerated claim and has not been allowed 
by Mr. Justice Rankin, who has given the 
plaintiff a decree under this head for 
Rg. 22,000 only. It is manifest that the 
present claim is covered by the principle 
previously enunciated, namely, that when 
repudiation of a contract by the promisor has 
been acted upon by the promisee who has 
treated the contract as ended, though dam* 
ages are to be measured by ascertaining what 
would have arisen by noo performanoe at the 
appointed time, they should be abated by 
reason of oiroumstanoes of wbiob the promisee 
abouli have reasonably availed himself. 
Rgfereooe may, in this connection, be made 
to the decision iu U'jchsler v. Dc la Tour (4). 
There the plaintiff had agreed to serve the 
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defendant and the defendant had undertaken 
to employ the plaintiff, as a courier, for three 
months ; but the defendant subsequently 
informed him that he had changed his mind 
and would not require bis services. The 
Court ruled that the refusal of the defendant 
constituted a breach, giving the plaintiff an 
immediate right of action. Lord Campbell, 
C. .1. added : Instead of remaining idle 

and laying out money in preparations which 
must be nseleas, he is at liberty to seek 
service under another employer, which would 
go in mitigation of the damages to which he 
would otherwise be entitled for a breach of 
the contract.” To the same effect is the 
decision of Oookburn, C. J., in Frost v. Knight 
it) where, after referring to the case of 
Danube ani Black Sea Railway and Kustendne 
Harbour Oo. v. Xenos (10). Avery y. Bowden 
{iD.Retd V Hoskins (12) ,Barriekv. Buba (13), 
he added that the promisee who elects to treat 
the repudiation of the other party as a 
wrongful putting an end to the contract, may 
at once bring his action as on a breach of it, 
in which be will be entitled to such dam* 
a 760 as would have arisen from the non* 
performance of the contract at the appointed 
time, subject, however, to abatement in re* 
spect of any circumstances which may have 
afforded him the means of mitigating bis 
loss.” The doctrine reooguised in these cases 
has been repeatedly applied by the Supreme 
Court of the United States. Thus, in 
Fierce v. Tennessee Ooal, Iron ani Railroad 
Co. (14) it was held that on die* 
charge from a contract of employment, 
the party di(>abarged may elect to treat the 
contract as absolutely and finally broken and 
recover in an action the full value of the 
contract to him at the time of the breach, 
including all that be would have received in 
the future as well as in the past, deducting 
any sum that he might have earned or that 
be might earn thereafter. See also Roehm v. 

(10) (1863) 13C. B. (N9.) 825; 81 L. J. 0. P. 284; 

8 Jur. (N. a.) 43yi 10 W. R. 320; 132 R. R. 627; 143 E. 

R. 325. 

(11) (1855)6 El. & Bl. 714; 25 L. J. Q B. 49; 1 
Jur. vN. 8.) 1167;4 kV.H. 93; 27 L. T. (O. 8.; Il9; 103 
R. R. 6y6; HOE. R. 647. 

(12) (185‘i) 6 El. i Bl. 953; 26 L. J. Q. B. 3; 3 Jur. 

(.N. 8.) 2 18; 5 W. R -45; 28 L. T. (o. s.) 145; 108 R. R. 

8:)2; 118 E. R. 653. 

1 13) (1«67) 2 0. B. (n. s.) 583; 23 L. J. C. P. 280; 

6 W. R. 685; 29 L. T. (o. s ) 199; 109 R. R. 78J; 140 E. 

U. 638. 

(14) (1899) 173 U. S. 1; 43 Luw. Ed. 591. 
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Horst (15). We are not anmiodfal fcbat in 
the present ease, the plaintiff was to he paid 
not a fixed salary bat a share of the profits. 
This makes no differenae in the applioation 
of the prineiple. As pointed oat hy Sir 
Robert Collier in Oowasiee Nanahhoy v. 
Lallbhoy Vnllubhoy (16), quoted with approval 
by Banke?, L, J., io Beigati 7 . Union Manu- 
factoring Oo. (17), the man who is paid by 
a salary is not neosssarily affeoted by the 
prosperity or adversity of the aompany or 
even by its dissolation, while the man who 
agrees to be paid by a aommission upon sales, 
Bpeoalates to a 03rtain extent on the pros* 
parity of the oompany. Bat in prineiple, 
the rights of the two persons stand on the 
same footing, sabjeot to the differeuoe that in 
the one ease the amount of loss sustained is 
oartain, in the other it is variable and 
UQoertain. In both cases, however, there is, 
as Mr, Jastiee Rankin has pointed out, the 
inevitable anoertainty of life and health. 
Consequently, in eirsamstanees like these, the 
damages eannot bs assessed with any 
approaoh to matbematioal aeoaraey. In 
view, however, of the fast that the Coart 
below has assessed the damages at less than 
three years estimated profits, we are not 
prepared to bold that the award is ex* 
oessive. 

Finally, we have to consider the question 
of eosts which have been allowed on Scale 
No. 3. Rule 93 of Chapter XXXVI of the 
Rales of Coart prescribes the fees allowed 
to the Attorneys with reference to the 
importance and difficulty of the case, and lays 
down that, anless the class ander which the 
case falls is determined by the Coart, the 
costa will be taxed ander class 1. For the par* 
poses of the rale, oases are classified as short 
oaases, ordinary oaases and important causes. 
The appellants have contended that the 
present litigation falls within the description 

ordinary causes, ” The respondent has not 
satisfied as why the sait shoald be taken oat 
of the category of ordinary causes and 
classed as an important cause. It is plain 
that toe sait does not cease to be an ordinary 
cause, merely because witnesses are examined 

(16) (1900) 178 U. S. 1} 44 Law. Ed 953. 

f 16 ' a I. A. 200 at p. 20 55 1 B 46 'jlP.O .)5 3 Sutli. 

P. 0. J. 326i 3 Sar. P. C. J. fi45j U Mad. Jiir. 392; 26 
W. R. 78; 1 Ind. Deo. (n. b.' 309, 

(17) (1918)11 K. B. 692j 87 L. J. K. B, 724; 118 
L. T. 479 , 


at inordinate length or becaase the true 
agreement between the parties has to be spelt 
oat of a lengthy oorreepondence. From 
enquiries made, we have ascertained that, till 
qaite recent years, orders for taxation of 
costs under Scale No. 3 were, as might be 
expected, very sparingly made. In the 
case of BuWtfO Narayan v. Scrymgeour (18) 
Paul, J., awarded costs on Scale No. 3 stating 
that : “ This is an important ease and 
the plaintiff has been pat to much 
expense and his legal advisers have been 
obliged to exert themselves very much. ” 
On appeal, it was argued that costs 
on Scale No. 3 should only be given in 
very exceptional oases. Norman, C. J., 
and Phear, J., who heard the appeal set 
aside the order for costa on Scale No. 3 
and directed each party to bear his own 
costs both of the original suit and of the 
appeal. Norman, C. J., stated that the 
award of costs on Scale No. 3 was very 
unnsnal, that such costs were rarely given 
and could only be given in important cases. 
In the case of Miller v. Qouripore Oompany 
(19) Pan), J, again awarded costa 
on Scale No. 3, "to mark his sense of 
the grossly dishonest defence. ” On appeal 
it was contended that costs should net 
have been awarded on Scale No. 3. Phear 
and Maopheraor, JJ., who heard the appeal 
reversed the decree and dismissed the suit 
with costs in both Courts on Seale No. 2. 
On the 20th Febrnaiy 18b3 Pigot, J., 
allowed costs on Scale No. 3 in the suit 
of Pnnsep v. Oranenburgk (Suit No. 
365 of 1882) for damages for infringement 
of copyright. It appears that the defence 
in that case completely collapsed and the 
decree was made practically by consent. 
On the 2nd March 1886 Cunningham and 
Wilsor, JJ., allowed costs on Scale No. 3 
and three Counsel on each side, in the 
Buit of Eavnatk v. Graham (Suit No. 
552 of 1882) and analogous suits, which 
were heard by a Bench of two Judges on 
account of their special importance. In a 
case heard on the Admiralty Side cf 
this Court for 27 days [Drachenfels, In 
the matter of the steamship (20)] Ameer 
Ali, J., on the blat January ll’OO, 

directed that the costs be allowed on 

(18 6 B. L. R. 681 at p. 694. 

(19 SB L. R. 28P. 

( 20 ) 27 C. 880 at p. 8bC;J Ind. Dec. (\, s.) 
602. 
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BP, in bifl opinion, the fees ordinarily allowed 
nnder tbose beada woold not be enffiaient 

to indemnify the plaintifFa against the acsta 

inonrred by them. The same oooree was 

1 oDthe 11th July 

J9C0 in the suit of 2 V«^arim Dassi v. Nuncfo 

Lall Bote (Suit No. 311 of 1898) whieb 

IS reported upon other points ; Nvtarini 

Dasti V. Nun Jo Lai Brse (21) and NunJo Lol 

Bote v htsiarini Dassi (22) the reason assigti- 

eri for the order was that the fees ordinarily 

allowed under three of the headings would 

not be eoffieient to indemnify the plaintiff 
against the eosts neaessarily inaorred by her. 
On the 24th February 1903 Ameer AH J 
allowed aosts on Seale No. 3, only with 
regard to enquiries relating to aertain 
items in the suit of Sarkiet v. North German 

Componj/ (Suit No. 767 of 
1901) having regard to the length of the 
ease and to the other airaumstanoes ” all 
other eoste were ordered to be taxed on 
Saale No. 2. On the 9th Deeember 1909 
my learned brother. Mr. Joatiee Fletcher, 
allowed oosts on Seale No. 3 as between 
Attorney and oHent, to be paid out of the 
estate in a testamentary matter • In the 
Goods of Daniel O'Brien. Ihyle v. Grnnae 
(bm't No. 3 of 1108); that oaso aaa aom 
promised, but the question of oosts was 
left to the Court. On the 3rd February 
1919 Rankin, J., allowed aosts on Saele 
No 3 as between Attorney and elient in the 
suit of Layalka v. (‘'olaiman Ariff (Suit 
No. 729 of 1918), beoause * it was a triaky 
ease and the defenoe was baeed upon fraud 
whiah might, fcr laok of eare and attentior, 
net have been disaovered. ” In the present 
ease, however, no reasons have been apsign- 
ed in support of the order frr the award 
of aosts on Scale No. 3. It is obviously 
desirable that, when the Trial Court holds that 
aosts should be awarded, rot as in an “ordi- 
nary cause,” but as in an “important asuee,” 
reasons should be aesigned for what is, in the 
words of Norman, 0. J , a very nnofual oourie, 
rarely adopted. Suah statement of reaeons* 
may ensure that tbe order is not made without 
adequate oonsideralion, assure the litigant 


•J 


(21) 26C. 8Plj 3 C. W. N 670, ISInd Dec. (n 

1171 

i22) 27 C. 42Pi 4C. W.K. jeP. MIud. Dec. (n. e.} 


award has not been arbitrarily 
made, and materially assist the Court of 
appeal in determining whether .iudioaldis- 
eretion has or has not been properly exer< 
oised. The appellants have rightly eontend- 
ed that, in this respect at least, the pro- 
eedure should be analogous to what is 
fcHowed in England where three Counsel 
are allowed only when very spestnl ressons 
ATO established; Srr.tth v, fuller (2i) 
Glcmorgon County Cour.cd v G. W. By Co. 
(24), Peelv. London and North Western Bailuay 
Company (25), Wilton v. Wilson (26 <, Vieieedes 

y Co (27). We must remember 

that, whatever the origin of costs might 
have been, they sre now awarded, not as 
a punishment of the defeated party but as 
a recompense to the successful party for 
the expenses to which he had been sub* 
jeoted, or, as Lord Coke puts it, for what 
ever appears to the Court to be tbe legal 
expenses incurred by tbe party in prosecut- 
ing his suit or his defence. We are now 
far removed from the days when “ the 
plaintiff who failed was punished in amercia- 
ment pro falto clfimore, and the defendant, 
wheie the judgment was sgainst birr, in 
misetecordta cum expentia litis, for his ouiust 
de eniion of the plamtifiV right ” Tbe 
theory on which costs are now awarr'ed to 
a plaintiff is that the default of the defend- 
aot made it neoeseary to sue htru, and to 
a defendant is, that tbe plaintiff sued him 
wiihoot cause ; eostn are thus in the 
nature of incidental damages allowed to 
indemnify a party against the expense cf 
BDoceFsfully vindicating hie rights in Court, 
ard oonreqoenlly the party to blame pays 
costs to the party wiihoot fault. There 
principles apply, i o» m' rely in tbe awsrd 
of flort.'", but abo in il e award of extra 
allowaroo or special oosts. Coons are 
authcrisrd to allow such special allowatees, 
not to ii fliot a per ally on tbe unsooeesiful 
party, but to indeniLiify tbe successful 
litigant for actual expenses r.eoesearily or 
reasonably incurred in what are designated 

(23) (1875) J9Eq. 473,46 L. J. Ch. 69; 81 L. T. 
873; 28 W. R 332 

(24) .ISP5) 1 Q. B. 21; «4 L. J Q B. I 85 71 L. T. 
736, 9 Ry A Cui Traff r*. i-fipj p. J82. 

(26> tl9o7; 1 Ck. 607, 76 L. J. Ch 879, 96 L. T. 
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(26) (1911' 28 R. P. 0. 741. 

(27) (1913) 31 K. P. C. 8. 
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as important oases or diffiooU and extra- 
ordinary oases. The objeot of the provision 
plainly is, not to give exemplary damages 
or smart money by way of punishment to 
a' party for nnsnooessfully bringing a 
diffiouU or extraordinary seobion, nor to 
enable the suooessful party to make any* 
thing in the way of gain or profit over and 
above the expenses for maintaining or 
defending suoh ao aotion. The objeot and 
intention of the speoial soale is to enable 
the suooessful litigant to obtain indemnity 
for his expenses in very speoial or unusual 
oiroumstaooes, whiah would not be ooveri’d 
by the ordinary soale presorib^d for all 
aotions (other than short oauses). It i^ 
manifest that no rigid definition of an 
important oiuse oau be framed ; this muah 
ia olear that the oharaoberof a o^se oannnt 
bs determined by any partioular pha-e 
of it, bat various faobora, suoh as the dilfi* 
oult and oomplioated nature of the questions 
of law and faot involved, the large amount 
in oontrnversy, the length of time son- 
sutned in the trial, and like matters must 
be taken into aooount, not separately but 
in the aggregate. Finally, aoart from all 
this, it must be remembered that, even 
though a ease may appear important or 
diffioult and extraordinary, the Court is 
not bound to award oosts on the speoial 
soale. 

The ease before us oannot, in our opinion 
be rightly regarded as an ' important oause” 
whioh ean be differentiated on any snb- 
stantial gronnd from the typioal suit for 
damages for breaoh of oontraot of servioe, 
On the other hand, we oinnot ignore the 
faot that the olaim was grossly exaggerate 
ed and that the amount awarded to the 
plaintiff is less than one fifth of the sum 
olaimed by him ; indeed, if he had been 
moderate and reasonable in hia demand, 
it is by no means improbable that the 
opposition might have been less strenuous 
and the litigation less protracted. 

The result is that this appeal is allow- 
ed in part and the deoree is varied in the 
matter of oosts whioh will be allowed on 
Soale No. 2 instead of Soale No. 3. As re 
gards this appeal, we direot that eaoh party 
do bear his own oosts. 

Flbtoher, J.— I agree. 

Appeal partly alloteed. 


NACPCR JUDiJiAlj COMMISSIONER’S 

COURT. 

Appeal prom Appxll^te DacRE* No. 44 

OP 191S. 

November 26, 1918. 

Pregenti—^r. Mittra, A, J. C. 

^^n9amm lt UJARIA and otabrs— Dbpbkdants 

— Appellakts 
versus 

ROSHANLiL— RespoMDEKT. 

Hindu Law^Widow, transfer by, without written 
instrument -Reoersioner, suit by, for declaratory relief, 
whether maintainable^Dcclaraiion, whether should be 
granted. 

In the case of a mere transfer of possession !on the 
part of a Hindu widow without a written instrument, 
a reversioner should not be given a declaratory 
decree, and, in any case, not unless there is cogent 
evidence that the conduct and declarations accom- 
panying the transfer clearly constitute an injury 
and it is necessary to perpetuate testimony in favour 
of such reversioner The reversioner has no such 
marketable title whioh can be depreciated by such 
acts, [p 31*, col, 1-3 

Aopeal againat the desree of the Distriot 
•Tudge, Chhindwara, dated the 6th of 
Oatober 1917, oonfirming that of the Addi- 
tional UI^>tri«t Judge, Seon', dated the ^Oth 
of July 1917, 

Meswa. P. S. Kotval and A. 0, Riy, for the 
Appellant. 

Mr. A, B. Bhargai, for the Respond* 
eats. 

JUDGMENT. — The plaintiffa sue ae the 
reversionere of Than Singh after the death 
of hie daughter, Musammat Ujaria, defendant 
No. I, who hae eaeoeeded to the sixteen- 
annas share of if. luea Gadarwara whioh was 
her father’s separate property. The material 
allegations in the plaint are, that defendant 
No. 1 in Marsh 1914 had mutation effeeted 
with regard to four-annas share of the 
village in the name of Malukobapd, who 
is now represented in the suit by defendants 
Nos, 4 and 5, and a similar four annas share 
in the name of defendants Nos. 2 and 3 
eaeh. They filed copies of Musammat 
Ujaria’a statement, dated the 29tb .lanuary 
1914, and the mutation order passed thereon. 
They pray for a dealaratinn that the 
transfers, by virtue c.f whieh defendants 
Nos 2, 8. 4 and 6 are in onasession of twelve 
annas share of Mausu Gadarwara, are in- 
operative after t,he death of defendant No. 1. 

In the statement above referred to defendant 
No. I, after stating that she is resorded 
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as the malgutarin of the entire sixteen- 
annas share of the village sinoe the death 
of her mother, adds : “l now wish to give 

MalakCbandafonr annasehare, Laxmi Chand 
a four-annas share and Birdhiohand a foar- 
annas share and to retain a four-annas share for 
mymaintenanoe.” Theorderreferredlois the 
usual order passed in suoh eases. Both 
the Courts below have granted the plaintiffs 
the deolaration asked for. The question I 
have to deeide is, whether, as a matter of 
sound judieial disoretion, a deelaratory 
relief should have been granted in this ease. 

The parties are not at issue on any 
question of faot : henoe there is no neoessity 
of perpetuating testimony. The relationship 
of the plaintiffs is admitted. Defendant 
No. 1 elaims to be only a limited owner. 
There has been no registered instrument 
to effeat a transfer. It is not the plaintiffs’ 
ease, nor has it been found that there was 
a surrender by a Hindu female in favour 
of the next reversioner. The mutation order 
bad not the effest of transferring the 
property. There was only a transfer of 
possession. It is not argued that the words 
aooompanying the transfer “throw a oloud 
upon the plaintiffs’ tille," Defendant No. 1 
claims to retain four-annas for her 
maintenacoe, meaning, I presume, a Hindu 
widow’s qualified estate. The intended gift 
does not purport to be anything more 
than a gift of suoh interest as she possesses. 
The attempted transfer is ineffectual in law. 
It is competent to the defendant No. I 
to resume possession at any time within 
twelve years of the mutation. Under these 
oircumstacces, it seems to me that the 
plaintiffs have come ioto Court with a 
perfectly anneoessary declaratory suit, there 
being no transfer to be dealared void as 
against the plaintiffs. In the case of a mere 
transfer of possesaion on the part of a 
Hindu widow without a written instrument, 
a reversioner should not be given a de- 
alaratory relief and, in any aase, not unless 
there is cogent evidecoe that the conduct 
and dealarations acoompanying the transfer 
clearly constitute an injury and it is necessary 
to perpetuato testimony in favour of such 
reversioner. The raversioner has no suoh 
marketable title which can be depreciated by 
such acts. 

There are eases which show that the Courts 
will not, as a rule, give deolaratory decrees 
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in the lifetime of the testator in respect 
of a Will made by a limited owner. The 
main reason is, that such a Will can be 
revoked at any time and can scarcely be 
regarded as a cloud upon the reversioner’s 
title. The same principles apply in this 
aase. It is, however, contended that I 
should not interfere with the discretion of 
the Courts below and, in support of this, 
reliance is placed npon Jaipal Runwar v. 
Indar Bahadur Singh {1). There the pedigree 
of the reversioDsrs was disputed and the 
widow claimed to be absolute owuer under 
an oral Will of her bneband. In other words, 
there was a dispute on matters of fact. 
Farther, as their L'>rdship3 point out, “in 
b)tu Courts in India it was realized that, 
under section 42 of the SpeoiBc Relief Act, 
1877, a claim to a deolaratory decree is not 
a matter of right, but that i(i rests with 
the judicial disoretion of the Courts,” For 
these reasons, their Lordships refused to 
interfere with the decree passed. In the 
case before me, as I have already stated, 
there was no issue of fact to be decided. 
The decree has been pas^sed as a matter 
of ODurse without reference to the question 
whether a declaratory decree should bo 
given or cot. The Courts below did not 
even realize that there has been no transfer 
of property os alleged by the plaintiffs 
but only a transfer of possession. 1, there- 
fore, set aside the decrees of the Courts 
below and dismiss the plaintiffs’ euit on the 
ground that the plaintiffs are not entitled 
to any deelaratory relief. As the objection 
was not taken in Courts below, 1 direct 
each party to bear bis own costs through- 
out. 

Decree sei atide, 

(1) 26 A. 238 (P. C.)j .31 I. A. 67; 8 0. W. N. 4C5j G 
Bom. L. R. 496i 14 M. L. J. 149j 8 Sar. P. 0. J. 02Cj 
7 0. C. 239 (P. C.;. 
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LAHORE HIGH COURT. 

CiYiL Revisiom Petition No. 72 op 192L 
(Formerly Civil Appeal No. 1019 op 

1920.) 

Jaoaary 21, 1921. 

Present'. — Mr. Jasfcice Chevif. 

UTTAM CHAND— JotQMEST DBbToa 

— Petitioner 
versus 

BALLA MAL- Dkcrre-Holdbr— 

Respondent. 

Amendment oj decree -Executing Court, poicer of— 
Construction of jiidg>nent— Costs, interest on, from 
vohat date to be allowed— Civtl Proceditre Code (Act V 
of 1908A«- 35. 

An executing Court as such has »o power to 
amend decrees oven to bring them in accordauco 
with the judgment of tho origi..ut Court, [p. 345, 

col. 2.] , 1 • 

W here the wording of a judgment can bo read m 

either of two ways it would be quite wrong to 

presume that the correct reading is one which 

violates the provisions of both law and equity. 

[p. 346, col. 1.] 

Interest should not bo allowed to run on costs until 
such costs have been aotuallly incurred, [p. 346, 
col. l.j 

A judgment directed that tho plaintiff bo given 
a decree for a certain (sum, with proportionate costs 
and future interest from the date of institution of the 
suit till realisation, at Re. 1 per cent, per mensem : 

Held, that the correct reading of the judgment was 
that interest was payable only on the principal sum 
decreed and not on the costs, [p. 316, col 1] 

Petition for revifion of the order of the 
Senior Subordinate Jodge, Amritsar, dated 
the 23rd January 1920 

Mr. Nanak Okand^ for the Petitioner. 

Lala Tirath Ram, for the Respondent. 

JUDGMENT. — In this case the plaintiff 
obtained a decree on the 13th May 19i6. 
The judgment rune as follows : — I 
aosordirgly pass a decree for Re. 10,438 
with proportionate ooets and future interest 
from the date of institution of the suit 
till realisation at Re. 1 per oent, per men« 
sem.” The deeree sheet, however, saye: — 
It ie ordered that a decree for 
Re. 10,138 with proportionate eoete ie 
granted in plaintifi’s favour and that the 
sum of Rs. 860 14 0 be paid to the plaint* 
ifi on aooonnt of the proportionate ooets 
of this suit with interest thereon at the 
rate of Re. I per oent. per mensem from 
the date of institntion to date of realiea* 
tion. " In the oouree of exeention pro* 
oeedings the j cdgment debtor paid up the 


prinoipal sum due with interest on that 
prinoipal sum and also the ooste of the 
suit. The deeree-bolder then applied to 
realise interest on those ooste in execution. 
The judgment'debtor then applied for amend* 
meat of the deoree. This applioation has 
been rejeoted by the lower Court by an 
order which runs as follows : — ‘ The word- 
ings in the judgment are olear, decree 
is passed for Re. 10,438 with proportionate 
oosts and future interest from the date of 
institution of the suit till the realisation. 
The deoree-sheet ie in conformity with the 
judgment. There ie no mistake in the 
decree-sheet. ” The judgment-debtor has 
appealed to this Court. 

Now, an executing Court as each has 
no power (o amend deorees, even to bring 
them in accordance with the judgment of 
the original Court. I must, therefore, re- 
gard the order which is now appealed 
againet, as an order of the original Court 
and not merely as an order of the exeout* 
infif Court. I am, therefore, of the opinion 
that this is not an appeal from an order 
under section 47, Civil Procedure Code, 
and Counsel has failed to point cut to me 
any provision under which an appeal lies 
from an order refusing to correct a deoree. 
Cooneel, however, asks me to interfere on 
revision, and I think I am justiBed in doing 
so, seeing that, in my opinion, the lower 
Court has simply quoted the words of the 
judgment and does not seem to me to have 
given any real thought to the oorreot decision 
of the question involved, which is, whether 
the costs, as well as the principal eum, are 
to cover interest. The lower Court has 
given no reasons whatever for its finding 
and simply says that the wording of the 
judgment is clear, which is obviously in- 
correct, seeing that the wording of the judg- 
ment is quite ambiguous. The words ‘ decree 
for Rs. 10,438 with costs and future in- 
terest thereon " taken simply by them- 
selves might mean either that the defend- 
ant was to pay principal plus costs plus 
interest on the prinsipal sum or that he 
should pay principal plus costs plus in- 
terest on both principal and ooets. We 
must, therefore, go further to consider 
what the real meaning of the decree is. 
Now, the interest awarded by the judgruenb 
is to run from the date of institution cf 
the suit till realisation 'at Re. 1 per cent, 
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per meneeta. Sestion 34 of the Civil Pro* 
eedare Code empowers the Coart to allow 
interest on the prinoipal snm adjudged both 
from the date of the suit to the date of 
the deoree and also from the date of the 
desree to the date of payment at snoh rate 
aa the Coart deems reasonable. Seetion 35» 
however, wbisb deals with costs, gives the 
Coart power to allow interest on oosts at any 
rate not exeeeding six per sent, per annum. 
This section does not say from what 
date the interest is to ran, hat it is 
obvious that interest should not be allowed 
to ran on costs nntil such oosts have been 
aotnally incarred. In tbe present case it 
certainly cannot be said that all the costs 
were incarred at the date of the institution, 
for tbe costs include not only stamp for 
plaint and Pleader's fee bat also subsistence 
for witnesses, service of process and other 
costs which must have been incurred eubse 
quent to institution. it would, obviouely, 
be incorrect to allow interest on such costs 
nntil they were actually irourred, and to 
allow interest on oosts at 12 per cent, per 
annum would be a violation of the provisions 
of section .35, Civil Procedure Code, which 
limits interest on costs to a maximum rate 
of 6 per cent, per annum. Id a case where 
the wording of the judgment can ba read 
in either of two ways, I think it would 
be quite wrong to presume that tbe correct 
reading is one which violates tbe provisions 
of both law and equity, 1 hold, therefore, 
that the correct wording of the jndgment is 
that interest is payable only on the prinoi* 
pal sum decreed and not on tbe costs. 

The appeal as an appeal is dismissed, 
but on the revision side I direct that the 
decree be amended so as to make tbe in* 
terest recoverable only on the principal 
sum decreed and not on the costs. 1 pass 
no order as to costs in this Court. 

Decree amended. 
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PATNA HIGH COURT. 

Appeal phOM Appellate Decree No. 627 

OP 1919. 

January 4, 1921. 

Preienti—Mr. Justice Das and 
Mr. Justice Adami. 

Babu DINANATH SAHAI — Difehdaht 

No 6 — Appellant 
versut 

Musammat MAYaWATI KUER and otaebs 
Plaintippi — Respondents. 

CiW: Procedure Code (Act V 0^1908^, 0. XX, r. 12— 
Sui< /or possession and mesne profits — Decree Jor 
possession — Mesne proj?/s, claim in respect oj, in excess 
of pecuniary jurisdiction of Court, effect of— Appeal, 
forum of — Bengal, U. P and Assam Civil Courts 
Act (XII of 18^7^, s. 21 2 ' — Defendants conspir, 

ing to keep plaintiff out of possession— Liability of 
defendants. 

UnderOrder XX, rule 12, of the Civil Procedure 
Code, a Court which is competent to pass a decree 
for possession is also competent to make an enquiry 
into the moenc profits pendente lite and to pass a 
decree for the mesne profits, oven where the sum 
claimed by the decree-holder and the sum actually 
found duo to him as the result of the enquiry are far 
in o.\ce8s of the pecuniary jurisdiotion of the Court, 
[p 347, col. 2: p. 348, col. '2 ] 

Where, in such a case, the decree is passed by a 
Munsif’s Court, an appeal lies from it, wbatover tho 
amount of the mesne profits decreed, to tho Court 
of the District Judge under section 21 2' of tho 

Bengal, United Provinces and Assam Civil Courts 
Act. 84J), col. 1.] 

" here it is found that tho defendants had con* 
spired to keep the plaintiff out of the possession of 
land, a joint decree for mesne profits can bo passed 
against tbem. [p. 649, col. 2.] 

Appeal from a deoision of the Distriot 
Judge, Sarau, dated the 12th April 1919, 
modifying a desiaion of the Munsif, 
Chapra, dated the 26th June 1918. 

Meaars. 7la}endra Irosid, B. N. Mitier and 
Bam Prasad, for the Appellant. 

Messro. 8 S. Mitier and Oamhhusaran, for 
the Respondent?. 

JUDGMENT. 

Da?, J. — This appeal arises out of 
an applieation for asoertainment of mesne 
proOts from tbe institution of the suit until 
tbe delivery of possession to the deoree* 
holder in an aotion for ejeotment against 
tbe defendants. The questions whioh we 
have to determine in this appeal are, iirtt, 
whether the Munsif was sompetent to enter- 
tain the appboation, having regard to tbe 
fast that the desree*hoIder valued bis elaim 
for mesne pro6t8 at Rs. 7,lb9 5 9, secondly, 
whether, assuming tbe Munsif was oompeten^ 
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to entertain the applieation, an appeal from 
hie iaHgment lay to the Conrt of the Die* 
triet Judge, and thirdly^ whether, in the 
•ireumetanoes of the eaae, a joint decree 
for mesne profits eould be passed against 
the defendants. 

On the first question, I have oome to the 
eonolnsion that the Munaif was eompetent 
to entertain the applieation, ard that the 
learned District Judge has taken an entirely 
oorreot view of the matter. The original 
suit, whish was for reeovery of posseaeion 
of certain kosht lands, «as valued at 
Rs. 9il. It is conceded that the Munsif 
had complete jurisdiction to hear and dispose 
of the suit, but it is argued that, on the 
presentation of the applieation for ascertain* 
ment of mesne profits, the Court should 
have returned the plaint, in so far as it 
embodied a prayer for aseertainment of 
mesne profits, for presentation to the pro* 
per Court, that is, the Court of the Sub* 
ordinate Judge. 

It cannot, I think, be disputed that pro* 
eeedings for ascertainment of mesne profits 
pendente lite are proceedings in the suit, 
and, but for the view expreesed by 
Mookerji, .1 , in the cape of Bhufendra Kumar 
Chahraiarti v.Fuma Chandra tose (1), I 
should not have thought that it could be 
argued for one moment that a portion of 
the suit could be disposed of hy one Court, 
and another portion by another Conrt. I 
quite agree that it is only by express legie- 
lation that the aseertainment of mesne pro* 
fits pendente Hit is brought within the 
scope of the suit. The plaintiff can have 
no cause of action in respect of mesne 
profits pendente Uie, that is to say, mesne 
profits accruing subsequent to the institution 
of the suit, end, but for express legislation 
on the subjsot, it would be neoespary for 
the plaintiff to institnte a separate suit 
for recovery of such mesne profits But 

in order to shorten litigation, and to pre* 
vent multiplicity of proceedings, the 
Legislature has empowered the Court, when 
passing a decree for poaseseion of property, 
to direct an enquiry as to mesne profits 
from the institution of the suit until the 
delivery of possession to the decree holder, 
I regard the provision cf Order XX, rnle 

(1) 8 Ind. Cac. 34; 13 C. L. J. 13?; 16 C. W. N. 
506. 


12 of the Code as conferring jurisdiction 
on the Court having seizin of the action to 
ascertain the mesne profits accruing to the 
plaintiff subsequent to the action. 

It is worth while reproducing the relevant 
portions of Order XX, rule 12, of the 
Code. That rule provides as follows 
*’ Where a suit is for the recovery of poa* 
session of immoveable property and for... 

mesne profits, the Court may pass 

a decree — 

(a) for the possession of the property ; 

(c) directing an enquiry as to mesne 

profits from the institution of the suit 
until 

(t) the delivery of possession to the decree* 
holder ” 

This is the first paragraph of the rule. 
The second paragraph provides : “ Where 

an enquiry is directed under elauseCc) a 

final decree in respect of mesne pro- 

fits shall be passed in accordance with the 
result of such enquiry. ” 

1 would respectfully ask, which is the 
Conrt that has jurisdiction to direct an en- 
quiry under clause (c) and pass a final 
decree under the second paragraph of the 
role ? Id my opinion, the section furnishes 
a complete answer to tbe question, it is 
the Court that passes tbe decree for posses* 
sion. In my judgment, there is no justi- 
fication for tbe view that the Court, having 
seizin of the case, may pass a decree for 
possession of tbe property, and then, if the 
claim for mesne prefits exceeds its pecuniary 
jurisdiction, solemnly hand over tbe ease to 
another Court having pecuniary jurifdiction 
over the subject-matter of tbe suit. I do 
not think that we can separate tbe trial 
of a proceeding in tbe suit from the trial 
of tbe suit, for that there is no sanction 
in tbe Cede. The Code, on the other 
hand, directly authorizes tbe Court that 
passes the decree for possession, to 
deal with the question of mesne pro* 
fits. 

But it was argued that tbe Court of 
tbe Munsif is a Court of restricted jurisdic- 
tion and that it is not competent to 
investigate a claim which exceeds its 
pecuniary juiisdiction, I do not think that 
1 can accept this proposition in its entirety. 
1 quite agree that the jurisdiction of a 
Cf urt is, to adopt the words of Mcokerj i,J., in 
ihe case of Qolap Sundari Debt v. Indra 
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Kumar Hatra (2) “the aathority to hear and 
determine a oauee.” The aathority eonferred 
on the Manslf is to be foand in i-eetioD 
19 of Aet XII of 1887, bat, in order to 
properly onderfitand eeotion 19 it ig 
neeeseary to read seotion 18 of that Act 
Seotion 18 rans as follows “Save as 
otherwise provided by any enaetment for 
the time being in foroe, the jorisdiotion of 
a Distriofc Judge or Sabordinate Judge 
extends, snbjeot to the provisione of section 
15^ of the Code of Civil Procedure, to all 

oognizible 

by Civil Courts.” Then follows section IQ 
which 18 as follows :-“(!) Save as aforesaid* 
and subject to the provisions of sub-seotion 
(2) the jurisdiction of a Munsif extends to 
all like suits of which the value does not 
exceed one thousand rupees,” 

(2) The Local Goverment may, on the 
recommendation of the High Court direct 
by notiSoation in the Official Gazette, with 
respect to any Munsif named therein, that his 

jurisdiction shall extend to all like suits of 

such value not exceeding two thousand 
rupees as may be specified in the notifica- 
tion.” Stction 19. therefore, when read 

with section 18, provides as follows- 

Save as otherwise provided by any enactment 
for the tirre being in force, and subject to the 
provisions of suh-seotion (2), the jurisdiction 
of a Munsif extends to all original suits for 
the time being cognizable by Civil Courts of 
which the value does not exceed one thou- 
sand rupee.” The argument that the 
Munsif is incompetent to investigate a claim 
which exceeds his pecuniary jurisdiction 
overnoke the flavini? olaase id eeotion 19 
which preserves his jurisdiction to act under 
the Civil Procedure Code as one of the 
enactments for the time being in force 
Section 19, it is true, does not empower The 
Munsif to entertain an application to 

•j... exceeds hi« paoa* 

niary jurisdiction : but. also, it does not 
prohibit tniD. The word deliberately used by 
the L -gishiture in section 19 ie “suit”, and 
lliough the word “suit” must include proceed- 
inge in tho suit, the proceedings must be such 
as, irrespective of any Statute, could properly 
be hud 10 the suits. Now, proceedings in 
connection with the ascertainment of mesne 
profits pendeute Ute, could not, in my 

(2) 1 Ind. Crw. 80; 0 C. L. J. 367 at p. 374- 13 p w 
N. 4y;<; 5 M. L. T. 360. P- -5' Id L. W. 
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judgment, (apart from the express legislation 
on the point) be had in the suit, because 
the cau'ie of action in regard to such mesne 

profits did not accrue to the plaintiff at the 
time of the institution of the suit. Section 19, 
therefore, by its own force, does not refer 
to proceedings for the ascertainment of mesne 
profits pendente Ute. But it was urged 
by the express provision of Order 
XX, rule 12, the Court is eompetent, in a 
suit for possession of immoveable property, 
to pass a decree for mesne profits pendente 
me. But, in my judgment, once we come 
to Order XX, rule 12, there is no escape 
from the conclusion that the Court com- 
patent to pass a decree for possession is 
also competent to pass a decree for mesne 
profits pendente Ute, whatever may be the 
amount claimed by the decree-holder. Sec- 
tion 19 of Act XII of 1887 is a general 
provision that regulates the jurisdiction of 
the Munsif in regard to all original suite. 

It does not pretend to legislate in regard 
to special jurisdiction that may be exercised 
by the Munsif by virtue of any special 
enactment for tbe time being in force. 
Order XX, rule 2 of tbe Code confers 
special jurisdiction on tbe Court to take 
cognizance of a cause of action that has arisen 
subsequent to the institution of ths suit, 
and cannot, in my judgment, be read as 
subject to the provision of section 19 of 
Act XII of 1887. On the other band, 
section 19 of Act XII of 1887 expressly 
saves and preserves such jurisdiction as 
has been or may be eonferred by any 
enactment for the time being in force 
and I must hold, on a construction of 
Order XX rule 12 of the Code, that the 
learned Munsif had jurisdiction to direct an 
enquiry as to mesne profits pendente Ute and 
to pass a final decree in respect of tbe same. 

_ This conclusion is in eorflict with the deoi- 
eion of Mookerji. J., in the case of Bhupendra 
Kumar Onakrayatti v. Puma Ohandra Bose 
C J, and it is only doe to that learned 
and distinguiehed Judge that I should state 
my reasons for differing from him. Mr. 
Jnstioe Mookerji gave two reasons in his 
opinion, weighty and obvious reasons, for 
bolding that the Munsif is incompetent to 
iDveUigate a claim in excess of bis pecuniary 
jurisdiction ; first, beouase tbe value of the 
mesne profits pendente Ute which 
the decree-holder now invites the Court 
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to investigate is mnab in exoess of tbe 
valne of a snit whiob a Mnnsif is generally 
•ompetent or may epesially be anthorized 
to try ; and, eeeondly, beoanse if tbe Mnnsif 
investigated the olaitn, tbere would be 
insnperable diffionlty as to tbe form of 
appeal, wbisb sonld net be either the 
Conrt of the Distriot Judge, who oan 
hear appeals only in suits of whiob tbe 
value does not ezoeed Es. 5,000, or the 
High Court, beoause the Legislature never 
eontemplated an appeal direot from a deoision 
of the Mnnsif to the High Court. 

Speaking with the utmost respeot, 1 am 
unable to agree with either of tbe reasons. 
So far as tbe Brst reason is oonoerned, it 
is for tbe Legislature to say whether a 
Mnnsif, who has undoubted jurisdiction to 
try tbe suit, shall or shall not try a 
prooeeding whiob, but for tbe provision of 
Order XX, rule 12, would not be a pro* 
oeeding in the snit. Tbe Legislature has 
stated deBnitely in Order XX, rule 12 
that tbe Court whiob passes tbe deoree 
for tbe possession of property, has power 
to direot an enquiry as to mesne profits 
ptndenie lite and pass a final deoree in 
aooordanoe with the result nf snob enquiry. 
This definite statement of the law in Order 
XX, rule 12, whiob, it most be remembered, 
oonfers speoial jurisdiction on a Conrt to 
take oognizanoe of a oanse of sotion aris- 
ing subsequent to the institution of tbe 
suit, is not in any way controlled by 
seotion 19 of Aot All of 1887 wbioh is a 
general provision conferring jurUdiotion on 
the Mnnsif to try oivil suits. So far as 
the seoond reason is oonoerned, it is onm- 
pletely answered by section '^1 of Aot Xil 
of 1887. It is not a oorreot statement 
of the law that the Distriot Judge aan 
hear appeals only in suits of wbioh tbe 
value does not exceed Rs. 5,000. It is 
only correct in regard to appeals from a 
decree or order of a Subordinate Judge, 
So far as appeals from tbe decrees or orders 
of a Mnnsif are concerned, by the express 
provision of section 21 (2) they lie to 
the District Judge, and 1 oan see no 
diffionlty, insuperable or otherwise, as to 
the forum of appeal if the Mnnsif is 
allowed to investigate a claim for mesne 
profits in excess of his pecuniary jurisdic- 
tion. It may, of omrse, be argued on the 
•OBStruftion of section 21 that tbe Legis- 


lature never intended a Munsif to entertain 
a olaim in exoess of bispeonniaiy jnrisdio- 
tior, but buoh an argument would be founded 
not on tbe difficulty as to the forum of 
appeal, for on seotion 21 (2) there is no 
difficulty whatever, but on tbe fact that 
the Legislature has shown no eon- 
fidenee in tbe Distriot Judge in regard to 
appeals when tbe valne of the original suit 
exceeds five thousand rupees. But tbe 
answer to that argument is that we are 
here oonoerned with speoial jurisdiction, 
a jurisdiotioD which, but for Order XX, 
rule 12, the Court could not have exer- 
oieed at all, and that tbe Legislature 
may well have thought that the trial of 
a proceeding wbioh by express legi'lation 
beoomes a prooeeding in tbe suit should 
be oondooted by tbe Court in seisin of tbe 
snit. I am of opinion that the deoision of 
the learned Distriot Judge on this point 
'S right and must be affirmed. 

The oonsideratioD of the other two 
questions raised on behalf of the appellant 
need not detain us long. There oan be 
no doubt whatever that the appeal lay to 
tbe Court of tbe Distriot Judge and not 
to this Conrt. Seotion 21 (2) of Aot XII 
of 1887 is, 1 think, oonolnsive on this 
point. On the last question that has been 
argued before up, I am of opionion that 
no valid objeotion oan be taken to tbe 
form of tbe deoree passed by the Conrt. 
Tbe plaintiff’s oase against the defendants 
ip, that they illegally offered opposition to 
him and set up the appellant as one of 
their zerpfshgidarB, It is, I think, a case 
of oouepiraoy against them, and the Courts 
below were right in passing a joint deoree 
against the defendants. 

I wonld dismiss) this appeal with costs, 

Adami, J. — I agree. 

Appeal dismissed. 
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PATNA HIGH COURT. 

Appial prom Original Deoree No. 124 

OP 1918. 

Deeember 10, 1920. 

Fresent: — Mr. Justioe Das and 
Mr. Jastioe Adami. 

Shaikh KALiOO —Pij.iATipp— 
Appellant 
tersus 

Mmammat BIBI RAMZO and others 

Dependants— Rewpondentn 

Probate and Admtni8tralio7i Act (V of 1881J S6. 4 
85, 82 — Executor, riffht of, to recover debt due to estate, 
after death of sole legatee. 

Au executor or administrator hy virtue of Lis 
office, or, in other words, in the character merely of 
executor or administrator, takes an estate in the 
property of the deceased and a lef?al cliaracter is 
vested in him. [p. 35t, col. 1.] 

The property of the deceased vests in the legatee 
for purposes of onjoymont, but it rests in the 
©.xecutor for the purpose of administration, and the 
enjoyment of the property must be postponed to the 
duo administration of the property, [p. R.*)!, col. 1.] 
Therefore, an executor is competent to maintain 
a suit for the recovery of a debt due to the estate of 
the deceased even after the death of a sole lecratec 
[p. 362, col. 1.] 

Appeal from a deoisionof the First Subordi- 
nate Judge, Small Cause Court, Mongbyr, 
dated the 23rd January 1920. 

Meeers. Sultan Ahmad, S. P. Sen, P. N. 
Sinha, Fakhruddm, Kkursked Huviain, D. N. 
Sircar and Murari trasad, for the Appel* 
lant. 

Messrs. Ha$an Imain,Jagijcrnath Ptaead and 
Sagho Pratad, for the Respondents. 

JUDGMENT. 

Das, J.— This was au action by the 
appellant to enforoe a mortgage^bond exe* 
•uted by Musammat Bibi Ramzo and SJusam- 
mat Bibi Cbotan in favour of one Bibi 
Zohra Bai so far baak as the 20th Oatober 
1909. That dooument, on the faoe of it, 
shows that the defendants Nos. 1 and 2 
borrowed Re. 8,000 from Musammat Bibi 
Zobra and exeauted in favour of Ainsammat 
Bibi Zohra a mortgage in respect of three 
items of properties. 

In order to appreaiate the points tba( 
have been argued before us, it is neoessary 
to deal with certain antecedent events. 

It appears that Zohra Bai died on the 
26tb April 1912, having ezeouted her last 
Will and testament on the 2l8t April 1912. 
She left a daughter Husanara and a husband 
frbo is the plaintiff in the action, By 


her Will she left the entirety of her estat® 
to her daughter Husanara. The plaintiff 
applied for Probate of the Will before the 
District Judge of Patna and obtained grant 
of Probate on the 14th March 1913. 

On the i2th July 1^17 the plaintiff as 
such executor instituted the suit out of 
which this appeal arises to enforce the 
mortgage bond executed by the two ladies, 
whose names I have mentioned, on the 20th 
October 1909. 

The learned Subordinate Judge bad found 
in favour of the appellant that there was 
good and valuable consideration for the 
bond, but be has dismissed the action on 
the ground that the plaintiff, as the eieiu'op 
under the last Will and testament ezeouted 
by Z)hra Bai, was not competent to maioiaio 
the action. 

In my judgment the learned Subordinate 
Judge committed an error, a gross and 
palpable error in ooming to the oonalu ion 
at which he arrived. He conceded ’o the 
plaintiff the right to sue as executor, but 
he denied to him the right to sue for 
the recovery of the mortgage-debt. I 
confess that 1 do not understand the 
distinction at all. But the view of the 
learned Subordinate Judge seemed to have 
been that the property which belonged to the 
testatrix vested in Husanara, and that the pro* 
perty, having once vested in Husanara, could 
not be divested by her death which took place 
before the grant of Probate to the plaintiff, 
and that as Husanara was solely entitled 
to the mortgage- money, the plaintiff as 
executor is not entitled to sue for the 
recovery of that money at all. This, 1 
think, is the ground upon which the 
learned Subordinate Judge has come to 
the conclusion that the plaintiff was not 
entitled to maintain tbe action. It is, in 
my view, amazing that there should be 
such oonfusiou of thought in the mind 
of tbe learned Subordinate Judge. In my 
judgment, tbe question baa ceased to be 
even arguable since the Probate and Ad 
ministration Act. Section 4 and section 82 
of tbe Probate and Administration Act, 
which it is reasonable to suppose were 
known to tbe learued Subordinate Judge, pro* 
vide ae follows ; — 

“Section 4, — The executor or administra- 
tor, as tbe case may be, of a deceased 
person, is bis legal representative for all 
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pnrposea, aod all the property of the de* 
oeaeed person vests in him as suoh.” 

fteotion 82. — After any grant of Probate 
or Letters of Administration, no other than 
the person to whom the same shall have 
been granted shall have power to sue 
or proeeoute any sait, or otherwise aot as 
representative of the deseased, thronghont 
the province in which the same may have 
be6D gr^Dted^ nntil fiuoh Probat6 oi Letters 

of Administration shall have been recalled or 
revoked,” 

The effect of these provisions ie, that 
an executor or administrator by virtue of 
his office, or, in other words, in the character 
merely of exeontor or administrator, takes 
an estate in the property ff the deceased 
and a legal character is vested in him. 


Mr. Hasan Imam has argued that tht 
property vested in Hu^anara as soon a( 
the testatrix died, That proposition maj 
be conceded to him at once. The propertj 
md vest in Husanara in the sense tbal 
Hasanara could transmit a valid title tc 
her heirs, could devise the property bj 
Will, could make a gift of the pro 
perty, and, in any way she chose, dea! 
with the property, but all that is sobjecl 
to administration and the title to administei 
the property vested in the executor and 
in no other person. In other words, the 
property vested in Husanara /or the pur. 
pose of enjoyment but it vested in the 
executor for the purpose of administration, 
and It has been conceded by Mr. Imam 
that the enjoyment of the property must 
be postponed to the due administration of 

it DO principle 

becauee Husanara was the legatee, or, it 

thflr legatee, under the Will, 

withZ’dV^ entrusted 

not of^ Hn ^ administering the estate. 
not of Husanara but of the testator, is 
not competent to mainiain an action to 

prin=anir‘;: Z 

therefore, that thrZi^ion o“ th'e 7e^Tmd 

mu.rbe 8e‘'‘aaidr‘ 

view T Z” “*■ “"y 

to L La “d-i-istration eame 

for this nrn^* the death of Husanara and 
for this proposition he relied upon section 


35 of the Probate and Administration Aot. 
That section provides as follows: — 

' If an executor be appointed for any 
limited purpose speoihed in the Will the 
Probate shall be limited to that purpose, 
and, if he should appoint an agent to take 
administration on his behalf, the Letters of 
Administration with the Will annexed shall 
accordingly be limited.” 

Now, it may be pointed out at once that 
the grant of Probate is, on the face of it, 
unlimited. But it has been urged by Mr. 
Imam, and with some amount of reason, that 
there is no section either in the Probate and 
Administration Act, or in the aoocession Act, 
which fets cut any forms in regard to 
limited grants. Mr. Imam’s argument is, 
and with this argument 1 agree, that in 
order to see whether the grant was limited 
in character, or unlimited, we must see the 
Will, not for the purpose of ooustruing the 
Will but for the purpcsa of tinding out 
whether the Court of Probate did make a 
limited grant to the executor or an unlimited 
one. Now, in going through the Will it 
appears that the plaintiff was appointed to 
look after Husanara and to look after the 
estate on her behalf until her death, and 

upon this Mr. Imam’s argument is that the 

Administration came to an end with the 
death ^ of Husanara. But I can find no 
provision in the Will which curtailed the 
important power of the executor to realise 
the debts doe to the estate. RealizUion of 
debt# due to the testator is a statutory power 
and must remain in the executor until the 
Will in some way has curtailed that power. 
The true view, of course, is that the grant is 
in no way a limited one, It is true that be 
was appointed the manager of the property 
belonging to the minor until she attained 
majority, but there is nothing to limit the 
power of the executor as regards the ad- 
ministration of the estate left by the testator. 
There is clearly a distinction between the 
estate of the testator and the property 
belonging to the legatee. The estate of 
the testator continues until Administration 
is complete. The property belonging to the 
legatee does not come into existence until 
the Administration is complete. All that the 
testatrix does is to limit the power of the 
plaintiff with regard to his power of manage, 
ment of tJ e minor’s estate. There is no 
limitation whatever on bis power to administer 
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the estate of the deeeaeed. If the plaintiff 
wae properly appointed an exeoator of the 
estate left by the deeea^ed, then, ia my view, 
the grant was an nnlimited grant and no 
argament oan be foanded apon eeotion 35 
of tbe Probate and Administration Aot. 

The next point is, assnming that the 
plaintiff is oompetent to maintain the 
aotioT, whether there was oollnsion between 
tbe defendants Mo«, 1 and 2 and tbe testatrix 
with a view to defeat the interest of defend- 
ant No. 3 who, I may state, is the oontending 
party before ns as pnrabaser of a moiety of 
plot No. I mortgaged by defendants Nos. 1 
and 2 in favonr of the testatrix. 

It may be pointed oat that defendant No, 3 
bad a olaira against Mu$Qmmat Bibi Bamzo 
in regard to certain advances made by 
defendant No. 3 to Musanrnat Rarozo from 
the i5bh Angnst 1908 to 10th Augnst 1911. 
Tbe defendant No. 3 instituted a suit against 
Bibi Rarazo to realise the moneys from 
time to time advanced by him to Bibi 
Ramz) ; and it is Mr. Imam’a contention 
that the mortgage-bond executed by Musam- 
mat Bibi Ramzo and .VfMsummal Bibi Chotan 
was a collusive transaction in order to defeat 
his claim. 

Now, ib may bo pointed out that before tbe 
date of the execution of the mortgage, defend- 
ant No. 3 had, as a matt«>r of fact, advanced 
Rs. 1,600 to Musammat Ramzo. Therefore, on 
the date of the execution of the mortgage there 
was a sum of Rs. 1,600 with interest thereon 
due to defendant No. 3 from Bibi Rarazo. 
We are aeked to come to the oonolusioa that, 
in order to defeat a claim of Rs. 1,600 with 
interest thereon doe to the defendant No. 3 
from defendant No. 1, both defendant No. I 
and defendant No. 2 executed a mortgage for 
Rs. 8,000 in favour of the testatrix mort- 
gaging thereby three items of properties. In 
my view, the story of collusion set up by the 
defendant No. 3 is antecedently improbable. 
So far as Bibi Ohotan is oonoerned, she had 
nothing to lose by the decree which defendant 
No. 3 might get against defendant No. 1, and 
in my view there is no evidence sufficient to 
induce us to come to the oonolusion that 
there was collusion between the three ladies 
in order to defeat the ioterest of defendant 

No. 3. . -j • 

Oq the question of passing of consideration, 

we must remember that the witnesses are 

giving their evidence many yoars after the 


ti92i 

mortgage transaction, and I am not satisSed 
that tbe defendants have established that no 
consideration passed. 

In the result, then, 1 would allow this 
appeal, set aside the judgment and decree of 
the Court of Grst instance, and give the 
plaintiff a mortgage-decree in terms of tbe 
reliefs claimed by him. Tbe plaintiff is 
entitled to bis costs in both tbe Courts. ' 

Tbe defendanbs will have six months’ time 
for redemption from the date of this judg- 
ment. 

I ought to mention that Mr. Imam, in 
the course of his argament, asked us to direct 
that tbe plaintiff should proceed to sell in 
tbe Grst instance such properties as have 
not been purchased by his clients. This is a 
question which arises under section 81 of 
the Transfer of Property Act. In my 
view, the quectioo does no’ arise now but it 
is open to Mr. Imam’s clients to apply on 
proper materials and before the proper Court 
if and when be chooses. 1 say nothing 
whether such an application ought to succeed 
or ought not to succeed, all that 1 say is, that 
W6 have not sufficient materials before us to 
decide that question at the present moment, 
and that the question does not arise at this 
stage. 

Adimi, J, — I agree. 

Appeal alloiced. 


LiHORB HIGH COURT. 

Civ/L Rsviaio^ pETtnoy No. 554 op 1920, 

January 18, 1921. 

Pretent: — Mr. Justice LsRossignol. 

RAMJI LAL— Plaintiff— 
PEnnoKER 
venus 

BUJAN LAL— Defendant— 
Rbspondcnt. 

Jurisdiction — Decree passed without JurUilictien, 
whether nullity — Accounts, suit jor — Preliminary 
decree^Snit, transfer of, to hiyher Court— Court, 
whether can iynorc preliminary decree. 

A decree passed without jurisdiction is not a 
nullity but may be set asido by appeal or revisiou ; 
till it is 60 sot asido, it is good, wliatovor the defect 
of jurisdiction may have been, [p 35:<, cel. I.] 

FlaintifI asked for a ronditiou of accounts ana 
valued bis suit at Rs. 130. The Munsif dismissed 
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the Bnit On appeal the District Judge passed a 
preliminary decree and remanded the suit to the 
Mnnsif for taKng accounts The latrer. finding that 
a sum beyond his peonniary jurisdiction was dis* 
closed by the account as being due to the plaintiff, 
transferred the case to the Subordinate Judge, who 
ignored the District Judge's decree and ordered the 
pase to be tried de novo : 

^ Eeldf ' that all proceedings taken on the ralua* 
tion furnished by the plaintiff were taken with 
jurisdiotioD : 

2^ that the Subordinate Judge, in any case, could 
not ignore the decree of the Bistrict Judge ; 

that the Subordinate ^ndge must, therefore, 
take as his starting point the preliminary decree 
passed by the District Judge. 

PetitioD, under section 44 of Act VI of 
for revision of tbe order of the Seoior 
SnbordiDftte Judge, Delhi, dated the 17th 
April 1920. 

Mr. Nanak Ohand Pandit, for the Peti- 
tiooer 


exaess of his peeuDiary jnrisdiotion he re- 
fused to do so and transferred the ease. 

Ho wss not aompetent to pass a dearee 
io exee«a of his inrisdiatioD, but all pro- 
aeedingfl taken on tbe valuation furniabed 

by plaintiff himself were within that juris- 
diotion 

In any aase, tbe District Judge’s pre- 
lirainary dearee stands and aannot be 
ignored. 

1 ao«ept tbe petition and direst tbe Sub- 
ordinate Judge to dpoide the aase, taking 
as bis^ starting point the fast that plaintiff 
is entiiled to an aoaonnt. 

Costs to follow Bnal event. 

Petition dccepied. 


Mr. Oooper, for the Respondent. 

JUDGMENT.— The Senior Subordinate 
Judge's order under aonsideratioo amounts, 
perhaps unintentionally, to insubordination 
and must be set aside. The plaintiff, valuing 
his suit at 130, aeked for rendition of 
aaaounts. A Mansif rejeated the plaint after 
taking evidenae on tbe merits. 

The plaintiff appealed and the Distriat 
Judp aaoepting the appeal found on the 
merits that phiotiff was entitled to an 
aaaonnt and gave the plaintiff a preliminary 
decree for aaoounts to be rendered. 

The Mnnsif then went into aaaounts and, 
Bndltiff that a sum far beyond his peauniary 
jurisdietion was disaloeed by the aaeount 
as being doe to tbe plaintiff, transferred 
the oare to the Subordinate Judge. That 
cffioer has ignored the Distriat Judge’s 

decree and has ordered tbe case to be tried 
de novo, 

A decree paeed without jurisdiction is 
not a nullity but may be set aside by 
appeal or revision ; till it i* so set aside, 
it IS good, whatever the defeat of jurisdio 
tion may have been 

In this ease, there was no palent defect 
of lorudiotinn 

Until Bc.nuntfl were examined, the value 
Of the Aoit a- 6xed by rhe plaintiff him 

i I?". ■ ‘hi^Save the Mansif 

and the District Judge jorisdiction. 

When the Munaif fonnd tha^ he was 
likely to be called upon to pass a decree in 

n 


MADRAS HIGH COURT. 

Civil Appeal No. 303 of 1919, 

August 3, 1920. 

PretentiSW John -Wallir, Kt., Chief Juatise. 

and Mr. Ja^f ce Seshagiri Aiyar. 

Sri Paiah RaVU VENKATA KUMARA- 
MAHIPATHI SURYA ROW BAHADUR 
GARU. RAJAH of PITTAPUR— 
DKFlSKDiNT No. 1— APPfLLtKT 

venut 

BALLAPRAGADA PALLAMRAJU 
AHD ARorHiR — Plaintiff AND Dspendant 
No. 2 — Respondents. 

IntereM Act (XXinr,f\yZS*),$. \-Contracf for pau. 
ment forioorli xoithin reasonaUe time after in$pection 
and approval — Tender of hill on completion of worfe — 

Interest, claim for, from date offender. 


Under the terms of a building contract it was 
stipulated that defendant was to pay plaintiff for 
work done by the letter within a reasonable time 
after mspeotion and approval by the defendant 
The plaintiff touderod his bill immediately on com 
pletion of the work and claimed interest from the 
date of teoder : 

Held, 1 that interest could not be claimed ander 

the Interest Act as there was no provision for the 
payment of a sum certain or for the payment of snol, 
sum on a certain day : [p 351, ool. 2.1 


that the Claim for interest was not covered bv 

the provi-o to the Act. [p. .35 1 col. 2.1 ^ 



O.and J/kWw Oa'kr 
Be,,, 5. I„d Cm 6.^, 

4».,dM„g„ish;d '■ “■ 
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Appeal agaioet the desree of the Court of 
the Temporary Subordinate Judge, Coeanada. 
in Original Suit No. 16 of l&le, (Original 
Suit No. 56 of 1917, on the 61e of the Sub* 
Court, Cooacada). 

FACTS appear from the judgment. 

Mr. 5. iSrinuoAa Aiyanfjar, (with him Mr, 
A, Erighnaivami Aiyar)^ for the Appellant.— 
The lower Court erred in holding that plaint- 
iff oould elaim interest under the Interest 
Aot. The eontraet was to pay for the woi k 
within a reasonable time after inspeotion and 
approval. This will not amount to a 'debt 
or sum payable at a oertain time,’ within 
the meaning of the Interest Aot. The oon* 
traet does not provide frr interest. 

See Bill v. South St(ffordshiTe Fy, O) erd 
Juggotnohun Qhose v. Banichchuf>d (2). Where 
the eontraets are not eovered by the Aet, 
interest ebonld not be awarded. In this 
ease the som payable oould be made eer* 
tain only after the defendant gave bis 
eoneent No certain time is speoiBed in the 
eontraet for payment and the Interest Aot 
does not refer to legal presumptions. 

^Ir. P. Harayanamurlhi, for the Respond* 
ents. — The Interest Aot does not apply to 
all oases of eontraet but only to eases in 
which interest is awardable under the Aot. 
There is a written eontraot in this ease and 
a provision for payment of a sum oertain. 
As to time for payment, the preeumplion, 
where no time is fixed by the oontraot, is 
that it is payable at onee. 

In any event, the award of interest ean 
be justifiid as falling under the proviso (o the 
Aet, See Oha 7 mal Das v. Brii Bhukon Lai 
(3), where the Privy Coutcil awarded poit 
diem interest not provided in a deed of 
mortgage as damages for detention of the 
debt See also Burtopersaud Boy v. Shama- 
persaud Bey (4) where interest was allowed 

on meene profits. 

JUDGMENT. 

WiLLie, C. J. — This is an appeal by the first 
defendant from a decree of theTemperary Sub- 
ordinate Judge of Ccoanada in a suit brought 
by the plaintiff to recover from the first de- 
ll) (Ift74) 18 Eq. IM; 43 L. J. Ch. 666. 

(2j 7 M. 1- A. 2t>H at p i!fO: 4 W. R P. C.8j 1 Suth, 
P C J '(‘fi'ii 1 Snr. P. C J. < 81j IP E H. 308. 

(8) 17 A Ml P. C.l; 22 1. A. lOP; 6 Sar. P. C. J. 
624; H Jiid. Dec. iN. «.» 662. 

( 4 ) C. 664 iP. O.’i 1 C.L. R- 499i 6 I. A. 31; 3 Bar. 
I' C. J. '162; 3 Sutb. P. c. J. 4P6; 12 Ind. Jur. 184; 

1 Did, Dec. (n. a.) 1000. 


fendant money payable for work and labour 
done under a building oontraot. One of the 
points argued before us relates to the prise 
with whiob the plaintiff has beensharged 
in aooonnt with the first defendant for timber 
supplied by the latter for the building. 
The first defendant olaimed an allowanse 
for the timber supplied by him at the rate 
of Rs. 3 a onbio foot. The evidenoe is not 
very strong on either side and we are not 
prepared to interfere with the finding of 
the Subordinate Judge in paragraph 35 
of bis judgment in favour of the lower 
figure. 

The next objection is to the disallowance of 
the first defendant’s olaim for Rs. 1,081 110 
for stone and sand supplied by the first 
defendant for the purpose of the building. 
The first defendant admittedly stored stone 
and sand on the premises for the purposes 
of the building ereoted, without employing 
a oootrsotor. The interested evidenoe of the 
plaintiff that he made no nee of these 
materials, whiob bad been eollested 
for this very building seems highly improb* 
able. The evidenoe of the first defendant's 
overseer, whom the Subordinate Judge gives 
no good reason for disorediting, that ha 
himself measured the stone and sand 
supplied to the plaintiff seems mueh more in 
aooordanee with the probabilities of the oase. 
We aooept the ca«e for the first defendant on 
this point and allow him Rs. 1,081-11-0 on 
this aeonunt. 

The first defendant next objeots to so moob 
of the decree as dlreots him to pay interest 
on the sum found due to the plttiotiff from 
the date when the building was banded over 
to him on oompletion. There is no pro- 
vision for payment of interest in the oon- 
trast, nor is there any proof of demacd, 
but the Subordinate Judge has held that 
the money olaimed by the plaintiff under 
the oontraot was a debt or sum oertain 
payable at a oertain time* within the mean- 
ing of the Interest Aot XXXLI of 1839 and 
that, therefoie, the Court bad a dieoretion 
to allow interest under the Aot from the 
time when the money became payable. 
The oontraot provides that 'all work done 
by the o>ntraotor shall be paid for by the 
Rajah aooording to the rates herein speoi- 
fied within a reasonable lime, after it has 
been inspected and finally approved an 
paffel’ I do Lot think that is a provision 
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{or the payment of a snm eertain, or for 
the payment of snob sam on a aertainday. 
If aathority be wanted, re^erenae may be 
made to Rill y. South Stafford$hire By. (1) 
and to the observations of the Jadiaial 
Oommittee in J«yyo»no^Mn Qhote v. Manich' 
chund (2). 

The respondent hae, therefore, endeavonred 
to sapporb the daaree on the gfroand that 
it was open to the Coart to award interest 
in this ease iodepsodently of the Interest 
Aot, nnder the proviso to the Aat that 
interest ehall be payable in all oases in 
whiob it is now payable by law. ’ This 
aontention is opposed to the settled aonrse 
of deaisions of the Coart in f^iaira 
Bukumma Rau v. Oripafi Viyanna Dikihatulu 
(5), Kamalammal v, Peeru heera (6) and 
to the earlier deaisioc of the Privy Ooanail 
in JnjQomohun Qhoae v. M.anic\chuni (2) 
whish prooeeded on the view that in* 
terest not payable under the terms of the 
aontraat oonld only bs awardei under the 
Aat, or as being: in aaoordanae with usage 
as to the partiaalar olass of instrameots. 
In that ease the olaim founded on the Aat 
was rejeoted and the o'laim founded on 
usage was apheld. The English deaisions 
on seotion 28 of Lord Tenterden’s Aat, III 
and IV Will. IV, Oh. 42, are to the 
same effeat and are entirely appliaable 
beaaase the Interest Aat, 1839, was passed, 
as reaited in the preamble, to extend this 
seotion to India and re enaotei it in sab* 
stanae. The Floglish Aat, as pointed out 
by Lord Watson in London, Ohatham and 
Ro'je' RaV.wiy Oonpa>i\f v. Eastf-rn 

Railwiy Oov^pany (7), was passed upon the 
assnmption that Lord Tenterden bad aorreat* 
ly laid dawn the law in Paje v. Neivnan 
(8) where hs said: intsrest is nob doe on 
money seaared by a written instramsnt, 
unless it appears on the faae of the instm* 
ment that interest was intended to be paid, 
or unless it bs implied from the usage of 

trade, as in the ease of meraantile instrn* 
ineots,” 

In the Court of Appeal, Lindley, L. J., 
as he then wa^ had stated the law as 


(6) 1 M. H. C. E.aeo. 

(f.) 20 M. 4S1; 7 M. L r. 2^3{ 7Ind Dec. ( n . b .) 

0-420 at p 44,; W L. J. Ch. 93; 
275; L T. 6'37; 6^ J P 36. 

. (8) (IH29) 9 B. & 0. 378; 4 Man. 4 Ry. ?05- 7 
(o. 0.) K, B. 267; 33 R. R. 204; 109, E. R. 140. 


follows : “ As regai'ds interest, it was settled 
by Riggin* v, Sargeani (9), Paga y. Nawman 
(^) and Foder v. Weaton (10) that at 
Common Law, interest was not payable on 
ordinary debts, nnless by agreement, or by 
meraantile nsage; nor aonld damages be 
given for non payment of snsh debts. " 
See London, Ohatham and Dover RMilteay Oom» 
pany y. South Eastern Railway Oompany (ll). 
What the Statute does, it is now settled, 
is to provide for interest being awarded 
by way of damages in eases aovered by 
it, as held in Cook v. Fowler (12) and 
nnmerons other eases. 

It is, I think, clear that the provisions 
of seetioD 28 of Lord Tenterden's Aat 
were extended to India npon the same 
assumption as to the general state of the law 
io India although there might, of aonrse, 
be speaial oases in India aoming within 
the proviso as to the eases in whiab interest 
was already payable. We have been referred 
to a ease in wbioh it was held by the Jndi* 
oial Committee in 0^a>miZ Dos V. Brii Bhu- 
kan Lit (3) that po5Z dtem interest, not pro* 
vided for in a mortgage-deed might be awarded 
by way of damages for the detention of tbemort* 
gage debt after it fell dne, bat this was only an 
applioatioQ to India of the deaiaion in Pries 
V, Grejt Westirn Railwiy Oompany (13) 
where it was held, with referenae to the 
aorrespoding saation of Lord Tenterden’s Aat, 
that interest might be awarded by wiy of 
damages in snah a ease, baaause it had been 
the eonstant and invariable praotiae in eases 
of mortgage to give snah interest by way of 
damages. That praatioe was apparently 
regarded as savel by the proviso to the 
seotion, and the rale ai to mortgages is 
treated as an exception to the general rale. 
Fisher on Mortgages, paragraph 1806, 
The decision in Chajmal Das v. Brij Bhu- 
knn till (3) therefore, no aathority for 
the proposition that, iu other oases of aon* 
tract, interest may be given by way of 
damages, for detention, when it is not pro* 
vided for in the aontraat and oannot be 

(9) (-823) 2 13 4 C. 318; 3 D. 4 R, 613; 2 h.J. 
(o s * K. B. 33: R. R. 379; 107 E. R. 414. 

( 10) ' 1830 ) 6 Bing 709; 8 L. J. ^o. 8.) C. P. 295; 

4 Nf.& P. -^89; 130 B R. 14.51. 

(Hi (‘892) 1 Cli D. 120 at p. 140; 61 L. J. CM). 
2!t4: fi6 L. T 72>; 40 W. R 194. 

U2) t 1874) TEL. 27: 4' J.Ch. 865. 

flS) *1847t 1« M. 4 VV. 2l4t 16 L.J. Kx. 87; 73 
R. R. 4S4; 4 Railw. Cas. 707; 153 E. H, 1179, 
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claimed under tbe Act. That contention, 
ai already pointed ont, opposed to tbe 
sabeme of tbe Aot and tbe assumption on 
wbieb it is based. Tbe decision of tbe Privy 
Conneil in Burropersaud Boy v. Shantapfrsuad 
Boy (41 in favour of allowing interest on 
me^^re pro6ts was based on tbe long settled 
praotioe of tbe Coort and this and other 
capes in which interest wa«> allowed by tbe 
Privy Counot), in tbe absence of contract and 
independently of tbe Act, must, in my opinion, 
be regarded as oases coming within tbeproviso 
to tbe Aot saving oases in which interest ^as 
payable by law when tbe Act was passed Tbe 
decision of this Court in Muhammad Abdul 
Qoffur Rcwther v. TJamid-i Beevi Ammal (14), 
wbiob has also been cited, does not affect tbe 
present ease, as that was not a case of contract 
as to which, in my opinion, the law is clear. 
It is, therefore, unnecessary to consider it 
farther on this occasion. At tbe sugges* 
tion of tbe Court, tbe appeal as to the dis' 
allowanoe of tbe 6nes imposed by the Bret 
defendant has not been pressed in view of 
our disallowance of interest and with re- 
ference to the position of the parties. The 
decree will be modiBed accordingly. Each 
party to bear bis own costs. 

SesH^oiRi Aitar, J. — T agree. This appeal 
relates to fonr items allowed in favoar of tbe 
plaintiff'O^ntraotnr against the first defend* 
ant, tbe Rajah cf Pittapur 

As regards tbe contention that tbe oontrao* 
tor was bound to take timber from the 
Rajah at the rate at which Local Beards 
supplied their contractors, it is enough to point 
out that tbe contract in this case does not 
contain any suoli stipulation. In the absence 
of any agreement to the contrary, rhe pre* 
sumption is that the purchase by the plaint* 
iff was at tbe market-rate and not higher. 
I, therefore, agree with the onnolusion at 
which the Subordinate Judge arrived on this 
question. 

As regards the claim for tbe fine levied 
by tbe Rajah against the plaintiff, for the 
delay in finishing the building, Mr. Srinivasa 
Aiyangar has agreed not to press this claim. 

As regards tbe third item, namely, the 
value of the sand and stones supplied to 
the plaintiff, the document establishes very 
clearly that the appellant's contention is 

n4)52Tn<l Cas C05: 4? M. Tfi); 26 M. L. T. 242j 
pit M. L. J.466j (1919) M. W. N. -164- 


well founded. The Subordinate Judge baa 
not given snfiSoient weight to Exhibit F-8. 
It was an estimate which was prepared at 
tbe spot. When it was sent to tbe offise of 
tbe Rajah, it was ssrntinised there and tbe 
correct units supplied were entered. It waa 
after this that the plaintiff signed tbe estimate. 
On bis signing if, an order was made that 
a cheque sbruld be issued for tbe amount. 
This by itself is almost oonolusive of tbe 
quantity of sand and stones which tbe plaint- 
iff received from tbe first defendant. There 
are also Exhibits G and XVII (a). Tbe 
latter is a measurement spoken to by the 
plaintiff's overseer and was prepared on tbe 
13th August. 1912. That gives the quantity 
of sand as mentioned in F 8. There is also 
tbe oral evidence of tbe overseer, which 
there ic no reason for not believing. I 
am clear that tbe first defendant is entitled 
to a redoctioD, as claimed by him in this 
respect. 

Now comes tbe last question, namely, 
that relating to tbe award of interest on 
the some decreed. The question arises in 
this way. The work was finished in 
November 1914. Soon after, the plaintiff 
sent in a bill olaimirg payment. The first 
defendant, aooerding to Mr, Srinivasa 
Aiyangar, scrutinised tbe bill and did 
not come to a final oocolusior, until 
a year later, and when the amount 
was fixed and tendered by him, tbe plaint* 
iff did not accept it. Thereupon this suit 
was instituted. The question for eorsidera* 
tion ip, whether, from the date of tbe tendering 
of tbe bill by the plaintiff, the amonrt shculd 
bear interest. 

Sitting with Ayling, J., I bad to corsider 
tie proviaioD of tbe Interest Act, XXXII 
of 1839, at some length in Muhammad Abdul 
Ooffur Bowthfr^, Bamida Beebi Ammal (14). 
Id D>y opinion, nnleas a claim is within tbe 
frur corners of thelnlereat Act, the limitations 
contained in tbe Act are not applicable. Tbe 
language employed by some of the noble 
and learned Lords in London, Ohatham and 
Doier Railway Company v, couth Eaitom 
Bailteay Company (7) shows that the 
object of 3 and 4 William was to extend 
the discretion of tbe Ocurt in favoar of 
awarding interest, in cases of contracts 
which do notin terms provide for interest, 
and Ibis view re(<eive8 considerable support, 
from Bill V. Hgutk Stcfordshire By. (1) 



V«l. LX] INDIAN 

JTOTI PBiSiD SINGH DBG, Iti the matter of. 

where Mr. Lindley, as be then was, who 
appeared as CoaDsel, disoaased the history 
as to interest very folly. Mr. Narayana- 
moortbi eontended that the Aot ehoald be 
held to affeot only those oa^es in whish 
interest is awardable under the Aot and 
not all eases of oontraot. To asoept this 
•ontention would amount to payintr, that 
sontrasts are within the benefit of the Aot 
and not within its misohief. A olass of oases 
eannot some within the protection of a Statute 
without submitting itself to its misohief. We 
6nd the Privy Council in Juggomohun Qhose v. 
Manickchnnii (2) holding that in a oase of 
eontraot, whioh does not oome within the 
Aot, interest was not awardable. In this 
Court, in Kamalimm'l v. Peeru (6) 

and Subramania Aigor v, ^tihramania 
Aiyar (15 , it was held that, in oases (£ 
eontraots whioh are not oovered by the Aot, 
there should be no award of interest. In the 
ease in Muhammad Abdul Qaffur Rowther v. 
Bamida Beebi Ammal (14), we did not differ 
from these deoisions. 1 am, therefore, of 
opinion that, where a oase is one relating to 
a oontraot, the mere faot that the oontraot 
does not oome within the proteotion afforded 
by the Aot is not a reason for holding that it 
is not eontrolled by the Aot. 

Now flomes the question whether the claim 
in this case is within the Aot. As I began 
by saying, it was a olaim advanced by the 
plaintiff for money due after rendering 
accounts of the work whioh be bad done 
for the first defendant. In such a claim 
a debt or sum oertain payable by virtue 
of a written instrument at a certain time ” 
there is no doubt that there was a written 
instrument, but I am not satisfied that it 
is a sum oertain. It is a sum whioh is 
sought to be made oertain by the ooncurrenoe 
of the first defendant to the demand. Until 
that assent is obtained, it is in an un- 
liquidated state. Further, I doubt whether 
it is a sum payable at a certain time It may 
be, as was suggested by the learned Vakil 
for the respondent, thet when no time is 
fixed for payment, the money become® pay- 
able at once. But I do not under-ttand the 
Act as referring to such a legal pmAumn 
tion. As at present advised, in ray ooinion, 
the words oayable at a certain time” relate 
Ifo the agreement between the oarties and 
Dot to a presumption of law. Hiwever 
(16) 31 M. 250; 3 M. L. T. 278; 18 M. L. J. 243. 
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that may be, this oase is oovered by the 
deoision in the Court of Appeal in Hill 
V. South Sta^ordshire Ry. (1). That 
was a oase where the contractor made 
a demand in writing for a sum as balance 
doe to him and olaimed interest. The Vioe. 
Cbanoellor held that the olaim did not relate 
to a sum oercain, payable at a oertain time. 
The same view was taken by the House of 
Lords in Loudon, Ohithamand Dovsr Ra'lway 
Oonp ny v. South Eattern Railway Oomnany 
(7). In that oase, there was a stipulation 
between the parties that aoonunts should be 
rendered and that a payment of not less than 
75 per cent should be made, on account of the 
balanoe appearing to be due on the face of the 
aoooonts eo rendered. The Hou^e of Lords 
oame to the oonolu«ion that there was no 
debt, or sura oertaio, payable at a certain 
time. The present oase is an a fortiori one. 
Here there is no agreement to pay any 
portion of the bill on its bf>ing tendered to 
the appellant ; it became doe only after 
the parties bad settled the aooounts. It 
follows from the above disonssion that the 
olaim in this oase is one relating to the 
oontraot and not one in whioh a sum oertain 
is payable on a oertain date. The provisions 
of the Aot are, therefore, not oomplied with 
and ooncequently the plaintiff is not entitled 
to the interest awarded by the lower Conrt- 
So much of the decree as relates to the 
award of 'he interest up to the date of the 
suit must be disallowed. In this appeal eaoh 
party will bear hie owe ooets. 

M. c, p. 

Vt'crfo modified. 
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Act, as an income derired from other eoorcee and 
should be computed in accordance with the provisions 
of section ' I of the Act. In assessing such incorae 
no deduction can be made in respect of the amount 
paid as cesses, [p ^6^ , cols. i <fc 2.] 

The term "income” may be described as the 
annual or periodical yield in money or reducible to 
a money»vulne arising from the use of real or personal 
property or from labour or services rendered but in 
some cases, e g , income derived from house property, 
the yield must be taken as the bona fide annual value, 
and not necessarily as the actual yield [p. 359, col, 2 ] 

Referenoe agaiDst the order of the Depoty 
Colleitor, Maabbam. 

Meaars. N. 0. Sinha and N. 0. Qho$h, for 
the Petitioner, 

Mr. Stilton (Government Advooate), 

for the Crown. 

JUDGMENT, 

Miller, C. J.— 'This oaae oomee be* 
fore ns on a referenoe by the Board of 
Revenne nnder eeotion 51 of the Indian 
loeome Tax Aot, 1918. The referense was 
made npon the petition of Raja Jyoti 
Prasad Singh Deo of Kasbipur, whcse 
(arable income bas been assessed by the 
Depoty Collector inoloding a som of 
Rs. ],70,7C6 the amount derived by bim 
from rents and royalties of certain collieries. 
Road'Oeas and public works cess amounting 
to Rs. 10,669 have also been levied on 
these rents and royalties under the Cess 
Act. The petitioner claims that (his amount 
should be deducted in assessing bis taxable 
income derived from the sonrce named. 
The question submitted for our determina- 
tion is, whether the full amount of tbe 
rents and royalties received is subject to 
income-tax, or whether, as tbe petitioner 
contends, tbe amount paid in respect of 
cesses should be deducted in ascertaining 
tbe taxable income. Section 5 of tbe 
Income Tax Act enumerates tbe classes of 
income which shall be chargeable to 
income*tax. They are (t) salaries, (u) 
interest on securities, U'tt) income derived 
from boose property; (iv) income derived 
from bneiness, (v) professional earnings, 
and (v() income derived from other souroee. 
With regard to each of these sources of income 
4be Act provides bow tbe taxable income 
eball be arrived at and wbat allonanoes 
eball be taken into account in determining 
the amount to be taxed. For tbe purposes 
of this ease, it is only necessary to refer 
to tbe provisions made with regard to 
olssB (to) iooome derived from business” 
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and class (tt) ineoBoe derived from other 
fcuroea * as it is under one cr other of tbese 
hears that the income in question falls. In 
my opinion, the income in question falls 
under class (vt), but as the petitiooer’c Orst 
contention ie that it falls under class (tv) 
it is desirable to refer to the sections of 
the Act which deal with both these classes. 
Income derived from businese is dealt with 
in section 9 of the Act, which provides that 
the tax eball be payable by an ascessee 
under the bead "income derived from 
business in respect of ike profiis of any 
business carried on by bim. It then sets 
out the allowances which may be deducted 
in computing the proBts. These include 
any rent paid for the premises in which 
the business is carried on, repairs to tbe 
premises, inteie^t on capital borrowed for 
the purposes of Lueiness, premiums paid 
for insurance on the buildings, machinery 
or plant and repairs to the same, certain 
sums for depreciation and renewals, sums 
paid on account of land revenne, Icoal rates 
or Municipal taxes in respect to tbe premises, 
atd, lastly, any expanditore (not being in 
the nature of capital expenditure) incurred 
solely for the purpose of earning such profits. 

Section 11 deals with income derived 
from other fiouroes and provides: (1) "The 
lax eball be payable by an assesses 
under tbe bead income derived from other 
sources’ in respect of income and profits 
of every kind and from every source to 
which this Aot applies (if not included 
under any of tbe preceding beads) with tbe 
bxception of agriocltoral income. (2i Such 
income and profits shall be computed after 
making allowance for any expenditure (not 
being in the nature of capital expenditure) 
incurred solely for the purpose of making 
such income or earning snob profits, provided 
that no allowance shall be made on aocouni 
of any personal expenses of the asseasee.” 

Tbe petitioner contends, in tbe first place, 
that the income derived from rents and 
royalties is income derived from businesfl 
and that it ie only the profits arising from 
such business that are taxable and tbe 
profits can only be arrived at after deducting 
expenses such as cesses and other expenses 
chargeable to revenne account which be is 
boned to pay. He admits that (he deduc* 
tioDS now claimed are not included amongst 
those wbicb are proscribed in section 9 
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of the Aet aUhoa?h that eeefcion does pro- 
vide for the dedootion of ao allowanoe io 
reapeet of land revenue, loeal rates or 
Munieipal taxes in reapeet of business 
premiaea. If it ia legitimate to draw any 
ioferenee from the inolnaion of looal ratal 
and Munieipal taxea amongst the allowaneaa 
permissible under the A«t the inference 
would point to the oonolnaion that it was 
the intention of the Legislature to exelnde 
sesseas and similar ehargea other than those 
mentioned in the aeotion. In faet, if tha 
petitioner’s oontention be eorreet that he ia 
entitled, in determining the iaxable proBta, 
to exelnde all expenditure ohargeable to 
revenue aoeount it would have been unneee?- 

aary for the Legislature expressly to iooloie 

land revenue amongst the allowanoes to 
be taken into aeeount in oomputing the taxable 
profits. The petitioner oontende, however, 
that the allowaneea mentioned in section 
9 and, indeed, in the other sestions dealing 
with the tax payable are not exhaustive*, 
and that it ie only the profits of the 
business which can be taxed. Although, 
in the view I take upon the first point 
raised by the petitioner, it is not neseaaary 
definitely to decide this question, I am of 
opinion that this branch of his argument 
•annot be supported. If, in aasaaaing the 
taxable income, oeaaea must first be deducted 
it would seem to follow that in deter- 
mining the amount of oesa piyibls under 
the Ueaa Act upon the 'annual net profits” 
derived from similar property the amount 
of incomo tax should first bs deducted, but 
it was held in Afanindra Ohandra Nandi 
V. S«':retiry of St%tefor India in Oouncit (l) 
that an owner of mines is liable to pay both 
ineome tax and road cess tax on the same 
net profits derived, or royalty received, by 
him from tbe mines. That case, in so far 
as it dealt with tbe liability to pay ceese^i, 
was affirmed by the Judicial Oommittee 
of the Privy Council S.-^e Afanindru 
Ohandra Nandi v. Secretory of State for India 
in Council (’J) . No case has been called 
to our attention in which taxes impoeed by 
Statute, unless speoially provided for in the 
Act, have been deducted in computing the 

amonnt payable either for cess or inoome*tax, 

(1) fiiC 257:6 0. L J. U8. 

(2) 9]nd. Caa 311; 3s I. A. 31; 38 C. 37?; 15 C. W. 
N.201! b A. L. J. 140; l3 C. b. J.I24; 9 M. L T. Hit): 
13 Bom. L. R.82| 21 M. L. J. 365; (1911} 2 M. W. N. 
63 (P. C.}. 


but as, in my opinioo, the income derived from 
rents and royalties of collieries does not eome 
under the headof income derived frombusineas, 
it is unneoeasary definitely to determine this 
point. It seems to me that the ineome in 
question is no more income derived from 
business than is the income derived from 
the lease of house property or land uasd 
for tbe purpose of carrying on business. 
The royalties received in the present ease 
do not depend upon the profits earned by 
the lessees of the mine but npon the 
quantity of coal raised and the royalty 
will be payable whether the lessees make a 
profit or not and section 9 has no application 
to the present case. 

I am of opinion that tbe case falls under 
section 11, which refers to income derived 
from other sources. 

Thepetitionercontends, inthe second place, 
that even if this is so tbe cess should be 
deducted from tbe taxable income. His argu* 
ment based upon this eectiou ia two-fold. In 
the first place, he points out that the 
section refers to both income and profits, 
that linoome may comprehend something 
wider than profits but that the royalties 
in question are profits and can only ^ be 
ascertained after dedueting all out-goiugs 
nesesearily incurred not only for the purpose 
of earning the profits but charged thereon 
by Statute to revenue account. It is true 
that the section relates to both income 
and profits. The ssetioo, however, is dealing 
with various kinds of income and includes 
all those not specially mentioned in the 
first five classes referred to in section 5, 
and it is quite conceivable that the word 
“profits” would be a more apt term than 
tbe word “income” to describe some of tbe 
cases included. But I can see no reason 
why royalties received from mines should 
be regarded as anything other than income 
in the ordinary sense. Thare^ is no defini* 
tlon of the word “income” in the Act itself 
bat its meaning as there used can, I think, 
be determined with sofiiiient accuracy from 
a perusal of the Act. Without giving an 
exbau"tiyo definition, it may he deiiribed 
as the annual or periodical yield in money 
or reducible to a mouey-valoe arising from 
the use of real or personal property or 
from labour or services rendered, bearing 
in mind that in some oaaop, 5 p., icuomt* 

derived from bouse property, the yiotd 
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and not nefleaaarily as the aetoal yield 
Investments and rente derived from hooves 
and land are instanoea of ineome arising 
from the oae of property whilst salary 
wages and professional earnings, inolnding 
pensions, are instanaea of ineome arising 
from labour or servioes rendered. Inoome 
derived from busineae may, in certain 
eases, be a oombination of both alasses. 
It IS not, however, the gross inaomeso deriv 
ed that is in all oases the taxable inoome. 
Certain allowenoes from the gross income 
are provided for by the Aat and oertain 
•lasses of in«ome are exempt, but onless 
the exemptions or allowances are provided 
for by the Aot there wonld appear to be 
no ground for holding that suah are per* 
miSBible. In the present oaee the only 
allowanae provided for in eeation ll ia 
any expenditnre. not being in the nature 
of capital expenditure, inourred solely for 
the purpose of making suah income or 
earning such profits. As a last resort, the 
petitioner coutenda that the amount levied 

for cesses is an expenditure inourred solely 

for the purpose of making the income, 
but it would, in my opinion, ha an undue 
straining of plain language to say that 
the payment of road cess ie an expenditure 
inourred solely for that purpose. The 
liability to pay ceases results from the 
in#ome having been made, and the payment 
of the cess aan hardly be said to form a 
necessary part in the making of the inoome 
which must some into existence before the 
liability to cess arises. The payment of 
•ess 18 a necessary expense arising in 
o^onnestion with the ownership of royalties 
but it 18 in no sense an expenditure inaurred 
for any purpose incidental to the making of 
the income. 

In my opinion, the question submitted for 
decision to the High Court, vit , whether 
payments made by the petitioner on account 
of the local cess are to be deducted before 
his income is assessed to income tax under 
section 11 of the Income Tax Aat mo-»t be 
answered in the negative. The petitioner 
will bear the costs of this reference. 

Modmok, J. — In my opinion, the owner 
of a coal mine receiving royalty upon coal 
is not a persoo earning profit^^ f«om a 
business. His income falls uoder .po-i n. 5 
(vi)% lofome Tar Aot, ae an ioooma derived 
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of section II, 

Too Aot mokea a differoooe between 
witbTn th^ t"'’ 

w, bm the term inoome, bot prn6ts ere 
not eynonymoas with inoome. For the 
parnoeee of the present oaee, however, this 
diatin.lion le not material, the royalties 

wheth i«, 

let ^ho “°der the Oeea 

Aot ehonld be dednotod before aesoaeing 
looometax, ® 

lo my opinion, olanee (2) of eeotion 11 

IS eibanetive aod no rates or tales of 

Trofif ■>“l••■lation is net 

profits after euoh profits have been earned 

oan be dednoted in making the oompntation. 

A oomparison of olanse (2) (,k) of section 

9, the wording of which it identical wirh 

clause (2) of section 11, would seem to 
make It oleir that expenditure incurred 
for the purpose of earning income or 
profits means sums paid or liabilities 
incurred, the purpose of which is to feed 
the spring from which the income is 
derived The expenditure must be incurred 
as a condition precedent to the production 

L- The payment of a tax 

which 18 conditional on the making of an 

income and which is to be calculated on the 

amount of such inoome after it has come into 
existence cannot be said to be expenditure for 
the making of such inoome. For our 
present puroose.s, the term "net profits” as 
used in the Cesc Aot is synonymous with the 
term income” as used in the Inoome Tax Aot. 

In the next place, even if payment of 
road and public works cesi^es could be 
called expenditure for the purpose of 
earning the inoome, it is clear that it is 
not expenditure incurred solely for snob 
purpose. In so far as the State, in return 
for the payment of the cesses, grants inter 
aha to the asse^see security for the eujoy- 
ment of his income the payment may be 
said to some extent to be made for tne 
puroose ot earoiog suco inco up. but »t 
oao lot h -1 said to be made i-oleJy for 
such Duroose It for this reasou toat 
land reveune, local rates aod Aluoicioal 
rax-4-* do not come under the exception 
providHii in olanee (2) (ix) of aeotion 9 
aod m*o ll o-'o^ieiin has bsen made for 
them in clause (2) yviii). No special pro- 
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yisioD has been made in reflpfot of road and 
pnblio worktj cesses and if the royalty 
receiver had been a person carrying on a 
bneinese, be coold not have claimed a deduc- 
tion for them 

The same principle must apply to the 
ease of an assesses whose income baa to 
be computed under section 11, and these 
cesses cannot be deducted in his case 
also. A tax leviable as a condition prece- 
dent to the creation of the source of 
income, anob as a lioense*fee, would stand 
on a different footing, bet that ia 
uot the case here. I atrree, therefore, with 
the view taken by the learned Chief 
Justice. 

B'JCKhill, J. — I agree generally. Cesses 
under the Cese Act, 18t0, are admittedly, 
leviable upon royalties received from 
the working of mirep, (see section 72). 
Royalty received from niinec is income 
derived from other souroeB” section 5 (ti) 
Inoom? Tax Act, 1918, and not “income 
derived from business.” Such royalty is 
liable in respect of both income-tax and 
road-cess and public works cess. 

In oonaidering what ia the income derived 
from business the word income means 
‘proSts of the business” Lsee section 9 (1)]. 
[flow these preSts are to be arrived at, 
eeotioD 9 (2) shows, and there are many 
deductions which may rightly be made 
from what may be called the “gross receipts” 
before the 6gare of the proQts properly 
assessable for income-tax is arrived at. 
But in the ease of income derived 
from other sources” the only abatement 
contemplated is the broad one expressed 
thus in sab'Seotion (2) : Such income and 
proBts shall be computed after making 
allowance for any expenditure (not being 
in the nature of capital expenditure) in- 
curred solely for the purpose of making 
such income or earning such profits.” In 
this reference this is clearly a cnse con 
oerning ‘‘income” and not “profi's”. But 
even if royalty d riv^d from mine* o u*d 
be regarded as falling witnin the prira-<e 
“income derived from business” under 
section 5 (iy), it dose not appear that 
road or public works cess could be re- 
garded as sums p-iid on aooou'it of land 
revenue, local rates or Municipal taxes as 
contemplated under section 9 (2) as being 
papable of being deducted from gross 


receipts in order to arrive at the properly 
assessable profits which is the synonym 
for “income derived from business” as 
designed in section 5 (tv). 

It is most difficult to see bow in the 
case of “income derived from other sources", 
the assessment of which is regulated by 
section 11 and in which the abatement 
possible in arriving at the taxable income 
and profits is confined to a deduction of 
“any expenditure (not being in the nature 
of capital expenditure) incurred solely for 
the purpose of making such income or 
earning such profits” it can be argued that 
“road or public works cesses” are 
expenditure incurred at all for the purpose 
of making income or earning profits. 

The Board of Revenue in its order of 
Reference, dated the 17th July 1920 puts 
forivard the tentative suggestion that there 
is foundation in common sense for an 
argument that a sum which is levied on 
the proceeds of a property, before such 
proceeds are at an owner’s disposal and 
which (I suppose the property is meant) 
is not at the owner’s disposal itself, is 
not part of his income ; but to my mind 
this is not a logical idea but really an 
ad rnisericordiam plea. Cases may well 
be imagined, with thought, in which a 
person’s receipts which fall under section 
11 could be diminished by various causes 
over which it is conceivable be might have 
no control and which yet might have no 
connection either with capital expenditure 
or with producing such receipts ; in such I 
cannot see bow the operation of sub- 
section (2) of section 11 could possibly 
be invoked in favour of the asseasee. It 
appears to me that though, as regards 
the person working the mine, the royalty 
paid by him to the landlord ia part of 
the profits of the mine, yet, that 
royalty, as regards the landlord, is part of 
the landlord’s income and in no proper 
sonse his “pr fits,” 

Id my view, the royalty receiver .is 
liable to bo assessed (a) for iocome*tax, 
for road and public works cess on 
the same sum, namely, the royalty payable 
to the royalty receiver by the lessees of 
the mines; and that the contention of the 
Board of Revenue is correct. 

Anstcered in the n.-gattoe. 
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LAHORE HIGH COURT. 

Fjr.t Civil Ai-pbal Wo. 1691 of 1920. 

Janaary 17, 1921. 

Present : — Mr. Jastiae Cbevis. 

JHAN WAR DAS— Dbfendant 
— Appellamt 

versus 

BODH RAJ — Plaintiff— 
Respondent. 

Costs— Defendant sued in representative cajMCily — 
Order making defendant personally liahle for coats— 
Discretion of Court— Appellate Court, interference 
by. 

The Cuurts have a discretion to make such orders 
as to costs as they think fit and, unless that discretion 
is exercised unreasonably, an Appellate Court should 
nob interfere. 

Whore a defendant, ivho is sued in a representative 
capacity, raises unnecessary defences, the Court 
has power to mako him personally liable for the 
costs of tbo plaintiff. 

First appeal from the decree of the Die* 
triot Judge, Data Gbez! Khao, dated the 
20th April 1920. 

Mr. Kanwar Narain, for Lala Jagan ^ath, 
for the Appellant. 

Lala Mukand Lai Suri, tor the Respond* 
ent, 

JUDGMENT, — This is an appeal only as 
regards costs. The plaintiff ened the defend- 
ant for a settlement of aocoante doe by 
the late father of the defendant. The 
defendant pleaded not merely that be was 
not personally liable but he seems to have 
raised every other plea that conld be thonght 
of. lesoes were framed and decided all 
in favoor of the plaintiff, except (bat the 
defendant was held not to be personally 
liable. It wae finally found, after going 
tbrongb the accounts, that the plaintiff was 
entitled to Ri. 20,U00 odd, but the plaintiff 
said that be wanted a decree for Rs. 8,000 
only. The meaning of this clearly was that, 
as the plaintiff was only to get a decree 
against the estate of the deceased, it was 
useless for the decree to be more than 
could be recovered from that estate The 
plaintiff conld only be the loser as be 
would have to pay enhanced Goart'fee. 
The lower Court gave a decree for Rs, 8,000 
to be realised from the estate of the 
deceased in defendant's hands and directed 
that, as the defendant raised all sorts of 
pleas which bad been decided against him, 
the defendant was personally liable for 
costs* Tbe defendant has appealed urging 
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that he should not be made personally 
liable for costs. The Courts have disoretioDto 
make such ordera as to costs as they think 
fit and, nnless that discretion is ezersised 
unreasonably, an Appellate Court should 
not interfere. The reasons given by the 
lower Court for making the defendant 
personally liable for costs in the present 
case seem to me perfectly sound. 

On behalf of the defendant it is urged 
that be had no personal knowledge as 
to bis father’s dealing and was not, 
therefore, in a position to make any ad- 
missions ; but io such a oasa it was 
Quite easy for the defeudant to say that 
he had no knowledge as to the real state 
of affairs and could, therefore, make no 
admissions and oonld only ask the Court 
to require the plaintiff to prove his ease. 
There was, as far as 1 can see, no need 
to set np a large number of pleas. 

Tbe appeal is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Dccrrb No. 41 

OP 1919. 

May 31, 1920. 

Present : — Sir Asutosh Mookerjee, Kt., 
Acting Cnief Justice, and Justice Sir Asutosh 

Cbaudburi, Kt , 

BIRENDRA KUMAR BlSWAS — 
Plaintiff — Appellant 
versus 

HEMLATA BISWAS — Dbfbndant-* 

RBi>P')NDENT. 

Divorce Act (IV of '8S0^, *. 19 — Divorce— Cruelty— ' 
Syphilis, when amounts to cruelty— Martiage, breach of 
promise of — Syphilis, whether good defence to action— 
Medical examination, refusal to submit to, effect of. 

In order to austain a plea of cruelty in an action for 
divorce on tbe ground that one of the parties to the 
marriage ia suffering with syphilis it must be shown 
that the disease has been actually communicated to 
tho complainant, and that tho complainant was not 
only ignorant of tho oxiatenoe of tbo disease at tbe 
time of its communioation, bub that it was know- 
ingly and wilfully commuaicaCed [p. '^67, cob I.J 

The existence of syphilis at the time a contract 
to marry is entered into, or the iocorrug of tbf 
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disease after sach contract is entered into, farnishee 
a good defence in an action for breach of promise of 
the contract to marry, even though the disease was 
acqnired after the making of the contract but 
through no wrongful act of the defendant. Lp. 3o4, 

col. 2,j » . ^ 

Whei’e a person is alleged to be suffering from a 
loathsome disease, and refuses to attend for medical 
inspeotiOD, the Court may properly draw an unfarour* 
able inference, [p, 867, col. 2.j 

Appeal from the jadgmeot and deeree of 
Mr. Justice Fietoher, dated the JJlst March 

1919. , 

Mr. A. A. Avetoom (with him Mr. M. N. 

Eanji^aO, for the Appellant. 

Mr. B. C. Bonnerjee (with him Mr, B. 0. 
Qhose). for the Respondent. 

JUDGMENT. 

Mooibbjeb, Aoto. 0. J.— This U an appeal 
from a judgment of Mr, Justice Fletcher in a 
suit by a husband under section 18. read with 
section 19, of the Indian Divorce Act, 1869, 
to declare his marriage with the defendant 
null and void on two grounds, namely, Arst, 
that the respondent was impotent at the 
time of the marriage and at the time 
of the institution of the suit, and 
secondly, that his sonsent to the marriage 
was obtained by fraud. The parties are 
Indian Christiana in an humble state of life 
and were married on the 15th February 
1918 at the Baptist Church at Eotally in the 
subarbs of this City. The petitioner alleged 
that the parents of the respondent, as also the 
respondent herself, were, at the time of the 
marriage, suffering from a highly infectious 
and incurable form of syphilis ; that this fact 
was wilfully concealed from him ; that his 
consent to the marriage was thus brought 
about by fraud, and that he discoverel the 
condition of his wife only on the second day 
after his marriage. Toe petitioner further 
stated that be had found it impossible to 
consummate the marriage and had according* 
ly instituted tbn suit on the 4th April 1918, 
so that the marriage might ha declared null 
and void. The respondent denied that she 
had syphilis at the time of her marriage and 
asserted that the marriage had been consum- 
mated with the result that she had contrast- 
ed the disease from her husband. The 
question of fraud does not appear to have 
been investigated in the Court below ; but 
three medical practitioners who had seen the 
girl deposed as to her condition, the petitioner 
and the respondent also testiOed in support 
pf their respective allegations. Mr. Justice 


Fletcher has found on the evidence that the 
marriage has not been consummated ; that 
the respondent is a virtuous girl, aod that 
she suffers from hereditary syphilis. This 
is undeniable on the medisal testimony aod 
is evidenced by the ulcerated condition of 
her palate and nose. As there had been no 
examination of the private parts of the girl, 
it was impossible to say whether they were 
in any way diseased. In these cirsumstanoes, 
Mr. Justice Fletcher declined to annul the 
marriage, although be found that the has* 
band would run a degree of risk if he had 
sexual intercourse with bis wife. On the 
present appeal, Mr. Avetoom has contended 
on behalf of the husband that the test to be 
applied in oases of this description is, 
whether the condition of one of the parties 
to the marriage, at the time of the marriage, 
rendered eonsummation practically impossi* 
ble, and if this is established the marriage 
is voidable. In support of this argument, he 
has relied upon the decisions in G.v. G. (1) 
and H. V. P- (2). In the former ease a 
middle-aged wife bad sussessfully resisted 
consummation for three years not because of 
malformation or structural defect, but 
because she suffered from excessive sensibi* 
lity ! her condition was hysterical and to a 
certain extent beyond her control. Lord 
Penzance held that as there was practical 
impossibility of sexual intercourse, without 
which the ends of marriage, namely, the 
procreation of children and the pleasures 
and enjoyment of matrimony, could not be 
attained the husband was entitled to a decree 
for nullity. In the second case. Sir James 
Hinnen ruled that the impediment in the 
way of intercourse must be physical, and 
made a decree for nullity, as it was establish- 
ed that, whenever the husband endeavoured 
to consummate the marriage, the act brought 
on hysteria, so that be could not effect his 
purpose without employing such force as, 
but for the marriage, would have amounted 
to rape. Mr. Bonnerjee, on behalf of the 
wife, has contended that the decisions 
mentioned prescribe the extreme limit of the 
rule of impotence atd s'loold not be extended 
to oaaea like the present. In support of his 
argument, he has referred to the judgment 

(1) (1871) 2 P. i D. 287,- 40 L. J. Mat. 88, 35 b, I' 
510; 20 W. R. 103. 

(2) (1878)3P. 126, 
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of Sir Cresawell in Stagg v. Edgecombe 
(3) where a petition for nullity by a wife 
was (on the anthority of the deoieion 
of Dr. Bettesworth in Welde v. Welde (4) 
that the impotenoe mast be a visible inoapa* 
oity) dismissed, as the alleged impotenoe 
of the husband was not due to disease or 
natural inbrmity bat was oooasioned by the 
indulgenoe of a disgusting and degrading 
habit. None of the oases oited in argument 
is direotly in point, and the question raised 
is plainly one of 6rst impression, so far as 
this Court is oonoerned. The matter oon- 
eequently requires careful investigation, 
epesially in view of the faot that it is only 
in oomparatively reoent times that the true 
nature of syphilis has been revealed by 
Boientiho inveetigator.s. 

An eiamination of the oases in the Br tish 
and Aroerioan Courts nhows that the question 
of the legal effeot of the existenoe of syphilis 
on oontraote to marry or on the married 
etatos has been ooneidered from three stand 
points, whiob, though distinot, are mutually 
related, namely, 6rst is the oxistenoe of suob 
a disease a valid defense to an action for 
breaoh of a oontraet to marry, secondly, ie the 
existenoe at the time of the marriage a 
ground for annulling the nnion and, thirdly, 
is it a ground for divoroe. 

As regards the Bret question, namely, 
whether the existenoe of syphilis in one of 
the parties to a oontraat to marry is a good 
ground for resoission by the other, we have 
not been able to traoe any reported oase in 
Dugland where the point has been judioially 
determined. Lord Kenyon in Atchison v. 
Baker (5) is reported to have laid it down as a 
general rule that if the oondition of the parties 
was obanged after the making of the oontraot., 
it was good ground for either to break off the 
engagement. In the oase before him, he 
ruled that where the plaintiff had beoomo 
aiHioted with an absoess in bis breast and the 
defendant had refused to marry him on that 
ground, an aotinn for breaoh of oontraot 
oould not be eustained. The same rule has 
been applied where the aOl oiion was syphilis; 
KiUileT V. Grant (o), etllcn v Baker (7), 

(8) (1863) 3 S\Y. & Ti. 240; 32 L. J. Mat. 153; 9 
Jut. (n. e.) Ov-S; 8 L. T. G4'<; 12 \V. 11 19, 

(4) 2 Low 68uat p.ObO; 101 K. K. 4»7. 

(6) (1796) 2 Poako 03. 

(6) (18781 2 111. App. 236. 

(7) (1882) 41 Am. Eep. 444; 86 K. 0. 91. 
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Schackleford v. Hamilton (8). The rule 
enunoiated in these oases may be briefly 
formulated ; where syphilis is oontrasted, 
prior to but was not knowu to exist at the 
tims that the oontraot to marry was entered 
into, or where suoh disease was oontraoted 
subsequent to the making of the oontraot 
to marry, but through no wrongful act of the 
defendant, its existenoe furnished a good 
defenoe to an action for breaoh of promise. 
It is to be observed that in both the oases 
ju^it mentioned, the affliction was of a serious 
type, and, perhaps, incurable; the rule might 
well be otherwise where the disease is suob 
as to be easily ourable and where the plaintiff 
assents to a postponement of performanoe. 
The reason for the rule is best stated in the 
words of RufSo, J, in Allen v. Baker (7). 

We oannot understand bow one can be 
liable for not fulfilling a oontraot when the 
very performanoe thereof would io itself 
amount to a great orime, not only agaiost the 
individual but against sooiety itself. How* 
over, oooe doubted, it is D 0 «r generally oon* 
oeded that if the performanoe of a oontraot 
be rendered impossible by the aot of God alone 
such faot will furnish a valid exouse for its 
non*performanoe ; and snob a stipulation will 
be understood to be an inherent part of every 
oontraot. It is likewise true that, whenever 
the main part of an executory oontraot be* 
oomes imp'issible of performanoe from any 
oanse beyond the power of the party to 
oontrol, it will be treated as having be* 
oome impossible in toto. Why should not 
the same principle apply to a oontraot, 
the fulfilment of whiob, owing to oauses 
eubsequently intervening and altogether 
independent of any default of the party, 
oan only be produotive of oonseguenoes 
disastrous to the parties themselves, and 
snob a« may entail misery upon others to 

oome after them? The usual, and we may 

say legitimate, objects sought to be attained 
by snob agreements to marry are the 
oomfort of assooiation, the consortium vitse, 
as it is oalled in the booki ; tbe gratifio** 
tion of the natural passione rendered lawful 
by tbe union of the parties ; and the prO' 
oreation of ohildren. And if either party 
should (hereafter beoome by the aot of Gjd 
and without fault on bieovro part, unfit for 
suob relation, and inoapable of performing tbe 


(8) (1892; 16 L. R. A. 631, 19 S. W. 6. 
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duties inoident thereto, then the law will 
exeuse a tion*9oinplian8e with the promise — 
the main part of the aontraot having 
beoome impossible of performanae, the whole 
will he considered to be so-. ..The law will 
eonstrain no man to assume a position so full 
of peril, as to have placed within his reaeh 
the lawful means of gratifying a powerfnl 
passion, at the risk of another’s beslth or 
life and the possibility of bringing into the 
world ehildren in whose aonstitotion the seeds 
of a father’s sin ehall lui k ” 

The point, as we have said, hss not been 
direstly deeided in England. The defendant 
in Utill V, Wright (9) refused to sarry out his 
promise by reason of his having beoome fHiot* 
ed with bleeding of the longs rendering eexual 
interoooFe dangerous to himself.” The Court 
held that this was not a soffioient answer to 
the petition. The Court of Queen’s Benoh was 
equally divided, while in the Court of Ex* 
sheqoer Chamber, the deoision waspronoonoed 
by a majority of four againet three. The 
rule adopted by the majority is a deviation 
from the general doctrine (hat in contracts 
of a pereonal rature, illness of the premia* 
Eor rendering him incapable of fulBllirg the 
terms of his agreement is an excure for 
r oo'performanse : Boast v. Firth ('0), 

i?o6i«iow V. Dai’iscn (11). It may be noted, 
however, that the role in Hell v. Wright 
(i») was approved hy Montague Smith, J , 
in Boast v. "Birlh (10), where he distingoiehed 
marriage contracts from other contracts. 

‘ in the care of a contract to marry, the 
man, though he may be in a bad state of 
health, may nevertheless perform his ocn- 
tract to marry the woman and eo give hir 
the berefit of ecoial position so far as 
in bis power, though he rray he cr.alle 
to fulBl all the obligations of the nratriago 
state, and it rests with the woman to fay 
whether she will enfrreo cr nnrnnoe the cor* 
tract,” Sir Frederick Pollock, in his Treatise rn 
Contract, has adversely eriticifed this deeificn 
and has expressed the opinion that it cannot 
be maintained except against the common 
understandiDg of mankind and the general 
treatment of marriage by the Law of England 

(9) (1868) El Bl. Sl B1 7^6: ll.S R. R. 881; 27 L. J. 
Q. B. 346: 6 Jur. N 8.) R2; I2(i E R. 688. 

10) 1868) 4 C.P. 1 at p. 8; 38 L. J. C. P. I; 19 
L. T. 264; 17 W. R. 29. 

(ID '1871, 6 Ex. 267; 40 L. J. Ex. 172; 24 L. T. 
766; 19 W. R ’03G, 
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that the acquisition of legal and sooia^ 
position by marriage is a principal and in- 
dependent object of the contract. It rosy 
well be doubted whether the rule will be ap- 
plied to a case where the diseare is of a 
dangerous and infectious character. 

As regards the second question, namely, 
whether the existence of syphilis in either 
party at the time of the marriage renders 
the marriage voidable, the answer must 
depend primarily on the nature and objects 
of the marriage relation itself. As observed 
by Dr. Lushington in Beane v. Aveling 
(12), the two principal ends of matrimony 
are, a lawful indulgence of the pa^-sions to 
prevent licentiousness and the procreation 
of children according to the evident design 
of Divine Providence. Whatever other object 
theorists may ascribe to the marriage rela- 
tion, the practical statesman must oontinne 
to regard it as a civil inatitution whose 
chief purposes are the legalisation of sexual 
commerce between the parties and the per- 
peluation of the race. Capacity for sexual 
intercourse must exist at least in poMS, at 
the time that the marriage is entered into. 
It is for this reason that permanent and 
incurable impotency existing at such time 
and of such nature as to render complete 
and ratural Fexual interflourse between the 
parties practically impossible is reorgnised 
as a ground for the amendment of the mar- 
riage [See the judgment of Lord Johnston 
ard Lord Dunedin, in A. B. v. 0. B. (I3) 
and of the Hoope of Lords in A. B.v.O. B. 
(14)]. The capacity for eexoal inteioourse, 
it is true, is not necessarily affected by the 
existence of syphilis and yet such disease' 
may render coition practically iroposeihle. 
Reference may, in this cocreotiVn, he made 
to the following papFsge from the judgment 
of Ross. C. J.,in liyd r v. Byler (15). 

‘While there was no malformation 
which renders complete Fexual intercourse 
impossible, there wta a physioal condition 
that rendered her (the defendant) incapable 
of healthy coition. Every such act, by 
reaeon cf her physical oonditicr, was 
attended with great danger of oommuni- 
eating to him incurable diseape. a dtrease 
ei dar verir g his health and life 

(12 (184*^) I Robertaon Eco. Rep. 279 at p. 298* 
163 E R. 1219. 

Ii3;('906 8 F 6''3: *13 Scot. L R, 411. 

( 4 ( 1886 , 12 Rettie 36; v2 Scot T. R, 46’. 

(16) (1894) 44 Am. St. Rep. b33{ 66 Vermont 168. 
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••••;•; lo the ease at Bar the 

petitionee’s organs of genera'ioo at the 
time of the mafriage were in an inoarably 
diseased condition, whieh, while it did not 
physioally render beriosapable of aopalation, 
or of bringing into life a ehild, a mass of 
syphilitie sores, as good as dead when born, 
yet it did render oopnlation and proore- 
ation on the part of the petitioner impraotio* 
able, besause the a#t endangered both his 
health and life.” 

To the same effeet is the opinion of a 
Foil Benoh of the Supreme Conrt of Massa* 
ohosettsin Smith y. (16). In that ease 

the aetion for the annnlment of marriage was 
brought by the wife on the groond that, 
at the time of the marriage, her husband 
was oonstitutionally aftliated with syphilis 
in snob state of development as to render 
a sore very remote and doubtful; be bad 
knowledge cf bis sondition at the time 
he entered into the marriage, but sonsealed 
the fast from the plaintiff, who immediately 
upon learning of it and before the marriage 
was oonsnmmated, left him, and refused to 
live with him as bis wife. Knowlton, J., in 
pronoonoing the deoree for annulment of 
marriage, observed as follows: — 

His ooncealed disease was snob as would 
leave with him no foundation on whioh the 
marriage relation oould properly rest. It 
had advanced to snob a stage as probably 
to be inourable. The libellant soold not 
live with him as hie wife without making 
herself a viotim for life and giving to her 
offspring, if she had any, an inberitanse of 
disease and suffering. ...Few, if any, would 
be bold enough to eay that it was the 
duty of the libellant on discovery of the 
fraud before consummation of the marriage 
to give herself up as a sacriBce and to become 
a party to the transmission of such a disease 
to her posterity.” 

in both the oases just mentioned the 
persons were, it will be obierved, aiH oted 
with an incurable form of syphilis. It can 
hardly be doubted that sound public p)liay 
would not permit an extension of the rule 
to cases where the disease is easily curable. 

It ii the permanent or probably permanent 
character of the malady, rendering sexual 
intercourse impracticable throughout lbs 

(tO) (1838) 171 Mass. 401,68 Am. 8t. Rep. 440; 41 

L. li. A 800. 
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continuance of the marriage, that farniehes 
the reason for the annulment and the maxim 

^culd apply cess inte rationm eessat lex ipsa. 
Ihe determination of the question, 

whether in a partionlar case the disease is 
or IS not onrable, may be a matter of 
considerable difficulty. But it ranct be 
remernbered in this connection that recent 
scientific investigations have brought to 
light the grave injury which as the 
inevitable consequence of iLfsction, may 
rejuU to the husband or the wife, as the 
case may be, and to their ‘progeny. We 
need refer only to the monographs by Dr. 
Shillitoe on the Primary Lssioos and E^rly 
Secondary Symptomsof Syphilis as seen in the 
female, c£ Dr. Gow on Syphilis in Obstetrics 
and of Dr, Atkinson on Medico-Legal 
Associations of Syphilis (See System of 
Syphilis, Oxford Series, Volume 1. Chapter 18, 
Volume II, Chapter 26 aud Volume VIII, 
Chapter 15). In these circumstancep, the 
rule as enunciated in the American Courfemay 
well be applied. The fact that one spouse 
is sffiicted with syphilis does not neaes* 
sarily make him or her impotent. Impotenoy 
is ordinarily understood to mean incapacity, 
which admits of neither copulation nor 
procreation, capacity for sexual intercourse 
seeming to Le the matter chiefly regarded 
in the adjudged eases on the subject. 
Hence impotenoy has been taken to mean 
pyhsica] and incurable incapacity from enter* 
ing into the marriage, that is, incapacity 
to consummate the marriage. Prom this it 
has been held, in Byitr v. Ryder (15), that 
where at the time of the marriage the 
wife was efH oted with incurable spybilis, 
which, though not an absolute bar to 
copulation, rendered the act impracticable 
as endangering both the health and life of 
the husband, there was each iuoapeoity as 
eotitU.d him to a decree for anuulmeot of 
marriage. On the other hand, it was ruled 
in Vondal v. Vondal (17) that the concealed 
existence of snob a disease was not a 
sufficient ground for a decree of nullity 
of marriage, where it appeared that by 
medical treatment the danger from inter- 
course oonlJ have been obviated. The dis- 
tinction appears to ue to be based on reason 
and good sco'e. 

As regards the third question, namely, 


(17^ (1900) 175 Mass. 38J, 78 Am. St. R >p. 602, 


Vil. Li] WDIAII 

6IRIKDB1 SUMIS B16W1S K. HEMLiTA BISWAS. 

does the exietecoe of eyphilis io ooe of the 
parties furnish a good ground for divoroe 
to the other ; there are eases in the English 
as also in the Amerioan Courts where the 
matter same up for ooneideration direotly 
or indireotly. These deoisions have in general 
held that in such eases a divoree may be 
deereed on the ground of ernelty. To 
eonstitute snob a ground of sruelty, it is 
usually required that the disease should 
have been aotually sommunieated to the 
eomplainant, that the complainant should 
have been ignorant of the existence or nature 
of the defendant's disease at the time of its 
•emmunioation and that the defendant 
should have infected the petitioner know* 
ingly and wilfully. If all these facts are 
established, no question o.n obviously arise 
as to the propriety of granting the divoroe 
unless there are faots showing a condonation 
of the offence [topkin v. Vopkin (IS), OoUelt 
V. Collftt (19), Oiorci V. Oiocci (20), Jenei 
V. Jone$ (21), N. v. N. (22), Brown v. flroten 
(23), Boardman v. Boardman (24), Morphett 
V. Morphett (25) which were all reviewed 
by Lord Shand in Strain v. Strain (26). 
Reference may also be made to the deoision 
in V. Bennett (27), Beg, v. Sinclair (28), 
Btgarty v. Skine (29) and Rfg. v. Clarence 
(20) ; in the last mentioned esse, the Judges 
of the Court of Queen’s Bench as the Court 
for consideration of Crown Cases Reserved, 
held by a majority of nine against four 
that a husband who had fraudulently 
concealed from his wife that he was 
suffering from syphilis and bad thereby 
obtained her consent to sexual intercourse 
with the result that the disease was com • 

(IR) (179i) 1 HagR. Ecc. 733 (note). 

(19) <1838 1 Curt. 678; 163 E, R. 237. 

(20] (18^4) 1 Spink. Eco. 12t; 18 Jurist 191. 

(21 j (1 860 1 Searle & Smith 1^8. 

( 22 ) (1863] 3 Sw. & Tr. 234; 9 Jur. (n. b.) 1203; 9 
L. T. 26*1. 

(28) (1865) 1 P. & D. 46; 35 L J. Mat. 13; 11 Jur. 
(n. 8.) 1027; 13 L. T 645; 14 W. R. 149. 

(24) (1868) 1 P. & D. 233: 14 W. E. 1024. 

(25) (IS69) 1 P. <le 0. 702; 28 L. J. Mat. 23; 19 L. 
T. eOUl7 VV.B. 471. 

(26) (1886) 18 Rettic 182 at p. 136; 23 Scot. L. E. 
90. 

ia7) M8651 4 F. 4 F. no.5. 

(28) 1867) 13 CoxO. 0. 2S. 

(29) ( 1876) 2 L. E. Ir. 273; 4 L. B. Ir. 288; 14 Cox 
C. 0. 146. 

(33) (1888) 22 Q. B. D. 23: 68 L. J. M. 0. IP; 6) L, 
T. 280; 37 W. B. 166; 16 Cox 0. 0. 611; 68 J. P. 149. 
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municated to her was not guilty of having 
committed an "assanlt" upon her, occasion* 
ing actual bodily barm” within the mean* 
ing of 24 and 25, Viet , C. 100, sections 20 
and 47. 

We have finally to consider the allega* 
tioo of frand. It may be stated as a general 
rule that, eonaealiDent of a Icatbsome and 
incurable form of .<-yphi]i8 is recognised as 
a frand sufficient to warrant divoroe or 
anoDlment, specially where the existence 
of the disease is discovered by the other 
parly before the marriage is aonsnmmated 
and the parties immediately separate. It 
Eeems that snob disease must be aclnally 
or probably incDrable, but annolment has 
been granted notwithstanding a more remote 
possibility of a cure [5miM v. Srrdth (16), 
Vondal V. Vor.dal (17), Sfewron v. iSwwsqn 
( 1), Crane V. Crane (32) see also the notes to 
State V. Lowell (ftS), ipon v. Lycn (34), Burger 
V. Buiger (35)], 

In there eiroumstanoes, we mnet hold 
that there has not been that full investi* 
gation of (he case which the gravity of the 
result to the parties concerned required. 
The appeal must ccneeqnently he allowed, 
and the ease remanded for re trial. The 
allegation of frand will be investigated and 
the question whether the condition of the 
respondent makes the rule of impotency, as 
explained above, applicable, will be carefully 
reooDcidered. We may add that it is necessary 
that there ehould be a proper medical 
examination of the person of the respond- 
ent. Reference may on this point be made 
to the following passage from the judg- 
ment of Lord Stowell in Brigge v. Morgan 
(36) : "It kae been said (bat the modes resorted 
to for proof on these occasions are offensive 
to natural modesty ibut Nature has provided 
DO other means ; and we must be under the 
necessity either of saying that all relief is 
denied, or of applying the means within 
onr power, The Court must not sacrifice 
justice (o notions of delicacy of its own,” 

(31 ) (1903) 178 N. y. 64; 70 N. E. 120. 

( 82 ) (ie99 62N. J. Eq 21; 49AtI. 784. 

(33) (l(-99) 79 Am. St. Eep. 868 at p. 373; 78 Mian 
168; 80 N. W. 877. 

(34 (1907) 230 IIL 860, 18 L. R. A. (n. b.) (996; 82 
N. B. 860. 

(85) (1911) 86 Kaa 664. 

(86) (IS20) 8 Phili. 825; 3.Hag. Con. 324; 16' f u 
1889. 
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See also horton v. Selfw (37), Pollard v. 
Wyhourn (38), AlcBon v. AUt07i (39), Sparrow 
V. Barriton ^40 , aflBrmed in Barrison v. 
Sarrtson i4i\). Where a party refuses to 
attend for inedioal in^peotioDs the 
Court may properly draw an unfavour- 
able inferenee. This was laid down in the 
ease of a female respondent F. v. P. (42) 
and was extended to the ease of a male 
respondent in B. v- B. (43) and was applied 
again in tVe oase of a female respondent in 
TF. V. 8. (44). The Courts naturally exeroise 
a wide disoretion in ordering physical ex- 
amination and always doeo, subjeot to euofa 
oonditions as will afford proteotion from 
violenee to natural delioaey and sensibility. 
We nnderstand that the respondent does not 
objest to a proper medioal examination. 

Costs of this appeal will be oosls in the 
suit. 

Chaddburi, J. — 1 entirely agree. 

Appeal allowed, 

(37) (1819) SPhill. 147; 161 E. U 1283. 

(P8) (1828) 1 Hag Ecc. 726; <62 E R. 732. 

(39) {17?8) 2 Lc© Eco. 676; 16i E. R 445. 

(40) (1841) 8 Curt. 6; 163 E. E 638. 

(41) (1842) 4 Moo r. C C6;6Jur.899; 13 E. R. 238. 

(42) (18961 76 L T. 192. 

(43) (1901) P. 39; 70 L J. P. 4. 

(44) C905) P. 235; 74 L. J. P. 112; 93 L. T. 456. 


PATNA HIGH COUKT. 

Civil Rivisiom No. 216 of 1920, 
Deaember 20, 1920. 

Pretenl-. — Mr Justice Jwala Prasad. 

Lala HANDMAN LAL— PetiTiohir 

versus 

Musammat RAM PEARI KOER— 
Opposite Parit. 

Cinl Procedure Code (Act V of $8, 16), 162, 

O. XXSIV, r 6 — iJortgage-decree — Persoval decree 
against persons not mor/s)aj 7 or » — Inherent poteer of 
Court to set aside decree. 

A Court bu3 inbereut power to eat aside an cx parte 
decreo, passed by oversight under Order XXXIV, 
rule (', of the Civil Procedure Code, us ogaiu8taper»>oii 
who is not the mortgagor. 

Appeal from a aeoision of the Munsif, 

Arrah. 

Mr. n. P. Sinha, for the Petitioner. 

Messrs. Sunder Lai and Bogho Prasad^ for 
the Opposite Party. 


JUDGMENT. — Tha Rale most be dis- 
charced. Tha anphoant obtained a mort- 
gage dforee, dated the 7th of Junuary 1918, 
againct. (he mortgagor, Bnimukand Singh’, 
his eon, and the opposite party, defendants 
Nos. 3 to 5, who were purohasers of the 
interest of Debi Prasad, in whose ta^hta 
the mortgaged property by partition had 
fallen. The defendants Nos, 3 to ■S resisted 
the mortgage, suit on the gronnd that the 
mortgagor had no gmaita right in the 
mortgaged property and that it being the 
• erait land of the proprietors and having 
fallen into the takhta of Dsbl Pra«ad, the 
predeoeosor-in interest of the defendants 
Nos. 3 to 5, the mortgagee had no right to 
make the said property liable for the raort* 
gage debt 

This plea was overruled by the finding 
of the Court in the mortgage-suit, that 
the property in dispute was the kasht right 
of the mortgagor, Balmakund Singh, and 
that their mortgage lien subsisted in 
it in spite of its having fallen into the 
lakhta of Debi Praead. Aooordingly, a pre- 
limirary ranrtgage-deoree » as passed on 
the i8 h of Deoember 1914 and ultimately 
a final dtoreo nnder Order XXXIV, rule 6, 
was paseed on the 7th of January 1918. 

The fuortgaged property was sold in 
execution of that decree on the 6th of 
May 19 t, for the sum of Rs PI. On the 
2Dd of November 1919, the petiliotier 
applied for a perfonsl decree under Order 
XXXIV, rule 6, whiah remained unsatisfied 
OQi of the net prnoeede ( f the sale of the 
mortgaged property on the 13th of January 
1919. The Court passed the following 
order:— “The decree- holder- plaint iff applies 
for the preparation of a decree under Order 
XXXIV, rule 6, of the Code of Civil Proce- 
dure. as it IS said that the A-hole of the decree 
money could not be satisfic-d by the tale 
of the mortgaged property. Service of 
notice cn the judgment debtors has been 
proved. Hence it is ordered that let a 
decree asked for be prepared for the sum 
of Rs. 253 14-9 inasmuch as the decretal 
sum amouidrd to Rs. 334 14-9 while the 
property fe'ohed only Rs fl OO The sale 
is SHid to have taken pl'>ne foi that som 
on the 6th c-f May 1918. ” 

In pursoaiu'e of this order, the decree wae 
prepared in P.>rm tl. Schedule 1). to the 
Civil Procedure Code, prescribed for the 
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l^p^ratioD of sash deoree. In the deorae 
tjiie names of the mortgagors as well as 
oppo8ite>party Nos. 3 to 5, the parobasers 
of the mortgaged property from Debi Prasad, 
were ineladed. The names were eopied oat 
from the preliminary and the final deorees 
of 1918. The money and the personal 
deeree thus prepared nnder Order XXXI V, 
rale 6, was pat into ezeention and the 
property of the opposite party defendan'.s 
Nos. 3 to 5 was attached. 

On the 3rd of February 1920 an applioa* 
tion was made by the defendants Nos. 3 
to 5 oontesting the legality of the deoree 
passed, on the ground that they were 
not the mortgagors in the bond of the 
^5th of May 1896 and henoe no personal 
deeree under Order XXXIY, rale 6, oould 
be. passed against them. The applieation 
purported to have been made nnder Order 
IX, rule 13, and under seotion 151 of the 
Oode of Civil Procedure. The Court held 
^at, inasmnoh as the notice of the appli< 
eation for the deoree nnder Order XXXlV, 
ri^e 6, was served upon the defendants 
Nos. 3 to 5. the right to apply nnder 
Order IX, rule 13, was barred by time. 
It aseordingly oonsidered their applieation 
under the inherent power vested in the 
Oqurt by section 151 of the Code of 
Qivil Procedure and, by its order of the 
2pd August 1920, directed that tbeir 
names be deleted from the decree under 
Order XXXIV, rule 8. 

The main contention of the learned 
Yakil on behalf of the decree- holder 
applicant is that the Court was wrong 
in exercising the inherent power nnder 
section 151 of the Oode of Civil Procedure, 
inasmuch as the oppo'^ite party bad other 
remedies provided by the Code to set aside the 
decree passed under Order XXXlV, ruled, 
on the 13th of January 1919. It is true 
that the opposite-party bad a right to pre- 
fer an appeal from the deeree and also 
to make an application for review of it 
under Order XLVII of the Code of Civil 
Procedure, and ordinarily section 151 of the 
Oode would not apply to oases where the 
aggrieved parties had other remedies provided 
in the Oode. Vide Muthidk Ohettiar v. Bawa 
Sahib (1). The faots of that case are 

(1) 26 Ind. Caa. 4Pi 27 M. L. J. 605- 1 L W 
969. 


different from those of the present. I have 
carefully read the decision in that case and 
certainly, when the applicant came long 
after his right was barred under Order XXC, 
rale 90 of the Oode of Civil Procedure, and 
after be had been ansueoassful up to the 
Appellate Court in hid application nnder 
Order XXI, role 89, it would have been 
unjustifiable to stretch the scope and 
object of section 151 of the Oode of Civil 
Procedure to apply to that case. 

The recent Full Bench case of Qadi 
Neelaveni v. Marappareddigari Narayana Beddi 
(2), has dealt with the matter very fully 
and exhaustively and has summarised the 
decisions cf different Conrts of India upon 
the question of inherent jurisdiction of 
Gourtn nnder section 151 of the Code of 
Civil Procedure. Woodroffe, J., in the case 
of Bukam Ohand Boid v. Eamalanand Singh 
(3* as a result of a review of a number of 
cases, observed as follows; — It has thus been 
held that, although the Code contains no 
express provision on the matters hereinafter 
mentioned, the Court has an inherent power 
ex debiio juttit ic to consolidate ; postpone 
pending the decision of a selected action ; 
and to advance the bearing of suits ; to stay 
on the ground of convenience cross suits ; 
to ascertain whether the proper parties are 
before it ; to enquire whether a plaintiff is 
entitled to sue as an adult ; to entertain the 
application of a third person to be made a 
party ; to add (section 32 not being 
ezbaustive) a party ; to allow a defence la 
formi paupetie ; to decide one question and to 
reserve another for investigation, the Privy 
Council pointing out that it did not require 
any provision of the Code to author 'e a 
Judge to do what in this matter was justice 
and for the advantage of the parties ; to 
remand a suit in a case to winch neither 
section 562 nor section 566 applies ; to stay 
the drawing up of the Court’s own orders 
or to suspend tbeir operation, if the 
necessities of justice so require ; to stay, apart 
from the question whether the case falls 
within seotion 545, the carrying out of a 
preliminary order pending appeal ; to stay 
proceedings in a lower Court pending appeal 

(2j .53 Ind. Caa, '47; 43 M. 94; .37 M. L J. 599; 2H 
M. L. T. :-77; 10 h. W, 606; (1920) M. W. N. I'J 
iF. B 

(3) 33 C. 027 lit p.;93?; 3 C. L. J. 67. 
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aljd to appoint a temporary gaardian of a 
minor upon sooh stay; to apply the prineiples 
of res jniicafa to oases not falling within 
Beotions 13 and 14 of the Code and so forth”. 
The aforesaid passage has been referred to 
with approval in the jodgment of almost all 
the learned Jojges who delivered separate 
judgments in the aforesaid Full Bensh 
Madras oase. Referring to the aforesaid 
passage Abdul Rahim, C. J , said. “There 
is no instanoe, so far as I am aware, of an 
ei' parte deoree being set aside opon an 
application made for that purpose in eases 
other than those ooming under Order IX, rule 
13”. Asflordingly, it was held in that oase 
that the Court had no power to set aside the 
ex parte deoiee passed under the inherent 
jurisdietion referred to in seafion I6l of the 
Code of Civil Prooedore. 

The learned Vakil on bahalf of the 
applioant relies very strongly upon the 
aforesaid deoision and the passage from the 
judgment of Abdul Kuhim, C. J., referred 
to above. I am in full agreement with the 
view expreased in the aforesaid Full Banoh 
deoision, but eaoh oa^ie has to be 
judged upon its own merits. It cannot be 
laid down as a hard and fast rule of 
law that in no oiroumstanoe^ the power of 
the Court under seotion 151 of the Code 
san be exercised in respest of an ex parte 
desree exoept under the provisions of Order 
EX, rule t3. The learned Chief Juatioe of 
Madras himself observed: “I do not, however, 
wish to enggest that the inherent power of the 
Court mentioned in seotion 151 of the 
Code i^ to be limited to oases in whioh 
it oan be shown to have been already 
exeroisod, for that would be unduly limit* 
ing the soope of section 15 1,” and I would 
add *‘rhe objeot for whioh the soone was 
enaoted and the inherent power was vested 
in Courts.” Beoanoe in no previous sase 
the power was exeroised with respect to 
et parte deorees, it oaonot be contended 
that saoh piwer should never be exeroised 
in Huoh oases. Woodroffe, J., from whose 
deoision the important passage quoted 
above has been referred to in the Full Benoh 
Madras deoision, continues ; “These instanoes 
(and there are others) are suffioient to show, 
Orstly, that the Code is not exhaustive 
and, eeooDdiy, that in matters with wbioh 
it does not der-I, the Court will exeroise 
an inherent jurisdiction to do that justioa 
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between the parties, whioh is warranted 
under the oiroumstanoes and whioh the 
neoessitiee of the case require.” 

In the present oase It has been admitted 
by the Mnnsif himself, and he very rightly 
says that do personal deoree oonld be 
passed against the opposite- party who are 
not the mortgagors in the bond under 
Order XXXI V, rule 6” and ob8erves,in oonneo* 
tion with the order of the 13th January 1919: 
“I would not have passed it, bad it been 
brought to my notioe that these applioants 
are not ezeontants of the mortgage deed.” 

The order of the Munsif, therefore, was 
admittedly passed on a misaprehension on 
aoeount of the faot not having brought to 
bis notioe that the opposite-party were not 
the exeeutants of the bond. It was the 
duty of the petitioner before us to obtain a 
decrea under Order XXXIV, rule 6, on 
plaoing before the Court the true fasts and 
eirsumstanoes. He knew very well that the 
mortgaged property was sold and that none 
but the ezoutants of the bond were liable' 
for peisonal deoree for the balanoe of the 
deoretal amount unsatished by the net 
prooeeds of the sale of the mortgaged pro* 
perty. He bad a right only to prooeed against 
the exeoDtants of the bond under Order 
XXXIV, rule 6. He was guilty of omission 
to give eorrest information to the Cbnrt. He 
sannot be permitted to take advantage ni 
his own lashes, if not of fraud. 

The desree under Order XXXlV.rule 6, has 
to be prepared upon the pleadings in the 
original suit and the preliminary and the 
6nal deorees passed therein. A mere glance 
at those dosuments will slearly show that no 
deoree oonld be passed under Order XXXlV, 
rule 6, against the opposite-party. It was 
the mistake uf the Court, and the offisere 
of the Court were probably deoeived by 
the deoree*holder. Snob mistakes sannot 
be permitted to be oontinued in spite 
of the dissovery of the mistake, on the 
ground that the right of the opposite* 
party was barred by time or upon the 
ground that the opposite party did not take 
steps to have the ex parte desree set 
aside. It must be remembered that the 
opposite- party was not bound to oome 
to Court for they knew full well that the 
application of the deoree-hold^-r was not a 
real application against them but an appli- 



Vol. LX] INDIAN CASKS. 371 

BHAOiT EAM-?ALTAN DAS 0. UAKGiT BAM-SSIBBU RAU. 


Rateable tZisirtbit^ion, order disallowing -^Rieoieion, 
■whether lies. 


oatioQ to have a perRonal deoree against 
the ezeoatants of the bond. It is when the 
deoree holder ezeouted the deoree and 
paraaed the opposite party io attaohing 
their property that they thought of ooming 
to Ooart and pointing ont that there was 
a mistake npon (he cffiie reoord in the pre- 
paration of the deoree. 

On no prinoiple of law the power of the 
Ooart oan be onrtailed to set right suoh 
mistakes. The inherent power yssted in the 
Court under seotion 151 of the Code of 
Civil Proosdure Is ansple to oover the 
Court's jurisdiotion in fa?e3 I ke this. I 
would go further and hold that seotion 
152 of the Cole might well be applied 
for it is an error arising from the aooi* 
dental slip of the offioe in the prepara* 
tion of the deoree, an omission wbiob may at 
any time be oorreoltd by the Court either of 
its own motion or on the applioation of any 
of the parties. No que^ition of limitation 
applies either in (be applioatioa under 
seotion 151 or seotion 152 of the C)de 

I may also mention that the fjrm ap* 
pended to the Code of Civil Prooedure for 
the preparation of the deorees under Order 
XXXIV, rule 6, mentions on the heading 
''Deoree against mortgagor personally”. That 
is the form wbioh baa been employed in the 
preparation of this deoree. In the present 
•ase, therefore, it was never intended to 
pass a deoree against persons other than 
the mortgagor. 

For all the aforesaid reason^, 1 overrule 
the ooutention on behalf of the applioant 
and oondrm the order passed by the 
Munsif. The application is dismiASsd with 
•osts. Hearing fee one gnld mohiir. 

Apflication dismissed. 


LAHORb) HIGH COJRT. 

Civil REVisio.-f Pztitiom No. 569 of 1918. 

January 24-, 1921. 

Present : — Mr. Justioe Cbevis. 

Tub Shop ksows as BHAGAT RAM* 
KaLYAN das, thbouoh 
KALYAN das — Petitionkks 

versus 

mangat ram.shibbu ram 

AMD 01HBR8 — BbSPONDEMTS. 

, Oivil Procedure Code (AetV of 1908j, 53 . 73, 115— 


The High Coui-fc will not intei-foreon revision with 
orders allowing or disallowing chims to rateable 
distribution, save in exceptional circumstances, [p. 
372, col. 1,] 

PelitioD, under seotion 44 of Aot III of 
1914, Puniab Courts Aol, and seetion 115 of 
the Civil Procedure Code, for revision of the 
order of the Senior Subordinate Judge, 
Montgomery, dated the 30th May 1918. 

Dr Motii Lai, for the Petitioner. 

L^la Hargopal, for the Respondent. 

JUDGMKNT. — Mangat Ram and Sbibu 
R^maretbe judgment-debtors in this ease. 
Three dilTerent 6rms obtained deerees 
against them. (1) Bbagat Ram Halyau 
Das, (2) Chandu Ram*Tota Ram (now 
rearesented by Lola Hargopal Vakil) and 
(3) Jawahar Mal-Daoki Nandan, who though 
eerved have nut appeared in this Court. 
Bbagat Ram-Kalynn Das are the petitioners 
in this Court. They applied for ezeeution 
on the 8lh March 1918 and by a farther 
applioation dated the 9th April 1918 they 
asked to share in a proportionate distribution 
of assets. The property wbieb bad been 
attaohed sold on the 22nd April and 
assets were realised on (he 22Qd, 21th and 
26sb of April. On the lUh of May 1918 
the petitioners’ applioation for ezeeution was 
dismissed for default. Petitioners pot in a 
fresh applioation on 29th May 1918 wbieb 
was dismissed on 30th May on the ground 
that it had been presented long after realiza- 
tion of assets. On the 30th of May 1918 
the sale was ooubrmed, and, as the sale* 
prooseds were more than sutBoient to satisfy 
the deereos of Chandu Kam Tota Ram and 
Jawahar Mai- Dsoki NanJan, these two firms 
were paid rff in full. On the 3l8t of May 
1918 the petitioners applied for the balanoe 
of the money and got a sum of Rs. 447, This, 
however, was insoffioient to satisfy their 
deoree for Rs 9.0, and after an abortive 
attempt to appeal to the Dislriot Judge against 
the order of 30th May dismissing their 
applioation they osrae to this Court on the 
revision side. Tlieir petition was put in good 
time but thc-y named ae respondents only the 
judgment debtors, and tbongh asking for 
rateable distribution, they never impleaded 
the rival deeree-holdera as parties until two 
years later. 
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Lala Hargopal on behalf of Chanda Ram- 
Tofca Ram raises two preliminary objeotions ; 
(1) that this Oonrt should not interfere on 
revision as the petitioners have an alternative 
remedy under sestion 73 (2), Civil Proaedure 
Code, and (0 that this Court should not 
interfere in a ease where the persons against 
whom relief is sought have by negligence not 
been impleaded for more than two years. 
Dr, Nand Lai quotes Sri Krishna Doss v. 
Okandook Ohand (1) as an authority for the 
proposition that High Courts should inter, 
fere on revision in auoh eases, Lala Har- 
gopal, however, points out that the general 
practise of this Court is not to interfere and 
be aites Pun;a6 Nuioml Bank v. Salamot 
Stngh (2), Fatal Din v. Narain Singh (3) and 
Badhe Kithen v. Bholu Mai (4). These are 
all eases of applications for rateable distribu- 
tion and this Court has oonsistenly declined 
to interfere on revision with orders allowing 
or disallowing claims to rateable distribotior, 
save in exceptional eiroumstacces. In the 
present case I do not see such oiroumstanoes 
as would warrant interference. Counsel on 
both aides have quoted TiruehittamhaU OhsUi 
V. Seshayyangar (6) which lays down that 
only those persons are entitled to rateable 
distribution who have applied for execution 
of their decrees prior to the realisation of 
assets and whose applicitions are still on the 
61e and undisposed of On behalf of the peti- 
tioners it is urged that their applications were 
still pending when the assets were realised 
and thatabtenoeon the30tb May 1918 should 
not have pevented the Court from making 
distribution of assets in accordance with the 
provisions of law. For the respondents it is 
urged that as the petitioner’s application for 
execution was dismissed for default before 
the assets were actually distributed, the 
petitioners have no right to share in the 
distribution. This is a law point which J 
am not going to decide as it will probably 
be put in issue in a regular suit. I may also 
remark that, even if this application were to 
be accepted, still, as is pointed out in Punjab 

(1) 4 Ind. Cab, 600j 32 M. 83^ 6AI. L. T. 125- 10 

M. L. J. 807. ’ 

(2) 82 P. H. lOOGj 193 P. L. R. 1905; 115 P. W. R. 

12S P. fi. 1000; 119 P. L. R. 1903; 163 P. W. R. 

1012* ^ ' 
l6) 4 M. 383; I Ind. Doc. (n. 9.) 1 102. 
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National Bank v. Salamat Sinah (2) this 
would apparenthy not prevent one side or 
the other from bringing a regular suit under 
feclion 73 (2), Civil Procedure Code, 
hurthep, in this particular case, it is obvious 
that the petition is directed only against the 
rival decree holders who were by negligence 
not impleaded as respondents for more than 
two years. This appears to be an additional 
ground for refusing to interfere on revi- 

BioDc 

The application is dismissed with coats, 

Application dismissed. 


PATNA HIGH COURT. 

Civil Rctision No. 96 or 1920. 
December 13, 1920. 

Pfe»en<: — Mr. Justice Jwala Prasad, 
SUKAN SAHU — Pbtitiomib 

versus 

JHARI MAHTO — Opposit* PiRTf. 

C«v«l Procedure Code (Act V oj 1908J, 0. Vll, rr. 14, 
18 — Scope and object of rates — Document not produced 
along u'ith plaint, whether can be relied on subsequently. 

In objo3t of rale 14 of Order VII of the Oiril 
Procedure Code, is to shut out euspioious dooumeuts 
nnd to afford as little opportunity as possible for the 
production of false aud fabricated documents in 
( Durt, but whore it is made clear to the Court that, 
in spite of tbo document not baring been filed or 
entorod in tbo list along with the plaint, the docu- 
incut cannot bo said to have been fabrioated on the 
face of it, there is no reason why the party should 
bo debarred from using such a document in Coort. 
[p 374, col. 1.] 

Appeal from a decision of the First Subor- 
dinate Judge, Small Cause Court, Mongbyr, 
dated the 23rd Jauuary 1920. 

Mr. Murari Prasad, for the Petitioner. 

Mr. N. N. Sen, for Mr. 8. K, Miittr, for the 
Opposite- Parly. 

JUDGMENT. — This is an application 
under section 25 of the Provincial Small 
Cause Courts Act (Act IX of 1887) against 
the decision of the Small Cause Court 
Judge of Mongbyr, dated the 23rd June 
1920, diemiaeing the suit of the plaintiff. 
Tbe plaintiff claimed Rs. 270 as principal 
and Rs. 182 9-9 as interest on account of 
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the loan advanaed to the defeodaots od 
two dates Rs. 250 on 9tb Aghan Sudi 1324 
and Rs. 20 OD 5th Ohaitra Sudi 1324, The 
plaint was Bled on the 13th of November 
1919. The plaintiff's ease was that the 
defendants nsed to borrow money from time 
to time and that the loans advansed used to 
be entered, aooordingr to the nsnal praotise, 
in bis rokar books and aoooants. Tbe 
defendants denied the liability based upon tbe 
bahukkatai and alleged that they had 
ezesuted a sud&/»arna deed for Ibe money 
borrowed in easb from the plaiutiff, Tbe 
plaintiff examined two witnesses and tbe 
defendant No. 1 was examined on behalf 
of tbe defendants. Tbe Court dismissed 
tbe suit solely on tbe ground that tbe 
plaintiff failed to prodnoe his rokar book 
in time and *'it was not safe to ast upon 
the lekha as suffioient t3 fasten tbe defend- 
ants with tbe liability.". 

Tbe lekha (ledger) is an abstrast of 
the rokar book showing the several advanoes 
made to eash person. The rokar is a 
daily book of aoooants showing the advanees 
made from day to day, 

Witness No. 1 for the plaintiff, Misri Lai, 
tbe writer of tbe rokar and the khah, 
was examined. He gave oral evldenoe as 
to tbe advanses alleged by the plaintiff as 
having been made to defendant No. 1 
in his presenoe. He also stated that he 
entered the said advanoes in the bahii 
and when the ro\ar bahi (daily register) 
was shown to him in order to be proved 
by him, tbe Court refused to admit it on the 
ground that it was “not Bled with tbe 
plaint." The khila (ledger) was, however, 
allowed to be proved and was marked 
Eibibit 1, apparently beoause it appeared 
to the Court that this was Bled with the 
plaint. 

Tbe learned Vakil on behalf of the 
plaintiff oontends that the Court was 
wrong in rejeoting tbe rokar bahi. He 
lays that it was filed in Court along with 
the plaint, and it shows tbe Court seal of 
tbe 13tb November 1919, tbe date on which 
tbe plaint was Bled, at pages 61 and 62 
of tbe rokar, whioh he produoes in this 
Court. He says that both tbe rokar as 
well as tbe khati were filed along with 
the plaint and were taken bask with the 
permission of the Court as they were 
books of daily use in tbe plaintiff's business. 


Mr. Sen on behalf of the opposite 
party defendants disputes tbe eorreitness 
of the sontention upon tbe ground that 
tbe list of the books filed along with the 
plaint showed that only one book was died 
and that was the book (ledger). It, 

however, appears from the list that the 
plaintiff filed a book sailed 'VoVar bkai khata.'* 
A oopy of the extras! from that book was 
also filed and is now marked Exhibit 1. 
In tbe remark oolumn of the list of the 
dosuments it is noted that the original was 
sompared with the oopy and was allowed 
to be returned. The sopy filed is no doubt 
a oopy of the khata. It refers to the 
pages of the rokar, pages 61 and 62. It 
appears to be olear that both the books 
go together and the plaintiff classed them 
as one book ' rokar lihi khaia\ and from 
the seal of the Court it is also olear that 
both the books were filed in the Court 
one and the same time. Tbe Court was, 
therefore, apparently under a misapprehen- 
sion as regards tbe non-filing of tbe rokar 
and 1 do not know whether the attention 
of the Court was drawn to the fast that 
it bora the seal of tbe Court, nor do I 
know what would have baen tbe decision 
of the Court if it were aware of tbe 
Court seat being on the book in question. 
I have read tbe plaint and 1 more than 
doubt whether tbe claim of the pUiutiff 
oan be said to ba a olaim based upon 
tbe bahi-khata in question. His oase is 
bised upon the loan advanced to tbe de- 
fendants. The hahi’khati is used as evidence 
of tbe loan cantaining the cnutemporaneoua 
entries of tbe payments made. It would 
have baen otherwise if tbe defendants had 
signed tbe book, and the plaintiff’s suit were 
based npon the basis of an acknowledge 
msnt of tbe advances made to bim. I, 
therefore, think that tbe document in ques* 
tion really comes under sub section (2) of 
rale 14, Order VII, of tbe Code of Civil 
Prosedare, namely, a document upon whioh 
tbe plaintiff relies as evidence in support 
of his olaim. Tbe plaintiff in such a case 
was required to enter such docauaent of 
evidence in a list to be annexed to the 
plaint. The plaintiff has done so, for tbe 
second item olearly indicates that tbe 
plaintiff did so. The dooumeot in question, 
theiefore, being only a piece of evidence 
which was entered in tbe list filed with 
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the plaiol, the reqairementa of the law 
were oomplied with and the Coart wap, 
therefore, wrrng in not admitting the dcca- 
ment in evidence. Even 'f the doeomenfc 
ongbt to have been 6Ied, and wne not 
filed, along with the plaint and that the 
Court bad jurisdiutinn to refoee it onder 
rule 18 cf Order VII, the Ooort ezereieed 
the jariediotion or the diforetion ve.^ted in 
it by law perverpely. The object of the 
roles in Order VII of the Code ie to shot 
out saepisioas dcoumentn and to afford as 
little oppoitanify as possible for the pro- 
duction cf fahe and fabricated dcoQtaents 
in Ooort ; bnt where it is made clear to 
the Court that, in spite of the dooaoient 
not having been filed nr entered in the 
list along with the plaint, the docoment 
•annot be said to have been fabricated on 
the face of it, there is no reason why the 
party sbonld be debarred from using snob 
a doeument in Court. The plaint was 
filed on the 13th November and was re- 
gistered on the 15th of November Theie fs 
no dispute that the plaintiff filed at leaet the 
khata bock, a copy of the extract from the 
book and a list enterirg therun the said 
docnment. The khata book as well aa (he 
copy cf the extract clearly refers to the 
entries at pages 61 aid 62 cf the toV-r. 
The rokar was produced in ('curt ard 
bears eeala of the Coart. The writer of (he 
book was produced in Court and there is his 
cath as to (be acooraey and oorrcotreFs of 
the entries therein. The Ctutt ocght to 
have, therefore, allowed this droment to he 
admitted and then to decide the plaint ff's 
cla’m after ecnsidering this dcoomer t along 
with the other evidence of the plaintiff The 
rokar book which was piodooed in the lower 
Coart wootd have clearly shown to the Cnnrt 
that it was a huge bof k oor.lafi irg it. 
numerable entries and the sait having been 
decided within six weeks it was not very easy 
for the plaintiff to forge it in such a short 
time. I am far from saying that the Court 
ought to have accepted this evidence as true, 
but the airenmstanoes of each oa^^e have to be 
considered in order to decide whether a 
docnment should or should net be entered in 
evidence though not filed aloi g with the 
plaint or entered in the list urdei role 14 of 
Older VII. The oirorm^(ai oes of this case 
leave nu menner el dcubt thet thih was one 

of the caesB where the Cemt ought to have 


allowed the plaintiff to prove bis claim by 
means of the rokar book wbioh be sought 
to do, Tbe eases of Ranchhod Hirabhai v. 
Secretary of State Jor India (1) and Detidai 
Jog.iian v. Hrjada Regain (2) bear me 
oQi in tbe principle enunciated above. 

Lastly, tbe Coart acted illegally in omit* 
ting to oonsiderthe oral evidence offered on 
behalf of the plaintiff. As already slated 
t!)e plaintiff examined two witnesses (o 
prove the advances actually made to the 
defendants in respect cf which the plaintiff 
brought the present suit. The defendants 
simply denied the loan. Whether the ro.kcr 
book was filed cr not, it was tbe incumbent 
duty cf the Court to consider the oral 
evidence and to sooept or to reject it. If the 
oral evidence proved (he plaintiff’s cafe and 
it wdS woithy of credence, there was no 
reason why the plaintiff fhoold not have 
SDocfcfded in (he Conrt below on tbe strength 
of (be oral evidence offered by him. 

For all the aforesaid reasons, I am 
oorivinced that there has been a failure (f 
justice. 1 accordingly set aside tbe order of 
tbe Small Cause Court Judgedism'ssing the 
suit of (I e plaintiff and remand (he case to 
him for disposir gof it in accordance with 
law and in the light of th<* aforecaid remarkvi 
after giving the plaintiff an opporten.'ty to 
prednee tbe rokar bock in queetiou, Tbe 
osfs of this appeal will abide (he 
result. 

The rokar book filed here has beta 
returned to the learned Vakil appearing on 
behalf of the plaintiff, to be produoid in tbe 
Court below. 

Htarirg fee oue gold mahur, 

Ordtr set aside 

(1) VJiS B. IT.'t; 11 Ind Dec. (.s. s ) 6«7. 

(2) 8 B, :'77; 4 Ind Dec. (n. b.) 626. 
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LAHORE HIGH COURT. 

Secokd Civil Appeal Ko. 2499 op 1916. 
December 7, 1920. 

Present Jnstioe Wilberforee 
aod Mr. Justice LeRoEsigDol. 

SULAKHAN SINGH. Mikof, thbouqh 
■ Musammat KAEAM DEVI— Dependamt 

— Appellant 
venue 

SANTA SINGH and anotber— Plaintipps— 

Respondents. - 

Marriage— ‘Muhammadan woman living as wife with 
Sikh- Presumption- Appeal, second- Legitimacy- 
Finding of iact, whether binding. 

The law presumeB against vice and immorality, 
and where it is proved that a Muhammadan woman 
lived with a Sikh for a number of years as liis wife, 
there is a strong presumption in favour of a marriage 
having taken place between them. 

Although a finding on the question of legitimacy 
is one of fact, it will not be upheld in second appeal 
where the lower Appellate Court has ignored 
important pieces of evidence and the strong pro- 
sumption of the law in fafonr of legitimacy. 

Seoocd appeal from the decree of the 
Additional District Jadge, GojraDwala, at 
Sialbot, dated the I7tb May 1916, reversing 
that of the Sub-Judge, First Class, Gujran* 
wala, dated the 5th July 1915. 

Mr. Qobind Ram, for the Appellant. 

Mr. Cooper, for the Respondents during 
arguments. 

JUDGMENT.— Sulakhan Singh, the de- 
fendant-appellant in this ease, is admittedly 
the son of one Natha Singh by a Muham- 
madan woman, Musammat Kammon; and the 
only question before us ie, whether be was 
born in lawful wedlock. Natha Singh 
died in 1903 and hie land was then mutated 
in favour of Sulakhan Singh. Musammat 
Kammcn had previously been married to a 
Muhammadan -Kumhar named Umar and the 
lower Appellate Court has refused to re- 
cognise Sulakhan Singh as the legitimate 
son of his parents on the ground that there 
is nothing whatever to show whether Musam’ 
mat Kammon had ever been divorced from 
her Bret husband. 

Id the appeal it is urged that the lower 
Appellate Court has totally ignored a moet 
important pieee of evidence, namely, an 
admission by Dava Sinph, the father of the 
present plaintiff, at mutation in 1903 to the 
effect that he was willing that the land 
should be mutated in favour of Sulakhan 
Singh. It ic also pointed out to us that the 
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lower Appellate Court also paid no atten* 
tion to an unrebutted statement by Musam* 
mat Kammon herself that her former boa 
band bad died some six or seven years before 
the birth of Sulakhan Singh. The decision of 
the District Judge was merely based upon 
the fact that the evidence of a divorce of 
Musan-mat Kammon from Umar was not 
Buffiolent nor was there adequate proof of an 
alleged aonversion of Musammat Kammon 
to the Sikh faith. We consider that the 
District Judge would have come to a 
different conclusion if he had paid due 
attention to the evidence which he has dis- 
regarded. It is aleo not denied that 
Musammat Kammon lived as a wife with 
Natha Singh fcr a ncmber of years and, this 
being the case, as the law presumes against 
viee and immf rality, there is a strcng pre 
Bump^ion in favour of a marriage having 
taken place between them. See Amir AH 
and Woodrcffe’s Law of Evidence, 5tb Edi- 
tion, page 72 , and the authorities quoted 
therein. Another authority on the same 
point is aoDjlained in a recent judgment of 
this Court, namely, Ibrahim Ali Khan v. 
Mubarak Begam (1). 

Although, therefore, the decision of the 
lower Appellate Court on the question of 
legitimary was one of fact, we cannot uphold 
its decision, as it has ignored important 
pieces of evidence and the strong presump- 
tion of the law in favour of legitimacy. 

We, therefore, accept this appeal and dis- 
miss plaintiffs suit with costs thrnugbout. 

Apred accepted, 

«1) 66 Ind. Oas 923; 1 L.’. 220; 82 P. L. R, 1920; 
20 P. W. E. 1920. 


PATNA HIGH COURT. 

Civil Revision No. 2l7 of 1920. 
January 12, 1921. 

Present : — Mr. Justice Das 
Rafis JALALUDDIN — DeoBicE-HoLDEa — 

PeiinoNfeR 

ertut 

Musammat MaNiR^N Obj&otok 
— Oppo.^hf P*bit. 

Civil pTOceiureOode (Act V of XXI, r. 

— Claim proreedings—Limitation, question of, wheth' 
can arise, 
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In a proceediiij? under Order XXI, rule 6S of the 
Civil Procedure Code, the Court has no jnrisdiotion 
whatever to deal with the point whether the oxeou. 
iion is harrod by time. 

Revision from an order of fche Mansif, 
Arrah. 

Mr. Lakshmi Naratn Singh for Mr. Fakhr* 
ud-din K, B., and Mr. P, Banerji, for the 
Petitioners. 

Mr. Mahomed Jan, for the Opposite Party. 

JTjDGMIijNT, — T his appliaation ia direoted 
against^ the order of the learned Mansif 
dismissing the exeeation-oase of the peti- 
tioner. It is neoeaaary to state that this 
order was made in a olaim ease preferred 
by the opposite party. That elaim was 
put forward on the 28th May 1920. The 
learned Mnnaif registered it as Case No. 11 
of 1920, Without, however, determining 
any of the matters in oootroversy between 
the desree holder and the elaimant to the 
property, the learned Mansif dismissed the 
exeeation-oase as barred by limitation. 

Now, it is qnite slear that the qaestion 
of limitation does not arise in a proeeeding 
under Order XXf, rale 58 The elaimant 
has no locuit tfandi at all in the exeoa- 
tion prooeedings until he establishes hie 
right to the property, and, as soon as he 
establishes his right to the property, the 
property mast be released from attachment, 
fcither ho suooeeds in his olaim ease or he 
fails in it, in neither ease does the qaestion 
of limitation arise. The order sheet shows 
that the learned Mansif registered the oo?e 
as a olaim-oase. He issued notioe on the 
parties, and he direoted the olaimant to 
file dooamentary evidenoe before him. He 
issned summonses to the witnesses, hut 
then, without determining the points which 
it was nece8‘’ary for him to determine in 
a prooeeding under Order XXI, rule 5?, he 
thought it necessary to deal with the 
question of limitation first. In my view, 
he had no jurisdiotion whatever to deal 
with the point whether the exeoution was 
barred by limitation in a piooeeding under 
Order XXf, rule 58. I must set adde the 
order of the learned Mansif and direot hito 
to prooeedaeoordingto law. If the olaimant 
oetabliahes bis olaim to the property, then 
no other qdestion will arise in the matter, 
if the olaimant fails to establish his olaim, 
then the learned Muhsif will prooeod with 
the execution oose j and, in dealing with 


[1921 

the question of limitation, -tbe^^rnfed Mnnsif 

will give dnfe weight to two daSes which 
I may bring to bis rotioe : the ease of 
Sariatoolla Molla v. Pdj Eiimnr Boy {\\ 

and the ease pf Lahthmanan Chettiar v. 
Kannammal (2), 

in the lireumstatoses, T make no tfrder 
as to ocsts, 

Oider tel aside, 

466*^ N. 681; 14 Ind. Deo. (n, b.) 

(2) 24 M. 186. 


LAHORE HIGH COtJBf. 

Civil Revision Petition No. 688 op 1920, 

January -28. 1921. 

Pretent Mr. .lostiee Martineao. 

Mbs. TOMLINSON— pLAiNTirt— 

PiTiriONER 

xersus 

Mutammat GORAN — Dependant— 

REcPONPENT. 

Civil Procedure Code (Acl V of 1P08>, 0. VI, rr. 17, 
18— ittneiidment of plaint — Plaintiff, failure of, lo 
amend, effect of — Suit, whether can be dismissed. 

Order VI, nilo J7 of the Civil Procedore Codo only 
provides that the Court may allow an nmendment, 
and if the party to wliom the permission ia given 
does not avail luniaelf of it, the only consequence is 
that, under Order VI, rule ! 8. he cannot oiiiend hig 
pleading afterwards unless the time allowed for 
amendment is extended by tJje Court, [p- 377» ©oh 
^0 

Therefore, where a plaintiff fails to amend his 
plaint when directed to do so, the Court has no 
power, merely on this account, to dismiss tho soifc. 
[p. 377, co!. 1.] 

Petition, under reotion 25 of Aot IX of 
1887, for revision of the decree of the Judge, 
Small Cause Court, Kasauli, dated the I6th 
June 1920. 

Lala Dharam Ohand, for the Petitioner. 

Lala Moheth Das, for the Respondent. 

JUDGMENT. — The plaintiff alleged in 
the plaint in this oate that the defendant 
and her husband bad borrowed Rs, 300 
from her on the promissory-notee, and 
bad paid nothing except- interest- up to the 
end of 1918, and she claimed Rs. 306 for 
principal ntd interest 
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The befendaot pleaded that the pfaint 
ebonld be returued for amendment, on the 
groncd that it ooght to give a fall stattment 
of the aeooDDt and to epeoify the some of 
money wbieh the plaintiff bad reaeived, with 
datee. The lower Coart, then, on the 2ad 
Jane, retorned the plaint, which it eaid was 
defective, for amendment by the 16th June, 
and on the latter date, as the plaint bad not 
been amended, the Court dismissed the 
eait. The plaintiff has applied to this Court 
for revision. 

( aannot agree with the lower Court that 
the plaint was in any way defective. It gave 
all the neceesary particulars and needed no 
amendment. In the second place, the Court 
was not oompetenl to dismiss the suit when 
the plaintiff failed to amend the plaint as 
directed, and section 151 of the Civil 
Procedure Code, under which the lower 
Court’s order purports to have been passed, 
does not apply in such circamstanees as 
these. Under the old Civil Prcoednre Code, 
a plaint oonld be rejected if the plaintiff 
failed to comply with the order to amend 
it, but there is no such provision in the 
present Code. In fact, the present Cede 
contains no tpecific provision that the Court 
may order a party to amend bis pleadings, 
but Order VI, role 17 only provides that 
the Court may allow an amendment, and 
if the party to whom the permission is 
given does not avail himself of it the 
only consequence is that, under Order VI, 
rule 18, be cannot emend his pleading 
afterwards unless the time allowed for amend* 
ment is extended by the Court. I accord* 
iDgly accept this application for revision, 
set aside the order of the 16th June 1920, 
dismissing the snit, as well as the order cf 
the 2nd June 1920 returning the plaint 
for amendment aid awarding Ra. 16 coats 
against the plaintiff, and remand the case 
to the lower Court, under Order XLf, rule 
23, Civil Procedure Code, for fresh disposal 
according to law. Court-fee on the applica- 
tion for revision will be refunded. Other costs 
will be costs in the case. 

Appheation accepted. 
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PATNA HIGH COURT. 

Civil RicTiBiOK No 150 or 1920. 
January 4, 1921. 

Preterd : — Mr. Justice Das and 
Mr. Justics Adami. 

Bahu. RAMANAND SINGH akd oth»r8 

— Petitioners 
\ertu$ 

CHANDRAMA SINGH and otbers— 
Opposite Pakties. 

Civil Procedure Code ( Act V of 190’’^, 0. /J, r. 4— 
Failure to pay process-fees for attendance of one of 
several defendants, effect of — Dismissal of suit, whether 
justified. 

The default of a plaintiff to pay process-fees on 
the date lixed for the payment in respect of one of 
the dofendauts oan bo no justification for dismissal 
of the suit as against those defendants who have 
been served and have filed written statements, 
fp. 378, col. I."] 

'J he provisions of Order IX, rule 4 of the Civil 
Procedure Code are applioablo to a date fixed for the 
hearing of the suit and not to a date fixed for tho 
payment of process-fees. [p. 378, ool, I.] 

Appeal from a deoicioo of the Subordi- 
nate Judge, Patna. 

Mr. P. BanerjeSf for the Fetitionerc. 

Mr. 5amt, for the Opposite Party. 

JUDGMENT. 

Adam/, J. — This is an application against 
an order of the Sabordinate Judge refusing 
to restore a snit under Order lA, rule 4. 
Shortly stated, the facts are these.— 

The plaintiff instituted a mortgage-suit 
against several defendants, one of whom 
was a minor. It was proposed that the 
defendant No. 1 should be the guardian of 
the minor, but it was objected that as the 
defendant No. 1 had executed the bond 
be could not act as guardian to the minor 
in the suit. Process fees had been paid 
and summons had issned on defendant 
No. 1 and defendant No. 2 ; and it was 
ordered that the defendant No. 2 should 
be appointed as guardian of the minor, 
process-fees should be filed and that a 
copy of the plaint ebonld be served upon 
him as guardian of the minor. It was 
further ordered that the extra prooess-fees 
should be filed on the 28th February 1220, 
Od that date the plaintiff failed to file the 
extra process- fees and on the 1st March 
the Court dismissed the whole suit for 
defanlt. An application was then made 
for the restoration of the suit which was 
rejeotsd, 
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It is olear to me that the order of the 
Gonrt was not oorrest. The 28th Pebrnary 
had been 6xed only for the payment of prooe’^s- 
fees in respeot of one of the defendants 
who was a minor, and the rest of the 
defendants who were adalts bad appeared 
aod Bled written statements. The default 
of the plaintiff to pay prosess fees on 
the date fixed for the payment in re^pest 
of one of the defendants sonld he no 
iastifisatioD for dismissal of the snit as 
against the adnlt defendant?. Fartbermcre, 
the 28th of Pebrnary was not fixed for 
the hearing of the oase and, therefore. 
Order IX, rale 4 sonld not be applied. The 
enit is a mortgage*snit and it would not 
be well to allow the suit to bs dismissed as 
against the one minor defendant while rector* 
ing it as against the adnlt defsndaots. I 
wonld, therefore, order that the suit be restored 
as prayed for by the petitioners as against 
all the defendant?. Hearing fee two gold 
mohurs. 

Oas, 3. — I agree. 

Suit reitored. 


LAHORE HIGH COURT. 

CiViL Revii^ijs Pbt.TiOh No. 41 ik 1920, 

July 5, 1920. 

Present: — Mr. Jnstioe Ssott-Sraith. 

UOE RAM — DtOHK* Holokk — 
PEriTlONEK 
versus 

Lala BENI PERSHAD amo anotuer 

— JOOGdSNT DeUTORS — RESPONDENTS. 

Civ»i Procedurr Code (Act V of IQOH), 0. SLI, r. 6— 
ilortgage decree— Stay ol execution— Procedure. 

The execution of a mortgage-decree to be realized 
first from the mortgaged property and tho balance, if 
any, from the judgment-debtorand hie uthor property, 
cannot bo stayed simply bocaiiso a claim by a prior 
mortgagee is ponding. Tlio proper course is to sell the 
hypothecated property and, after retaining out of the 
sala-pruoeede the amount euthoient to meet tho said 
claim, to pay the balance to the decree-holder. 

Petition, nnder section 44 of Ast HI of 
1914, for revision of the order of the Die- 
trist Jndge. AmbaU, dated the 21st Ostober 
1919, affirming that of Senior Sabordinate 
Jndge, Ambaln, dated the 28th July 1919. 


Mr. Badr-ud Din Qureshi, for the Peti« 
tioner. 

JUDGMENT.— This is an applisation for 
revision of the orders of the lower Conrfca 
postponing execution of the petitioner’s deoree 
Against the respondent until the deoision 
of another dispute between the parties relat- 
ing to certain hypotheoated property has 
taken place. The sum doe to the petitioner 
is. socording to the deoree, to be in the 
first inetanoo realised from the hypothecate^ 
property and it is only failing such realis- 
ation that it can be recovered from the 
other property of the judgment debtor. The 
petitioner says that he does not desire to 
exeento the decree at present against any 
ether prorerty, all he wants to do is to 
ptoceed against the h^pathecatod property. 
It is stated in the second grcund.of his 
petition that Rs. 4,500 has to be paid to 
Tulei R%ra and R*'. fi.OOO to Bioarsi Das be- 
fore the amount due to him is paid, and be 
a?ks that the hypotheoated property be sold 
and sufficient having been retained to satisfy 
the claims of these two persons, the balance 
if ar.y may be us?d for the payment 0 ^ 
his own decree. This appears to be reason- 
able. There are no material* on the 
record which slmw me exactly how 
much is claimed by Tulei Ram and 
Banarsi Dae, hot there is nothing to 
prevent the executing Court from ascertaining 
this. 

1 allow the revision so far as to 
direct the executing Court to proceed with 
tho execution of the petitioner’s decree in 
accordance with law. It should send for 
Tnisi Ram ar,d Bararsi Das and any others 
who may be interested, and ascertain from 
them what is the total amount of their 
claims. It should then proceed to eell the 
hypothecated property and, retaining sufficient 
for the payment of tho«e claims, apply the 
balance to the discharge of the petitioner’s 
decree. If there is nothing over, or an 
insufficient amonnt to pay off the petitioner s 
deoite, then (he judgment-debtor’s other 
"pri'porty can be proceeded against. No. order 
as to costs. 

Revision allowed. 
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PRIVY COUNCIL. 

Appeal f<;ou the Pdpjib Orikf Gouax 
Jaonary 24, 1921. 

Presflni t—Vieconnt Cave, Lord Somner, 

Sir John Edge and Sir Lawrenoe Jenkins. 
AMAH NATH and another— 
Appellants 

V6rsus 

The FIRMofHUKAM CHAND-NATHU 

MAL AND OTHERS — RE^PONOBNTe. 

Hindi* Law — ilitakshara— Joint family — Self'Scqui- 
$iUon» —Partible and impartible property — Gains of 
science, when unpartible— "Without detriment 
to father’s esta*e," meaning of — Burden of proof. 

In a joint Hindu family the rule is that the ac- 
quieitions of the members are joint property and 
partible. Gains of science made without any 
detriment to the father’s estate are, however, ex- 
cepted. [p. 3^1, cols 1 & 2.J 

It was originally sntlicient to make such gains 
partible, that the earner had been maintained out 
of family funds during his education. This was 
later on narrowed down, tii'st to the receipt of the 
education itself at the family expense, and later 
still education generally was narrowed to specialised 
education, which is now Ihc basis of the rule, 
[p. 384, col. l.j 

The burden of proving that the science was ac- 
quired without detriment to the family estate is on 
the acquirer, [p. 383, col. 2.] 

lb is not necessary to make gains of science par- 
tible that they should result directly from the uso 
of joint family funds Nor does their partibility 
depend on causa proximo, nor is it negatived by the 
intervention of the personal element of the individual 
co-parcener's character, [p. 3S4 col J.] 

Once it is found that an unsoparated member wus 
originally equipped for the colling in which he made 
his gains by a special training at the expense of the 
patrimony, his personal earnings and acquisitions 
remain partible throughout bio life On the otlmr 
hand, he can sever from the family at will on the 
footing of bringing his accumulations into hotchpot 
and without any liability as to future earn- 
ings [p. 382, col 1; p 881, col. 

■' In the present case the earnings of an Indian 
Civil Servant were held to be partible property ami 
as such liable for the family debts, [p. 883, col. V.] 

Appeal from a decree of I he Paoiah Chief 
Court, (LeRoteiencl and Shah Dir, .IJ ) d'lte'J 
the 1 9th May 1916, reported aa v4 Ird. Ca®. 
714. aOirmieg, with a roediBoatior, a decree cf 
the District Judge, Ferezepore. 

FACTS.— The appellanls were brothers, 
the Bret a Pleader, aud the seaond a member 
of the lodisD Civil Service. The Distriet 
Judge held them peraoDally liable oq oeitain 
Atrfidu, given by a Brm carried od by the 
joint Hindu family, governed by the Mitak 
shara Law. to wLioh (bey bektged. Ttey 
appealed. The learned Judges who Leard 


the appeal (LeRossigcol and Shah Din) agreed 
that they were liable in reepeet of the hunditf 
not personally but to the extent of their 
shares in the joint property: but differed oq 
the question whether their separate earninga 
formed part of the joint property; LeRossig* 
no), J., boldiog that there was a presumption 
that their speeial edooation had been at the 
expecpe of the joint faude, while Shah Din, 
J, held that there was no suoh presumption 
and even if there were the Brst appellant 
bad dirobarged the burden of proof. 

In oonsequeroe of this dilferenoe of opinion 
ths Division Beooh submitted the ease for 
determination to a Fall Beneh under eeotion 
10 of the Punjab Courts Aot, but the FoR 
Benoh held that (he submission was not well 
founded. In the result, the following point 
was referred to Mr. Justiee Rattig&n, under 
section 98 rf ihe Civil Preoedore Code, 1908, 
for his opinion : — 

“ In a ease where a member of ^ joint 
Hindu family has leoeived a speeial training 
to qualify himeelf for a profession or for tha 
seivioe cf State, is there an initial presump* 
ti n, in the absinie cf all evidenoe cn the 
point, that be reseived his training at the 
expense of the joint family property, or 
should this fact be alleged and proved jike 
any olher faot in a ease and be found in the 
negative if no evidenao {>t all were given on 
either bide ?" 

The opinion of Mr. Justioe Rattigan ooin- 
oidii'g with that of Mr. Josliee LeRossignol 
the arpeal wao, on its again ooming before 
the Division Beroh, dismissed by the judg- 
merit of the said Division Bench of the 19th 
May I !'■, at>d a decree passed in (he terms 
following : — 

*■ That the appellants are liable on the 
l.uuihs \u fuit to Ihe extent of their shares 
in the joint fami y properly and that the 
g-^iara‘e property, of ihe appellant Qokal 
Chan-I ^l 1 KH be I eld lo le joint family pro- 
pert ylalleforlhei atisfaetion of the deoree.” 

‘’Thisdeoiee shall he against the defend* 
sills’ shares in the joint family property 
which shall be deemed to inelode Gokal 
Chand’e teparate property.” 

An application for review having failed 
the oppollants applied for a eertifisate for 
leave to appeal to His Mejesty in Council, 
hut the application was rejected by the Chief 
Court. Special leave to .appeal was aab* 
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BeqmDily granted to the appeliaotB by Order 
io OoaDoil. 

Oo this appeal the only party to appear 
was Ibe second appellant, Mr. Qokal Chand. 

Messrs. DeOmyther, E, O., and O'Oorman, 
for eeeond Appellant, sobmitted that the 
edceation whioh be bad reeeived was an ordi* 
nary edoeation, having regard to the poeition 
in life c£ Joti Mai’s family, and not a speoial 
edneatioD within the meaning of that term 
in Hindu Law. Sueh a general edaeation 
does not make the gains of the individual 
member liable: Metkaram Ramrakhiomal v. 
Rewachani Ramrakhiomal (1). 

There the gains were made in trade and 
•ommeroe. 

The true test is to asoertain how ths joint 
property is used. Qokal Cband’s salary was 
due not to the use of joint family property bnt 
to bis own industry and skill. It is only where 
the use of joint property is the proximate 
eause of acquisitions that sash aequisitions 
are joint. The gain from the soiense must 
be direstly attributable to the detriment to the 
family estate. It oonld not be said that a mao 
got into Government service by the u«e of 
joint funds : labour and industry were the 
material factor?, not education. Moreover, 
Shah Din, J., was right in holding that it 
was incumbent oo the respondent, 6rm to 
prove that Gokal Ohand’s education was at 
the expense of the joint family fund and 
that they had failed to do so. 

The tendency cf (he oases had been steadi- 
ly to narrow the held within whioh the 
gains of science were partible. The view 
first taken was that if a roan were maintain* 
ed at the expense of the joint family while 
receiving a speoial education all his 
earningswere joint. Chalahonda Alasani v. 
Ohala'ionda Ratnachalam (2). 

Next, the view taken was that any educa- 
tion at the expense of the joint family made 
gains partible, then it was narrowed to a 
special education. It was submitted that 
the true view was that the use of the joint 


property most be the proximate causer of 
the gains. 

The following cases were referred to. 
Dhunookdharee L ll v, Ounput Lall (3). Bai 
Mapchha V. IJarot^mdae Kathidat ( 4 ), 
Pauliem Valoo Ohetty v. Paultem Sco’yah 
Ohetty (5), Boologam v. Sw.rmm (6), 
Lakghman \fayaram v. Jamnabai (7), Kri»h> 
naji Mahadev v. Aforo Mahadev (8), Lachmin 
Kuar V, Debt Prosad (9). Durga Dutt Jothi 
V. Ganeih Dutt Joshi (lOL 

JUDGMENT. 

Lord Sdmneb.— T his was a suit, brought 
to recover the principal amount of four 
rmndis, to whioh five persons were made 
defendants. The plaintiffs were euccessful 
m both Courts below, and their Lordships’ 
Board gave special leave to appeal to two 
of the defendants, bnt one only, Mr Qokal 
Ohand, now appears. 

Sundry points connected with the validity 

the hundis and tbeir preseotation were 
pleaded by some of the defendants, bat not 
by the appellants It has been held in the 
Courts bslow that, as a matter of practice, 
he was not entitled to avail himself on 
appeal of points which had not been raised 
by him below. Before their Lordships this 
decision was but faintly contested, and 

they see no reason to doubt or to review 
it. 

The real issue in the appeal is one of 
some importance. Joti Mai and his sons, 
of^ whom the apuellaot is one, constituted a 
joint Hindu family goverued by the Mitak. 
shara Law, which carried oo a joint ancestral 
business as money lenders under the style of 
Nagar Mai -Joti Mai at Ferozepore, and the 
hundit in question were given by this firm 
in the way of its business for debts due 
to the plaintiffs, who were near relatives. 
In the conduct of this business the appellant 

O) 10 W. R. 122; 11 B. L. R. 201 note. 

(4) 6 B. II. C. R. A. C. J. 1. 

(6) 4 I A. 109; 1 M. 252; 1 Imi. Jur. 821; 3 Sutb. 

P. 0. J. 837; 8 Bar. P. 0. J. 698, I Ind. Dec. (k. 0 .) 
167. ' 


(1)41 Ind. Ca3. 269; 45 I A. 41; 22 C. W. N. 877; 
4 V. L. W. 197; 34 M. L. J. 827; 7 L. W. S61; 28 M. L. 
T 21«; 10 A. L. .1. 2S-; 27 0. L .1. 846; 20 Bom. L. 
H. 6801 119:8) M. W. N. 687; 45 C. 666; 12 8. L. B. 
116 IP- 0.). 

{2) 2 M. U, 0. U.bQ. 


(6) 4 M. 830; 1 Ind. Deo (n. s ) 1066, 

(7) 6 B. 22,1 at. pp. 242, ?48; 6 lud Jur. 869; 8 Ind. 
Doo. N, s ) 608. 

t8) J6 B. 82; 8 lud. Doo (n. s.) 22. 

(9) 20 A. 436, A. W. N. 11898) 101, 9 lod. D«. 
(N. 0 .) 038. 

(19) 5 Ind. Cas. 400; 82 A. 803; 7 A. L. J, 
816# 
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took no part. He was not privy to the 
debts insarred. In fais yonth he was for 
seven years absent from India lor the par* 
pose of being speoially trained in England 
for the Indian Oivil Servioe. He snoseeded 
in entering that serviee and, returning to 
Indie, was posted to the Central Provinsea. 
At the sommeneement of the snit, he was 
Joint Magistrate at Sitapur and In receipt 
of the enbetantial emolnmente of that office, 
bat he has never severed himself from the joint 
family of which he became a member at bia 
birth. 

In a joint Hindu family, auch as this, 
the rule is that the acquisitions of the 
members are joint property and partible, 
that is to say, liable to be shared with the 
other members of the family, and impartibility 
is the exception. 

One of the recognised exceptions is 
property acquired by the posaession of special 
‘ science ” or ‘‘learning.” Where, as often 
happens, this is acquired outside the family 
and has to be paid for, in one form or 
another, at the expense of the family, it is 
described by the accepted writers as acquired 
to the detriment of the family property.” 
In that case it is regarded as a family 
investment, and the emoluments, which its 
poesesflor is thus enabled to obtain, are 
joint property of the family as fruits of 
the investment thus made in the person of 
ore of its more gifted members. Of the 
exact meaning of science” in the original 
text it is not now necessary to speak, nor 
need anything be eaid of the cases of 
seience imparted within the family, or of 
science obtained by the pupil either by bis 
own exertions or from edocational benefac* 
tions, OP in any other way not detrimental to 
the family funds. 

The question, what is “science” in this 
connection mnst be intrinsically one of fact, 
though the area of diaouseion has been 
steadily narrowed by typical decieions, eon* 
elusive of numerous casss. The whole 
doctrine is not without anomalies. If the 
test is the returns obtained from the family 
investments, bow far are these emoluments 
the result of the science— the specialising in 
education at the expense of the family 
funds— and how far are they the rewards 
of the learner’s brains and industry and 
good fortune P Many a learned man makes 
potbing and many a sciolist gets on iu bis 


profession by pertinacity and mother wit. 
Again, if the specialist education is deemed 
to be the stock from which success— and 
income— accrue, this is true of success and 
income to the end of the learner’s life, yet 
it is unquestioned that the individual ean 
sever from the family at will ou the footing 
of bringing his accumulations into hotchpot 
as part of the family property and without 
•apitalising future earnings or being under 
future liability as to what be may make there* 
after. 

The distinotion between acquisitions made 
by a eo- parcener solely by his own exertions 
and those which have involved the use of the 
patrimony is as old as the laws of Mann, The 
text of the Mitakehara gives as an instance of 
impartible acquisition that which has been 
gained by “science” or learning. Difficul- 
ties in applying this simple distinction are 
eopposed to begin when Vijnaneswara 
makes the comment on this illustration, that 
“without detriment to the father’s estate” 
must be implied tbrougbout the passage, 
so that the gains of this kind, which are 
impartible, are not gains of science as susb, 
but gains of science made without any 
detriment to the father’s estate and as« 
quired by the co- parcener's exertions inde* 
psndently of patrimonial help. Snoceeding 
commentators developed this point, not 
always in terms that can be completely 
reconciled, but the rale itself is simple 
and logical ; thongh difficulties arise, as 
with so many rales, in the application. If 
the fiubstanoe of the distinction is between 
acquisitions which have and acquisitions 
which have not involved the use of the 
patrimony and, therefore, sach detriment to 
it as ose of it or expenditure oat of it 
involves, there is no logical reason for 
making any further diatinotion between 
gains made by science and gains made by 
labouring on the patrimony or by laying 
out the family funds and reaping the 
fruits of tlia outlay, nor for distinguishing 
oases where tho learning employed is a 
specialised, and oases where it is a mere 
ordinary, education. The connection between 
the outlay and its fruits may be more 
diffi.alt to tra,e; for a dietio.tion ,aa be 
made between the nee of family funds in 
aeau.nng gam and the nee of family fnuds 
to qualify a member of tho family io 
aequire gam by hie own efforts. I; 
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be said to be direst in the one oasa and 
remote in the other, bat if ri^k of or 
detriment to family property is the point 
in both oaaep, there appears to benosush 
merit in ’‘soiense," recognised by the sages 
of the Hinda Law, as woald warrant the 
esilasion of gains of ssienseas snob from 
the eategory of partible acqnisitions. 

Whatever donbt might once have existed, 
when the Hinda Law was to be gathered 
from text-writers only, has been removed 
by a series of decisions, and it is now 
•dear that personal earnings and acqaisi- 
tions may remain partible thronghoat the an- 
separated member's life, if he was originally 
eqaipped f jr the calling or oaraer in which 
the gains were made, by a special training 
at the expense of the patrimony. It has 
been ao held in the case cf a Prime Minister 
[_Lmimon How Sudaaew v. yfullir Row Ba vi 
(11) , a dancing girl \,Ghalakonia Alisani 
V. Ohalakonda R ttnach'ilam (2) J, and a 
Pleader, {^Duroaaula Oangadhatudu y. l>urra‘ 
tula Nafosam'nah (12) and Bat Manckh-i 
V. l^arolamdat Kathidas ( 0 1 bat s<»oms of an 
astrologer [Durgi Dutt J(»hi v. Oanesh Dull 
Jothi (10)]. The like distinction is found 
in the case of a Karkun [ Kriihuaji Maha- 
dev V. More M'lhodev (8)] and an army 
oonlraotor (X»ac^mtn A'uar v. J)ehi Frtiaad 
(9)].' The groande on which, in thb 
three last-mentioned oases, however, the 
gains were held to be impartible serve 
to deSne the rcle still farther. In none 
of them was it held that the occapation 
in iieelf was sach that the gains of 
soienee coald not bs said to apply to it. 
Impartibility rested in every case on the 
slightness or the peoaliar character rf the 
edneatioD by wbioh the science v/as ao 
qaired. Thus in the Brst mentioned case 
the gains were really dae to the astrologer’s 
native talent for that profession. In 

his early youth its rudiments had baen 
instilled into him by his father, an as- 
trologer likewise, but without expanse to 
the family Or anybody else, for the 
casting cf horoscopes seems to be a 
profession in which the equipment is 
slender and a gift for inspiring couBdence 
is the main thing. It was not, however, 
BDggested that, if the special training bad 

(11) (183V) 2 Knapp fiCj 12 E. R. 401. 

(12) 7 M. H. C. R. 47 at p. 50. 


been similar to the skill in song and 
dance, which enhanced the attractions of 
a nantob girl, the gains of the astro- 
loger would not equally have bsan partible 
gains. As a profession, astrology enjoyed 
no immunity. Still more striking is Lak- 
ihman Mayaram's case (7) where the 
family membsr was actually a Sab- 
ordinate Jadge. At the family expense 
be had received a slight elementary edaca- 
tion of an entirely non professional charac- 
ter. His law he bad picked np for him- 
self. His salary was held impartible, not- 
beoause a Judge stands ontside the rale or 
because a knowledge of law in the nine- 
teenth oentnry is not within the term 
‘'learning” as ased in the eleventh, bat 
beoaase in these matters a self-taught 
man has the best of it, . for gains are 
impartible which are not the resalt, direct- 
ly or indirectly, of anything bat his 
own exertions. 

The present case is the first in which 
each an ofific'al position as that of the 
appellant ha? oome into qaestion, bat, 
except for its higher respectability, there 
does not seem to be any groaudon wbioh 
as an occupation it can bs taken oat of 
the rale which the earlier oases establish. 
Mr. J. D. Mayne’s well known work on 
Hinda Law has, thronghoat all its editions, 
contained the statement in section 283 ' 
that a post in the Covenanted Civil 
Service of India is a post to which the 
rale would apply, and this never seems 
to have attracted comment, still less to 
have aroased dissent, among the many 
judgments which have dealt with this 
sabjeot. In the ca?e in Sdetkoram Ram- 
rakhiomal v. Rewachand Ramrakhionxal (1) 
the judgment under appeal aotaally aoqai- 
esced in hit view, if it did not adopt 
it. and this passage is recited in the 
judgment of their Lordships’ Board, with* 
oat dissent or comment. It is trae that 
an Indian Civil Servant is not always 
what is commonly called a scientific man, 
bat bis is ceriainly a special and, in 
many oases, an eminently learned pro- 
fession. 

As no distinction in principle can be 
found between Mr. Gokal Ohand’s oflicial 
position and the decided oases, it remains 
only to consider two questions raised on 
bis behalf. The first, whether in his 
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partioalar oase there ia either proof or 
presomptioo of the reriaisite detriment to 
the patrimony ; the eeoond, whether, if eo, 
that detriment ia not ao remote that the 
appellant’s offieial salary ehonld be regarded 
as being wholly aoqnired by his own per- 
ionality, intezrity and learning and, there- 
fore, as being impartible 

The appellant was not called at the 
trial nor was any evidenoa giren as to 
his edooation and early life, bat there 
is no question here of an ordinary educa- 
tion, which must be the stepping-stone 
to the acquisition of any learning, euoh 
as might be given in a Mission \_La'^s\man 
Mayaram v. Jamnahai (7)] or a Government 
School (.Methiram Ramrakhi-imal v. Rewi- 
chand Ramrakhiomal (1) {snpra) still lees of 
a mere provision of ’ food and apparel.” 
Neither has any question been raided cf 
an equitable distribution of the aequisi* 
tions between the separate and the family 
estates. Admittedly, Mr. Qckal Chand spent 
seven years in England acquiring that 
comprehensive and ooetly education which 
qualified him to paas with success into 
this service. The family to which he 
belongs is a family of hereditary money* 
lenders, and the ordinary ednoation, which all 
its male members would naturally and appro- 
priately enjoy, may be taken to be one 
of considerable extent and to include 
varied attainments ; but there can be no 
doubt that, alike in the subjects of study, 
the proficiency to be attained, and the 
mentality which is formed as the result 
bf it, Mr, Gokal Chand’s edooation must 
have been very diff-ireot from that of 
other members of his family. Mr Gokal 
Ohand’s education was, above all, a special- 
ised education. 

Among the unseparated members of a 
joint Hindu family, possessed of ancestral 
property by means of which the science, 
whose gains are in question might itself have 
been aoqaired [Sar Manchha v. Nirvtamd^tg 
KasKidas (4)J, the presumption, eveo ID 
the case of such special gains, is that 
the acquisitions of all members are partible, 
until the contrary is proved. This was 
first decided in Luximon Rnw Sndatew 
V. Muilar Row Bajee (11). Observations 

ftve since been made on the slender 
evidence which connected Luxlmon's position 
•B8 rime Minister to the Peishwa with the 


joint family property, either throngh hie 
edooation or otherwise, but the rule there 
laid down as to the presumption, though 
for a time not always acquiesced in, ^■is 
now unquestionable and binds their Lord* 
ships. It is true that a distinction may 
be drawn between a presumption in favdor 
of partibility, which is a legal attribute 
of the gains in question, and a presump- 
tion in favour of detriment to the patri* 
mony involved in acquiring the specialised 
learning, the use of whieh has produced 
the gain, which is a question of fact; but, 
in their Lordships’ opinion, if it is in 
general incumbent upon the joint family 
member to prove that his oase is an 
exception to the prevailing rule of partibility, 
it is also incumbent upon him to prove 
the pai-licular facts which are needed to 
establish the exception. For this there 
is the authority of the decision in Durva^ula 
Gangaihaniiu v. Dnrvasula Naraiammah 
(12) and in Dhutiookdharee Lall ^.Qunpui 
lall (3). It most accordingly he taken 
that the whole burden of proof was on 
Mr. Gokal Chand. It he desired to give 
evidence to show that his specialised 
edooation in England was obtained by the 
“presents of a friend,” the charitable 
benefactions or the educational foundations 
of strangers, or by his own self-taught 
efforts, this should have been done by 
him at the trial. If, as their Lordships 
hold, bis ofifioial position cannot be taken 
out of the area of partibility, it most 

now be presumed, in the absence of evidence 

to the contrary, that his gains, not being 
in their nature incapable of being family 
acquisitions, are partible. 

Then, can it be said that the gains, 
which are partible, are such as result 
only directly from the use of joint family 
funds, and that emoluments, which are the 
consideration for the personal services of 
an cfiicial selected for his special personal 
qualifications, result remotely only and too 
remotely from any family outlay ? Not 
only is no authority forthcoming for the 
first part of this contention, but the contrary 
has been continuously assumed in all the 
oases which torn on “gains of science.” The 
point uf all of them is, that persons 
qualified for earning money by specialised 
education, enjoyed to the detriment of 
family funds, become, as it were, a con- 
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tmaiDH inTeatment for ibe family benefit. 
No deoisioD attempta to diatiogoieh between 
the personal and the family elements in 
the nltimate gaine; it would probably be 
impraetioabie to do so. There is eqaally 
little ground for eontending that partibility 
depends on causa proximo, or is negatived 
by the intervention of the personal element 
of the individoal oo-paroener’a oharaoter. 
It ia troe that in the very learned jndg- 
ment of Mr. Collett in Chahl-onda's case (2) 
he expresses the view, that logioally the 
role ehoald have regard to the nse of 
family property in acquiring the partible 
gains tbemselves daring and for the par> 
poses of the acquisition, ” and not to its 
use in acquiring the foienoe by means of 
whieh they are gained, and he oites Sir T. 
Strange’s opinion that, in order to make 
the gains in question partible, the eommon 
fund must have been directly instrumental 
in prosnring them. There is also an 
aJlosion in Lakshman Mayaram v. Jarmiabai 
(7) to 'the branob of seiense ‘wbioh is 
the immediate souroe of the gains,’ ” a 
passage, however, intended to distinguish 
between elementary and epeoialised edueation, 
and not between the direct and indirect 
fruits of the latter. This view was, however, 
overruled on appeal in Ohalakonda’t ease (2) 
and has never been te established. For 
fifty years and more, the oorrent of aotborify 
hae run the other way, and, in any case, 
ip their Lordehips* opinion, it is now too 
late to change it 

It is true that, partly in the hands of 
the commentators and partly under the 
deaision cf the Courts, ohanges may be 
traced in the rules laid down with regard 
to gains of soienoe. and these changes have 
been in the direction of narrowing the 
category of partible gains. From maintenance 
out of family funds during the period of 
education, the basis of partibility changed 
to the reoiept of the education itself at 
the family expense, and then education 
generally was narrowed to specialised 
education, which is now the basis. No 
correspodiog change, however, is to be 
traced upon the question, what is science Y 
in the (ense in which the text of tie 
Mitakshara uses the term. On the contrary, 
while the principle has remained the 
same, the application of it has tended to 
widen, as changing times have brought 


op fresh instances of callings, to which 
special science and not the native wit of 
man is the means of entrance. It may be 
ditfaoult to see now why the anomaly 
should have arisen, by which the gains 
of a man’s own labour or of his own 
bargains are impartible, because they are 
the fruits of his own effort, while the 
gams of his science are partible, though 
they are the fruits of his effort too. In each 
case the member of the joint family is 
indebted to the family funds for something : 
10 the former for the nurture, which has 
made him strong to labour, in the latter for 
the professional education in addition, which 

in art* Conversely, 
the dull co.paroener, who learns but turns his 
learning to poor account, must share bis 
gains such as they are, while hie brother, 
who learns witbeot teaching and acquires 
professional skill by intuition only, keeps 
his greater gains for himself. Ail that can 
be said is that the rule, if really anoma- 
lous, is too old and well-settled to be 
altered now. 

Their Lordehips are also fully alive to the 
incongruity, more striking perhaps to Western 
than to Indian minds, of applying to such an 
occupation as Mr. Gokal Oband’a an ancionk 
rule, which bad its origin in a state of 
society possibly simpler than and certainly 
different from the state of society existing 
in the preient day, but this anomaly proceeds 
largely from the accidental babit of relying 
on mere analogy in ihe application of legal 
rules instead of deducing the application 
from a logical apprehension of the principle 
as the best Eastern thinkers do. Be this flts 
it may, they conceive it to be of the highest 
importance that no variations or uneertainties 
should be introduced into the established and 
widely recognised laws, which govern an 
ancient Eastern civilisation, and least of all 
in matters affecting family righto and duties 
connected with ancestral customs and religions 
convictions. 

The appellant’s liability is, of coarse, a 
liability in respect of bis share in the family 
property, insluding therein such of bis own 
earnings as are partible under the rules 
above explained. Questions that may arise 
in regard to property, not the gains of ecienoe 
or partible on any ground, aud also in regard 
to the statutory rules, which restrict the 
alienability of an official's emolomcDts, may 


?•!. LXj INDIAH OABIB. 366 


BIM KAB&IM 8AHU V. LAOBHl fRASAD 8AHO. 

properly be the sabjeet of deoisioD in ezeon* 
tioQ prooeedings if they arise. Their Lord- 
ships are of opinion that the appeal 
fails and ehonld be dismissed, and they 
will humbly tender this adviee to His 
Majesty. 

Appeal dismissed. 

Solioitors for the Appellant. — Mr. T. L. 
Wilton «5* Oo.: Ex parte. 


PATNA HIGH COURT. 

Appeal ?ROv Obiginal Dbcree No. 40 

CP 1918. 

Janaary 26, 1S21. 

Freseni : — Mr. Jnstioe Dae and Mr. 

Jostiae Ross. 

RAMNAliAIN SAHU amdakothkr — 
Plaimtipps — ApPELLAKT3 
tertut 

LACHMl PRASAD SAHU — Depshdamt — 

Rbspomdemt. 

Hundi, suit o/t— Hundi not properly alamped — 
Plaintiff, whether can succeed on proof of original con- 
sideration. 

When a cause of action for money is once complete 
in itself, whether for goods sold, or for money lent, 
or for any other claim, and the debtor then gives a 
bill or note to the creditor for payment of the money 
at a future time, the creditor, if the bill or note is 
not paid at maturity, may always, as a rule, sue for 
the original consideration, provided that ho has not 
endorsed or lost or parted with the bill or note 
under snob circumstances as to make the debtor 
liable upon it to some third person, [p. 386, col- l.j 

Appeal from a deeision of the Snbordinate 
Judge, Shahabad. 

Messrs. Susil Madhab Mullick and Narendra 
Nath Sen, f^p the Appellants. 

Mr. A/. N. Hudi, for Messrs. Fakhruddin 
and Sen Saran Lai, for the Respondent. 

JUDGMENT. 

Rots, J,— Ibe plaintiffs are the appel- 
lants. They brought a suit against the 
defendant for money said to have been 
borrowed by the defeodant’s father under 
tarkhats. Subsequently, in 1971 Sambat, a 
hundi for Rs. 4,400 was ezeeuted by the de- 
fendant's father but was not paid after the 
due date of payment had ezpired. They, there- 
fore, sued elaiming Rs. 5,016-11-6 and the 

25 


defence was that the hundi was not genuine 
and that no money was borrowed. 

The learned Snbordinate Judge, although 
holding on the merits of the ease that the 
debt had been inourred, dismissed the suit 
beoanse of the defeots in the hundi itself. 
One of the plaintiffs supported the alaiin 
by bis own evidenoe eaying that the debt 
originally inenrred was, sums of Rs. 1,550 
and Rs. 1,500, whioh were borrowed under 
two tarkhats, Ezbibits 1 and 2. These 
were renewed by Ezbibits 3 and 4 and 
6nally the hundi in suit aeknowledged the 
total liability whUh bad then amounted to 
Rs. 4,400. 

On behalf of the respondent the evidenoe 
of witnesses Nos. 3 and 4 was attaoked on the 
ground that these witnesses were dependant 
upon the plaintiffs and were obanoe wit- 
nesses and gave no reasonable ezplanation 
of tbeir prerenoe at the transaotion to 
whieb they deposed. The evidenee of these 
two witnesses does not appear to be of any 
pariioular value ; but, on the other band, 
Dolhing baa been said against witness No. 

5 who deposed that be saw tbe defendant’s 
father write tbe hundi with bis own hand. 
The plaintiffs’ aoooont-books referred to this 
hundi transaotion and the defendant has 
given no real rebutting evidenee. His own 
aooonnt-booke have not been prodnoed, nor 
has any writing of the defendant's father 
been shown to throw any doubt upon tbe 
genuineness of tbe hundi. It must, there- 
fore, be held on the evidenoe, in agreement 
with tbe learned Subordinate Judge, that 
tbe debt was inourred and that tbe money 
olaimed in suit is doe. 

Tbe question then is, whether there is any 
good reason why tbe plaintiffs should not 
get a deoree. The reason whieb has been 
given by the Subordinate Judge is that tbe 
hundi has not been stamped aooording to 
law. It is written ou two stamp-papers 
eaeb bearing a stamp of Rs. 2-4*0 instead 
of on a single stamp paper of Rs. 4-8 0 
and the defeet is that the dooument is 
embodied on one of these papers only while 
tbe other, wbieh is pasted on it, has no 
writing on its faoe but only an aeoeptanoe 
on tbe bask, I am not prepared to differ 
from tbe view of tbe Subordinate Judge 
that an instrument ezeeuted in this way 
does not comply with tbe provisions of 
seotioc 13 of the Stamp Aot. The dosu* 
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uent may, therefore, not be available as a 
hundif bnt I see no reason why it ebonld 
not be need as an aeknowledgment of the 
existioB debt. 

It is objeeted that the suit is not framed 
in this way but is framed as a suit on the 
hundtf and if the hundi itself is defeotive 
the elaim must fail. But the plaint does refer 
to the monetary traneaotione under the /or- 
)<hai$ and, fairly soostroed, it seems to me to 
be a olaim for money evidenaed by the 
hundi ; whether the hundi oan be referred to 
by the Court as a negotiable instrument or 
merely as an aoknowledgment of an exist- 
ing debt does not appear to be a matter 
of mush material importanee. 

The principle of the case of SheVh 
Ahhir V- Shetkh Khan (1) ie clearly appli* 
cable to ibe facts of the present care. 
Garth, C. J , there said : When a aao^e of 
action for money is once complete in itself, 
whether for goods sold, or for money lent, 
or for any other elaim, and the debtor 
then gives a bill or note to the creditor for 
payment of the money at a future time, the 
creditor, if the bill or note is not paid at 
maturity, may always, as a rule, aue for 
the original eoosideratioo, provided that be 
has not endorsed or lest or parted with the 
bill or note, under such circumstances as to 
make tbe debtor liable upon it to some third 
person.” There is nothing in the present case 
to bring tbe facts within tbe exception 
here laid down and, in my opinion, the 
plaintiffs are entitled to succeed on the 
original eonsideration. The liability fer 
which wae acknowledged in tbe documert 
described as a hundi Tbe result is that tbe 
appeal must be decreed with ocsts and tbe 
• uit decreed with costs. 

Das, J. — T agree. 

Appea I accepted. 


(I) 7 C. 266, 8 C. L. 11.628, 3 lud, Deo. (k. 8.) 713. 
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CALCUTTA HIGH COURT. 
Appeal pkom Appellate Dickbe No. 1456 

OF 1918. 

June 25, 1920. 

Present : — Mr. Justice Teunon and 
Mr. Justice Newbould. 
MOHARAJ BAHADUR SINGH— 

PlAINTIBP — A PPELLAhT 
vertvs 

PULIN MAL — Dcfenpakt— 
Respondent. 

possession— Waste land-^ Deposit oj earth 
followed bp other acts, whether amounts to disposfetsion 
— Suit for Possession-Limitation, 

In excavating a tank A. deposited the earth on a 
strip of waste land belonging to B., he also removed 
some trees standing thereon and planted others of 
more value In a suit by B brought more than 12 
years afterwards to recover possession it was found 
that the cartb was deposited by A. with the intention 
of taking possession of the strip of waste land: 

Ueld, that .I’s acts amounted to a dispossession of 
B , and B’s snit, having been brought more than 12 
years afterwards, was barred by limitation, [p. 887, 
col. 1.] 

Appeal against the decree of tbe District 
Judge, Morsbidabad, dated the 20th 
April 1918, affirming that of the Muneif, 
6rft Court, at Jangipur, dated tbe 19tb of 
March 1917, 

FACTS appear from the judgment. 

Dr, Sarof Ohandra Batak (with him Babn 
Uiukram Das Ohacherhut(y\ for the Appel- 
laijl: — The dispated land admittedly belonged 
to tbe appellant. It abutted nn a tauk 
belonging to the respondent. Tbe 6nding 
is that, more than tv^elve years beforesnit, 
earth wae deposited on tbe land of the 
appellant during tbe re-excavation of the 
defendant’s tank. The land in suit is a piece 
of waste land. My submiesion is that mere 
deposit of earth by tbe defendant npon tbe 
waste land of my client does not necessarily 
amount to dispossession. Snob a deposit of 
earth ie only an act of trespass bnt cannot 
amount to dispossession. This 6ndiDg of 
dispossession is, therefore, wholly insufficient 
and oaonot justify tbe conolusion that roy 
client’s euit was barred by limitation. 

Baba Bro.olal Chahravasty (with him Baba 
Bodhisatya 8en)^ was not called upon to 
reply. 

JUDGMENT. — This appeal arises out of 
a suit brought for recovery of possession on 
establishment of title to a piece of land 
(sc^^ienri^jg I bigha in area. It appears that 



IMDIAll OASBS. 


m 


v»i. ixy 

BAM ClOWDBBT t, TILAK OBOWDHBT. 


bis 1 htgha \va8 foitserJy a eirip of land 
abottirg OD a tark belooging to tbe de* 
feodaot od its north and east banks. It 
has been fonnd by ibe Gonrt of brst appeal 
that this strip of land is within the plaint* 
iff’s Mauza, bat it has next oome to tbe 
flonelnsion that tbe plaintiff’s suit was barred 
by limitation, and bas, therefore, dismissed 
the snit. In this appeal it is contended before 
ns by the learned Vakil for tbe appellant 
that the bnding arrived at by tbe learned 
Distrist Jndge is iosnffisient and be bases his 
eontention on the fast that, when in posses* 
sion of the plaintiff, *b‘s land was Iyiig 
waste. In tbe plait t the allega'ion of 
the plaintiff was in sobstanoe that ihe 
defendant by re excavating the tank and by 
depositing npon tbe land in suit the earth 
removed from tbe tank had dispossessed 
him. Tbe qoestion tken, in enhsianae, was 
when did this re excavation and this depo.M’t 
take place. Plaintiff’s witnesses tried to 
prove that tbe re excavation and deposit had 
ocaarred nine or ten years before suit, bnt, 
some of the plaintiff’s own witnesses contra* 
dieted this allegation, and both tbe Coarts 
below have found that tbe re excavation 
and deposit of earth npon tbe piaiotilf’s 
land ocaarred some hfteeo years before suit. 
It is sQggested before as that mere deposit 
of earth upon a person's land does not neoes* 
sarily amount to dispossession, it may be 
a mere act of trespass, bat tbe bodiog 
is that the earth was deposited with the 
intention of taking possession of this strip 
of land, and tbe throwing of earth npon 
tbe land was followed by tbe removal of 
ial trees and the planting of valuable trees 
on tbe same. We think, having regard to 
the ease on which the parlies went to 
trial, tbe finding arrived at is safficient. 
We, therefore, dismiss this appeal with 
eoBts. 


Appeal ditmisied. 


PATNA HIGH COURT. 

Appeal PBOd Appbllatc D<cbbiNo. 411 

OP 1919. 

January 10, 1921. 

Prcifini;— Mr, Justice Adami and 
Mr. Justice Bucknill. 

RAM OHOWDHRY ahd others — 

Appellants 

versus 

TILAK OHOWDHRY and othbbs— 
Plaintipps, and JAI RAM JHA— Dafinoant 

— ReSPONDiNTS. 

Hindv) Law — Joint family— Mortgage — Necessity^ 
prooi of —Mortgagee in possession, for 25 years without 
objection, effect of— Acquiescence. 

In a suit on a inortgago it was proved that the 
mortgage had been executed by the ancescors of tho 
defendants to pay off a previous bond and that the 
mortjragee had been in possession of tho mortgaged 
land for twenty.fivo years without objection by tho 
defendants ; 

Seld, that the conduct of tho defendants amounted 
to acquiescence and that no fuither proof of 
necessity was, under tho circumstances, required, 
[p. dSs.ool. ..] ^ 

Appeal from a decision of the Distrieft 
Judge, Durbhanga. 

Mr. Mohamed Batsan Jan, for the Appellant. 

Mr. Murari Prasad, for the Respondents. 

JUDGMENT, 

Adami, J.— This second appeal arises out 
of a suit to enforce a mortgage executed 
by tbe ancestors of the defendants in 
favour of the ancestor of the plaintiffs. 
The bond was executed in the year I828 
and its object was to enable tbe defeodanta- 
mortgagor?, to pay off a debt under a 
previous bond and an amount due by 
them under a decree. Toe bond was a 
usufructaary bond and tbe predecessors of 
the plaintiffs were in possession as usnfrue* 
tnary mortgagees for 25 years. At the 
end of that time there was a Colleotorate 
partition of the Mauta and it bappend 
that the lands covered by the plaintiffs* 
mortgage*bond fell within tbe patti of 
CO sharers who were not members of 
the mortgagors’ family. These co-sharers 
dispossessed the plaintiffs in 1913 of the 
greater portion of the land. The plaintiffs 
then sued tbe defendants to enforce their 
mortgage. 

The Trial Court found that the assertion 
by the defendants that the mortgage tran- 
saction was not a genuine transaction 
was false, and the lower Appellato Court 
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has oome to the same aooelasion. Bat 
while the Mansif held that the plaintifEs 
had failed to prove binding neoessity for 
the loan, the learned Distriot Jadge has 
differed from him and has fonnd that 
owing to lapse of time and the present 
plaintiffs not being the original mortgagees 
and also by reason of the aoquiesoenoe of 
the defendants in their posseasion, the 
plaintiffs had, ao far as was possible, 
satieOed the Court that a family nesessity 
did exist and that it was not necessary 
for them to prove it farther. He desreed 
the plaintiffs’ euit. 

Before us a preliminary objestion has 
been taken by Mr. Hasan Jan that, during 
we pendeney of the appeal before the 
Distriet Judge and before the judgment 
was written, one of the appellants and 
one of the respondents died, and that no 
ateps were taken by the present appellants 
for the substitution of parties. He argues 
that the dejree of the Distriet Judge on 
appeal is, therefore, a nullity. It appears 
however, that both the plaintiff who has 
died and the defendant who has died 
were minors and their fathers were on 
the reeord as their guardians. There 
is nothing to show us that the deoeased 
minors had any legal representatives other 
than their fathers who are already on 
the resord. All that was neaessary in 
this suit was that all the members of 
the plaintiff’s family and all the members 
of the defendant’s family should be on 
the record as parties, this being a mort- 
gage-suit. The appellant has failed to 
show in his affidavit that there are any 
members of the families living who are 
not now on the record. I do not think 
that this preliminary objeetioo can be 
sustained. 

Coming to the case, Mr. Hasan Jan 
points out that the Dl-^triat Judge has 
mainly, if not altogether, relied on a quota- 
tion be has made from the oase of 
Uunoomanper$aud tanday v. Mtuammai 
Bahooee Munrai ffoontrerse (1). He oontends 
that that quotation is not applieable in this 
ease in that this is a suit to enforee a 
mortgage, whereas in liunoomanpsr Baud's 
casQ (1) the passage which is oited dealt 


(1)6 M. 1. A. 393 at p. .118; 18 W. R. Sln.j SoTestro 
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with the question whether a third party 
was bound to prove the legal necessity 
of the loan made by a Hindu father • and 
be argues that the learned District Judge 
has placed the onus as to necessity wrongly 
in this case. He has cited many cases 
before ua to show that in this case the 
onus 18 heavily upon the person alleging 
that the debt is owing. This case, how- 
ever, in my opinion, differs in many res- 
pects from the cases in which the decisions 
cited by Mr. Hasan Jan were given. 
Here the mortgagees came in possession 
and were left in possession not only by 
the original mortgagors but also by the 
mortgagors’ heirs for a period of 25 years 
and were only dispossessed after the 
Collectorate partition by persona other than 
the mortgagors’ family. By their conduct 
It appears to me that the mortgagors’ 
heirs acquiesce I in the possession of the 
plaintiffs and also tacitly agreed that there 
had been necessity for the mortgage loan. 

Ifc 18 argued that the mortgagees were 
bound in thi9 ease to prodaee all evideoee 
which was available to prove necessity 
and that it was possible for them to 
have produced the previous mortgage-bond 
and also the decrees to meet which a 
part of the money was taken. There is 
nothing, howewer, to show us that this 
evidence was available to the plaintiffs 
and, in fact, it i& quite probable that 
when the bond was satisfied the document 
was returned to the mortgagors’ family. 

In all the oiroumetances of the case, it 
seems to me to have been an almost 
impossible tank for the prea*>Dt plaintiffs 
to have proved that legal neceesity actually 
existed 39 years before their evidence was 
given. In my opinion, the appeal was 
rightly desided by the Distriot Judge 
and 1 would dismiss the appeal with 
sosts. 

Bdcilnill, J. — 1 agree. 


Appeal diemined, 
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CALCUTTA HIGH COURT. 

Appeal prom Appbllati Becrkbs Nos 546, 
558. TO 562 OP 1919. 

Jnly 20. 1920. 

Pre$ent:-~Sir Aintosh Mookerjee, Kt., 

Aetiog Chief Jasiite, aod Jnetioe Sir 
Eroest Fletefaer, Et. 

JALADHAR BHOWMIK *md others — 
Depbndamts — Appellants 
versus 

BIRENDRA NATH ROY CHOWDHURT 

AND OTHERS — PlAINTIFPS — RESPONDENTS. 

Nes judicata — Record of Rights, whether nullifies 
effect of previous decision as res judicata. 

Where a previous decision operates as res judicata 
the subsequent publication of a Record of Bights 
cannot nullify the effect of that decision, nor has 
such publication the effect of sweeping aside all 
previous decisions between the parties, [p. 889, col. 2; 
p. 890, col. 1.] 

Appeal against the decree of the Additional 
Bobordinate Judge, Pabna and Bogra, dated 
the 9th of December 1911, affirming that of 
the Officiating Mnnsif, FirstlCoort, at Pabna, 
dated the 5th of April 1918. 

FACTS appear from the jodgment. 

Baba Surendra Chandra Sen (with him 
Baba Du)i;endra Nath Mookerjee), for tbeAp- 
pellante:— The defendants deny tbattbe plaint* 
iffs have aneight'annas share in the soperior 
interest and admit that their interest is to the 
extent of sepen-annas and odd. The rent 
payable by the defendants is thns less than 
that claimed by the plaintiffs. The Courts 
below are wrong in bolding that these 
questions are res judicata by reason of the 
fact that they were decided in favour of the 
plaintiffs in a previous suit for rent bet* 
ween the parties. The decision in the rent* 
suit can have no such effect as in that suit 
the Court was dealing only with the liability 
of the defendants to pay rent to the plaint* 
iffs for the period in sait. Moreover, 
before jadgment was 6na]ly pronounced by 
the High Court on appeal in that suit for 
rent, there was a 6nal publication of the 
Record of Rights containing entires which 
support our case. Under such circumstances, 
the decision of the High Court cannot operate 
as res judicata. 

No one appeared for the Respondents. 

JUDiiMENT. 

MoOEtBjix, Acto. C. J This is an appeal 

by the defendants in a suit for arrears of rent. 
The plaintiffs are putnidars. and allege that 


they bold an 8 annas odd share in the 
puini. On this basis, they claim from the de* 
fendants Rs. 22*10*5 gondac as rent annaally 
payable for the holding in their possession. 
The defendants contend that the share of 
Ifae plaintiffs in the puini is not S-annas 
odd, as alleged by them, but only 7*anDas 
odd and that the rent payable by them to 
the plaintiffs in respect of this T.annas odd 
share is Rs. 1>S* 2*6 pandas. Twoqaestionsare 
thus in controversy between the parties, 
namely, fint, the extent of the share in the 
superior interest held by the plaintiffs, and, 
secondly, the amount of rent annoslly pay- 
able by the defendants to the plaintiffs. 
The Courts below have held that these 
questions are ret judicata by reason of the 
decision in a previous litigation between the 
parties. 

It appears that in the previous suit for rent 
these very questions were raised, not in a limit* 
ed form as tousbing the rights and liabilities 
of the parties during the particular years 
for which rent was then claimed, but in a 
general form as affecting the relationship 
between the parties as landlords and tenants. 
On the 25th February 1911, the Court of 
6rst instance gave a decision thereon in 
favour of the defendants. On appeal, that 
decision was reversed by the District Judge 
on the 13th beptember 1911 and a decree 
was made in favour of the plaintiffs. A 
second appeal was preferred to this Court 
with the result that the decision of the District 
Judge was oon6rmed on the 22Dd July 1915, 
Prirriu facie, the previous decision operates as 
res judicata, in the present suit which was in- 
stituted on the 20th April 1917. 

The defendants contend, however, that ac, 
on the 29th May 1914, that is, during the 
pendency of the second appeal in the pre* 
vioos litigation, a Record of Rights was enally 
published containing entries which support 
their allegations, the decree of this Court is 
of DO effect. The Courts below have over- 
ruled this contention and have held that the 
Record of Rights cannot nullify the effect of 
the previous decision as ret judicata. We 
are of opinion that the contention of the 
defendants is untenable. Our attention has 
not been drawn to any authority, nor has 
reference been made to any principle which 
lends support to the view that the effect cf 

the publication of the Record of RighU is to 
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sweep away all previooe deoisioDs between 
the parties. Saab a . eoneeqaenee wonid 
not have followed, even if the entry in the 
Reaord of Rights had the effeot of a desision 
in a snit between the parties \,^alkithan v. 
Ei$han Lai (l)j. We hold aasordingly that 
the view taken by the Sabordinate Jadge 
ia aorreot, that the deeree mast oonae* 
quently be aonermed and this appeal dis- 
missed. 

It is oonoeded that this judgment will 
govern the other appeals whiah are aosording« 
]y dismisBod. 


Mr. Ba^narain Prasad for Mr. Birtu Narain 
otnba, for the Bespondent. 

JUDGMENT. 

Dis, J. — This was a eait by the appellant 
for ihika rent for the years lH2itol324. 
The fasts are all stated io the judgment of 
the lower Appellate Court and need not 
be reoapitolated here. The learned Judge 
in the Court below same to the eonelneion 
that sestion 60 of the Bengal Tenansy 
Aet was a bar to the suit. In my judg. 
raent, the view expressed by the Jearued 
Judge in the Conrt below is erroneous. 


B^STcaER, J.— I agree. 

Appfil disniaeJ. 


(l) U A. USj A. W.N. (I8S9) 42; 13 Ind. Jur. 309; 
G Ind. Des. (n. s.) 523. 


PATNA HIGH COURT. 

Appeal mom Appicllste Dkcssk No. 507 

OP 1919, 

January 26, 1921. 

Prwent:— Mr. Justioe Da 9 and Mr. Justice 

Rose. 

RAMBjaWAR PRASAD SlNQH — P liintipk 

“ Appcllant 
versus 

RAMJANAK SINGH and otuers— 

DkPS ND4NT^ — Rb-P' INDENTS. 
hervjal Land Registration Act (Vll U C. o/ 187fl^, 
s. applicahility of—Bnit Jor arrears of rent lu 
(tseignao oj rent, whether maintainable. 

SectioD 73 of the UtMigai Land Regiutrstion Aoc 
is no bar to a suit for recovery of arroara of rent by 
an' unregistered ns-igooe of the rent from the 
landlord, [p. flyo, col. 2; p. 3yl, col, 1.] 

Appeal from a deeieion of the Distriet 
Judge, Mrzaffarpore. 

Mr, Abavi Bhusan Mufteriee for Messrs. 
S A. A. Atghar tkud ll. P. Stn^a, for the 
Appellant. 


Section 60 of the Bengal Tenancy Aoi 
runs as followa : “Where rent is due to 
the proprietor, manager or mortgagee of 
on estate, the reeeipt of the person re* 
gistered under the Land Registration Aet, 
1S76, as proprietor, manager or mortgagee 
of that estate, or of bis agent authorised 
in that betslf, shall be eoffisient disafaarge 
for (be rent ; and the person liable for 
the rent shall not be entitled io plead in 
defense to a elaim by the person so re* 
gistered that the rent is due to any third 
person. But nothing in this section shall 
affect any remedy whieh any sueb third person 
may have against the registered proprietor, 
manager or mertgagee.” In this ease the 
defendants do not plead a receipt of tbe per* 
SOD registered under the Land Registration 
Act of 1876 or of bie agent authorised 
in that behalf as a discharge for (he 
rent. In my view, (berefore, section 60 of tie 
Bengal Tenancy Act has no application. 

Tbe learned Vakil appearing on behalf 
of tbe respondents has relfed on section V8 
of ihe Land Registration Aet. His argu* 
ment is that he is not bonnd to pay 
rent to tbe plaintiff who is not registered 
under tbe Land Registration Aet. Section 7$ 
of the Land Reg stration Act provides as 
follows ; ..^o person shall be bound to psy 

rent to any pereon claiming such rent as 
proprietor or manager of an estate or 
revenne free property in respect of which 
be is required by this Act to cause bis 
name to be registered or as mortgagee 
unless tbe name of such claimant shall 
have been registered onder this Act.” The 
short answer to tbe argument is, that tbe 
plaintiff does not claim the rent either as 
proprietor or as n snagor or as mortgagee- 
He is claiming (he rent as an assignee 
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from the registered proprietor. I quite 
Agree that if the plaiotiff had oUimed 
the rent as proprietor, then the defendants 
woald have been entitled to withhold rent 
from him on the ground that, not baing 
a registered proprietor, he is not entitled 
to sue them for rent, but that is not the 
position here. The plaintiff is suing for 
rent, not as proprietor, but as assignee 
of the rent from the proprietor. If the 
argument of the learned Vakil be sound 
then there oannot ba a valid assignment 
of rent. In my view, the judgment of 
the learned Judge in the Court below 
eannot be supported and must be eet 
aside. 

The next point is, is there a finding 
of faet by the learned Judge in the Court 
below on the question whether the defend* 
ant No, 1 has paid Rs. 180 to the 
plaintiff ? The learned Judge eays that 
the plaintiff olearly etatee that 'defendant 
No. 1 paid me Ri. ISO*. The learned 
Vakil appearing on behalf of the appellant 
states that that Rs. 180 wae paid towards 
the arrears of rent and not towards the 
rent for the year 1322. 

In my view, it is impossible on the judg- 
ment of the lower Appellate Court to 
some to any satisfaetory oooslosion on this 
matter, I would set aside the judgment 
and desree of the lower Appellate Court 
and remand the ease to that Court for 
deoisioD aoaording to law The appellant 
is entitled to the eosts of this appeal. 
The oosts inourred in the Courts below 
will abide the resuU aud will be disposed 
of by the lower Appellate Court. 

Ross, J. — I agree. 

D.cree set aside. 


ROT. 

CALCUTTA HIGH COURT. 

Appeal fbou A?pell4Tb Dbobeb N. 2517 

OK 1917. 

May 10, 1920. 

Preteni: — Mr. Jnstise Teunon and 
Justiee Sir Aantosh Chaudburi, Xt. 

KUMAR ARUN CHANDRA 8INHA 
BAHADUR— PLiiNTiFP— A ppellant 

versus 

JOGENDRA LAL ROY and another— 
Dependants — Respondents. 

Bengal Tenancy Act (VIII ol as. 104io lOU, 

192 — Land formed by accretion-^Neiv estate constituted 
and rent fiiedby Revenue Authorities— ‘Tenant, whether 
bound to pay rate of rent so fixed. 

Where a new estate is constituted by the Revenue 
Authorities of lands formed by accretion, and a now 
tenure rent is recorded in the Record of Rights as 
actually fixed and settled under the provisions of the 
Bengal Tenancy Act, aud no proceedings are taken 
to obtain a reversal or moditication of the decision 
of the Revenue Authorities, the tenants are bound, 
under section 92, read with sections 104 to lOlI 
of that Act, to pay the rent so fixed, [p. 392, col. 2.3 

Appeal against the decree of the Die* 
triot Judge, Faridpur, dated the llth of 
August 1917, affirming that of the Subordinato 
Judge, Firet Court of that Distrist, dated the 
3Ut January 1916. 

FACTS appear from the judgment. 

Bahu Jogesh Oh.mira Roy (with him Bibu 
Qirra Prosanna Roy O^oittihury), for the 
Appellant. — The plaintiff ts entitled to the 
rent fixed by the Revenue Authorities as 
they had full jurisdietion to fix a fair and 
equitable rent under seotion 192 of the 
Bengal Tenanoy Aet. See Khiroda Kania 
Bey V. Akhoy Kumar (1). The ease in 
Muktaki'shi Dan v. Srinath Das (2) relied 
on by both the Courts below is olearly 
distingnisbable from the faots of the present 
oase. In that ease there is nothing to show 
that proceedings were taken and rent fixed 
or settled by the Revenue Authorities under 
the Bengal Tenanoy Aot. With regard tp 
the Deara lands, the Reoord of Rights as 
finally published shows that, as a matter of 
faot, rent was aotuaily fixed or settled under 
the provisioDB cf seotion U2. read with seo* 
tions IC4 to 104J, of the Bengal Tenanoy 
Aot. No steps have been taken by the defend- 
ants to have the deoision of the Revenue 
Authoritiesmodified or set aside. The defend- 
ants are, therefore, bound to pay the rent 


(1) S3 Ind. Oas. 420. 

(2) 26 iQd, Caa. 216i 19 C, L. J. Oil. 
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6xed by the Revenue Aathoritien at least in year 189! 
respect of the De^ra lands. between 

Babn Bansori Lai Sarkar, for the Respond- should p 
ent.— The Record of Rights was not prepared the origii 
under the Bengal Tenancy Act. The Re- lands for 
venue Authorities proceeded under the pro- 9 annas 
visions of Act IX of 1847 and the Bengal by the C 
Alluvial Laud Settlement Act (XXX[ of down in 
1856). There i§ nothing to show that the Srinath 
proceedings were aken under section 192 of what hac 
the Bengal Tenancy Act. Under the air- Autboritu 
•umstances, the Courts below were perfectly entitled t 
justified in applying the decision in anything i 
Muhlakeshi Da$i v. Srinath Das (ii) to the 9 annas 
present case 

baba Jogesh Ohandra Roy replied in brief, suit 
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year 1897 it was arranged on eooaprotnise 
between the parties that the tenure-holders 
should pay rent to the Zemindar both on 
the original Und and also on additional 
lands formed of accretion at the rate of 
9 annas 7 pies per higha. it was held 
by the Courts below, on the priuoiple laid 
down in the sase of Muktahsahi Dati v. 
Srinath Das (2), that notwithstanding 
what had been done by the Settlement 
Authorities the plaintiff landlord was not 
entitled to claim from the tenure-holders 
anything more than this rate of rent, namely, 

9 annas 7 pies per bigha on the land 
found to be in existence on the date of 
suit. 


JUDGMENT. — This appeal arises out 
of a suit for rent. It appears that under 
the original Zemindari of the plaintiff the 
defendants or their predecessor-in-interest 
held a tenure of which the jama was 
originally 1.002 rupees, and at the time 
of the recent Cadastral Survey and Record 
of Rights in respect of the District of 
Faridpor it was found that accretion had 
taken place to the Zsmindari which bore 
No. 3756. The newly accreted lands were 
separated from the parent estate and formed 
into what is spoken of as the Deara Mahal 
bearing Tonzi Mahal No. 6633 Proceeding 
under the provisions of Act IX of 1847 
and Act XXXI of 1856 and the Bengal 
Tenancy Act, the Settlement Authorities 
similarily split up the defendant’s tenure 
into two. In so far as it was comprised 
within the Deara Mahal No.6633, the Settle 
ment Authorities assessed upon it as payable 
by the fenure-holders a rent of Rs. 287.6-3 
pies while for the remaining portion com- 
prised within the original estate a rental of 
Rs. 130 8 annas was fixed or recorded by the 
Settlement Authorities. 

It has been found by the Commissioner 
for local investigation, who^e report has 
been accepted by the Courts below, that 
in the defendant’s tenure 459 bighat 11 
cottas 13 chhattaks were in existence at 
the time when the suit was brought, and 
il was further found that out of this 459 
bighas odd, 405 bighas 5 cuttas and 1 1 chhattakg 
appertained to the Deara e.state No. 603.6 and 
the remaining 64 bighas 6 cotl js 2 chhatt tka 
appertained to the original tenure and to the 
orifiaal estate. In a suit brought in the 


The plaintiff has appealed to this Court 
and bis contention before os is that, io 
so far as the accreted lands are concerned, 
the parties are bound by what has been 
done by the Settlement Authorities. It is 
conceded that, in so far as the land included 
within the original estate is concerned, the 
plaintiff-appellant is bound by the com- 
promise and arrangement with the defend- 
ant, and in so far as that portion of the 
tenure is concerned, all that the plaintiff can 
claim is rent for the existing land at that 
rate. To bis contention with regard to the 
Deara land we are of opinion that there Is 
no answer. It is quite true that, at first 
sight, the cane of iluktakeshi Dost v. 
Srinath Daa (2) might appear to be ao 
authority for the decision arrived at by the 
lower Courts. But between that case and 
the present case there is an important dis- 
tinction which appears to have been over- 
looked by both the Courts below. In the 
ease of Muktaksahi Dati v. Srinath Das 
there is nothing to show that pro- 
ceedings were taken and rent fixed 
or settled by the Revenue Authorities 
acting under the Bengal Tenancy Act. Here 
the Record of Rights as fioally published 
shows that, as a matter of fact, on the accreted 
land which was constituted into a new 
estate and a new tenure rent was not 
recorded as merely existing bat as actually 
fixed or settled under the provisions of the 
Bengal Tenancy Act, that is to say. under 
section 192 of that Act read with sections 
101 to 104 J. No proeeedings have been 
taken by the defendants under any of those 
sections to have the deaieion of the Reveoue 
Authorities modified or set aside, By those 
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proaeedings nnder the provisions of those 
Beations the tenants are boond. 

It follows that we mast modify the 
deorees of the Coorts below in the 
manner following, that up to the year 
1318 the plaintiff is entitled to raaover rent 
At the old rate and for the years 1.^1 
1320 he is entitled to reeover at tharate 
6xed by the Settlement Anthorities, namely. 
Re. 287«5 annas 3 pies in re^peat of the 
aeereted land and rent in respeot of the 
original land mea«uriog 54 highn 6 
C3ttas 12 chkatakt at the rate of 9 annas 
7 piee per higha with aess at 9 pies in 
the rupee as f>hown in the Record of 
Bighte and damages as awarded by the 
Courts below 3 annas in the rupee and 
soets on the amount decreed with interest 
on the total amount adjusted and costs 
at the rate cf six per cent, per annum. 

This decree will be only against the 
defendant-respondent Jogendra Lai Roy. 

The defendant respondent Troilakhya Nath 
Munshi appears to have been unnecessarily 
made a party. He will have half bis costs 
'■ throughout from the plaintiff-appellant. 

Decree modifiei. 



PATNA HIGH COURT. 

Appeal prom Appellite Decree No, 50o 

OP 1919. 

December 16, 1920. 

Preeent ; — Mr. Justice Das and 
Mr. Justice Adami, 

RAMAN CHOUBEY and ofheks - 

Appellabth 

versus 

BAOHA MISIR AND orBERS — 
Defend^hth- 

Civil Procedure Code ('.lot V of 1908^ s. Jl 
Etpl. (ly)^ ajjpiicabifi^'/ of^lHeadinijs—lnconeUtent 
pleoM, whether can he taken. 


Before any argument can be adranced oa the 
language employed in Explanation (IV> of section 11 
of the Civil Prooedure Code, it must be establiahed 
to the satisfaction of the Court that the matter 
which is sottght to be conoltuiod on the principle of 
res judicata not only might have been made a 
OTonnd of defence or attack in such former amt, but 
farther that it ought to have been so made. [p. 304, 
ool- l-l 


Where the avidsnoe in support of osc groaud ii 
such as might he destructive of the other ground, the 
two grounds need not be set up in the same suit, 
[p. 394, col. 1.] 

As a matter of law, a defendant can put forward 
inconsistent pleas, and it is for the Court to take 
this fact into consids ration in coming to the copolu- 
sioQ whether the pl<sas are well-founded, [p, 394, 
.ool. 2.3 

Appeal from a deoisioD of the Distiict 
Judge, Sbababad, dated the 5th May 1919, 
reversiug that of the Munsif, Buxar, dated 
the 2nd June 1918 

Mr. Parmeshwar Dayal, for the Appel- 
lant. 

Messrs. Satan and Bhagtpan 

Prosadf for the Respondent. 

JUDGMENT. 

Dap, J. — This appeal has been argued with 
great persistence and ability by Mr. Parmesh- 
war Dayal on behalf of the appellants, but I 
am unable to say that the judgment of the 
lower Appellate Court is wrong on any 
point of law. 

The plaintiffs Noe. 1 to 5 are the admitted 
proprietors of the land in dispute. Plaintiffs 
Nos. 6 to 10 are the mortgagees and tbeir 
suit is to recover possession of the disputed 
land from the defendants who have been 
recorded in the Record of Rights as mort- 
gagees under an unregistered mortgage of the 
13th December 1906. 

In order to appreciate the arguments which 
have been advanced before ns, it is necessary 
to deal with certain antecedent events. 

The plaintiffs Nos. 6 to 10 claim that on the 
11th July 1911 the plaintiffs Nos. 1 to i mort- 
gaged the disputed land and executed a register- 
ed mortgage document in tbeir favour. In 1911 
there was a suit by the defendants against 
the plaintiffs for a declaration that the lands 
of wbioh they were admittedly in possession 
were their guzaskia lands. That suit failed. 
Meanwhile, the Record of Rights was published 
which recorded the defendants as being in 
possession of the disputed land under an 
unregistered mortgage. Although the plaint- 
iffs succeeded in the previous litigation 
against the defendants, it appears that they 
failed to get possession inasmaob as the 
Criminal Court, on the basis of the entry 
in the Record of Bights, held that the defend' 
ants were in possession. The present suit 
was thereupon instituted in order to eject the 
defendants. 

The lower Appellate Court he^a come M 
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the oonelasioo that the defendante ha 7 e a 
valid title to the Uod io dispute as mort* 
gageep, the mortgage having been exeauted 
io their favour at some time before 1S89. 

It was urged, in the drat place, by Mr. 
Parmesbwar Dayal on behalf of tbe appellants 
that the Court was preoluded from trying the 
issue raised by tbe defendants by virtue of 
Explanation IV of section 11 of the Civil 
Frooedure Code. 

Mr. Parmesbwar Dayal’e argument is, that 
it was open to tbe defendants in tbe previous 
litigation to put forward their title as mort- 
gagees. They did not pot forward their 
title as mortgagees and, therefore, the issue, 
whether the defendants are mortgagees in 
respect of the disputed Und, most be held 
to have been eonstrootively in issue in tbe 
former litigation. 

Now Explanation IV runs as follows: 

Any matter which might and ought to 
have been made a ground of defence or attack 
in such former suit shall be deemed to have 
been a matter directly and substantially in 
issue in such suit,” It will be noticed that 
the Legislature has deliberately used two 
expressions "might and ought”, and, in my 
view, before any argument can be advanced 
on the language employed in Explanation IV 
of section 11. it most be established to the 
satisfaction of tbe Court that the matter not 
only might have been made a ground of 
defence or attack in such former suit but 
further that it ought to have been so 
made. 

The question which we have to determine, 
therefore, is this. Could the defendants have 
pot forward their claim as mortgagees in 
the previous litigation ? They, of oourpe, might 
have done eo, but ought they to have done 
so ? It seems to me that the evidence in 
support of one claim, namely, the claim of 
kashtkars would have been destructive of the 
other claim, namely, tbe claim as mortgagees. 

I am unable to say that, in such circumstances, 
the defendants ought to have pot forward 
their claim as mortgagees in the previous 
litigaiioD. 

I fully concur in the viow expressed by 
Mr. Mullah in his well known book on Civil 
Prooetlure Code, namely, "where the evidence 
in support of one ground ie such as might 
be destructive of tbe other ground, the two 
grounds need not be set up in the same 
And it appears to me that this ie 
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supported by a decision of the Bjmbay High 

Unort in the case of Mahomed Thrahim v 

Uamia Mahomed Ally (1). That decision was 

based noon an earlier decision of the same 

High Court where the following passage 
olOQrred : 

"ftolativa rights and duties of owner and 

trespasser on the one band and of mortgagor 

and mortgagee on the other are wholly 

different and failure in a suit of simple 

ejectment doea not, in our opiniou. in any 

way bar the plaintiff in a aubsequent suit 

to enforce his right to redeem as mort- 
gagor.” 

The hret contention advanced on behalf 
of the appellant mast accordingly fail. 

It was next argued by Mr. Parmeshwar 
Uiyal that the defendante ahoald not have 
baen allowed to taka up an incansisteut 

attitude. The basis of the argument is that 
one of the or/ginU defendants, Earndhin, in 
this salt claimed the land as bis gui tehia laud 
notwithstanding the decision in the previous 
litigation. Ramdhin died and Baoha was 
sobitituted in hii place. Bacha put in a 
written atatement in which, for the 6rst time, 

he claimed tbe land in dispute as rnort* 
gagee. 

Now I quite agree that this is a matter 
which the Courts bslow cjuld properly have 
taken into consideration in determining the 
question whether the claim pot forward on 
behalf of tbe defendants was well founded. 
But I am nnable to say that there was no 
right at all in B^oha to pat forvrard ao 
inconsietert defence in bis written statement. 
So far as I know, iuconsietent pleas are 
allowed, and it was open to Baoha’s father 
Kamdhio to amend the written etatement 
and introduce an inconsistent plea. Ram- 
cihin died and Baoha was sobstitated io his 
plase and I oan see no ground whatever for 
holding that the Coart of first instance was 
wrong in point of law io allowing B»cha to 

put forward an inconsistent plea. As I have 

said before, this is a matter which the Ooorta 
below might properly have taken into coo- 
sideration in determining the question 
whe lnr tbe claim put forward was well- 
founded Bat that was a matter entirely for 
the Courts which have to deal with facts; 
we are not concerned with that point. J 

m 12Iu(l. Cu9.;h7j 35 Q. 5J7{ U Bim h. R, 



395 


Vel. LX] INDIAN OASES. 

soRiNoai MATd mrai o, sioricart of statb for ihma. 


hold tba^ aa a point of law, it was open to 
Baoba to take ap an inooneietent position. 

The last ground urged by Mr. Parmeshwar 
Dayal is that, in any event, he has got a 
registered mortgage doeament in his favour 
aod is entitled to priority over the defend* 
ants who admittedly had an unregistered 
dosnment in their favour. The aotioo, it 
must be remembered, is not an aotion to 
enforoe the mortgage; it is an astion in 
ejeatment. Mr. Parmeshwar Dayal has 
taken us through the relovant sections in 
the Transfer of Property Aet and RegUtra* 
tioQ Aet for the purposes of satisfying ns 
that a mortgage above Rs 100 is oompul* 
Borily registrable and is not admissible in 
evidenes unless it is so reg'stered. The 
point, however, is whether the mortgage 
upon whioh the defendant relies was eteoated 
sinse the two Aots upon whiah Mr. Par* 
meshwar Dayal relies oime into operation. 
The defendants in their written statement 
say that the mortgage was ezeonted in their 
favour more than sixty years ago. If that 
is right, then the doanment was executed 
before either the Transfer of Property Aat 
or the Registration Aat was passed. The 
lower Appellate Court has reaorded ahnding 
that it was exeanted 'sometime before 1889, 
Mr, Parmeshwar Dayal complains that 
there is no precise finding on this point. The 
answer to that argument le that the point 
has been argued for the first time in this 
Court. If the point had been taken in the 
Courts below or in the plaint no doubt it 
would have been necessary for the learned 
District Judge to record a precise finding on 
this point. Mr. Parmeshwar Dayal argued 
before ns that it was opsn to him to argue a 
point of law although it was not taken in 
the pleadings. I qaite agree that it is open 
to him to argue on any points of law before 
us, bat I am of opinion that be aan only 
argue snob poiots of law on the facts fouad 
by the lower Appellate Court. His complaint 
that there is no preaiss finding on the 
question when the mortgage bond was 
exeanted iu favour of the defendants has no 
substanae whatever, in view of the fast that 
be never took this point in the plaint, nor 
did he argne this point in any of the Coarts 
bobw. Bita^sming that we indulge the 
aopoUants to this extent, that we assams in 
their favour that tbs doiamsut was exeanted 
since the Transfer of Propsrty Act and the 


Registration Aat tame into operation, loam 
of opinion that they are in no better po8> 
tioD. Itis found by the Courts below that 
the predeeessors'io'interest of the plaintiffs 
Nos. i to 5 put the defendants in possession of 
the property after ezeauting the onregiskered 
doaument in their favour. The position of 
the defendants, thsrefore, is this. There is 
an nnregistered doaument in their favour and 
they are in possession of the property. The 
law is quite alear and has been settled by the 
class of eases of whioh Walsh v. Lonsiale 
(2) is an example. If authority be needed 
for the proposition, it will be found in the 
decision of Sir Lawrence Jenkins and Sir 
Asotosh Mookerjee in the ease of Puchha 
Lai V. Kuni BeJury Lil (3). Iu my opinion, 
the judgment of the learned Distriot Judge 
is right and mast be upheld. 

I would dismiss this appeal with costs. 

Aoahi, J. — 1 agree. 

Appeal diimissed, 

(2) (1883) 21 Oh. D. 9; 52 L. J. Ch. 2; 46 L. T. 858; 
31 W. R. 109. 

(3) 20lnd. Caa, 803jl9 0. L.J. 213; 13 C. W. N. 
445. 


OALOUTTA HIGH COURT. 

Appial from Appell&tc Dcorbs No. 2195 

OP 1918. 

July 8, 1920. 

Praient : — Sir Asutosh Mookerjee Et., 
Acting Chief Justice, and Justice 
Sir Ernest Fietcber, Kt. 

SURKMDRA NATH MITRA and anothbr 
— Plaintiffs— A ppiLiiAHTS 

versus 

Trf* SEORBTART o? STATE for INDIA 

IN OOUNOIL — D*F«NDiHT— R esponosht, 

Bengal dUuvion and Diluvion Regulation (XI of 
1825^, a. 4 ( I) -Obur thrown up in large navigabl 
river — Parties, rights of, how (o be determined. 

The questiouof title to a c/mr thrown up iu a 
large navigablo river muat be determined with 
reference to the condition of things prevailing at the 
tiin3 when the char was firtb formed, and with refer- 
enoo to the terma of aeotion 4 (.3 of Regulation XI 
of H 53 : bat before applying thU provision the Court 
mast determine whether the bed of the rirar in 
whioh the shur is formed ia the property of an in li- 
vidual, or ia pnblia demaiu. [p. 89*^, col. 2 ; p. i-..{ 
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Appeal against the deoree of the Addi- 
tional Distriat Jadge, Bakargange, dated the 
2nd of September 191b, affirming that of 
tlie Snbordinate -lodge, Seoond Goort of 
that Dietriet, dated the 3Ctb of April 1917, 

FACTS appear from the jodgmeot. 

Baba Daarkanath Ohakravarty (with him 
^Babo 'tiando Qopal Baner;fe), for the Appel- 
lant. — We are entitled to the entire chnr. 
Reads eeatioD 4 olaose (3) of Regalation 
XI of 18i5. If the bed of the river where- 
on the chur has been thrown is the property 
of the plaintiffs, it is olear that the Govern- 
ment aan have no alaim to it. It has been 
foond that the abannel whiah now separatee 
the chur in dispute from the main land 
runs over land whiah was originally in- 
alnded in the plaintiff’s tdu^. It ia thus 
alear that a part of the bed of the river is 
the property of the plaintiffs. Refers to 
Ahmadi Begum v. Mahasy Taraknath Qhoth 
(1). The question to be gone into in a 
ease like this has not been properly investi- 
gated by the Gourta below. Refers to 
Lopez V. Muddun ^ohun Thakoor (2), Uursahai 
Singh v. Spud L'^otf Alt Khan (3) and 
Anand Rari Basak v. Secretary oj State jor 
India (4). 

Babu Bam Oharan Iditter (with him Baba 
Surendranath Ouha), for the Respondent, — 
The plaintiffs aannot alaim the entire chur, 
I do not dispute the title of the plaintiffs to 
the portion of the chur whiah has been 
awarded to them on the prinaiple of re-for- 
maiion in situ. Cnle^e the whole of the 
bed of the rivor ie proved to belong to the 
plaintiffs, they aannot defeat the title of 
Government under Regulation XI of 1825. 

Babu Dwarkanatk Ohakravarty replied, 

JUDGMENT. 

Mookbrjib, Actq. 0. J. — This is an 
appeal by the plaintiffs in a suit for reaovery 
of possession of land on deoUration of title. 
The plaintiffs are the owners of two fjlukf 
Nos, 1730 and 1745, tailed Mauzas Guli and 
Pakhia, and they olaim the disputed chur 
by virtue of their title to these two taluks. 
The Seoretary of State for India in Gounail, 
who is in possession of the island, olaims 

(1) Ul lud Cat 233; 18 C. L. J. 399; 17 C. W. N, 
1173. 

(2) 13 M. I. A. 407 at ji 476; 5 B. L E.621; 14 W. 
R. P. C. 11; 20 K, U. 628; 2 Suth. P. 0. J. 386; 2 Sar. 
P. C. J. 694. 

(8> 2 I. A. 28; 23 W. It. 8; 14 B. L. B. 268. 

(4) 3 0. L. .T 310. 


it as a chur thrown up in the midst of a 
publie navigable river Agunmnkba, The 
ihak boundaries of the taluks owned by the 
plaintiffs have been re-laid and there ie no 
doubt that a part of the chur in dispute has 
re-formed on the site of what was originally 
insluded in the taluks held by . the plaintiffs. 
The chur, at the time of the institution of 
this suit, was separated from the main laud 
of the taluks by a narrow abannel. The 
Go'^rta below have given the plaintiffs a 
dearee for suah portion of the land of the 
c^Mr as has been proved to lie within the 
t/mAr-boundaries. The plaintiffs eontend, 
however, that they are entitled to the entire 
chur^ and that is the point for determination 
in the present appeal. 

The respeotive rights of the parties must 
be determined with reference to the terms 
of alanse (3) of seetion 4 of Regulation XI 
of 1825 whiah is in these terois When 
a chur or island may be thrown np in a 
large navigable river (the bed of whiah is 
not the property of an individual), or in 
the sea, and the abannel of the river or sea, 
between suoh island and ti e shore may 
not be fordable, it shall, aooordiog to the 
established usage, be at the disposal of 
Government.” It is plain tha*, before this 
provision is applied, the Court must deter- 
mine whether the chur or island has been 
thrown up in a large navigable river the bed 
whereof is not the property of an individual. 
Unless it is established that the bed of the 
river ie not the property of an individual, 
title aannot vest in Government ; in other 
words, title vests in Qovernme’it if the bed 
of the larRe navigable river is pnblia domain. 

Now, in the case before ns, it bas been 
proved that what is now apparyntly a part 
of the bed of the river, was not publia 
domain, beaause it is ineluded within the 
thak bcundariee of the taluks held by the 
plaintiffs, that is preoisely the portion in 
respeat whereof a dearee has been made in 
favour of the plaintiffs. In tbo next plaae, 
it is alear that the abannel of the river whiah 
is mentioned in alause (3) of eeotion 4 is a 
ahannel the bed of whiah is not the pro- 
perty of au individual. The Courts below 
have ovei looked this aruoial point in the 
determination of the rights of the parties. 
In the present oase, it bas been fonnd that 
the abannel whiah now separates the ehur 
from the main land runs over land whiah was 
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originally insladed in the taluk held by 
the plaintiffs. The chur has thus formed in 
a large navigable river, bat oontrary to 
what nsaally happens [Ahmadi Begum v. 
Mahasy Taraknaih Ohoth (1)1, a part of the 
bed of that navigable river i$> the property 
of an individnal, namely, the plaintiffs. 
From this the plaintiffs oonterd that the 
entire chur belongs to them. This, however, 
does not folio .V. No doubt, the portion of 
the chur formed on that part of the 
chur of the river«bed wbioh is inoladed 
within the thak boandaries of the 
taluks owned by the plaintiffs has been 
rightly deoreed to them, on the priosiple of 
re>formation in situ enanoiated in Lopet v. 
Muddun idohufi Tkikoor (2) and extended in 
Rursahat Sxnjk v. Syud Lootf Ali Khan 
(3), Anand Hari Basak v. Secretary of State 
for India 4), bat anless the remain* 
der of the chur is proved to have sobseqaent* 
ly aooreted to the re formation, there ooald 
not be even a plaasible foundation for the 
olaim of the plaintiffs thereto. For it is 
•onseivable that the portion of the chur 
wbioh lies outside the boandaries of the 
taluks held by the plaintiffs was formed 
first and extetided westwards on the part of 
the bed inoluded within those boundaries. 
In snob oiroumetanses, title to the portion 
wbioh oould be rightly regarded and has 
been properly treated by the Court below as 
re-formation on the site of the taluks held 
by the plaintiffs would not support a olaim 
to the remainder of the chur whiob bad 
formed first 

A farther question, however, will require 
oonaideration, namely, does that portion of 
the bed of the large navigable river in whiob 
the chur has been formed and wbioh lies 
outside the limits of the taluks held by the 
plaintiffs, form part of the publio domain, 
or is it also tbs property of a private indivi- 
dual. This question has not baen investi- 
gated by the Courts below where the assump- 
tion was appiirently made that suoh portion 
of the river-bed was publio domain. It is 
neoessary to investigate this matter before 
the respeotive rights of the parties oan be 
determined. We may further point out that, 
as was laid down by the Pull Benoh in 
Budroonissa Ohowihrain v. Prosunno Ooomar 
Bose (5), the rights of the parties must be 

(5) 14 W. 11. (F. B.) 26j 6 B, L. U. (F. B.) 255. 


determined with referense to the aonditions 
of things at the time when the chur first 
formed. These are points whiob have been 
overlooked, oertainly by the Distriot Judge, 
if not also by the Subordinate Judge. There 
is thas no esoape from the eonclusion that 
the ease has not been properly tried. 

The result is that this appeal is allowed, 
the deoree of the Distriot Judge set aside 
in so far as he has dismissed part of the 
olaim and the ease remanded to the Court of 
first instanoB to be re tried with reference to 
the observations we have made. The parties 
will be at liberty to adduoe suoh evidence 
as they may oonsider neoessary to support 
their respeotive allegations, Costs in all the 
Courts up to the present stage will abide the 
result. The deoree of the Distriot Judge, in 
so far as it oonfirms the deoree of the 
Subordinate Judge decreeing part Of the 
olaim, will stand unaffeoted. 

FLaTCBER, J. — I agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

SecoKD CivjL Appeal No'. 1368 op 1918, 
January 15, 1920. 

Present Mr. Jostioe Sadasiva Aiyar 
and Mr. Justioe Spenoer, 

MUTHU PILLAI and others— 
Defendants Nos. 1 to 4— Appellants 

versus 

VLDA VYSA CHARIAR (deceased) 

AND ANOTHER— Plaintiffs— 
Respondents. 

Civil Procedure Code (Act V of 1908^, a. II— Res 
judioata-Prcutous suit, finding in— Finding, whether 
necessary for basts oj decree— Insertion oj finding in 
decree, efiect of— Ejectment, suit Jor— Finding that 
parties were mortgagor and mortgagee, whether operates 
as res judtoata m subsequent suit Jor redemption, 

In order that a lincling on a particular issue in a 
previous suit may operate as res judicata in a subse 
quent suit, it is uot necessary that that finding should 
form the basis of the decree in that suit but the 
insertion of the finding in the deoree or its omission 
therefrom as also its bearing on the general result 
of the suit, uatmully form elements in considering 
whether the matter has been directly and substan- 
tially in issue m the previous suit. [p. 401 col 21 

In a previous suit the plaintiff sued the defendant* 
lu ejectment as trespassers an4 the latter pleaded 



m 


UDTHU PILLAI t». VEDA VISA CBARIAR, 

that neither the plaintiff nor his predecessore-in-title 
were owners of the property and that the defendants 
were usufructuary inortgaKees from some third 
persons who were tlie real ownerfl. Both the Trial 
and Appellate . ourts found against the defendants' 
plea but dismissed the plaintiff’s suit on the findin-^ 

that the mortgBKo to defendants was by the plaintiff’s 
predecessors and an action in ejectment was not 
maintainable. In the present suit for redemption 

«i«- <lefendants controverted the 

^ pleading that the finding in the prior 
suit that they were mortsagees from the plaintiff’s 
predecessor was not res judicata; 

ifeW, that though the finding M-as not the basis of 
the decree, as the question of title was directly and 
substantially in issue, the finding operated as 
judicata in the present suit. [p. -Of, col. .] 

Bama ^risfina ^aidu v Brishnaeami Baidu, .*>2 
Inti Caa. 34:« L. W, Ifif; (i9is>, ji. W. N. 7. 20 M 
L. T 88; 0G M. L. J. 041, and Varalhayyanjar v. 

0 M 102; 11 Ind. J«r. 102; 3 Indf Dec. 
(N. s.)82lf followed. 

Sinyh v. Lucho Koer, H C .0O1 
(P C. -: 12 I. A. 23; 4 Sar. P. C. J. fi02j f» fnd Jur. 202; 

5 Ind. Deo. (N. s.) 960. Kelu Xambicr v. Chathu 
Aa'n6iar,62Ind. Cas. 258:9 L. W. 84; 26 M L T. 
66; ■ 1919) M. W, N. 3», Sccrelanj of State v Sami. 

natha Kotenden, ]2 lm\. Cas lo7; 37 M. 2.‘;- 10 M 1 T 
29l; (J»ll)2M.W.N.a03;2 M. L. J. 947. Achanta 
V^Jeatasuryanarayana v. Shiva Sankara Naiayanu, 
27 Ind, Cas 86I; 2 L. W. 101; 17 M. L. T. 85, Ourdco 
Si^h v.Chnndnka Suigit, 1 Ind. Cas. 913; 36 C. i93- 

6 U. L. J. 61 1, distinguiBhed. ’ 

OopalUahbu, 36 lud. Cus. 
74; 40B. 062; 18 B(jm L. R. 7i2, approved. 

„'^^\'*’'^^3^’^^ov.nakurMHhadeo Singh, 18 C. 
647; fl ln<L Dec. (n. s.) 432, uot approved. 

Seoond appeal agaiost the deoree of the 
OoDrfc of the Temporary Sabordinate Judge, 
Bamnad, at Madura, in Appeal Sait No. 
121 of 19i7, (Appeal Sait No. 3ofl9l7, 
OD the 61e of the Diatriot Coart, Ramoad) 
preferred against the deeree of the Court of 
the Additionel Distriot Munsif, Srivilli- 
puthur, in Original Suit No. 17 of 191^^, 
(Original Suit No. 655 of 1913, on the file of 
the Court of the Prineipal District Munsif, 
Srivilliputbur. 

FACTS appear from the judgment. 

Messra S. Sonuitundaram Fillai and N. 
Vedachalam Pilli, for the Appellants.— The 
decree in the prior suit by plaintiff, Original 
Suit No. 211 of 1908, does not operate as 
rei judicata against the first defendant. The 
finding that defendants were nsnfruotaary 
mortgagees under plaintiff's predeoeesor-in* 
title was not the basis of the deeree in that 
suit. ITnlees the finding was incorporated 
in the decree and the decree was baaed on the 
finding the finding will not operate as rei judi* 
cata in a subsequent suit. It ia open to the 
''hsfeudaiits to plead, as in the prior suit, 
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that neither the plaintiff nor his predeaesaor. 
10 title was the owner of the nroperty. 
Spe ff«n BuAadur Singhs. Cug‘>o Koer (1), 
Thohur Mogundto y. ThaHr Mahadeo Singh 
Nambinr y. Ohothu yfamhiar {i). 
rbough the defendants appealed against 
that finding it was nob necessary for them 
to baye done so as the decree was in their 
fayoir. The matter has not been finally 
decided. There was also no second appeal 

to the High Court so that there could be 
00 Dnaiity. 

Mr. 0. V Amntha Krithnj Aiyar, for the 

Respondents: > The fiodiug, though not the 

basis of the decree in the prior suit, was a 
fanding on a matter directly and aubstaa* 
tially in issue between the parties. To 
allow a matter that has been contested and 
hually set at rest to be re opened would be 
in opposition to the principle goyerning the 
doctrine of res '.udicata. Two competent Courts 
nave giyen a decision on the nature of the 
defendants’ possession in a prior suit bet- 
ween the same parties. When the defendants 
6Ie an appeal agaioet a fioding even thongb 
the salt waa dian)H«ed, that findjDg on 
appeal is ra judicata in a subsequent suit bet- 
ween the same parties. 8ee Socr'.omome 
Dayee y. Suddanand Mohapatter (4). Tbe 
mattar was fully considered by Sadasiya 
Aiyar, J. in Rama Erithna Naidu y, Srishna* 
lami Nairftt (5), where tbe conclusion is 
reached that a finding on a matter sub- 
stantially in issue is res judicata though the 
party against whom it was recorded eyentuaily 
succeeded in the case. See Achanta Ven'tata' 
sury inarayona y, Shiva Sonhara 1‘iarayan'i (61, 
and Anusuyabai y. Sakharam Fandurang (7), 
This case falls under tbe foortb class enumerat- 
ed by Seshagiri Aiyar, J,, in Muthaya 
Shetti y. Kanthappa Shef-ti (8), where tbe 
decision on an issue is necessary for the 

(n 11 0. 301 IP. 0.); 12 LA. 23; 4 Bar. P. 0. J. 
602; 9 lud. Jur. 20»; 6 Ind. Dcc.in. s.) 900. 

(2) !8 0. 647; 9 Ind Deo. (s. s. 432. 

(3) 62 Ind. as 268; 9 L. W. 84; 25 M. L. T. 66| 
(1919) M. \Y. N 34. 

14) 12 B. L. U 304 at p.815; 20 W. R. 377; I. A. 
Sup. Vol 212; 3 Sar. P. 0 J. 285. 

t6) 62 Ind. Cas. 34; 9 L. W. 160; (J9t9) M. W. N. 
7;26M.L.T 88; 86 M. L. J. 641. 

(6) 27 Ind. Cas. 601; 2 L. \7. 101; 17 M. L. T 
86 . 

(7) 7 B.464; 4Ind. Deo. (n.c.) 312. 

(8) 46 Ind. Oas. 976; 7 L. W. 482; 84 M. L. J. 431j 
23 M. L. T. 29lt (1918) If, W. N. 834. 
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desisioD of the enit bnt the party against 
whoib it is given aannot appeal. 

JUDGMENT. 

Sapasita Aitar, J — The defendants Nos. 1 
to 4 are the appellants. Tbe suit was broogbt 
fbr the redemption of plaint lands alleged 
to have been mortgaged with possession by 
the plaintiff's predeoessorin'title in Marab 
1875 for Rs. 20. The snit was brought on the 
14th Deaember 1913. 

In a previoas suit, Original Sait No. 2U 
of 1908, the present plaintiff saed the same 
defendants NoSi 1 to 4 in ejeatment on the al 
legation that the defendants trespassed npon 
tbe land sometime in 1900. The defendants 
eontended that tbe plaintiff’s predeaessor* 
io'title and tbe plaintiff were never owners 
and they set ap title in themselves as osafrao 
tnary mortgagees from a third person whom 
they set op as owner. TbeDistriat Maosif 
found in that suit that tbe mortgagor of 
the defendants bad otki right in the property 
under tbe plaintiff's predeaessor-in^title and 
though the defendants’ oase that their mort- 
gagor was tbe owner was false, they aonld 
resist tbe plaintiff's alaim to ejeat them 
as treepansers as they were entitled to be 
paid what was due to their mortgagor (ae 
mortgagee) before possession aonld be given 
to tbe plaintiff in redemption. (Tbe plain- 
tiffs’ ease in that suit was that, though 
there was a mortgage for Rs. 20 in favour of 
the defendants’ mortgagor, that mortgage had 
been redeemed long ago by tbe plaintiff's 
predeoessor in>title). That alleged redemption 
was found against in that suit. Against the 
dearee of tbe Disrriat Munsif diemiesing that 
suit on those two findings, namely (1) that tbe 
plaintiff was tbe owner of tbe land but he 
wae not entitled to poeseseior, as tbe lands 
were outstanding on mortgage and tbe suit 
was not brought for redemption of mortgage, 
and (2) that tbe defendants were not tbe 
mortgagees from an owner but aould 
only alaim to be paid tbe original 
mortgage-amount due to their mortgagor 
before parting with posseesion, there were two 
Appe .ls, Nos. b98 and 923 of 1911, died in 
the Subordinate Judge’s Court of Ramnad 
by tbe plaintiff and tbe defendants respea- 
tively, tbe plaintiff aontending in bis appeal 
that the 6rst aonalusion of tbe Maosif that 
the plaintiff was bound to bring a suit for 
redemption, beeause the original mortgage 
had not yet been redeemed was erroneous, 


and tbe defendants aontending in their arose- 
appeal that tbe finding that t-heir mortgagor 
was not the owner but only was himself a 
mortgagee under tbe plaintiff's predeaessor- 
in-title and that, therefore, the defendants 
were liable to be redeemed was erroneous. 
Tbe Subordinate Judge by his judgment, 
Exhibit G., paragraphs 7 and 9, upheld both 
tbe findings of the Distriat Maosif and dis- 
missed both the appeals. 

It was under these oiraumstanaes that the 
present suit was brought to redeem the 
original otht made by tbe plaintiff's predeoesor- 
in-title to the defendants' mortgagor, tbe 
defendants’ mortgagor having mortgaged to 
tbe defendants for more than the original 
mortgage amount of Rs. 2j and henae, 
having praatioally assigned his original 
mortgage-right to the <IMendants for far more 
than its value. 

The lower Appellate Court eonsidered that 
the defendants having appealed in the former 
suit to establish that they were not liable 
to be redeemed and that tbe plaintiff had 
no right to redeem and having failed in that 
appeal, they were barred by res juiicata 
from again setting up that the plaintiff was 
not entitled to redeem them- It, therefore, 
passed a deoree for redemption on payment 
of tbe amount of Rs. 20 ^ne under tbe 
original of 1875, that ot^* having been 
held as existing unredeemed in the former 
suit. 

Tbe oonteotions in tbe present eeoond appeal 
are found in grounds Nos. 2 and 3, namely, 
2. The lower Appellate Court should have 
found that tbe dearee in Original Suit No. 
211 of 19v8 does not operate as rsj iudicata 
against the first defendant. 

3. The lower Appellate Court ought to 
have found that the suit is barred by limita- 
tion by reason of adverse possession.” 

As regards the 3rd ground relating to 
adverse possession, a mortgagee cannot get 
up adverse possession and henae there is 
nothing in that ground. The learned Vakil 
for the appellant set op that, though there 
may not be limitation by adverse posses- 
sion, there might be limitation under Article 
134 of the Limitation Act. But that Article 
was not relied on in the lower Court and 
that Article aonld only apply if the mortgage 
to the defendants was made by the original 
mortgagee irulappa Pillai purportinfif to 
aat as owner and not as mere mortga&t'Oi 
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The doenment, Exhibit 5 of 1698, in favoar 
of the defendanta does not so purport and we 
are also net bonnd to allow a point to be 
argued not expressly raised in the memo- 
randum of aeoond appeal unless the plaint in 
Its own allegations shows the suit to be 

barred by limitation, whioh is not the ease 
here. 

The eontention most strenuously argued was 
the other question of res judicata. It was 
argued that though the defendant expressly 
appealed in the former suit to get rid of 
the ending of the Distriat Munsif in that 
litigation the Bnding, namely, that the defend- 
ants were only mortgagees and that the 
plaintiff eould redeem them by paying up 
the original mortgage-amoont, and though 

they failed in that appeal, they need not 
and even aoold not have appealed against 
the Distrist Muneit’s judgment whioh dis- 
missed the suit, and, therefore, the deoision 
against them not re$ judical t. But their 
Lordships of tho Privy Couuoil in Soorjornoni 
Dayee v. Suddanani Mokapatter (4) held 
that where the defendant 61ed an appeal 
against a finding notwithstanding the suit 
itself had been dismissed, that finding on 
appeal was res judicata in a second suit 
between him and the plaintiff. There is, 
therefore, nothing in this argument. 

As regards thfi other argument based on 
Run Bahadur Singh v. Lucho Koer {l), Thahur 
Magundeo v. Thahur Mahadeo Singh (2) and 
other Bombay and Allahabad oases following 
Thakur Magundea v. Thakur Mahaieo Singh 
(2), I need only say that I oonsidered the 
whole question anxiously in Rama Krishna 
Ratiu V. Erishnatami Raidu (5). and oame 
to the oonolusion that the Full Benoh deoi- 
Sion in Niamut Khan v. Phadu Buldia (9), 
was wrongly dissented from in the subse- 
quent Caloutta oases and that a statement of 
their Lordships of the Privy Counoil in Run 
Bahadur Singh v. Lu^ho Koer (t) was unduly 
stretohed in those subsequent deoiaions and 
I followed Varjthnyyangarv, Krishnnsimi (10). 

Ju fact, the present ease is almost exaofly on 
all fours with Vafathayyangar v. Krisknasamt 
(10), whioh hn8 never been disj^eoted from 
in this Court. I have had tbs advantage 

((l)6C. 310 (F. B.); 7 C. L. H. 227; 3 lud Dec 
(N. i..)209. 

(10) 10 M. 102, 11 Inil.Jiir. 102; 3 Iiici Dcc. (.s. s ) 
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of reading the judgment to be prononnoed by 
my learned brother in this ease and I am 
glad that he supports the deoision in Rama 
Krishna Naidu v. Krishnasami Raidu (S). 

No deoision of this Court subsequent to 
Rama Krishna Naidu v. Krishasaami Naidu 

«5) has been quoted before us dissenting 
therefrom, 

The learned Vakil for the appellant adopt- 
ed the oritioism of that judgment in Rama 
Krishna Naidu v. Krishnasami Naidu (5), 
found in 37 Madras Law Journal (Journal 
parts) pp. 1 to 15. Having saref ally soneidered 
those oritioiems, I see no reason to change my 
view, espeoially as the learned reviewer after 
vainly trying to distinguish or explain 
Varathayyanyar M. Krishnasami (I0), finally 

stated in despair that " it must be treated as 
bad law.” 

I, therefore, agree with my learned brother 
that the seoond appeal should be dismissed 
with floats. Time for redemption is extended 
to three months from this date. 

Spencer, J. — The second appeal has been 
argued on a question of res judicata. The 
present plaintiff brought a prior suit against 
the present defendants Nos. 1 to -t for pos* 
session of the northern half of Survey 
No. 851, whioh is the subjeot of the present 
suit. That suit was dismissed on the ground 
that the first defendant was holding the pro- 
perty as a usufruotuary mortgagee and that 
the suit in ejeotment oould not be converted 
into one for redemption. There was an 
appeal and a oross-appeal, with the result 
that the first Court’s deoree was oonfirmed. 
Now that the plaintiff has brought this suit 
for redemption, the first defendant wishes to 
deny the original othi mortgage under whioh 
he got into possession as sub-mortgagee from 
the mortgagee and to set up a oase of 
absolute title. The Subordinate Judge has 
held that he oannot do this, and I have no 
donbt that the Subordinate Judge is right. 
Undoubtedly, the matter of the mortgage 
was directly and substantially iu issue (to 
use the words of section 11 of the Code of 
Civil Procedure) in Original Suit No. 211 of 
1908 as the finding of the two Courts that 
the mortgage was Kuhsisting led to the dis- 
missal of the plaintff’s suit. It is argued by 
the appellant's Vakil that, because the decree 
in that suit was in favour of the party 
against whom the finding was recorded, tbd 
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matter hae not been finally deoided. It is 
true that, la the former litigation, there was 
no eeeoQd appeal to the High Ooart but 
*nis was beeaase the qaeatioo ae to the 
Miateoee of a mortgage-right was one parely 
ot faet and eoneeqaenfcly the parties had no 
r«ght of seeond appeal. In every other 
■ense the matter wae Bnally deaided. The 
deoision of this iseoe waa in favoar of the 
defendanta in that anit in ao far that it had 
tbeeffeet of eaaaing the plaintiff'a anits to 
be diamiaaed, bat it operates against their 
•ontentione m this aait in which the relief 
•laimed by the plaintiff ia different from 
what It waa before. The rale of re, Judicaia 

nnni- Coaoeil, 

quoting the maxim interest reipublicce ut nt 
ftms Ittutm and the aommentary of Lord 
l^oke tbereapoD. in Sheoparsan Singh v. Ram 
nandan Prasad Narayan Singh (U), as being 
founded on ancient preoedent and dictated 
by a wiadom which ia for all time.” To 
allow the defendanta to raise this question 

been decided by two competent Courts, and 

have It deoided all over again merely for the 

th^t^th “‘ivant.ge, 

wonld “ mortgageea 

“"■'J’ Pri°«iple of 

A ‘f Pf res 

Vaki? h»r “ “PPP'l»Pt’a 

vakil has quoted certain deciaions of this 

and other High Courts which he oone' 

will t°h 9 ref‘“ olfenta.and it 

Theili. ^ “®c®38ary to deal with 

First, there is the decision of the Privy 

always quite underatood. My leamad bro. 

mtdu (6) has distinguiahed this case and 

Coon?? ^‘5 observations. The Privy 
Couocil expressed an opinion on the facts 

^that case that the judgment of a District 

issue did not form fk apon that 

decree and that 

A. L. J. 4^5 20 C. W N %r' ?« 

O.L.J.621 (19^6MM w Vl,o°“« 397: 23 


jttiira^a in a aubaequent suit upon title in 
the Court of a Subordinate Judge. My 
learned brother rightly pointed out in hia 
judgment that there ia no condition in 
section 11 of the Code of the Civil Prooe- 
the decision of the particular issue 
ahou d have been the basis of the decree. 
But the insertion of the Bnding in quea. 
tioD in the decree, or its omission therefrom, 
as also Its bearing on the general resnlt 
of the suit, naturally from elements in the 
consideration of the qaeation whether the 
matter has been directly and substantially 

Thakur Magundeo v. 
U.kurMahadeo Singh i2). iaoneof the cases. 

My learned brother and Napier. J., 
in Bama Krishna Naidu v Krishna 
s.ms Naidu (5) dieaen.nd fro^ tfe yi:;’ 
expressed therein by a Benoh of the Oalentta 
High Const. If a landlord enee to ejeot a 
tenant and enoeeeds on the defendant'e plea 
of ooenpaney right, and if his .nit fails for 

on the former lesno is re, judicata in. ee.ond 
amt in.titnted after a dne nolioe being given 

bZIu02>. 

Wrd^e're^pLf I eltjer'ttfASX^r' 

down that a decision on an iaaue in an an. 

pealable amt when the decree is in favour 
of the parties against whom that decieioo is 

ing that J^.a BnWnr S.' ykt ‘L ’tl; 

t„^Ljr"u‘‘77r’o^df^tf“77! 

l:rtrderd t t^r r“‘ht '^f rn 

In that ease the eeoond .nit,*a. in th ’ 

before ne. was one for rsL ’tZ uniT 

finding in the first snit whetLr ih “u . 

been a mortgage or a eale wa^e beldTn 

™ between the same parties nr 

reproeentativee in-interest. Mr , 

A Ar. Jnstioe 


2S 


7ill') '' 062, 18 ll„n,, I,, 
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EDUiBi: DiBTi V. HEMAKTi EUMABI DBBl. 

Seehagiri Ai'yar, for eonveniene© of ooneidera- 
tioD, divided oafcs of res judicata ic*o fonr 
olaeses. Tbe foartb olaes ooneieted of oases 
Id nbioh tbe deoioion apon tbe issae is 
ceoessary for tbe deoision of tbe sait bat tbe 
party against whom it is given oannot appeal 
as tbe final deoree is in bis favoor Even 
so, be held that tbe deoision on tbe issae 
would be res iudicata. Tbe present ease 
would fall in that olaes. 

Secretary of State 7 , Swaminotha Ecundon 
(13) cited by the appellants’ Pleader, a aate to 
wbioh I was a party, is not really an aotbority 
on the law of re«jt4(fica<a, Tbeqoefition we 
had to decide was whether a party who waenot 
adversely affeoted by a deoree ornld appeal 
against an adverse finding recorded in the 
judgment alone. We answered that question 
in tbe negative and a similar questirn was an- 
swered in tbenegativein Achanta ]'enkalaiUTya‘ 
naroyana v. bkiva Sankara Earayana (6) by 
tbe learned Chief Justioe and Sesliagiri Aiyar, 
J.,apon tbe point whether the decision of a 
question as to tbe invalidity of an adoption 
would operateae res iuJicota there is no disous* 
eion of the law but a mere reference to i?tin 
Hahadur Singh v. Lucho EoerU) and Parbolty 
Debyav. Mathura Nath Boner. ee (14), 

Farhali Dehya v. AioMoru ^ioth Baneriee 
(14) is another of tbe decisions of the Calcutta 
High Court upon tbe doctrine of “basis of 
the decree” which my learned brother deolined 
in BowJtt Eriihna Naidu v. Ktishnasami 
Naidu (5) to follow. 

In Ar^usuyahai v. Sakhiram Pandn- 
rang (?), it was rightly oHerved 
that an appeal would not lie against an 
unfavourable finding in a suit when tbe 
decree was in favour of the party appealing. 
The further observations in the same ruling 
as to there being no except when 

the party conoeined bed an opporJumly tf 
appealing are difficult to reconcile with thoee 
in Muthaya Sheiti v. Kanlhappa Shdti («). 

Id Qhela Jchharam v. Sonhakhcud 
ktha (15) there was a finding on an iseue tot 
necessary or material for tbe determination 
of the suit and it was held to lack tbe 
force cf res juoicota. This deoisicn is not in 
point as iu the oaee before us the fiLding 


iJS) 12 Ind. Cas. lC7i 37 M. 2C| JO. II. L. T, <9Ij 
(1011) 2 M. VV.N. 80?5 i!l M L. J. U7. 

^ (14) 16 Ind. Cas. H 3; 40 C. 5:0; 16 C,,L. J. 9; 16 C. 

W N B77 

(10) 18 b.597i 9 Ijid. Dec. (n. s ) 907. 


es to the mortgage being subsisting con- 
tributed materially to tbe dUmiesal of tbe 
former euit. 

The oases in Qurdeo Singh v> Ohand' 
likn Singh (16) and Kelu Nambiar v, 
Chotku Nan.biar (3) were concerned with tbe 
finality of adjudication between co-defeud' 
ants, which stand on rather a different footing 
from adjudications between plaintiffs and 
defendants, whose interests are pnma facie 
coLllioting. 

Tbe Privy Conocil in Krishna Pehari Soy 
V, Bar.tffari Loll Boy (17), as to tbe deter- 
mination of the status of one parly in 
relation to the other, upon a material issue 
in a proper suit in a competent Court operat- 
ing as res jud cata in a second suit between 
(he Fame patties, is diFtinctly against tbe 
appellants’ present contention. I think tbat 
we should dismiess this second appeal with 
costs. 


a. c. p. 

Appeal dismissed, 

(Ifi) 1 Tnd. Cas 9’3;360, 19S{ R C. L.J 611. 

(17- 10 114 (P C.'; ^6 W. R. Ij 21. A 283j 3 Sar. 
?. C. J. 669;3Soth. P. C. J.2i3; I loi. Deo. (n. e.) 
93. 


CALCUTTA HIGH COURT. 
Appeal PhOw Appall*te DKCasG No. 459 

OK 1919. 

July 15, 1S20. 

Present Justioe Teonon 

Bi d Mr Justice Newbruld, 

KUM ARI DA6YA, wi o\v ok 
RAM KUMaR DE— PtAibiiFF— 
Appellant 


lersus 

Roni BEMANTA KUM^Rl DEBI, widow 
CF Ba:a .'ATINI^RA NARAIN RAI 
BAHADUR— D»FIND. NT AND 0TblR3 
— RfKPOni SN'IS. 

Bengal Tenancy Act (Vlljof )8^P;, 8- 60(2,-J?Mt. 
yIjitK of, prebumiUon as to — Tenonf, status of. 


V htroit is found tVat a tenant baa, for roorc 
than twenty joa.e.pnida certain rate of rent, ana 
tlicio is no piool ol any voriatitn in tboiont at any 
piki- jiciicil, the tciiunl ucyuircs (he fctolus 01 
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{>enaat holding at a died rent, and is entitled to the 
benedt of the presucnptioa as to the dzitj of the 
rent arising under section 6'J (2) of the Bengal 
Tenancj Aot. 

Appeal against the deoree of the Speaial 
Jodge, Myrnensingb, dated the 9th of Jaly 
1918, reyeriiog that of the Assistant Settle- 
ment Officer of that Distriot, dated the l^lst of 
Jdy 1917. 

FACTS appear from the jadgment. 

Baba Birendra Kumar De, for the Appel* 
lant. — My fansband was the original teuant 
of the holding. It was transferred to me 
by way of gift somewhere aboat the year 
1275 B. S. The landlord recognised the trans* 
fer. 1 was thas admitted into the 

original tenancy with all its incidents and was 
in fact the saccesaor-in interest of my 
basband. See per Tennon, J„ in Abkoy Sat- 
kir SdoBumdar v. Bujani !daniial{i). It has 
been foaad that the rent payable in respect of 
the bolding has not been changed for more 
than 20 years. I am thas entitled to the 
presamption arising under section 50 (2) 
of the Bengal Tenancy Aot. This pre 
samptioQ has not been rebatted by the 
defendant. 

Baba Surendra Ohandra 5s»(with him Babas 
Amulaya Kumar Bhattachar)ee and Banaari 

Lai Sarkar), for the Respondents There is 

no deBnits Boding that the landlord re- 
•ognised the transfer to the wife. Oa the 
other hand, onr case was that the husband 
sarrendered and then the wife took a new 
settlement of the holding. So that Abkay 
Sankar Mogumdar y. Baiani idandal (1) does 
not apply. Refers to Sarat Ohandra Ohoge 
V. Sham Ohand Singh Boy (2). 

Baba Briendra Kumar Ds was not called 
npon to reply. 

JUDGMENT, —This apoeal arises oat of 
a suit brought by the plaintiff in the Court 
of an Assistant Settlement Offieer under the 
proyisions of section 106 of the Bengal 
Tenancy Act. In the Record of Rights pre* 

**?*’.® X of the Act the 

plaintiff was entered as a settled raiyat of 
the Village. Her eontentioo ie that this 
entry is incorrect and that her status is, 
in fao‘, that of a raiyat holding at a 
filed rent. The decision of the Court- of 

^a)47lnd. Ca3.359i29 0. L, J. 371i22 C. W. N'. 

(2; UInd. Cas. 701j 39 e. 66}j 16 0. I*. J. 7l 


first instance was in her fayoar. In the 
Court of first appeal, ». e„ the Coart of the 
Special Judge of Mymensingh the learned 
Judge held that the plaintiff bad sacceeded 
in proying that the rent payable in respect 
of the holding had remained at Rs. 12-6 0 
for more than t<venfy years and that the 
defendant had failed to prove any variation 
in the rent at any prior period. He next 
proceeded to bold that the predecessor of 
the present plaintiff, her husband, a person 
of the name of Ram Kumar, had transfer* 
red the holding to his wife somewhere 
about the year 1275, t. e., some 49 years 
before suit. According to the plaintiff, the 
transfer was by way of gift. According 
to the defendant, the transfer was by way 
of surrender on the part of the husband 
and a subsequent settlement in the name 
or in fayoar of the wife. The first Ooart 
found that the story of surrender remained 
unproved. The learned Special Judge came 
to no finding as to whether the transfer 
was by way of gift or by way of surrender 
and whether the traosaotion of sarrender 
and settlement was a real sarrender or a 
benamt one. On this state of facts, acting 
under the provisions of section 103, Code of 
Civil Procedure, we have looked into the evi* 
dence and we find that the only evidence 
adduced with regard to this question of 
sarrender on behalf of the defendant is 
that of bis witness No. 2. The deposition 
of that witness is to the effect that Ram 
Kumar sarrendered and took re-settlement 
in the name of bis wife, that is to say, 
his case is that the so called sarrender 
was merely a benamt transaction. It fallows 
from this that the transaction was either 
by way of gift or by way of a fictitious 
surrender, in either ease, with a view to 
the admission of the wife into the original 
tenancy as held by him. That is also 
apparent from the finding that the landlord 
has failed to prove variation in the rent 
at any period prior to twenty yeirs before 
suit. In 1275 the rent was Rs. 12 6*0 and 
when the re-aettlement was made in the 
name of the wife it was, as in fact the 
Judge finds, Rs. 12-6 0. In this view of 
the facts, ou the authority of the case re* 
ported in Abhoy Sankar Moeumdarv. Bajani 
Manial (1), we must hold that the re- 
cognition given by the landlord to the 
transfer to or re-setllement in name 
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o! the wife had the effeotof admittiog the 
wife icto the origioal tenaocy held by Ram 
Komar with all ita ioeidenla and that she, 
therefore, heoame the eaMeaaor-in-intereet 
of her hnaband. From thia it follows that 
the preaamptioo that ariaes under the pro- 
viaiona of section 5C (2) of the Bengal 
Tenancy Act has not been rebutted and 
that thia appeal must, therefore, anooeed, 
We accordingly set aside the decree made 
by the Special Judge and restore the 
decree made hy the Settlement Officer with 
costa in all Courts. 

Decree let aside. 


Held, that the dcoiaion of the Settlement Court 
neverthelesB operated as •’eejudicota. [p. «06,ool •.] 

Amanat Bibi t Zmdrtd Husatn, Ifi 0. 800 P. C. 'i 16 
I. A 08; 12 Ind. Jar. 255: 6 Sar. P. 0. J. 214; 
Bafique & Jackson's P. 0. No. 103; 7 Ind. Deo. (*•« •*) 
1117, distingnished from. 

Appeals from the decrees of the First 
Additional Diatrict Jndge, Lnsknow, dated 
the Slat October 1918, oonErming that of the 
Mnnaif, (South), Lucknow, dated the 22nd 
February 1918. 

The Hon’ble Pandit Qoharan Nath Misra 
and Baba Basudeo Lai, for the Appellanta 
in Appeal No. 24. 

Pandit Earkaran Nath Misra, for the 
Appeallant in Appeal No. 25. 

Messrs. Bam Ohandra and Ear Dhyan 
Ohandra, for Respondents Nos. 1*9, 5*7 end 
12 in both Appeals. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SecosD Civil Appeaus Nos. 24 imp 25 

OF 1919. 

April 12, li>20. 

Pres€ 7 it Mr. Stuart, A. J C., and 
Pandit Kauhaiya Lai, A. J. C. 

TILAK CHAND and AHOTaiR— P laintiffs 
—Appellants in ApPiALNo.24 
rBHARI LAL- Plaintiff-Appellant 

in Appeal No. 25 
versus 

SHAMBHU SINGH and otbebs— 

DBFENDANTt<— Respondents in both. 

Adverse posussion-Mortg^or and 

operates as res judicata. 

NoQUoetion of adrorse posACBSiou can wise « 

de“L'nio a preriou. .uit ha. th, toroa 

oi' r« ?udica(a in a Bubseqneot suit. 

Where the Settlemeut Court, in deciding 
nuoBtionof title as between a mortgagor and hm 
?QortgnKee, lost sight of the fact that the raortKagoj J 

Hirht^of redemption under the deed in suit had not 

f An taUn away by proper foreclosure proceedings 
d.‘ l.”od I J mortgagee to hev. paired fuU 
“oprietary rights in the mortgaged propm^y < 


JUDGMENT.— The facts are as follows. 

On the 9th October 1863 a Knrmi of the 
name of HalH executed a deed of conditional 
sale in favour of Fateh Singh for a 
consideration of Be. 300, By this deed of 
conditional sale he transferred an eight- 
annas share in the village of Jamalpur in 
the Lneknow District to Fateh Singh. He 
died shortly afterwards. In the following 
year, Fateh Singh wae represented by 
Himanchal Kurmiand Hnlli was represented 
by hie eon Malbn. In the year 1864 the 
determination of the proprietary title to 
the village of Jamalpnr came before the 
Settlement Conrls whose desision as to 
title was in thosedays Bnal. Many persons 
slaimed interests in Jamalpnr. Their 
•laime were heard together by Captain 
Bonlderson, Settlement Officer. His words 
with regard to the relative claims of 
Himanchal and Malbn are as followe 

•* Himanchal Singh who through- 

out opposed the posBession of the late 
Hulli Lamhardar (Knrmi) on the strength of 
deeds of sale and mortgage from the Bbats 
only gradually puTobased out all the 
interests of Hulli in the half share of the 
village by making the advances of money in 
1862 and 1863 amonotiog to Rs. 680 for 
which Hulli eieonted certain bonds and 
6nally gave Himansbal possession on his 
half share. Hulli died in November last 
within a month after exesoting bis last 
bond of 9tb October 1863 on which be 
borrowed Re. 300 payable in a mfoR* e 
time with interest. Failing to do this, all 
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bia rights and intereati in the half village 
were abaolately transferred to the vendor, 
(no). All the bonds of Halli Lambardar are 
dnly engrossed on stamped papers of the 
proper vslnes whieh have been earefnlly 
registered. They are to all appearance 
gennine and valid deeds.” 

This is the statement of the ease by 
Captain Bonlderson in his decision on the 
merits of the 31et Angnst 1864. His 
desision on the merits is as follows 

As to the alaim of Malbn, son of the late 
Halli Lambardar, I think it is alear that he 
was never a proprietor in the village. Bot 
whatever rights the settlement of 64 Faili 
and 1858/59 A. D may have conferred on him 
be bad entirely transferred to Himanoha), as 
before noticed, and to whom he made over 
possession. It is also stated in the proceed* 
ings of the District Coarts that Halli had 
disinherited bis son Malba on aaaonnt of his 
mother’s misconduct. I consider, therefore, 
that Malbn has now no alaim or right in 
this village”. 

The matter did not end there. Malbn 
appealed to the Commissioner, Colonel 
Barrow. Colonel Barrow decided bis appeal 
with others by a decision of the 18tb 
November 1^64. He says with regard to 
Malho’s claim, — 

' Bot looking to what has passed het> 
ween the old proprietors and Himancbal 
there is little doabt bat that they sold their 
rights to him The loss of Kanongo’s re» 
cords leaves the point of possession doobt* 
fal in past years though there have been 
many mustajirs from time to time. In 1264 
FatH Durga and Halli got the settlement 
as original proprietors but then there was 
no inquiry into deeds of sale, etc. In 1266 
Halli then maintained bis place bat Himan- 
cbal Kormi soperseded Darga and the evi- 
dence now before the lower Court shows 
that Himanchal also parohaeed Halli’s share 
in 1862/63 A. D. for which Halli executed 
bonds and gave np possession. There is 
nothing to show that these deeds are 
frandalent. They are on stamp-paper of 
proper value althongh not registered. 
Hulli lately died, a year since. His son 
Malbn, the appellant, was disinherited. So 
altogether his claim is invalid, ’* 

This decision of Colonel Barrow’s went 
on to the Financial Commiesioner who up- 
held it on 2Dd May 1866, 


Now, persons who have parchased the 
right of equity of redemption under the deed 
of 9th October 1863 are claiming redemp* 
tion of the eight-annas share against the 
sacoeasor-in-interest of Himancbal. The 
Courts below have decided that their claim 
cannot be allowed. The present appeals are 
preferred. 

The case appears to ns to present no 
diffionity, We do not consider that this is, 
as the Courts below found, a case of 
adverse possession. We Bnd that it is 
governed by the law of ret judtcata. The 
Gonrts below, while dismissing the suits on 
the question of adverse possession, did not 
consider that the defendants were entitled 
to succeed on the principle of 7 ei judicata. 
The qaestion is very simple — can the plaint- 
iffs tfike the plea that the deed of 9tb 
October 1863 is a deed of conditional sale 
which permits redemption f If we bad to 
interpret this deed de novo, we woald cer* 
tainly have come to the aonolasion that it 
was a deed of conditional sale. There have 
been no foreclosure proceedings and the 
right of equity of redemption would exist. 
There can be no question of adverse pos- 
session as between mortgagors and mort- 
gagees as was laid down by their Lordships 
of the Privy Coancil in Shiarajmal v. Laim 
(1). At page 312 it is said, — 

Their Lordsbipe are satisBed that the 
possession has been that of the mortgagees 
throughout, and the question at i.^sae is 
exclusively one between mortgagor and 
mortgagee. As between them, neither ex* 
elusive possession by the mortgagee for any 
length of time short of the statutory period 
of sixty years, nor any acquiesoenoe by the 
mortgagor not amounting to a release of 
the equity of redemption will be a bar or 
defense to a sait for redemption if the parties 
are otherwise entitled to redeem. ” 

This decieion was referred to in Amir 
Ali V. Niae Ali (2). But it is not open 
to us to look at this deed, for the question 
was tried out and decided by the Settlement 
Courts in the years 1864*1866. What was 
the dispute before the Courts between 
Malhu and Himanchal P Malhu claimed 
proprietary rights. Himanchal said, “What- 


\ • / 


^0^734 (p“o )* ^ 

(S) H ina. Cft9, 684; 16 0. C. 8f). 
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ever rights yon msy have had yon have 
transferred to me.” Captain Booldereon 
refers expliaitly to the very deed now before 
ns— the deed cf 9th Ostober 1863. He 
found that ander that deed all the rights 
•laimed by Malhu had been entirely trans* 
ferred to Fateh Singh and from Fateh 
Singh to Himanshal. Colonel Barrow found 
that Himanobal had purehased Hulli’s share 
in 1862-lt63 and the Finanoial Commis- 
sioner supported these decisions. Undoubt- 
edly, these deoisions lost eight of. the fast 
that under the deed of 1863 theezeoutant 
had a right of equity of redemption, that 
this right had not been taken away by 
proper foreelosnre proseedings, and that it 
was still in existenee. The deoisions lost 
sight of the faot. But they are never-the- 
less Bnal on the point. They held that the 
deed entirely and oompletely deprived Holli 
of all hie rights. The faots in this ease 
are very different to the faots in Amanat 
Bihi V. Imd'id Husain (3). There their 
Lordships of the Privy Concoil found that, 
where a man sold his rights in 1853 and 
appeared again as mortgaging the same 
rights in 1864, the vendee, who was also 
the mortgagee, could not be held entitled 
to go behind the mortgage on the ground 
that the rights bad previously been sold 
to him. Of oourse, in suoh a case it was 
perfectly possible that the vendor after 
transferring bis rights by sale could again 
acquire them and their L irdships consider- 
ed that the eonclusion must be drawn that 
he had re-acquired them from the faot that 
he had mortgaged them and that it must 
be assumed that snoh was the case from 
the fact that the vendee had taken a mort- 
gage from the vendor in the following year 
of the same property. They further held 
that it was not open to the vendee to go 
behind the terms of the mortgage. Bnt 
here the oaie is absolutely different. The 
point was very simple — had Malhu ary 
rights in 1861 under the deed of 18631- 
The Courts found that he had not any 
rights. The point was essential for the 
determinatian of the case. If Malhu had 
rights under the deed of l8o3 the Settle- 
ment Oourtfl should have retained his name 
as the owner of an eight annas share noting 

(3) 1.5 c. 8(0 (p. C.': Ifi I. A. lOfit 12 lud, Jnr. 266| 
fj Sar. P. C. J. 214; RaUquc & Jaaksvn'i P. 0. No. I03j 
7 lud. Deu. (n a.) 1H7. 


that the share was mortgaged with passes* 
sioD to Himancbal. They did not do so. 
They declared that be bad no rights of 
any kind and that Himancbal was the sole 
proprietor of the share. The matter was 
directly and substantially in issue in a 
former suit between parties under whom 
the present parties claim. They were 
litigating nnder the same title in a com- 
petent Oonrt. The question was heard and 
Bnally decided, 

We, therefore, dismiss these appeals with 
costs. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 

Afpk&l frou Orioinal Obdib No. 51 

OF 1920. 

May 12, 1920. 

Present i^Sic Asotosb Mookerjee, Kx., 
Acting Chief Justice, and Justice Sir 
Ernest Fletcher, Kx. 

VIRllBUN DASS MOOLJl— JODOMBST- 

DeBTOR— APPBLLiKT 
versus 

BISSBSSWAR L4L HARGOBIND akd 

OTHERS — ExeOJTlOH CRtBiTOKS— R bSPONOBnI S, 

Civil Procedure Crdc (Act V of IDOS^ 0. XX/, 
,■ 8P, appUcabilily oJ—ilortgage-dectee—High Court, 
Original Side— Judge, u-hclher bound by previous 
decision oj Judge on Original Side. 

Order XXf, rule 89 of the Citil Procedure Code 
applies to sales held in execution of mortgago.doorees, 
and is applioible to mortgage. sales on the Original 
Side of the Calcutta High Court [p. 4(iH, col i.] 

A Jndge on the Original Side of the High Court is 
ordinarily bound to consider with respect the 
decision of another Judge on the Original Side pro- 
duced before him, but if he is convinced that the 
deoiiion is erroneous, he is not under any obligation 
to follow it against his own judgment, [p. 408, col. 2.] 

Appeal from Ihe order of Mr. Justice 
Greaves, dated the 8th April 1920. 

Sir B. 0. Mitter end Mr. B. L. Hitter^ 
for the Appellant. 

Mp B. Ohakravartj/ and Mr. S. M. Bote, 

for the Respondents. 

JUDGMENT. 

MooKERJKE, Aorj, 0. J.— This appeal raises 
an important question of namely, whe- 


INDIAN OASIS. 


i07 


V»l. LX] 

yiRJIBUM Di88 UOOUl V, BIBSSSSWiB UL HiRGOBIMD. 
tber Order XXI, rnie 89 of the Code of immoveable property has beoD sold id eze* 


Civil Proflednre, 1 908, applies to sales in 
ezeaation of mortgage>dearees on the Original 
Side of this Goart. 

Mr. Jastiae Greaves has stated in the 
order now noder appeal that if the matter 
were res Integra, be woold be inelioed to 
answer the qaestion in the affirmative. But 
in view of the long established praotioe of 
the Coort and the deoision of Mr, Jnstioe 
Woodroffe in Surendra Kristo Ray v, Qooroo 
Prasad Qhose (1), he felt sonstraiced to 
answer the qaestion in the negative, and 
to dismiss the applioatioo of the mort* 
gagor. 

The question raises two iBBues: — First, 
Whether Order XXT, rale fc9 applies to 
sales held in ezeaation of mortgage-deorees ; 
and, secondly, if it does so apply, whether 
the rale is applicable on the Original Side 
of this Coart. 

As regards the first point, Mr. Chakravarty 
has oontended that role 89 ie applicable 
only where immoveable property has been 
sold in exeontion of a deoree after attaoh- 
ment : and, in enpport of that view, be 
has invited oar attention to varioos rules 
embodied in Order XXI. We are of 
opinion that this contention is wholly anfoand* 
ed. Rale 11 of Order XXl contemplates, 
as is clear from sab role (2) oUase 0), that 
property may be sold in ezecation of a 
deoree either after attachment or without 
attachment. 

In the case of ezecation of a deoree for 
money, the immoveable property intended 
to be brought to sale mast be attached. This 
is in the interest of the deoree holder who 
requires a prohibitory order in bis favour, 
as otherwise the jadgment-debtor might, 
daring the pendency of the ezeaation, trans- 
fer the property to a stranger and thaa 
defeat the claim of the ezecation creditor. 
On the other band, in the case of ezecation 
of a decree on a mortgage where the deoree 
itself directs the sale of the mortgaged 
property, an attachment is manifestly an* 
necessary and the Code does not contemplate 
that in each a case the ezecation oreditor 
sbonld proceed to attach the property the 
sale whereof is directed by the deoree 
itstl'. Rule 89 is ezpressed in perfectly 
general terms and lays down that where 

( 1 ) 69 lad. Cai. 432; 24 0. W. 536, 


cation of a deoree, any person, either owning 
each property or bolding an interest therein 
by virtue of a title esquired before each 
sale, may apply to have the sale set aside 
on his depositing in Oonrt certain prescribed 
sums. The rale is not limited by its terms 
to cases where immoveable property has 
been sold after attachment in ezecation of a 
deoree ; and, we are of opinion that it 
sbonld not be so restricted. 

The history of this matter is well' 
known. When section 310A was introduced 
into the Code of 1882, a qaestion arose 
whether that section was applicable to sales 
held in ezecation of a mortgage-deoree ander 
the rales framed pursaant to section 104 
of the Transfer of Property Act. There 
was a divergence of judicial opinion on the 
sabjeot ; this Coart answered the qaestion 
in the negative, while all other High Coarts 
answered it in the affirmative ; Kedar Nath 
Raut V, Kali Churn Ram (2), Baia Ram 
Singh Ji v. Ohunni Lai (9), KrishnaJi v. 
Mt'halev (4', Mahkar.unadu Setti v. 
Linjamuiti f-antulu f5). In order to remove 
the doabt tbas created, the Legielatare in 
U08 remodelled section .310A and also 
repealed the sections of the Transfer of 
Prooerty Act which were inserted with 
modifications in the new Code of Civil 
Procedure. We feel no doubt that Order XXf, 
rale 89 applies to sales in ezeoulinu of 
mortgage-deoiees. 

As regards the second point, namely, whe« 
ther the rale is applicable to each sales 
on the Original Side of this Court, we 
observe that Order ALIX, rale 3, specifics 
the loles which do not apply toany Chartered 
High Court in the ez'^roice of its ordinary 
or eztraordinary Original Civil Jarisdiction. 
Order XXI, rale 89, is not one of the rales 
BO ezoloded. Frima facie, then. Order XXf, 
rale 89, is applicable to sales in execution 
of mortgage decrees on the Original Side of 
this Court. This view is supported by the 
provisions of cUase 37 of the Letters Patent 
which aathorizea the High Court to frame 

(2) 25 0 70?J 2 0 W. y. 363, 18 Ind. Deo, (k. g.) 
460. 

.•<) 10 A. 205, A. W. N. (1897) 47, 9 lad. Deo. 
(x. 8.1 l-^.T 

14) 25 B. 104, 2 Bom. L R. 635. 

(5) 26 a. 244 tF. B.:; 12 M. L. J. 279. 
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rules and directs that the High Court shall 
be guided in making such rules and orders, aa 
far as possible, by the provisions of the Code 
of Civil Procedure. Consequently, if the view 
is put forward that Order Xif, rule bP, 
does not apply to the Original Side of this 
Court, notwithstanding its omission from 
rule 3 of Order XLIX, it must be estatlished 
that there is some speaifio provision in the 
rules framed by this Court which justiees 
such an inference. 

Our attention has teen drawn to only 
one such rale which is to be found in 
Chapter XXVIf of the Rules framed by 
this Court. Rule 53 provides that, “ No 
bidding ehall be opened except with the 
consent of the purchaser, or unless it be 
shown that there has been fraud or mis* 
conduct in the management of the sale, or 
that the pnrchaser by reason of being in 
a Bdnciary position was disquallBed from 
purchasing”. We are of opinion that this 
rule is of no assistance to the respondent. 
The role clearly contemplates the re-opening 
of a bid so as to allow a higher bid to be 
offered. It has no application to a case 
where the bid has been accepted and the 
sale has been completed by the payment 
of the purcheee money and thereafter an 
application is made by a person competent 
to apply under rule 89 to have the sale .set 
aside upon payment of the prescribed amount. 
There is, in our opinion, no escape from the 
cOLolusioD that Order XXI, rule 89, applies 
to mortgage sales on the Original Side of 
this Court. 

As regards the decision of Mr. Justice 
Woodroffe in Surtnira Krisio Ray v. Qooroo 
Trnsad Qhose (1), it is plain that the ques- 
tion was not necessary for decision for the 
purposes of that case, becauee. even assum- 
ing that rule 89 was applicable, the ap- 
plicant bad not complied with the require 
ments of the Code. We are further of 
opinion that that decision attaches undue 
importance to the previous practice of the 
Court. There had been a fundamental 
alteration effected in the law and steps bad 
been taken by the Legislature to negative 
the decision of the Fnl) Bench in Kedar 
Nath Baut v. Kali Ohurn Ram (2). We feel 
no doubt that the practice which at present 
prevails on the Original Side of this Court 
is contrary to law, and upon a oorreet 
fODstruction of the Civil Procednre Code, 


Order XXI, rnle 89, must be held applicable 
to mortgage sales. 

We have stated that Mr, Jnstice Greaves 
was himself icolined to adopt this view. 
But he probibly felt constrained by the 
dictum in the case of Ohaitram Ramhilas v. 
Bridkic\ond Ketrichand (6), to treat himself 
as bound by a decision which, in his opinion, 
was not correct. That dictum^ however, was 
not intended to be carried to this length. 
No doubt, wbeu a decision of a single 
Judge of the Original Side of this Court is 
produced before another Judge, he is bound 
to treat it with respect, and ordinarily to 
follow i^, if it is applicable to the circum- 
stances of the case before him. But this 
does not imply that he cannot examine the 
matter and that it is not competent to him 
to take a contrary view, if he is convinced 
that the decision is erroneous. The answer 
to the question, what regard is to be had 
to an earlier decision of a Court of co* 
ordinate jurisdiction, must depend open a 
variety of circumstances. One important factor 
is the length of time during which it has 
stood unchallenged. Another factor, possibly 
of greater importance, is whether tbe 
decision gives adequate reasons for tbe con- 
olueion embodied therein. But tbe nosition 
is indefensible on principle, that, although 
a Judge may feel absolutely convinced that 
tbe decision produced before him is erroneoos 
in law, he is still bound to decide against 
bis own opinion. To take such a view is 
to hold that tbe Judge may be redoced to 
an antomatnn by the prodnetion of an 
earlier judgment. Reference may, in this 
oonDfotion, be nsefolly made to the course 
followed in such ciroumstaDces in England. 

In Finlay v. Darling (7) Mr. Jnstice 
Romer observed as follows: "The only 
other case tbot has occAsioned roe any 
difficnlty is that before Kekewicb, J , of 
Bendy, In re, Wallis v. Bendy (8). That is 
a decision of a Judge of Gret instance like 
myself. Ordinarily, in these cases I should 
always follow tbe decision of a Judge of co- 
ordinate jurisdiction nnless on principle I 

(6) 80 Ind. Om. gSI} 42 0. 1140; 21 0. L. J. 684; 19 
0. w. N. 820. 

(7) (I«97) 1 Oh.7l9Btp. 723; 68 L. J. Ch. 848, 76 
L. T. 4el|45 W. E. 446. 

(8) (1805) 1 Ch. 109; 61 L. J. Oh. 170, 18 S. 96: 71 

L. T.760j48W. p.345, 
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differed from it.” To the seme effeot are 
the observatioDS of Lord Alveratooe, G. J., 
in "London County Council v. Scheweik (9), 
that ‘*tbe Court of Appeal have recently 
resognized that it is deeirable in the pablio 
interest, and in order that people may 
know with aertainty what their position 
ie, that Oonrte of oo ordinate jariedic* 
tion should follow their deaisions, anless 
there are strong groande whioh enable the 
Court to say that the prerious deoieione 
ought not to be followed.” The same view 
bad been taken in 1860 in the ease 
of Neuc^astle- Under- Lyne and TtirnpiAe 
Roadi V. North Stoffordskiie Railway Com> 
pany (lO) where Polloak, C. B , observed 
as follows: — “The rule is this: that 
wherever there ie a decision of a Court of 
aoneurrent jurisdietion, the other Courts 
will adopt that as the basis of their deoision, 
provided it aan be appealed from. If it oan 
not be appealed from, they will exeraise 
their own judgment”. Baron Martin added, 
"that is where they think the judgment of the 
other Court was clearly wrong ; not where 
it is a doubtful matter”. 

A similar opinion wae expreseed by Sir 
George Jeseel, M. B., in Oihorne and Roulett, 
In re (11) in the following terms : "When 
I 6rst bad the honour of sitting here 1 
need to think myself bound by any decision 
of a Vice-Chanoellor that wae twenty years 
old ; but the Court cf Appeal in one 
instance held that I wae not so bound, I 
then reconsidered my position and thought 
1 was not bound by any decision cf a Court 
of 00 ‘Ordinate authority. Accordingly, I have 
since frequently declined to follow such 
authority.” In a later case, Oathemle v. 
Smith U2), Sir George Jessfl made a 
similar statement : That the Courts of 
Queen's Bench, Common Pleap, and Ex> 
chequer followed each other’s deoieions was 
a matter of courtesy. Tie Vice Chancellors 
did not ooLsider tbemrelves boui.d by 
each other’s decisions. 1 have differed 
frequently from Courts of co ordinate 

(S) (1905) 2 K. B.695; 74 U J. K. B. 969{ 93 L. T. 
650i 54 W. R. 166; 69 J. P. 409; 8 L. Q. B. 1169; 21 T. 

L. K. 731. 

(10) (1S60) 5 B A N. 160; 120 B. R. 524; 29 L. J. 

M. C. 160; 8 W. R. 216; 1 L. T. 332; 157 E. E. lUO. 

(11) (1^80, 13 Oh. 774 at p. 779; 49 L. J. Ch. 310; 
42 L. T. 650; 28 W. B. 365. 

(12) (1881) 44 L- T. 4j0at p. 440; 50 L. J. Ch. 671; 
17 Ob. lj29W, R. 434. 


jurisdiction.” There are, however, dicta of 
other learned Judges who apparently lay down 
a more stringent rule ; for instance, in 
Merry v. Nickalls (13) Lord Justice James 
observed : “The whole theory of our sytem is, 
that the decision of a superior Court is bind- 
ing on an inferior Court and on a Court of co- 
ordinate jurisdiction, in so far as it is a 
statement of the law which the Court is bound 
to accept.” To the same effect is the 
observation of Brett, M. E. in Palmer v. 
Johnson (14) and Mr, Justice Joyce in two 
cases felt disinclined to depart from the deci- 
sion of concurrent authorities, although he 
considered them to he doubtful. See Lyon y, 
London City and Midlan-l Bank (15) and 
Racensworth, In re, Ratensworth v. Tindale 
(16). 

We are of opinion that the rule which 
should be followed in this Court is that a 
Judge on the Original Side is ordinarily 
bound to consider with respect the decision 
of another Judge on the Original Side pro- 
duced before him, but that if he is oonviuoed 
that the decision is erroneour, hs is not 
under an obligation to follow it against bis 
own judgment. 

The result is that this appeal is allowed 
and the order cf Mr. Justice Greaves is set 
aside ; the application under rule 89, Order 
XXL is granted. The appellant- judgment- 
debtor is entitled to (he costs of this appeal 
and of the beariog before Mr. Justioe 
Greaves. 

Fletcueb, J. — I agree. 


Appeal alloued. 

(13) (1872) 7 Cb. App. 733 at p. 751; 20 W. R. 
929: 27 L. T. 12. 

(14) .1884) 13 Q. B. D, 361 at p. 53 L. J. Q. 
B. 348; 61 L. T. 211; 33 W. R, : 6. 

(15) (1903) 2 K. B. 13.5at p. 138; 72 L J. K. B.466; 
88 L. T. 392; 51 W R. 400; JU T. L. R. 3:^4. 

(16) (1905) 2 Ch. 1 at p. 3; 74 L. J. Ch, 353; 92 L. 
T.490i 21 T L. R. 36?. 
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BiliK RAU 0, RAM SdMOAK. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

FiRbT Civil Appeal No. 116of 1318. 
April 14. 1920. 

Pretent : — Mr. Stnarf, A. J. C., and 
Pandit Kanbaiya La), A. J. C. 

Bohn BaLAK ram dead and on his 
DEATH Babu KAMLaPAT 
RAM — Defendant No. I — 
Appellant 
vertut 

RAM BUNDAR and others — 
Plaintiffs 

GAURI SHANKAR AND OTHERS— 

Defendants Nos. 2 — 4 
— Respondents. 

Hindu Laxo— Joint family — Manager, lonn talcen hy, 
Jur benefit of family— Ifecetttty — Presumption— Loan, 
previonSifor necessity— Subsequent mortgage tore.pay 
loan, 'ivhelher can be impeached. 

Where tbo managiDg member of a Hindu joint family 
borrows money, and the loan has the effect of saving 
the family property and of removing the fear of 
disturbance likely to be caused in the family business, 
and there is nothing to indicate that the lender acted 
otlicrwisc than in good faith, tho existence of 
necessity may be presnmed. [p. 4iJ, col. K; p. 412, 
col. 1.] 

Where a previous loan by the manager of a Hindu 
joint family ujion a promissory-notc is good aud 
binding on the family, a 8ubse({ucnt mortgage in lieu 
of it cannot be impeached, [p. 412, col. 1,] 

Appeal from thedeeree of tbe Sabordioate 
Jadge, Saltanpor, dated the 9tb September 

1918. 

Mr. ilohammad Wasim and tbe Hoo’ble 
Pi/ed II aetr Hasan, for tbe Appellant. 

Mebera. A. P. Sen, Ali Mohammad and 
Mahendra Beta Varma, for Respondents Noa. 
1 3 . 

JUDGMENT.— Tbe diepnte in this oase 
relates to eertain property wbioh was sold 
in ezeeatiou of a deoree obtained by Baba 
Balak Ram against Oaari bbankar, Sbeo 
Prasad and Tbakar Prasad, and pnrohased 
by Baba Balak Rambimbelf. Oaori Shankar, 
Sbeo Praead and Tbakar Prasad lived 
jointly. Tbe plaintiffr, Ram Sandar and 
Mahadeo Praead, are tbe sons of Sbeo 
Prasad. Tbe remaining plaintiff, Raj Baba- 
dor, is tbe son of Tbakur Praead. 

Tbe allegation of tbe plaintiffs was that the 
property in qneetion was the joint family 
property of Ganri Shankar, Sbeo Praead, 
Tbakar Prasad and tbe plaintiffs and that 
Gaori Bbankar, Sbeo Prasad and Tbakar 


Prasad mortgaged the eame with Baba 
Balak Bam witboat any legal nesessity. 
They saed for the possession of tbe said 
property, offering to pay any amoaot that 
tbe Coort might adjadge to be payable by 
them. The defendant, Baba Balak Ram, 
denied that the property in dispate was 
the joint family property of tbe plaintiffs. 
He pleaded that tbe mortgage in qaestion 
was made to pay oertain antesedent debts 
dae by tbe family and that the plaintiffs, 
two of whom were born after tbe mortgage, 
bad no right to maintain the sait He 
also asserted that be bad made sertain 
improvements after bis parobase, tbe cost 
of wbioh tbe plaintiffs were liable to 
pay. 

Tbe Coart below held that tbe grove in 
dispute was not in tbe po^sepeion of Babu 
Balak Ram, that tbe remaining property 
was the joint family property of the plaintiffs 
and the mortgagors and that tbe mortgage 
in qaestion bad not been made for any 
legal neoessity binding on the family. It 
deoreed tbe olaim aooordingly for tbe 
pcesession of tbe disputed property other 
than tbe grove, eobjeot to the payment of 
Rs. 249-6'il to Baba Balak Rtm on aoooont 
of the eost of repairs and improvements 
made by him, Tbe present appeal was Bled 
by Baba Balak Ram, who has died einoe 
its institution, and has beeo re-plaeed by 
bis son, Kamlapat Ram. It is nowooneeded 
on behalf of tbe defendant-appellant that 
tbe property io dispute is tbe joint family 
property of the plaintiffs and the mortgagors. 
Tbe main qoestiooe for oonsideration are, 
whether tbe mortgage in qaestion was made 
for legal neoessity binding on tbe family 
and whether Baba Balak Ram had satisBed 
himself by dae enquiry as to tbe ezistense 
of snob nesessity when be advansed tbe loan 
represented by tbe mortgage. 

It appears from tbe evidenoe that Ganesh 
Prasad, the father of Gaari Shankar, Sbeo 
Prasad and Tbakar Praead, and tbe grand- 
father cf tbe plaintiffs, carried on grain* 
dealing and money lending basiness. He 
died in 11:88. The bosineea was then 
eontinaed by Gaori Sbankar on behalf of 
tbe family. Gaori Sbankar and hie brothers, 
Sbeo Praead and Tbakar Praead, were living 
jointly. Gaori Sbankar was tbe manager 
of tbe family. He had borrowed some 
money from the Ajodbya Bank, L'niiai 
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iD lieu of wbiob he had ezeoated a promissory- 
note in favonr of the Bank on the 15th 
Mareh 1900. The Bank filed a sait against 
Gaari Shankar for the resovery of the 
money due on that promissory-note and 
obtained a deiree for Rs. 4,3ii0*14«0 ezelasive 
of fntnre interest and oosts on the 9th 
Oetober ISOO (Exhibit A-3). In ezeontion 
of that deoree an applioation for the 
attaohment of moyeable property belonging 
to Gaari Shankar to be pointed oat by 
the Bank was filed, and a warrant of 
attaohment was issaed (Exhibit A-5). Bat 
before the attaohment oonld be made, a 
snit was filed by Sbeo Prasad and Thakar 
Prasad for a deolaration that the property 
sought to be attached wa^ the joint family 
property of the firm of Ganeeh Prasad 
and Gaari Sbackar and was not responsible 
for the payment of the money dne on the 
deoree held by the Bank against Gaari 
Shankar alone (Exhibit 43). Along with 
this suit an applioation was made for an 
injacotion to stay the attaohment, alleging 
that the attaohment, if made, wonld interfere 
with the basiness of the family (Exhibit 
A-7), Gaari Shankar, Sbeo Prasad and 
Tbakor Prasad eventaally borrowed 
Bs. 3,500 from Baba Balak Ram and paid the 
money dae onder that deoree (Exhibit A 55). 
The attaohment was not, therefore, oarried 
oat. In liea of the money so borrowed, 
Gaari Shankar and Sheo Prasad exeoaied 
a promissory note for Rs. 3,500 in favour 
of Baba Balak Ram on tbe 2^Dd Marob 1901. 
Thakar Prasad was a minor at that time. 
Baba Halak Ram states that Thakar 
Prafad joined in the exeoation of tbe pro- 
misaory-Dote bat be does not say whether 
be ezeoated it himself or whether Gaari 
Shankar signed it on bis behalf as bis 
gaardian. This promissory-note is not forth- 
ooming. Tbe learned Sabordinate Jadge 
ooneiders that it was illasory ; hot tbe 
cbeqae-book of Baba Balak Ram shows 
that a obeqae for R?. 3,500 was aotaally 
banded over to Baba Sarja Prasad, Banker, 
Fysabad, on tbe 2^nd Marah 19J1 (Exhibit 
A-55). Baba Balak Ram states that Baba 
Sarja Prasad oasbed the oheqoe at tbe 
Oadb Oommeroial Bank, Fyzabad, and gave 
its money to Gaari Shankar and hie brothers, 
Tbe report of the prooess- server, who was 
entrasted with tbe warrant of attaahmenti 
bows that on the 23rd Maroh 1901 Gaari 


Shankar gave that money along with other 
money he had with him, when he went 
to bis hoase to make tbe attaehment, id 
fall satisfaotion of the desree whieh the 
Ajodbya Bank, Limited, held against him 
(fiixhibit A-5). Ganri Shankar does not 
deny that be had borrowed tbe money 
from the Ajodbya Bank, Limited, and that 
tbe Bank had obtained a deoree against 
him, He admits that Baba Balak Ram 
lent him the money reqaired to pay tbe 
debt dae to tbe said Bank. His assertion 
that Baba Balak Ram did so in order to 
save him from the neoessity of voting for 
Janki Prasad, who was a oandidate for 
the Manioipal Gommissionersbip of Fyzabad 
and belonged to the party of Manohar 
Lai. tbe Direotor of the Ajodbya Bank, 
Limited, and to enable him to give hie 
vote to Sheo Gbalam, who belonged to the 
parly of Baba Balak Ram, is of little 
donseqaense. If tbe money was aotaally 
borrowed from Baba Balak Ram to pay to 
tbe Ajodbya Bank, Limited, the motive 
whioh might have infiaenoed Babu Balak 
Ram to lend tbe money has no material 
beariog on the qaestion of the plaintiSs’liabili* 
ty for tbe payment of that debt. 

There is no reliable evidenoe to show for 
what parpose Gaari Shankar bad borrowed 
the money from tbe Ajodbya Bank, Limited, 
for tbe reoovery of wbioh a deoree waa 
obtained by tbe Bank against him, bat 
from the faots that Sheo Prasad joined 
Gaari Shankar in borrowing Rs. 3,500 
from Baba Balak Ram for tbe payment 
of that deoree by tbe exeoation of a 
promiseory-note in bis favoar, and allowed 
the sait, filed by him and bis brother. 
Thakar Prasad, to oontest tbe liability of 
the family property for the payment of 
the deoretal money to be dismissed for 
defaolt, it may reasonably be presumed 
that tbe money due to the Ajodbya Bank, 
Limited, was a debt whioh the family had 
aodertaken to pay or was liable to dis- 
obarge, 

Tbe mortgage-bond in suit was ezeoated in 
lien of tbe money dae on that promissory- note. 
Baba Balak Ram states that at the time of 
the ezecation of the promissory-note he had 
enquired as to tbe neoessity for the loan. W;^ 
lee no reason to disbelieve him. Tbe loan 
had tbe effoot of saving the family pror*/»rty 
from attaohment and of remoTin.^ iho 
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fear of distorbaDee whiob tbe attaobment 
of tbe moveable property was likely to 
oaase to the family basioese. There is 
notbiog to indioate that Baba Balak Bam 
aeted otberwife tbao in good faith. Tbe 
enquiry was made when tbe original loan 
of Bs. 3,500 was taken, and, as pointed 
oat in Anant Ram v. Collector of Ehh 
(l), tbe exietenee of necessity oan in sash 
oiroamstanses be presamed. If the previous 
loan was good and binding on the family, 
it is not open to tbe plaintiffs to impeaoh 
the mortgage wbioh has been effested in 
lien of it. In Sahu Ram Chandra v. Rhup 
Singh (2) tbeir Lordships of the Privy 
Goanail emphasized that where a joint 
family property had been sold oat and 
ont, or where a deoree in enforcement of 
a debt bad been obtained against the 
property and in ezeoation of that decree 
rights had thns sprang ap with regard to 
tbe joint family estate, those rights were 
not to be defeated by tbe members of the 
joint family simply questioning the transao* 
tion entered into by its head. It was open 
to them to show that the debts, in satiefaa 
tion of whioh the property was sold, were 
oontrasted for immoral parposes, and that 
tbe purohaser had notice that they wero 
so contracted. There was no snob allegation 
or proof in this case. The Coansel for 
tbe plaintiffs states that his clients are 
prepared to redeem tbe mortgage bat tha 
present suit is net so framed. The plaintiffs 
do not admit tbe mortgage or seek to 
redeem it. They impeach its validity and 
offer to pay any amoant, for which a legal 
necessity may be fonnd to exist on its 
avoidance. It is onnecessary to consider 
how far the plaintiffs' right of redemption 
is affected by tbe sale. If the plaintiffs 
cannot avoid tbe mortgage, no decree 
for redemption can be granted in this 
suit. 

The appeal is, therefore, allowed and the 
claim of the plaintiffs dismissed with costs 
here and hitherto. Tbe plaintiffs will bear 

(l) 4AInd. Ca0,29Oj 16 A. L. J. 245, 34 M. L. J, 
291, 7 L. W. 323: 4 P. L. W.226: 23 M. L. T. 228, 22, 
C W. N. 4S4: 27 O L. J- 363,20 Bora. L. R, 624, 40 
A. 171, (1918) M.W. N 446 IP. C.». 

(2> 89 Ind. Cas. 280: 44 I. A. 126et p. 138: 21 C. 
W N. 698, 1 P. L- W. 067, 16 A. L. J. 437, 19 Bom. 
L B 498, 26 0. L. J. 1; 33 M L. J. 14, (1917) M. W. 
N. 4305 22 M. L. T. 22; 6 U W.213; 39 A. 437 (P. C.). 


their own costs throagboat. Tbe Gonrt* 
fees payable by tbe plaintiffs to the 
Government shall be noted in the 
decree. 

Appeal alloutd. 


CAliCGTTA HIGH COURT. 

Appeal paou Appellate Deckkb No. 618 

OF 1819. 

Jnly 23, 1920. 

Present-. — Mr. Jastice Walmsley and 
Mr. Jostice Greaves. 

TARAK NATH SARKAR and anotbir — 
Di7eNOANT8-> Appellants 
versus 

SRISH OHANDRA RAI and otbirs — 
Plautipps — Re^pondemts. 

Bengal Tenancy Act (VIII of 1885^, «. 29 — Landlord 
and tenant — Rent, enhancement oj — Holding, augment 
tation of — Increased rent for additional area — Section, 
whether applicable. 

Wlicrc a tonaut's bolding is augmented upon his 
taking a settlement of an additional area and a new 
arrangement is arrived at, and a new rental fixed 
thereby increasing the rent originally paid, tbe rent 
so increased is not an enhancement, and conse* 
qucntly section <9 of the Bengal Tenancy Act does 
not apply, [p. 414, col. 1.] 

Appeal against the deoree of the Sab* 
ordinate Jodgp, Second Ooart, Pabns, dated 
the 11th of January 1919, modifying that of 
the Mansif, Additional Goart at Serajgange, 
dated the I4th of May 1918. 

FACTS appear from tbe judgment. 

Babn Frovash Chandra Hitter, (with him 
Babu Biretwar Bagchi) for the Appellants:^ 
The original rent was only 78 rapees. 
Tbe plaintiffs now claim rent at tbe rate 
of Rs. 1 16 on tbe basis of my agreement 
The enhancement claimed is tbac more 
than 2 annas in tbe rupee. Tbe agreement 
being in contravention of tbe provisions 
of section . 9 of (be Bengal Tenancy Act 
cannot he enforced. Tbe new arrangement 
or new settlement is only a oolonrable 
transaction to evade tbe provisions of sec* 
tion 29. See Bai Kumar Sarkar v, Faituddi 
Tatofdar (l). Beside;, there is no flnding 

(1) £C Ind. Cas. 28?; 22 C. L. J. 81. 
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that the additional rent in exaess of that 
allowed by eejtion 29, ia in reaoeob of the 
area whioh has been added to the area of 
the original holding. The mere faot that 
there was some additional land inoladed in 
the tenaney woold not take the ease oat 
of the operation of seetion 29. Refers to 
Sonaulla Sardar v. Bhaffabati Vebya Ohowdhu- 
rani (2). 

Baba Bepin Behary Okose (with him Babu 
Bansori L(lI Sarkar), lor the Respondents: — 
The provision of aeotion 29 of the Bengal 
Tenanuy Aot has no applieation to the faats 
of this ease. Here the area of the original 
bolding was 68 bigkas and odd. An area of 
21 and odd bigkas has been added to the 
original area and a new settlement was 
arrived at between the landlord and the 
tenant for the payment of a aonsolidated 
rent in respeet of a new holding of 90 
bigkas. Refers to Kedar Nath Hatrci v. 
Idanindra Ohandra Nandi f3). Bata Mandal 
V, Manindra Ohandra Nandi (4). 

Baba Provash Ohandra Mitter, in reply:— 
The eases in KeiarNath Hazra v. Manindra 
Ohandra Nandi (3) and Bata Mandat v. 
Mantnira Ohandra Nandi' (4) are oases of 
settlement of bona fide dispote between the 
landlord and the tenant. Refers to Prabat 
Ohandra Qangapadhya v. Ohirag AH 

(5), Manindra Chandra Nandi v. Upendra 
Ohandra Hazra (6). Even if it were a 
ease of consolidation, my original rights 
would remain. See Adit Singha v, Sukhraj 
(7), Jagahandhu Saha v. Magnamoyi Dassi (8). 
Refers also to Ajuhannessa Bibi v. Hakim 
Biswas (9). 

JUDGMENT. 

GrbaVes, J.— This is an appeal by the 
defendants against a deeision of the Sab* 
ordinate Jadge modifying a decision of 
the Mansif. The material facts are as fol* 
lo ws; — 

The plaintiffs saed to reeover from the 
defendants rent at the rate of Rs. 146 
odd in respeet of the defendants’ holding. 

(2) 4B lud. Cas. 3uj 28 0. L. J. 142. 

(3) 5 lad Caa. 309; 11 C. L. J. 106. 

(4l 25 lud. Caa. 829j 21 0. L. J. 325; 10 0. W. N. 
821. 

(6) 33 C. 607: 4 C. L. J. 320; U C. W. N. 62. 

(8) 2 Ind Caa. 828; 36 0. 604; 9 0. L. J. 343. 

(7) 21 Ind Cas 385; 17 O.L. J. 435. 

(8) 36 Ind. Cas. 884; 44 C. 655; 24 C. L. J. 363; 22 
C. W. N. 89. 

(9) 13 C. W. N. com (208) n$ics. 


The defendants’ holding originally oonsisted 
of 68 bigkas of land and the rent payable 
in respect of these 68 bigkas was a. sum 
of Rs. odd. Snbseqnently, aeoording to 
the findings of the lower Appellate Court, 
an area of some 21 bxghn was added to 
the defendants’ original holding and the 
plaintiffs’ ease is that a new settlement or 
arrangement was arrived at between them 
and the defendants whereby, in eonsider- 
ation of the additional area of 21 bigkas 
being added to the original area of 68 bigkas, 
the rent payable in respeet cf the whole hold- 
ing of 90 btghas should be Rs. 146 odd, the 
amount now claimed by the plaintiffs in the 
suit. 

The first Court held that the plaintiffs 
were not entitled to recover this amount 
of rent inasmuch as their claim was 
in violation of the provisions of section 29 
of the Bengal Tenancy Act and the Court 
held that they were only entitled to rent 
at the rate payable for the original holding, 
that is to say, that in respect of the 
addition of 21 bigkas rent was 
payable as the rate payable from the 
original holding of 63 bigkas. The decision 
of the first Court was reversed on appeal 
by the Subordinate Judge who held that 
the provisions of section 29 of the Bengal 
Tenancy Act had no applioition, inasmuch 
as a new arrangement or settlement had 
been arrived at between the parties and 
that, eonsequently, the provisions of section 
29 had no applioition, There were various 
other grounds stated in his judgment but 
I do not think that it is necessary to 
deal with those, as the main eubjeet of con- 
tention before us has been as to whether the 
claim of the plaintiffs is in violation of sec- 
tion 29 of the Bengal Tenancy Act or not, 
and if it is not, it is conceded that the appeal 
must fail. 

Now, what is said oil behalf of the 
appellants is that, there is no finding that 
the additional rent over and above the 
enhancement allowed by section 29 is 
attributable to the added area of 2{ bigkas 
and we are asked to remand the case in 
order that a finding may be arrived at as 
to whether this is so or not, I do not 
think that this remand is necessary because, 
in my opinion, the provisions of section 2d 
of the Bengal Tenancy Act havo no appli- 
cation to tbo facts of this case. I think, 
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upon the findings of the lower Appellate 
Court, whiah are perhape not ao olear as 
they might have been, there ia a finding 
that upon the defendanta taking settlement 
of the additional 21 a new arrange- 
ment was arrived at and that a new 

rental of Rs. 146 was fixed. It ia said 
on behalf of the defendants that this is 
a eolcurable iofringe-nent of the provisions 
of aeotion 29 of the Bengal Tenanoy A«t : 
if it were, I think the appellants would 
be entitled to sueoeed, for, as his been 
pointed out in the deoision of the ease of 
Baj Kumar Sarkar v. Faituddi TarafJar 
(1), you have to eonaider in eaeh ease 
whether the enhaooement of rent olaimed 
ia really a eolourable infringement of aeation 
29 or whether it ia a new rental arrived 
at bstween the parties. If it is the 
former, then aeotion 29 would apply and 
would be a bar to the enhanoement of 
rent elaimed. If, on the other band, as 
appears to be the ease here from the facta 
found, that this ia not ao, but that the 
inoluaion of the additional 21 bigha$ resulted 
in a new arrangement being arrived at 
between the parties, then section 29 of 
the Bengal Tenanoy Aat has no applioation 
and authority for that proposition will be 
found in the oase to whioh I have already 
referred and if further authority ie desired 
it will be found in the ease of Satish 
Ohandra Qiri v. Kabiraddin Mallick (10). At 
page 234 appears the argument of the 
learned Vakil who appeared for tha appel- 
lant in that oase. He argued that there 
bad been an inorease of rent on aooount of 
an inorease in the area of the bolding and 
•onaequently seotion 29 of the Bengal Ten- 
anoy Aet did not apply. In the judgm-^nt 
of the Court, at page 235, the learned Judges 
remark : **lt is argued tbateeotioo 29 applies 
only to an inorease in the rate of rent, 
and not to an inorease in the amount of 
rent by reason of inorease of the area,” 
and then, later on, the learned Judges say, 
we are of opiuion that this oontentiou is 
oorreot. Seotion 29 of the Bengal Tenancy 
Aot applies only to oases of inoreass in 
the rate of rent, whioh ia ordinarily desig- 
nated ’Enbanoement of rent’.” In the resnlt 
in that oase, a remand was neoessary to 
aeoertain whether an inorease in the rent 

(10) 20 C. 233i 13 Ind, Doo. (.v. o.) 763. 


was doe to an inorease in the area. But 
that does not affeot the statement of law laid 
down in the judgment to whioh I have 
already referred. 

There is only one other oase to whioh 
I nead refer that is the oase of Sonaulla 
Sardir v. Bhagabati Debya Ohotcdhurani 
(2). The learned Vakil for the appellants 
oontended that this was an authority in 
support of the proposition for whioh be 
ointended. But I do not think that 
on an examination of the faots of that oase 
that this oontention is oorreot. The original 
holding in that oase was 7| bighas and 
it was subsequently found on a fresh 
survey that the area was 9j bighas. An 
iuoreased rent was paid iu respeot of this 
inoreased area, Now, in that oase the 
olaim of the landlord for rent at the rate 
at whioh he olaimed was disputed as beiug 
an infringement of the provisions of seotion 
29 of the Aot and this oontention was up- 
held. But it appears to me that there 
ie nothing in that oase to show that the 
original holding did not oonsiat of the 
area of whiah it was found to oonsist, upon 
a fresh survey bsing made, and aooordingly 
in that ease it see ns to me that the rate 
of rent was fixed for the holding whatever 
ite area was at the time of the demise 
and that aooordingly seotion 29 applied. 
But the present oase is entirely different 
from that oase. Here, as 1 have already 
stated, you have an additional holding of 
21 bighas and a fresh arrangement arrived 
at between the parties for iuorease of rent. 

The appeal fails and it must be dismissed 
with oosts, 

WaLMSLBT, J.— I agree. 

Appeal dismimd. 


CALCUTTA HIGH COURT. 
Appeals kros! Appcllatk Dkorbbs Nos. 275 
AND 330 TO 334 *-f 1918. 

June 2, 1920. 

Fretent', — Mr. Justioe Teunon and 
Mr. Justioe Newbould. 

HARI PROSAD ROY CHOWDHURY— 
DsygNOAMT— A ppellant 
tsriui 

RAMA PR03AD RAI OHOWDHURY 

AND otjErs -Plaintiffs— Respondents. 
Contract Act (IX o/ 1872>, i. 70— Joint utate it\ 
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^cnancy-^Deeree for rent — Decree satisfied by one 
^enant— Contribution — Liability of other co-tenants. 

II. and R, were teoaats of an estate in the propor> 
tion of ^ and I-: to sare the estate R. satisfied a rent 
decree by paying the amount due for the entire estate, 
and brought the present suit against H. to recover 
from him his share of the amount awarded by the 
decree: 

Held, that as the payment by R. was not a 
voluntary payment and as H. had benefited by the 
payment, he was bound to reimburse i2. on the 
principle laid down in section 70 of the Contract Act. 
[p. 4ie, col. 2.] 

Appeals against the deerees of the First 
Additional Distriot Judge, 2i-PargaDas, 
dated the 18th of September 1917, affirming 
that of the Mansif, Third Court, at Diamond 
Harbour, dated the 22nd of Mareb 1917. 

FACTS appear from the judgment. 

Dr. Sarat Ohandra Basah (with him 
B)bna Ohandra Bose, Jatis Ohandra 

Quha for Babas '^urya Kumar Quha, Radhika 
Banjan Ouka for Babu Tajendranatk Bose), for 
the Appellant. — The defendant is the appeL 
lant. The appeal arises out of a suit for eon* 
tribution against defendants Nos. 1 and 2. 
There was a rent-deoree by the landlord 
against plaintiff, defendant No. 1 and bis 
neine Chandra Komari. In exeeution of 
that deeree the landlord pot op to sale some 
of the properties belonging to the plaintiff. 
To save bis properties wbieb were not the 
eubjeet'matter of that suit the plaintiff 
put in the deoretal amount and eompensa* 
tion, The defendant No. 1 has paid off 
his share of the deoretal amount. The pre* 
sent oontest is with regard to Chandra 
Kumari’s share. There being no elaim 
against defendant No. 1 he should not have 
been made liable. The next question that 
arises is, whether the debt is to be a personal 
debt of Chandra Kumari or would be a obarge 
on her father’s death. The defaulting 
tenure has not been sold. The personal 
property of Chandra Komari has been taken 
by defendant No. 2 as heir to her strtdkan 
properties. Refers to Upendra Lai Hukerjee 
7. Qirindra Nath Mukerjee (0 It was a 
olaim made against Chandra Kumari for oon- 
tribution. That, .1 submit, would surely make 
it a personal debt. Under the rent, decree 
these there persons were made liable. The 
decree also was executed as a personal decree 
against them under the provisions of the 

( n 37"’ ^ 


Code of Civil Procedure, Section 70 of the 
Indian Contract Act would apply to the 
case. Refers to Bireswar Das Dey v. Kamal 
Kumar Dutt (2) ; Krieto Qobind Majumdar v. 
Eem Ohunder Ohotedkury (3) and Boy Badha 
Kissen v. Nauratan Lall (4). Here, in the 
present case, the question should not be 
looked at from the point of view that 
the estate has been benehted. Cbandra 
Kumari was bound to pay the money. Sup* 
posing she had Rs. 10,000, from which she 
could have paid off her debt. On her death 
the creditors would be perfectly entitled to 
recover the amount from her reversioners 
who inherited the whole amount. Refers to 
Braja Lai Sen v. Jiban Krishna Boy (5) 
and Jiban Krishna Boy v. Brojo Lai Sen (6). 
Liability for rent ought to be regarded as 
a personal liability, the only exception being 
in the case of a landlord executing a decree 
under the provisions of the Bengal Tenancy 
Act. As the present case is not within that 
exception it ought to be taken as a personal 
liability, which her reversioner would be 
bound to contribute. We have paid our 
share, the balance should be paid by him. 

Babu Surendra Ohandra Sen (with him 
Babu Praiul Ohandra Rax), for the Respond, 
ents. — The cases cited by them have no 
bearing on the present point. Defendant 
No. 1 and Cbandra Kumari were the joint 
proprietors. She inherited ber father’s 
properties. She having died in 1316 her 
properties devolved on defendant No. 2. 
The suits were brought after Cbandra 
Kumari's death. The decrees, consequently, 
were passed long after her death, although 
in Eome suits the rents claimed were for a 
period prior to Chandrakomari’s death. The 
suit could be, therefore, decreed under section 
65 of the Bengal Tenancy Act against the 
reversioner. In a rent suit under section 
65 of the Bengal Tenancy Act rent is a 
first obarge. At the time when the suit was 
brought and the decree was passed, Cbandra 
Kumari was dead. Hari Prosad succeeded 
KaliPfCsad, Chandra Kumari’s father.There. 
fore, Chandra Kumari bad nothing to do with 
the estate neither her heirs. It was, there- 


(2) 16 Ind. Cas. 4378 17 C. W. N. 387. 

(3) 16 C. 6H{ 8 Ind. Deo. (n. b.) 837, 

(4) 6 0. L. J. 490. 

(5; 26 C. 286; 13 Ind. Dec. (n. b.) 787. 

(6) 80 C. 650 at p. 664; 7 0. W. X. 426: 30 I 
5 Bom. L. K. 428; 8 Sar. P. 0. J, 414 (P. C.^, 
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fore, plaiotiff and Hari Prosad who were tbe 
only tenants. Farther, there was no dearee 
against Chandra Knmari. I did not make a 
voluntary payment which was solely for the 
beneBt of tbe estate. 

Dr. 5araf Ohandra Ba$ak replied in brief. 

JUDGMENT. — These six appeals arise 
out of suits brought by (be plaintiff to recover 
from the defendant No. 1 one Hari Prosad 
tbe sums paid by tbe plaintiff in satisfaction 
of six rent decrees which aooording to tbe 
plaintiff were justly payable by defendant No. 
1 . 

It appears that the original owners of 
oertain tenures were the plaintiff, Rama 
Prosad, the defendant No. 1 Hari Prosad 
and one Kali Prosad, the last two being 
brothers. On the death of Kali Prosad he 
was succeeded Brst by bis widow and then 
by his daughter Chandra Kumari. Chandra 
Kumari, it appears, died towards the close 
of tbe year 1316. Thereafter the landlord 
brought six rent suits claiming rent for 
the years \olZ to 1316, that is for four 
years during which Chandra Knmari was 
alive. He made parties defendants to these 
six rent suits Rama Prosad, Hari Prosad 
and one Sital Prosad who was the daughter’s 
son of Chandra Kumari and, therefore, heir to 
ttridhan properly. The rent-suits were 
decreed and payment by the defendant was 
directed, and it may here be observed that 
tbe payment to be made was not payment 
to be made out of the estate left by 
Chandra Kumari. Tbe decrees are essential 
ly rent decrees against tbe tenant defendants. 
These decrees were pot in execution and 
eventually some portions of the plaintiff’s 
personal properties were pot to sale and in 
order to recover the?e properties the plaintiff 
^fts compelled to satisfy the decrees in full. 
That be was justly liable to pay ^rd of 
the deoretal amount it ie net disputed, and 
similarly it ie not disputed that Han 

Proead was similarly liable to pay :,rd, and 

in fact he has paid Jrd of the respective 
deoretal amounts. 

The question is as to tbe remaining Jrd 
whether Hari Prosad who has succeeded 
to Kali Prosad’s share as his reversionary 
heir should be required to pay the remaining 
ird on account of his having inhented 
the share of Kali Prosad. Both Courts have 
{answered this question m tbe aflBrmative. 


Tbe learned Vakil for the appellant con- 
tends on the strength of a namber of 
oases which he has cited, for instance, the 
oases reported as Birawar Dai Dey v. 
Kamal Kumar Dutt (2), Kriito Qohind 
Maiumdar v. Hem Ohunder Ohowdhury (3) 
and Jtban Eriihua Boy v. Brojo Lai Sen 
(6) that Sital Prosad and not be is 
liable for that y-rd. We are of opinion 
that this contention must fail. Tbe decrees 
were not made against Ohandra Kumari 
in her life time. They were made against 
Hari Prosad after her death when he was 
ID po0869sioQ as toDaDt baviog iDisrost 
extending to a ^rd share. It is true 
that Sital Prosad was also a jodgment* 
debtor in that decree, but on tbe facta 
fonnd it appears to us that he was not 
a necessary party. Tbe only tenani'defend* 
ants in possession of the tenures were 
Rama Prosad and Hari Prosad and Hari 
Prosad was interested in them to the 
extent of §rd share. Tbe rent*decree was 
tbe 6rst charge on tbe bolding in bis 
hands and in tbe plaintiff's hands. Tbe 
decree was against him, Tbe payment 
made by the plaintiff was certainly not 
a voluntary payment and it cannot be 
said that Hari Prosad was not benefited by 
that payment and. on tbe principle laid 
down in section 70 of the Contract Act) Hari 
Prosad is bound to reimburse the plaint* 
iff. 

It has been pointed ont to us that in tbe 
plaint as framed tbe plaintiff asked for relief 
not against Hari Prosad but against Sital 
Prosad. That claim was never formally amend- 
ed, but it is qnite clear that when the case 
came an for trial it was clearly nnderstood 
that tbe claim was made against defendant 
No. 1, Hari Proead, and that Hari Prosad 
fully realized that position and bad every 
opportunity given him to meet that case. 
Tbe defect in tbe plaint and tbe failure to 
amend it, therefore, did not affect tbe merits 
of tbe case and does not affect tbe appeal on 
its merits. 

For these reasons, we dismiss these six 
appeals with costs. 

Appeals diimisisd. 
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IMPISOR V. iNART RUMAB BAMEBJI. 


CALCUTTA HIGH COURT. 
Cbimimal REF^Ke»o< No. 1 of L920. 

May 12, 192'.'. 

PrM8«i;— Mr. Jastioe Walrasley and 
JoBtiw Sir Syed Sbamsol Hods, Kt. 

IS M PE RO R — Pkose 0 jtor 
versus 

ANANT KUMAR BANERJI a»o 

ASOTHFR — ACO I^KD 

Confessi'in, madethroughfear or under inducement, 
admissibility of . 


A statement made to a Vagistrate by an accused 
person through fear foonsisting of a threat by the 
Police to pathis womeufolk to trouble ia inadmissible. 
Similarly, a statement made as the result of an 
iuducement by the Police, which ciused the person 
making the statement to believe that he would bo 
offered afree pardon, should be rejected, fo. 4ip. col. 
2jp. 4i9,col. i] ’ 

^ Orimioal referenoe by the Additional Sea- 
Biona Judge, Howrah. 

Mr. Qtbhona, ti. (?,, (Advooate General), 
Babna Bankim Ohunder Sen and Beni M. dhab 
OhatUriee, for the Crown. 


Babua Dasarathi Sanyal, Manmatha Nath 
Mukher.ee, Debendra Nath Bhattocharfee and 
Bxbhuti Bhusan Lahiri, f jr the Aoeused 

JUDGMENT. 

WALMSLeT, J. — Tbe aooaaed pereona were 
plaoed on their trial with font othera 
before tbe Seaeiona Judge of Howrah 
npon ehargea of forging, and conepiriug to 
forge, eorrenoy notes. The Jnry waa 
nnanimona in aoquitiing all the aoeused 
peraona, and tbe leaned Judge aooepied 
their verdiat in regard to tbe other four, 
bat referred tbe saee aa against these two 
men to this Court under the provisions of 
aeotion 307, Criminal Proaedure Code. 

A abort aaaount cf the inoidenta leading 
op to the trial ^iu help to make tbe 
•aae more intelligible. Oo March i8th. Iyl8. 

dn. onrrenay note for Hi. 6 waa ten. 

awed and aooepted at Bagnan Railway 
Station, a action on tbe BeogU Nagpur 
Railway. W.eo it that the 

sent to tbe Railway 
R.. Sob-Inspeotor Paona Lai 

hoDBA fit fk aearohed tbe 

Ohnndh ^ tbe aoBQsed Anant at village 

oo^-o^^^biri^tr 

Shihkali Pkra** ^ togged. A man named 

La the given to Panna 

LaJ tbe information which lead him 



search Anant’s honae on April let, and Ibe 
lame rcan handed over to him on April 
16ib, a poet card, marked Bxhibt II, which 
is said to eatablieh a connection between 
Anant and Dhiraj. On April 19th, 191®, 
Inepeotor Darpa Narain Singh was plaoed 
in charge of the investigation. It ia not 
neoeesary to follow all the details of hia 
proceedings, but it may be remarked that 
by tbe time this trial was began, the Police 
were in possession of no less than 84 forged 
notes ol five rupees each, ell taken, according 
to an expert, from the same block. On January 
27tb, 19l9, Anant’a house was searched 
a second time by Snb-Irspector Panna Lai 
Roy and this time the charred fragments 
of some five-rupee notes are said to have 
been found, Anant was arrested and taken 
to the bead.quartars of the sub-division 
at Ulnberia where he made a statement 
on tbe following day. He was remanded 
to custody, hut released on bail on February 
3rd and on February i3th he made a second 
statement. In the interval, he is said to have 
given information to the Police on various 
points. For the present, those are the princi- 
pal points in the story against Anant. 

Dhiraj Chandra Pal’s family house is 
at a village called Bhowanipur, but he is 
said to live generally at tbe house of bis 
father in-law at Rhadreswar. A search waa 
made of that house on January 27tb, 1919, 
without result : then a second search was 
made on Fobruary 5th and this time it is 
said that int-ide a box were found some 
pearls wtaoped in a piece of paper similar 
to tbe paper cn which forged no'es were 
printed. Dhiraj, it may bo noted, was not 
present at this search. Thrn, us the result 
of the information supplied by Anant, the 
Inspector traced a man. named Lakhan, who 
bad served in the house at Boadreswar, to 
bis home in Orissa. This Lakhan was 
brought to Calcutta, where he made some 
disclosure! and oo March 17th, he showed 
to the Police a tack into which tbe press 
had been thrown, and on the morning of 
the 18th tbe component parts of a press were 
recovered from tbe tank in tbe presence of 
witnesses. Those are the salient points in 
tbe story against Dhiraj. 

Both the aooQsed say that they are 
innocent of tbe charges preferred against 
them, Anant does not admit that the 
charred fragments were found in his house 


418 


INDIAN OABIS. 


[}921 


EMPEROR V. iNAKT SOMiR BINSRJI. 

on Janaar; 27th : be urges that the state- 
meots said to have been made by him are 
not admissible ; and that the evidenoe given 
by Lakhan is the evidenoe of an aosompliee 
and unworthy of credit. Dbiraj sayo that he 
knows nothing about the packet of pearls, and 
he does not claim the pearls : be denies hav- 
ing any correspondence with Anant ; he also 
attacks the evidence of Lakban, and be says 
he is in no way responsible for what was found 
in the tank. He also pleads that at the time 
when the notes were being forged— the last 
quarter of 1917 — he was laid up with a 
broken leg at Bbowanipur. 

Bsfore dealing with the evidence, I may 
note that the expert’s evidence ip not chal- 
lenged. The Police are in possession of a 
large nombar of forged notes, all 
having a common origin, and the charred 
fragments are fragments of forged notes 
similar to the uoinjored forged notes These 
facts, of course, do not in any way affect the 
accused. One other fact to be mentioned is 
that the forged note fonnd in Anant’s house 
in Match 1918 is of the same origin. That 
by itself proves nothing more now than it did 
in 1918 ; but it will become signidcant if it 
be proved that, ten months later, be had five 
or more similar notes in his possession. Oon- 
sequently, I think that the proper startiog 
point in oonaidoring the evidence against 
Anant must bo the house-search that took 
place on January 27th, 1919. 

The witnesses to this search are the 
Sub' Inspector and Rajani Kanta Chakra* 
varty and Harihar Ohatterjee; prosecution 
witness No. 15 also signed the search list, 
though he was not present during the 
search. One Shib Kali Chatterjee also 
signed the search list and was present part 
of the time, but he has not been examined 
as a witness and is not to be confused with 
the other man of the same name (pro- 
flecution witness No, 50). This evidence has 
been criticised at great length. The point 
which impressed me most was this that if the 
story is true, Anant must have tried to 
burn the forged notes directly after the 
arrival of the Police, and it seems surprising 
that at such an early hour in the morning 
no one caught sight of the blaze, but as 
the walls are solid if the door were shut in 
time the light might have escaped notice. 
There are no doubt dieorepanaies in the 
evidence ; but the eharred fragments were 


ondonbtedly brought out of the kitchen 
and placed on a mat outside. The witnesses 
are perfectly clear on that point. They 
also say that tbe persons of the Sub-Inspector 
and of tbe witnesses were searched. The 
long delay that took place before Anant 
was marched off to tbe Thana is easily 
explained by the meticulous care with 
which the fragments were detailed iu the 
search list. Tbe result of tbe evideoce, to 
my mind, is that we must either beheve 
that tbe fragments were fou id as they 
are said to have beeu found, or we ma»t 
hold that tuey were cuu liogly io rod'icnd 
into the kitonen by the Sun laspao or. The 
first of these alternatives i-, L think, proved 
by tbe evidence. The second involves over* 
whelming diflaonlties, namely, that the intend- 
ed fraud must have been discovered when 
the Sub-Inspector’s person was searched, 
and that Anant would iustantly have 
denounced the Sub-Inspeebor, The second 
of these difficulties is the greater ; Rajani, 
Harihar and Manmatha are not hostile to 
Anant, and the question wae not put to 
them. The Snb-lnepector also was not asked 
whether he had gone to tbe boose with 
tbe notes in hie pocket, nor whether the 
accused had at once charged him with fraua. 
Lastly, there is the statement of the accused ; 
he wae asked by the Oommittiog Magistrate 
on June 26tb whether the fragments bad been 
fonnd by the Sub Inspector in his oven, end 
bis answer was '"Daroga babu katakguli kagae 
paiyachhiUn: e lukraguli taha naAc.” He 
said nothing further to tbe Judge These 
words can only mean that the Daroga found 
some pieces of paper and then sabstitnted 
the charred notes, but that ie not tbe defence 
suggestion. 

My conclusion is that the charred frag- 
ments of forged five rupee notes were 
found in Anant’s kitchen in the manner 
alleged. It is bis kitchen, and he la 

the only male inmate apparently. 

Then we come to the statement made 
by Anant before Mr. Rahman on tbe follow- 
ing day. The objection taken on this 
statement is that it wae made under pres* 
sure, and the pressure ie said to soneiet 
of a threat by the Sub-Inspestor to pat 
Anant’e womenfolk to trouble. I thioa is 
must be held on the prosecution evidensa 
that the Sub-lDspestor spoke unwisely, hat 
I sanuot believe that a man of his experianca 
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was saah a fool as to use tbe words **6 ijjat 
karibo” in pnblis. Tbe position, hotvever, 
was that, nnlees Anant shouldered the re- 
sponsibility, all who were in tbe house at 
the time of tbe dieoovery might be aooused 
and tbe only other inmates were his wife 
and mother. I think that fear may have 
worked on the mind of Anant, and may 
have been enaooraged by the Sub Inspestor 
10 a subtle way in the hours that elapsed 
before Anant reaebed the Magistrate. In 
tbftt viow, I tbiok that tbe statement is 
not admissible. The seoond statement, again, 
18 said to be inadmissible because it resulted 
from indoaement by the Inspector and Sob- 
Inspeator. Shortly stated, the ease Is that 
Anant was led to believe that he would 
be offered a free pardon and examined as 
a witness. The evidence has been discussed 
elaborately ; but I think tbe matter may 
be disposed of in a few words. After the 
statement on January mh, Anant was sent 
to jail : an applieation for bail was refused 
abruptly, and at tbe instanoa of tbe Police, 
Then came a sodden change; Anant was 
released on February 3rd, on nominal bail : 
he went to Calcutta with Darpa Narayan. 
be showed the Inspector— it is said— Haider's 
shop and other places, in fact made him 
self thoroughly useful, and on February 13th 
be made a second statement much more 
detailed than the first, jaat tbe eort of 
statement that the Poliee like to have from 
a man who ,s to be need a, an approver, it 
IS diffisalt to believe that in those ten 
daye he was not given to nnderstand that 
a pardon was going to be offered to him 

Irient ”‘1”'*'*''’“ >>s betrayed his 

friends. In my opinion, therefore the 

aecond statement made by Anant 010 ^ also 

he rejected as inadmissible. I may say in 

passing, that the omission to examine 'the 

on^'ot <><• "tatemenls rnlod 

V den O f’ The ‘7’ 

.oo.i:^:\nd o?L:^rarj:„i ‘“•d 

0 ttsernreonT^ 

be igTed';'' ^ 

as 


" ^*rnt 

H.-e evidenee is th^ 


/ 

an accomplice or at any rate, no better 
than that of an accomplice. If his story 
is true, there can be no doubt that he 
was placed in an extremely awkward 
position, a ‘position which would be embar- 
rassing even to a man of scrupulous iu'- 
tegrity. Bit that fact doss not release 
him from the suspicion that must attach 
to a man who sees a wrong act done, 
and holds his peace for many months, and 
then tells his tale without any signs of 
reluctance I think it would be dangerous 
to say that his evidence is free from taint 
and, therefore, I bold that it needs corro- 
boration. Another point against him is 
tha*^, since he was brought back from his 
home in Orissa he has been living under 
the same roof as the Insoeotor, and it is 
the Insoector who secured him his present 
emoloynent. Those are facts ^hioh render 
it likely that Lakhan is anxious to help 
the Police. 

The result of this consideration of the 
evidence is that, while I hold it proved 
that charrei fragments of forged notes 
were fon jd, as alleged, io the house of 
Anant, I am unable to hold that his share 
in the manufaotnre of tbe notes has been 
established. 

Turning to the case of Dhiraj, the 
evidence is that of Lakhan Jana, supple- 
mented by the Onding of a press or parts 
of press near his house and of a piece 
of paper in his house, and the correspond* 
ence with Anant The statements made hy 
Anant may be left out of account entirely. 
Of Liknau I have already spoken: he needs 
corrobiration as against Dhiraj just as much 
as agai ’St Anant. Now, there is no reason 
for doubting that parts of a press were 
found in a tank close to the house where 
Dhiraj was living in Bhadreswar, but the 
tank is asceeeible to others, and it seema 
that better hiding places might have 

been found, Tbe paper in which the 
pearls were wrapped gives rise to suspicion, 
but 1 doubt whether more can be said* 
than that. As for the correspondence 

with Anant, the most that can be said of 

it is, that it oroves a certain measure 

of intimacy between the two men. 

The result is that, as against Dhiraj 
I think that the evidence is inadequate ; 

It raises grave suspicion but nothing 
more. 
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RUBiWSI t>. IMPEROB. 

In my jadKineDt, the yerdiet of the 

Jery ehonld he endoreed eieept m regerd 
to the charge under eeotion 4S9-0 against 
Anant. I think the attention of the -Tory was 

eomaoh aheorbed in the "'■“'’f 
eonepireoy, that they o^rlooked ‘^e 
that this charge rested op the 
ol a few wilneeeee, whose evidenae la wholly 
nnaffeeted by the eritieiems to whmh the 
other evidenae ia open. I hold 
eharred fragmeota of forged notM 
ae alleged, in the poaaeaaion of 
from the airaomataoaea 

follows that he knew them to ha forge 

intended to nae them aa genoine. 

The result is. while Dhirai ta aaqa.tted on 

all .barges in a.aordanae w,.h the verd at of 

the .lory, Anaot Kamar Bioatl. ts "onv® 
of the oharge andar seaMon Pv * , 
Indian fenal Code, and aaqn.tted oi the other 

.barges under aeoti ,o 469 A. Anaot .. aao. 
tenaed to ondergo three year, rigorona 
prieonment. 

SuiMaoL HoDi, J.— I asree- 


Beference answerei accy^dingly. set 


warning or opportunity of obtaining legal aisistanoe* 
called upon them to ooodact their case . 

Held that the procedure of the Magustra 
whX’irregaL and vitiated the proceeding^, [p. 

^\’eforo i hearing under 

of the bond to be executed, the period f jr 'i 

it ia tn ha executed and the number, charaoter an | 

■U‘„'’t?:re“etitany, required. “S?. 1 

an accused person that he is a ®. P . . jpfes.ion 

t”: ,as -rt A H 

« r party applies for revision 

that order was made. Lp P' '*'*"■ '*■' 

Criminal revieinn from an order of the 
Dietriat M-igiatrate, Gorakhpur, dated the 

19th of D^oember 1919. 

Mr J. M. i, for the Appnoaota. 

Mr*. R. Molcorr$:n, ABsistant Government 

Advocate, for the ‘ rown. I 

JUDGMENT.— Tbeee prooeadingsmaBt he ff 
I .side on the kroond of .rrega or. f 


AliU^HABiD fllGH 
Cbimmai- Rfvi-ii 'N No. 241 ov l920. 

May 21. 1920. 

Present Mr. Joetioe \Val«h. 
RAJBANSI avo iNoruEK— A cojsbd 

APPLlC^NTd 

« 

reriui 

Procedure. 

Two Dorsoue were arroB'ed uuder °f 

t ITocedere Cede e g™a,.d ^.hat 

thov were rf^piited habitual thiovt ^ 

St duller « 

- Stt g:S““ !iTi.o^u^‘un^a"?«S 

i'lO aud, wiTl,t giviug ‘ho sccusad the shght.st 


set aside on tne «.uuu« v.* = 

The aberga wee Ihe oenel one 
pooplo. ioalodiog the two “Ph''*®,®*®' 
and Siar, under saalion llO of the 0® 
Criminal Prooedore, the allegal 
that they were habitual th.evos “"'1 '’““®® 

Uistriet Magistralc, who points ont that 

these two men in paitiaohir “[® ® jj 

paratively leaent appearanae lo »®P“ f 
and ore entitUd lo more leo eot treatmen , 
but the p-iint taken before me is a good. °i^ 
The two appl.aaote were ®"®;'®%®" ^ 
of September onder eealion 55. T 

re':::^er:t:.h:rt;i::?5 

°“rdatrth: «port mte^^r^rT^a? 

'“Tof the groond, on wbiah they had been 

ont that ae. mn „,iting 

ao order which ic reauy informa® ^ 

"ettiug forth the cubBtance of the inform^ 
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♦ion which be has reseived, the amount of 
the bond to be ezeeated, the term and the 
nnmher, character and class of eareties, if 
any, required, go that be has to receive 
Bobfatantial information in order to found hie 
authority to ist^uea notice to show cause, It is 
only_ after he has done that that the actual 
hearing under section 110 can by law take 
place at all. ^ In fixing the date, the I9th 
September, it Irtoks as though the evidence 
of which he required production was the 
evidence the sub-itaoce of which it was 
necessary to set forth in the notice becaase 
he had not got it on the 9th and he did 
not then purport to issue notice. Ha there* 
upon detained the anpl'canta in outtody 
from the 9th to the 19ch without having 
iasuad any notice at all. That wai wrong. 
The procelure in auch oase-t is clearly 
indicated by the Ao^ bat it is further 
emoha^ zid by the case of Enperor v. 
Paim l tJai (1), where my brother Kaoz 
poioted oat that a Magistrate should not 

detain a person under section HO unless he 

has irifarmation upon which he can make 
the order r/quired by section 112. Woen 
the I9tb of September arrived the Magistrate 
made matters worse by not merely issuing 
the notice on that date-the notice had in 
fact been dated the 19th September— but 
he seems to have forgotten the object with 
which he had fizad the 19th and proceeded 
to treat the evidence which had been given 
by the Sub losoeotor as the evidence in 
the hearing under seorion HO and fixed a 
furiher date for the accused to produce 
their evidence Ooe result of that proceed- 
ing, which was clearly irregular, jg that 
the accused, who had boen kept iu deten- 

without any opportunity 
having been given to them, were suddenly 

thi oooduct their cage without 

opportunity of 
°8 tuTL h assistance. The defence 
IJai A beard and 

wcut^ evidence for the pro. 

•ecu t on as after ihe prosecution evidence 

887. U 0 , L. J. 


an order in writing setting forth the sub* 
stance of tha information received, it 
aerta nly meant a great deal more than 
telling a man that he was a suspected 
thief, becao&e, however substantial that 
expression may bs as an offensive descrip- 
tion of an individual, it gives the person 

alleged to be that character not the slightest 

intimation as to what are the grounds upon 
which it is based. If that notice is suffi*. 
cient, all that Jvould be necessary would be ' 
to call upon anybody in India to show 
cause on the mere statement that be was 
Buspeo'ed by the Police to be an habitual 
thief ; but the procedure clearly requires 
something in the nature of an indictment 
or charge containing snbstantial particulars 
indicating the grounds upon which the 
Police have given information to the Magis- 
trate. On the other band, I make this 
general observation that it may be of 
assistance to the Bar, at any rate in any 
case in which I am concerned, that where 
the real ground for complaint against the 
proceedings of the Court below does not 
appear in the grounds of an application 
for revision and the gentleman appearing 
for the person showing cause (in this ease 
the Assistant Government Advocate) has 
been taken by surprise, I should certainly 
make no order until the person showing 
cause had an opportunity of investigating 
the ground which is urged in Court and 
of which he has had no previous ootioe. 
That is an ordinary busiueds arrangemeot 
and it is clear that tho Court ought not 
to make any order upon either party until 
they have bad full opportunity of meeting 
the points in the case. In this applica- 
tion there was no reference whatever to 
the omission of the Magistrate under 

seolion 112 and the irregularity committed 

on the 19ib of September, and, although it 
would be possible for anybody examining 
the record to discover it for himself it 
is very often like 1 oking for a needle 
in a bundle of hay. and if we. had not 
found by the incontrovertible papers on 
the rtoord that the matter was too clear 
for argument. I ehould have adjourned the 
oa«e for Mr. Malcomaon to get an explan, 
atnn f-om the Sub-Divi^iooal Olfijer. In 
thn oa«« it is not necessary, but as a rule 
I think It a desirable practice, that parties 
{applying in revision should be confined 

• I 
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wLere oaase is sbowD, to the groncds npon 
wbieb the origioal order iseaiDg notioe was 
made. 

This application is allowed and tbeprooeed* 
ings are set aside. 

Proceedingt tel aside, 

b> 


PATNA HIGH COUaT. 

Oriminal Revision No. 464 op 1920. 
November If*, 1920. 

Preieni - Jnstioe Sir B. K. Malliok, Kt. 

and Mr. Joetise Booknill. 
GAJADHAR LAL alta* GAJO LAb - 

Petitioner 

versus 

EMPEROR— Oppo«it* Partt. 

Criminal Procedure f'ode (Act V of as. 234, 

236 Penal Code (Act XLVoj ySQO), 88, AOti, 77 
Charge under e. 4Cfi- Court, competency of, to try with 
this charge three charges under s ill A— Revision^ 
Finding of fact—Eigh Court, pouer of, to interfere. 

Wh»ro a person is cliarped, under section 
Penal Code, with criminal breach of trust committed 

in one year in respect of a lump sum of money, the 
Courtis competent, by virtue of tho provisions of 
sections 2-4 and 36, Criminul Procedure ■ ode, to try 
with this charge three charges for an offence under 
section 477 A, PcnaU'odc. if committed within the 
period of one year and forming part of the same 
transaction as tho offence under section 408. [p •* 3. 

'^°T^nigh Court will not in revision interfere with 
a finding of fact which is within tho competence of 
the lower Court, [p. 424, col. I-] 

Criminal revialon againat the order of the 
SeeaioDB Judge, Monghyr, dated the 2*th 
September 1920, diemieeing the appeal of 
the petitioner from the oonvietion and een. 
tenee by the Aeeietant PeHeione Judge, Mongh- 
yr, dated the 4tb August 1920. 

FACTS —The oharge framed under eeo- 
tion 406. Indian Penal Code, was, that between 
Magh and Bhadon 1326 at Ghugholdih 
GajadharLal, being a Patwari, Tehstldar cf 
Muaammat Babadai, and in sueh oapaoily 
entroated with tbe solleotion of rente from 
tenantsonber beb8lf,«olleoted Ra. 2,522*14-78 
hot in the eounter-foila of the rent receipts 
be dishonestly showed as realiaed only 
Re. l,301-ll-0 and thereby committed 
eriminal breaeh of trust with rei*p<ot to 

Ps. l,222.8.7i. 
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Tbe oharge under aeotion 477A, Indian 
Penal Code, gave details of three aaoh omia- 
aione (inslnded in the groaa eum mentioned 
in the eharge under aeotion 408t Indian 
Penal Code) from oonnter-foile of rent 
reoeipta. 

An objeotion aa to the legality of the 
trial was raised before the Seasiona Judge 
on appeal and was disposed oS aa under,— 

“ A preliminary objeotion is taken that 
the trial baa been vitiated by a multiplioity 
of ohargee, and I am referred to the rnlinge 
of the Caloutta High Court quoted in Raman 
Eehary Das v. Emferor (1). In that oaae 
three ohargea under aeotion 409, Indian Penal 
Code, were joined with three ohargea under 
aeotion 477A of tbe Indian Penal Code. 
But in tbe present oaae there is no snsh 
oombination. The oharge under aei- 
tion 408, Indian Penal Code, relating to 
the gross eom embezzled is to be deemed aa a 
oharge of one offenoe only, under aeotion 222 
(2) of tbe Code of Criminal Procedure. And 
thetripl« oharge nnder aeotion 4'7A seems to 
be g-od under seotion 234 (1), Orimina Pro. 
oeHu>e Code. The three offences alleged 
order aeo'ion 4-7A are a selection from the 
series rf « ff*r>oee alleged under aeotion 40?, 
Indian Penal Code; end it is perfectly legal 
to frame two oharges abnat the same three 
, ffM oea. 1 consider this preliminary objeo- 


•n to be worthless.” 

Mr. 0. 0, Pal, for the Petitioner. 

Tre Assistant Government Advooete, for 

e Crown. 

JUDGMENT. 

M 0 L 1 . 10 ^ J.-Tbe petitioner has been 
ntenoed to rigomos imprisonment ^r 4 
,ars under section 408, Ir dian Penal Code, 
T having oommitted onminal breaoh of 
nst in respeot of a eum of Re. 1,221. which 
aa due to hia employer, Musammat Babadai, 
1 aooount of rent oolleoted from her tenants 
,r the year 1326 Fosli. There was a second 
idiotment under section 477 A for having 

lUQed the aocnunt-bioka which it wa* 

□ty of tbe petitioner to keep. The indict- 
leot under aection 477A relates to three 
jeciBc entries in the counter foil rent receipts 
reacribed by lew for the realisation of rent 


■ 


(11 22 Ind. Cas.m 41 0. 722i 18 0. W. N. 1162, 
Qts L. J. 
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: U IB alleged that, for the year 1326, the net 
enm which was realised by the petitioner 
was Re. 2,522>14«7, The petitioner gave 
rent-reeeiptfl to the tenants showing a pay- 
ment of the fall demand in varione inetal- 
ments which were set oat in the rent>reoeiptp, 
bat in the eoonter-foils which were kept in 
the petitioner's office only some of the inetal* 
ments were entered, and by adding the 
amounts therein shown one woald be led to 
imagine that the petitioner actnally realised 
and gave reeeipts for a sam of Rs. 1,301*11 0 
only. 

The case for the prosecation is that the 
petitioner has diebonestly misappropriated 
the balance of Re. 1,22I*3<7^. 

In 1327 a theft oooarred in the Toehakbana 
of the petitioner’s employer. The petitioner 
was sospected and in the coarse of a search 
at bis hoase and at his office a nomber of 
acooant*booke were discovered in his posses 
sion among which were thecoanter-foil receipt 
hooks showing the false entries which are the 
eabject of the charge nnder section 477A. 
The present proseention was then began 
upon the complaint of a servant of Mutam- 
mat Babadai with the resalt that the peti* 
tioner was sent ap for trial and was con 
victed in respect of both sets of charges by 
the Assistant Sessions Judge of Monghyr. 
There was an appeal to the Sessions Jadge 
who son6rmed the Bndings of the Trial Coart 
and declined to redace the sentei ce- The 
petitioner now moves this Gonrr. in revision 
and urges that th(> trial is bad and that the 
conviction shoald be set aside. 

It is necessary to observe that there was 
another accased sent ap along with the 
petitioner who, tboagb foond guilty by one of 
the Assessors was aeqaitted by the Trial 
Coort. With regard to the petitirner both 
the Assessors, were of opinion that he was 
guilty of the offence under section 40b, Indian 
Penal Code. As to the charge ander eeo* 
tion 477 A, one of the Assessors was of 
opinion that he was gailty, while the other 
was of opinion that the case bad not been 
proved. 

The learned Vakil for the petitioner 
attacks the conviction mainly on the ground 
that there was an error of procedure. He 
contends that there was a fatal misjoinder 
of charges and that Ibe petitioner having 
been prejudiced he irtuet either be acquitted 
oy ft re*trial ordered. He reliee upon the 


case of Baman Behary Das 7 . Emperor (1) 
and on Kasi Visteanathari v. Emperor (2). 
It ij urged that three charges of falsiBeation 
of accounts in regard to different sums upon 
different dates cannot, though covering a 
period of one year,be joined with a charge of a 
criminal breach of trust, because the offences 
are distinct and separate offenses for which 
there must be separate trials and that neither 
the provisions of section 234 or 235 of the 
Criminal Prooedore Code bring the case 
within the exception contemplated by sec- 
tion 233. Now the facts of the cases above 
sited were totally different and it is quite 
clear that in the case before us there has 
been no error of the preoedare in Courts 
below. Here there was a charge of criminal 
breach of trust committed in the year 1326 
in respect of a lump sum. By reason of the 
provisions of sections 234, 235 it was com- 
petent to the Court to try with this charge 
three charges for an offence under section 
477A, Indian Penal Code, if committed within 
the period of one year and forming part of 
the same transaction as the offence under 
section 408. The learned Vakil contends 
that the acts constituting the offence under 
section 477A were not committed in the 
same transaction, hot 1 am of a contrary 
opinion. There was a community of object 
and design between the two sets of acts and 
it is clear that the petitioner made the three 
falne entrifs in order to assist and conceal 
his fraud in the matter of the embezzlement. 
Each of the three false entries wa‘i intimately 
connected with the act of criminal breach of 
trust and there was, in my opinion, no mie* 
joinder. 

The Brst ground, therefore, for attacking 
the conviction fails. 


The next point is, that there has been a 
miscarriage of justice by reason of the 
inferences which the learned Courts below 
have drawn from the evidence. It is said 
that the petitioner bad in bis possession 
certain Siaha or account-papers in which the 
various sums realised from each tenant were 
entered and which, if produced, would have 
shown that the rent-receipts granted to the 
tenants were correct, and it is urged that 
the omission to enter all the instalments 
in the counter-foils was nothing more than 
an act of ■ egiigenoe on the petitioner’s part. 


(Z, SOM. .SZ8S.7M. U J. 141, 2 M. L. 
L. •J.S.l. 


T. 177, 6 Cr, 
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Now ID regard to tbeee Siaha papers the 
learned SeAnioDS Jadge dnds that there were 
eome Siaha papers in the petitioner’s 
possession, hot be also Bods that they were 
never handed over to the petitinner'e em* 
pIo;er. That is a Bnding of fast at wbiah 
the learned .lodge was oompetent to arrive 
npoD the evideooe ard it oannot be said that 
he has oommitted any error of Uw in believ* 
ing the petitioner's employer and in disbeliev- 
ing that part of the evidenoe wbioh ie inaon- 
sietent with her story. 

The other Boding in regard to whieh the 
learned Jodge has been attacked relates to 
the petitioner's employer's accoont books, the 
petitioner’s case is that be has made payment 
to his employer folly covering the amoonts 
whioh forms the sobjeot of the oharge of 
eriminal breach of trust and that his em* 
ployer has books of acconnt wliioh, if pro* 
dooed, woold clearly establish his innocence. 
The learned .lodge Bnds that no soch aecoont* 
books existed and be draws the inference 
that the petitioner has in fact embczzeled the 
money. Here, again, the inference drawn by 
the learned Sessions Jodge is one of fact 
which it was competent for him to draw, and 
1 am not able to say that thers has been any 
error of law on his part. There is a clear 
finding by both Coorts that there is a die- 
orepanoy cf Rs. 1,221-3>72 between the rent* 
receipts and their coonter fuil°,* hat this som was 
collected by the petitioner and that it never 
reached the hands of Munammat B>btdai. 

The Coorts below have chosen to disbelieve 
the story told by the pstitionsr and the 
witness who deposed in his favoor and to 
believe the evidenoe cf the proseootion, and 
in rev’sion we see no reason for ioterferiog 
with that finding. 

The only question that remains is, whether 
in Uw (he offence of criminal breach of 
trost has been made oot. If that offence is 
established it is not disposed that a convic- 
tion Odder section 47M most also follow. 
Now the learned Vakil for the petitioner 
maintains that, altboogb there might be 
reason for proceeding in a Civil Goort for a 
claim upon a civil liability, there is no 
groond for holding that there was that 
criminal or dishonest intention on the part of 
the petitioner whioh is neoesnary for an 
offanoe undu- the Indian Ponal Code. Here, 
again, the question is one of fact and if we 
agree, as we do agree, with the findioge of 
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the Courts below there is an end to the 
petitioner’s case. 

Finally, there ie an appeal by the learned 
Vakil for reduction of sentence. We tbipk, 
on a consideration ofthe whole eireametancei, 
that the sentenre of four years’ rigorous im« 
priFonment for each (ffence is perhaps too 
severe. We redoes the eentenee to one of 
two years rigorous imprisonment on each 
charge and direct the sentence to run eon* 
oorrently, 

B ciiMiLL, J. — His Lordship Mr. Jnstice 
Moltiok has dealt with this matter very 
folly ard it is hardly necessary for me to 
add spythirg, hot I shoold like to say one 
or (wo words. Coonsel for the petitiooer 
raieed really four poinfs. The first was as 
to the propriety of the frame of the aharges. 
1 think, however, that the eases which were 
qonted are easily distingoisbable from the 
present one. Here we have a gereral oharge 
under eeotion 408 of the Indian Penal Code 
relating to lamp som of money embezsled 
and then we have three coonts onder one 
oharge, onder section 477A of tbe ( ode, each 
ooont referring to a particolar falsification of 
aocoonte, that ie to ray, in this case omis* 
sions to enter aocoonte in hooks these three 
instances refer to part of tbe general embez- 
zlement covered by tbe previens charge 
onder section 408. I have never heard it 
argoed that onder tbe Indian Penal Code 
snob a framing of charges is improper. On 
the contrary, 1 haverf en seen eba ges fram* 
ed like this one and 1 do not remember that 
1 have ever beard an objection of this sort 
taken against them. The cases, on the other 
hand, which have been quoted, show, I 
think, that it is embarassing to an acoosed 
person if several di(<ooDceoted, that is to say, 
more than three disconnected, instances of 
SDob more or less cognate charges as embi zzle* 
meet and falsification of aecoonts relating to 
tbe same set of transaotione are joii ed in 
one indtetment. Hers, however, it is impoa* 
sible to imagine how tbe acoosed ooold bs 
in any way embarrassed by tbe form in wbioh 
the charges were framed. 

A« to tbe second point, the qoestions 
raided were as to whether tbe lady has 
kept private b)oks of aosooDt and as to the 
ezistenoe and importance of certain roogh 
aooi Udts kept by the appl oant. As has 
been pointed oot by Mr. Justice Molliok, 
these questions are merely questions of faets 
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or of ioferenaea drawn from faata. it maj 
be that theCoart below toDk a wron<j view. 

it may be thet they did not, bat, at any rate, 
it ie impossible. I think, for this Court to say 
that the ^ews to whieh they oame regard- 
ing these two points were deeisions to wbieh 
they ennld not have reasonably some upon the 

Then, thirdly, it is oontended that there wae 
no proof that the aosused has any mens rea 
% e.. any intention, when, if be did,_ he 
retained this money, of peimaneotly misap. 
propriating it or aonverting it to his own 
use. Now. there again it seems to ms quite 
elearthaton the evidenae whiob was before 
the Courts it was quite open to them to 

•ome to the eoDolosion that there was proof 
that the aoaused intended tJ deal with 

the money dishonestly. 

As to the question of sentenae I agree 
that the sentenae was too severe and should 
bereduaed as stated by bis Lordship Mr. 
Jnstiae MuHiok. 

Sentence reduced. 
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Beld, that, in ths face of tka 
OQ the hand-note wae troe. the order directing the 

Zaecntion of the plaintiff without deo.dm|r the 
genuinenesa or otherwise of the document in the 
^re.eno6 of the plaintiff and B.. the order was 
wholly illegal and without junadiotion, and that, 
although n^otioe ia essential in “■ 

Motion 476 of the Criminal Procedore Code, yet, m 
the oiroumstances of the present case. 
necessary, and the ^a^g heen passed withoot 

notice, it was wholly invalid. Cp* o®!' P* 
col. J,] 

Civil oriminal revisions against the order 
of the Munsif, Puri, direating the pro- 
seaution of the petitioners by his order, dated 
the 6th July 1920 and 7th Augnat 1920. 

Messrs. H>SQn Imam and S. N. Sahotf 
in No. 14., and M^sirs. 8. N. Sahay and U. 
0. Pal in No. 15, for the Petitioners. 

The Assistant Government Advoaate, for 

the Crown. 

JUDGMENT.— In Civil Criminal Rsvision 
No. 14 Rikhal Mohan Ray Oharamtm is 
the petitioner. In Civil Criminal Revision 
No. 15, Aksbey Kumar Ray Churamam 
and Dina Bandhn Mabanti are the peti- 

A- 


PATNA HIGH COURT. 

Civil Crimisal Rsvisiohs Nos. 14 and 16 

CP 1920. 

Oatober 15, 1920. 

Present : — Mr. Jnstiae Jwala Prasad. 
R^KHAL MOHAN ROY CHURAMANI 

AMU OTdERS — ACCUHKD — PeTiTiOiEKS 

vesus 

RMPEROR— Ort-osiT* P*rtt. 

Cnminul Procedure Code (Act V of «. 476— 

Order dtVeciinv proseculion— //olice, neceaiUy of. 

In a suit upon a hand-note executed by il. for 
himself and his brother L , B appeared and resisted 
the claim and the plaintiff gave up bis claim against 
him L. did not appear and the Court, 6nding the claim 
true, passed an e.B parte decree against him After 
this, upon an applicatioa by B it was found that the 
paper on which tbe note was written was issued on 
a date subsequent to the date of tbe note, where, 
upon B applied for sanction to prosecute tbe plaint- 
iff : the Court sranted the application without notice 
to tne plaintiff and at the same time called upon him 
to show cause why tbe ex pane decree should not bo 
vacated. Plaintiff moved tbe High Court to quash 
be order directing bis prosecution x 


The aforesaid petitioners have been direet- 
ed by the Muueif of Pori to be proseouted 
under eectione 193 and 467/471. Indian 
Penal Code, for offenaes eaid to have been 
committed in aonneotion with a hand-note 
prodneed in the Court of the Munsif in 
Suit No. 4 of 1920. Tbe petilioner, Akahay 
Kumar Ray, was tbe plaintifi in that suit 
and the petitioner, Rakbal Mohan Ray, and 
bis younger brother, Lalit Mohan Ray, 
were defendants Nos. 1 and 2 respeatively. 
The plaintiff is the aonsin of the defendants. 
The petitioner, Uina Handbu Mahanti, ie 
the gumashta of Akshay Kumar Ray. 

Tbe hand-note in quesHon purports to 
have been executed by Rikhal Mohan Ray 
for hi-neelf and his brother Lalit Mohan 
Ray on the 27th Daoember J916, for 
Hs. 510. The defendant No. 2 was in 
Jail on that date having been aonvioted in 
ly 3 and senteneed to seven years’ rigorous 
i npri'-onuiRut. Tbe defendant No. 1, Kakhal 
Mohan Ray.reaeived the summons for himself 
and his brother Lalit Mohan Ray. Rikhal 
Mohan Rny, defendant No. l,did not appear 
in the oa'^e. Lalit Moban Riy appeared 
in Coart aud resisted the alaim of the 
plaintiff oballenging the genuineneis of the 
band-note in question and disputini/ bia 
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liability od the gf^roQod that the moDey 
borrowed wa? not neoe^-^ary for tbe payment 
of GoTernmeot revenae or to sapport hia 
wife daring hie impriaonment as she was 
living in her father’s boose. 

At the trial, on tbe I5th May i920, the 
plaintiff gave ap bis olaicn against Lalit 
Mohan Ray, and obtained an ex parte deoree 
against Rakhal Mohan Ray only. He ex- 
amined his gomasUa, Dina Bandha Mabanti, 
the petitioner, to prove that the hand- 
note was given for oonsideration. 

On the 17th May 1920 Lalit Alohan made an 
applioation before the Mnneif to send tbe 
paper on which the band>note was written 
to the Controller of Government papers for 
hie opinion if the paper was in oiroalation 
on the date the band note is purported 
to have been ezesated. The reply reoeived 
from the Controller showed that the cartridge 
paper was issned later than the date when tbe 
band-note was written. 

On the 2nd Jane 1923 Lilit- applied 
ander eestion 196 of tbe Code of Criminal 
Procedure for sanction to prosecute the plaint* 
iff. 

On 6th July 1920, the Mansif passed an 
order under section 476 of the Code direct* 
ing prosecution of the plaintiff and his 
gumoshia under sections J 93 and 467/471, 
Indian Penal Code, and issued a Civil Rule 
upon the plaintiff to show cause why the 
ex parie deoree obtained by him should not be 
vacated as being illegal and fraudulent. 

In the meantime, the plaintiff moved 
the High Dourt to quash the order for 
prosecution. The criminal proceeding was 
stayed by tbe order of this Court pending 
the disposal of the Civil Rule. In the 
Civil Rule, the plaintiff sho s-ed cause on the 
2nd August 1920. On that very day, 
Rakhal Mohan Ray 6Ied a petition admit* 
ting that be borrowed Rs. 510 in cash 
from tbe plaintiff on 27th December 1916 
and that he wrote the hand note with his 
own band some months after and put the 
2/tb December 1916 as the date of tbe hand* 
note. Notice was issued upon Lalit Mohan 
for bis attondanoe, bat he did not appear. 
Tbe Alansif did not accept tbe explanation 
and held that the claim was not a trae one 
and that the hand-note was forged and frauda* 
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lent. He, however, did not distorb the decree 
as the defendant No. 1 did not dispute 
it, bat in that proceeding he directed the 
prosecution of defendant No. 1 also under 
the aforesaid sections. The plaintiff and his 
gomaihta, therefore, renew their application 
to this Court for quashing the order of the 
Munsif directing their prosecution. The 
defendant No, 1 hae also moved against tbe 
order of the Munsif, dated the 7tb August 
of 1920, by a separate application, Hence the 
aforesaid two Rules. 

As regards the application of the plaintiff 
and his gomashta in Civil Criminal Rule 
No. 15 of H20, the learned Assistant Govern* 
ment Advocate raised a preliminary objec* 
tion. He says that the present application 
is barred by the order of this Court in 
Civil Criminal Revision No. 12 of 1920, dated 
the 27th July 1920 dismissing tbe drst 
application for revoking the sanction. I do 
not think there is much force in this objec* 
tioD, inasmuch as the High Court did not 
go into the matter at that stage because the 
Civil Rule issued by the Munsif against the 
plaintiff was fhen pending and the plaintiff 
might have obtained the relief and it was 
possible thet the Munsif would have come to 
the oonolusion that the claim was a true 
one and the hand. note genuine and would 
have himeelf discharged his former order. 

Coming now to (he merits of the applica* 
tiop, it appears that the order for prosecution 
of the plaintiff and his gorr.athta was 
passed on the 6th July without any notice 
to them. The deoree was passed in favour 
of the plaintiff on tbe i5th May. Lalit 
Mohan’s application for sanction was made 
two days later on the 17th May end on 
receipt of the report from the Centre Her 
of papers the Alonsif straightway directed 
tbe proseoution of tbe plaintiff and his 
Qomaihta on the 6th July. Tbe deoree 
passed by the Court in favour of tbe 
plaintiff concluded the civil suit before 
tbe Alunsif. There was no 6nding of the 
Munsif upon which he could base his 
order for the proseonticn of the plaintiff 
and bis gomaihta. On tbe other band, 
his decree was to the effect that tbe 
claim of tbe plaintiff based upon the hand-note 
was tiue. It was wholly illegal, verging upon 
want of jorisdictioD, on tbe part of tbe Munsif 
to direct tbe prosecution of the petitioner 
merely npon tbe report of the Controller 
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without deaidbg tho genaineuesa or other- 
wise o! the doeament in the pesenoe of 
the plaintiff and defendant No. 1 
were the parties to the deeree. The Mnnsif 
isBued the Civil Rale flailing upon the 
plaintiff to show flaofle why the deeree 
should not be set aside. This should have 
been deeided 6rst before the order of the 
6th July oould be paised. Apparently, this 
was the view of the learned Judges of 
this Court in Civil Criminal Rule No. 12 
of 1920, who direeted the plaintiff to go to 
the Civil Ooort to seek redress in the pro- 
seeding whieh related to the validity or 
otherwise of the deoree. The order of the 
6th July 1920 to my mind is without 
jurisdifltion. Ahhongh no notice is esfential 
in a profleeding for an order under sec- 
tion 476 of the Code of Criminal Proce- 
dure, yet, in the cirflumstaneea of eaah case, 
it ifl to be seen whether the party affected by 
the order was entitled to any notice, and 
whether, in the cirflumstanoes of the case, 
notice was necessary as in the present 
case the order passed under section 476 
will be irregnlar, if not wholly invalid and 
illegal. 

Again, the order of the 7th August does not 
direct the proseontion of the plaintiff and 
his gomashta. It has already been held 
that the order of the 6th July was invalid 
and ultra There ir, tlaerefore, no 

valid order for the proeecotion of the plaint- 
iff and his gomashta Akshay Kumar Ray 
and Dina Bandho, two of the petitioners. 
Again, the deoree has not been distnrbed. 
In other words, the claim of the plaintiff 
based upon the band-note has been affirmer’. 
It seems to me anomalons that the plaint- 
iff's decree sboold stand and side by side 
he shonld be proieouted for having brought 
au unjust and frandolent claim. If the 
claim was fraudulent, the Mansi! ought 
to have eet aside the deeree in spite of 
the defendant’s admission of the claim, for 
fraod vitiates the meet solemn proceedings 
of a Conrt of Justice and the Court com- 
ing to know of it must vacate its decree. 
No Court can be permitted to be party to 
a. fraudulent decree. The order of the 7tb 
August is, therefore, unintelligible and in- 
•onaistent. 

Coming to the ease of deferdant No. I, 
Bakhal Mohan Ray, be has been directed 
(q be prosouted by an order of the 7th August 
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passed in the Civil Rule issued agamst 
the plaintiff to show cause why the ex parte 
decree against the defendant No. 1 
should not be set aside. No Rule was issued 
upon him and be was not sailed upon to 
show aause why he should not be-proeesnt. 
ed. He appeared in pursuance of the Rule 
against the plaintiff and 61ed a veri6ed peti- 
tion admitting the plaintiff’s claim and 
explaining the circumstances ender which 
the band-note was executed in 1917 with 
respect to the loan taken in 1916, the 
hand'Dote bearing the date of the aatoal 
loan. It is impossible to oonoieve that 
the defendant would suffer a deoree to 
be passed against him for a large sum of 
Rs. 510 when in fact the loan was not 
taken by him. It is possible that he 
wanted to bind hie younger brother Lalit 
Mohan Ray also on the ground that the 
loan was for family necessities, he being- 
the head member of the family. It would 
have been otherwise if Rakhal Mohan Bay, 
defendant No. 1, had forged the signature 
of Lalit Mohan Ray upon the hand note. 

He signed it for himself and as guardian 
of hie younger brother Lalit Mohan Ray. 
Lalit Mohan Ray objected, and the plaintiff 
ending it difiBcolt to prove the family 
necessity referred the matter to the panches 
and upon their advice be contented him- 
self with obtaining a deoree against de- 
fendant No. 1 alone. The learned Munsif 
baa disbelieved his explanation. As a matter 
of fact, ho says that it does not concern 
him so long as the allegation in the plaint 
is untrue. 1 cannot look upon the case 
from that point of view. If the ex- 
planation of the defendant No. I is 
true, there can be no proseention with respect 
to the hand- note in question, for in that case 
it will not be a forgery at all. 

Now the Mnnsif bases his order upon 
the ground that there was a conspiracy 
between the plaintiff, his gomashta and the de- 
fendant No. I to obtain a deoree against Lalit, 
the defendant No. 2. There is no mate- 
rial upon the record to justify this supposi- 
tion, Even if it were true, it is impossible 
to obtain any evidence in the case fer the 
prosecution. These three persons conneted 
with the execution of the hand- note and 
the advance of Re. 510 to defendant N 0 ..I 
are accused in the case. There is no > 
witness to prove .that the transaction was iP 
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ft -false oDe acJ that no money was ad* 
vanaed by the plaintiff to defendant No. 1. 
Laht admittedly was not present at the 
tracBaotioD. It is the ease of no body that 
Lalit took the money. Defendant No I 
takes the entire responsibility of having taken 
the money. He simply wanted to bind 
his brother on the ground of family ne- 
aessity. Lalit Nohan’s evidenae is that 
of a negative oharaoter. Besides, he did 
not appear when ealled upon by the 
Monsif in the Civil Rale. There is, there, 
fore, absolate want of evidenee in the 
ease and there is thus no ohanoe 
of snoeesfol proseeation in the present ease. 
It will not be eoffioient to show that the 
•artridge paper upon whieh the haad.note 
was written same into ezistenoe a few 
months later than the date when the 
doeoment was written. There is nothing 
to eontrovert the oase of the defense. 

For ail these reasons, I wnold set aside 
the order cf the Maosif of the 6 th Jaly 
as well as of the 7tb Angnst and make 
both the Rales absolute. 

Rules made absolute. 


ALLAHABAD HIGH COURT. 

Application in Fib&T Appial No. 198 

tp 1920. 

July 22. 1920, 

Present : — .lostise Piggott. 

RAJ KUNWAR SINGH— Applicant 

ttrsui 

EMPEROR — Ot»fosiT* Part?, 

Criminal procedure Code (Act a. 476 

Criminal proceedinya inilialed liy Cu'if Court-Appeal 
on aume lads rending in High Court— Cfiminal pro. 
ceedinge, ahether should be adjourned. 

Wlioro criniiiial proceedings are initiated by a 
Civil Court under section 476 of the Criminal Pro- 
ceduro Code, the fact that an appeal upon tlio j^ame 

facts is peiiilintr in the High ( ourt cannot be 
regarded ns a valid reafon in Jaw fort ho adjournment 
of tho criminal proceedings till the decision of the 
pivU appeal, [p. 42P, cole 1 Ji 2.] 


[1921 

Mr. 8. 0. iJukerii, for the Applloant. 

Mr. L. W. Banerjtf for the Opposite Party, 
JUDGMENT. — I have before me two 
applioatioDS whisb have been preferred as 
Misaellanenus 4pplieatioDa in First Appeal 
No. 198 of 1920. The anasaal nature of the 
applioations is apparent as mojh from the 
headings as from the aotual oontenta of these 
papers. The natnss of the parties to the 
Brst appeal are, of sourse, given, but the 
misoellaneous applioatioo as it de«oribe 8 
itself is made in terms as against the King. 
Emueror opposite party, and notiae has 
under the orders of this C( 3 art gone to the 
Government Advooate and to no one else. 
An aopearaooe hts been enfered on b-half 
of the plaintiff-respondent to tho 6 r 3 t appeal, 
but 1 do not tbiok I should be justiOed in 
taking any aation upon ih's faot, seeing 
that notice was not ordered to go lo him. 
The two applications are oonneoted in this 
way. Raj Kunwar Singh is the defendant* 
appellant in First Appeal No. i98 of 19^0 
which has been admitted and is pending in 
this Court, the other anplioant Sunder Lai 
is described in the affidavits before me as a 
faitokar on behalf of the defendant in the 
Court below, and it is stated that be was 
allowed to be examined by the plaintiff dur* 
ing the proceedings in that Court in 
connection with a certain matter. The suit 
in the Court below was decided in the 
plaintiff’s favour and one of ibe points in 
•ODtroversy was as to the gennioeness of two 
documents, the production of which io the 
Trial Court took place on the applioatiou of 
the defendant. The learned Subordinate 
Judge in deciding the suit has held those 
dnouments to be forgerie*. He has now 
taken aot’on under section 47o of the Crimi* 
nal Procedure Code and has ismed notice to 
the defendant Raj Kunwar Siogb, and also 
to Sunder Lil, to show cause why their 
prosecution should not be ordered for 
offinoes punishable under SEatioDs471 and 
471 109 of the Indian Penal Code. The 
prayer in each of the two aoplications before 
me is that these proceedings be stayed pend* 
ing tbe decision of the appeal by the defend* 
ant to this Court, it is not suggested that 
a etiy order of this nature coal 1 bj ob’aia 
ed uader any provieion of the Civil Proie- 
dure Code Tire es-t-iblishod pr-iotioa of f-his 
Court, resting upon a course of jii liciii deci* 
sioae, which treat any application in revision 
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against an order of a Snbordinate Oivil Coart 
passed nnder seotion 47d of the Criminal 
Prooedore Code ae an applioation in oivil 
revision, governed by the provision of seotion 
115 of the Civil Prooedore Code, makes it 
impossible to regard these applioa^ions as 
governed by anything in the Code of 
Criminal Prooedore. I oan only regard the 
applioations, therefore, as invoking the general 
powers of snperintendenoe of this Coort over 
the proceedings of all Coarts enbordinate 
to it, 1 am not prepared to say that it 
would not be within the jorisdiotion of this 
Coort, under those powers, to direot a Pre 
siding Offioer of any Civil Court enbordinate 
to it to adjonrn for a time any prooeeding, of 
whatsoever natare, which he might have 
initiated by virtue of any powers exercisable 
by him as the Presidiog Officer of snob Court. 
Id any case, as has rightly been argned on 
behalf cf the applicants, a mere expression of 
opinion by this Court that the proceedings 
in qaestion might well be saspended woold 
probably be snffici^'nt to give the applicants 
what they desire. While, therefore, I do not 
think that applications of this kind ought to 
be eneourAged, I am not prepared to go back 
on the order of the Judge of this Coart who 
Admitted the applioatione and to say that it 
is ontside the jariedietion of this Court to 
entertain them. 

The qaestion then arises whether, on the 
facts stared in the affidavits before me, snpple* 
mented as tbees have been by extracts which 
have been read lo me from a oertiBed copy 
of the judgnient delivered by the Trial Court 
in the oivil suit out of which the first 
appeal arises, it ic< advisable or expedient that 
any order or direction sbonld be issued to 
the learned Soboidinate Judge in this matter. 
On the general question of the stay of 
•riminal proceedings when these, on the 
face of them, raise a qaestion of fact which 
is still noder adjudication by a Civil Conrt 
of competent jorisdiotion as, for instance, by 
this Conrt in first appeal, a valuable note is to 
be found iu Appendix S. to the Edition of the 
Criminal Procedure Code by Mr. G. P. Boys, 
Advocate of this Court. The tendency has been, 
whenever possible, to secure a final adjadiaa« 
tion by the Civil Court before the actual 
trial of the accused penons in a Criminal 
Court, I do not think, however, that any 
direot antbcrity can be quoted for interfering 
^ith proceedings by a Subordinate Civil Court 


under section 476 the Criminal Prooedore 
Code merely on the ground that an appeal 
upon the same facts is pending before this 
Court, The general intention of the Legisla* 
tore nndoubtedly is that action under section 
476 of the Criminal Procedure Code shonld 
ordinarily be taken by the Presiding Officer 
of tbe Civil Court before which the alleged 
offence has been committed, and shonld be 
taken as promptly as possible upon the 
termination of the snit in tbe said Conrt. 
Having regard to the present state of tbe 
pending file of this Conrt, it ^eems probable 
encngh that an order granting these appli* 
cations would result in tbe stay of tbe 
proceedings initiated by tbe learned Subordi* 
nate Jndge for a period of at least two years 
and probably in those proceedings being 
oontinned by some snocessorin office of that 
gentleman. This seems to me altogether 
inexpedient. In the present ease a farther 
qaestion has been suggested whether there 
are not docnments which may be required 
in tbe course of tbe orimimal trial, not at 
present on tbe record of the civil snit, 
which may nevertheless require to be 
bronght as speedily as possible into the safe 
ODstody of tbe Court of the Subordinate 
Jndge. This conid be done as part of the 
preliminary enquiry under section 476 of the 
Code of Criminal Prooedore, and an order 
staying tbe proceedings nnder the section 
wonld interfere with its being done. 

A enrioDB difficulty has, however, been 
bronght to my notice in tbe course of the 
argument, ba^ed upon a reported decision of 
this Court in Mathura Kunicar v. Durga 
Kuntiar (0. On tbe face of it, that decision 
seems to lay down that, if criminal pro- 
oeedinge are onoe instituted upon an order 
by the learned Snbordiuate Judge as tbe 
result of the proceedings cow initiated, the 
fact that a first appeal is pending in this 
Conrt woold not be regarded as a valid 
reason in law for tbe adjoarnment of those 
criminal proceedings, reference being made to 
section 344 of tbe Criminal Prooedore Code, 
If so, it wonld almost appear as if a postpone* 
meat of tbe criminal proseontion, should this 
appear desirable in the interests of justice, 
could only be ordered before tbe proceedings 
under section 476 of tbe Criminal Proce- 
dure Code came to a termination in an order 

(1) A. W. N. (1905) 264j 2 A. L. J. 747j 2 Or. L. J* 
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direotiog the prodesntion of theaoaased person 
or persons. I am obliged, however, to the 
Appendix to Mr. G. P. Boys’ book, to which 
I have already referred, for a note which 
1 have no doabt is based upon an examine* 
tioD of the actual record of the case in 
the coarse of which the decision above 
referred to was pronounced, this shows that 
a way was found out of the difBoulty. As 
1 have heard the parties at length on the 
general question of the proper procedure 
which should be followed, or directed to be 
followed, in connection with this matter, 
I think it just as well to express my opinion 
that a course of action similar to that 
suggested in Mr. Boys' note might well be 
followed in the present case. 

I decline to interfere with the pending pro- 
ceedings to which these applications refer and 
both these applications accordingly stand dis- 
missed. 

When the accused persons come 
before a Magistrate it will be open to 
them to move this Court, which undoubted- 
ly has, under tho Criminal Procedure Code, 
itself very large powers over Criminal Courts 
of subordinate jurisdiction, to direct a 
temporary postponement of the prosecution 
pending further action in this Court. The 
further action which I suggest should take 
the form of moving this Court to expedite 
the hearing of the Bret civil appeal in 
connection with which these applications have 
been made. Assuming that the defendant- 
appellant shows alt possible diligence in 
the matter, and that this Court is prepared 
to accept the pendency of a criminal pro- 
secution as a valid reason for expediting the 
hearing of the appeal, there is no adequate 
reason why the appeal should not be dis- 
posed of iu such reasonable time as to 
admit of the stay of the criminal procoedinga 
until its disposal. If it should appear 
otherwise to this Court, when the question 
of expediting the hearing of the Brst appeal 
is raised, then, on the principles laid down 
by the Inarned Judge who decided the case 
of Mathura Kunwar v. Durga Kuntoar (l), 
the matter will have to proceed to trial in 
the Criminal Courts, even though the ques- 
tion in issue may be one requiring legal 
reconsideration on the part of this Court 
in the Brst civil appeal. 1 have bad to 
consider the question of the costs of this 
application and I fee) myself in a some- 


what unfortunate position, in view of the 
facts already Doticed, I am really not able 
to allow the plaintiff-respondeut to the 
appeal, the coats which have been certified 
on bis behalf, upon bis entering appearance 
in this matter without having been called 
upon to do so : the learned Government 
Advocate, who would uudonbtedly have been 
entitled to bis c^sts, basnot been able to 
certify them, I simply dismiss these applica- 
tions, making no order as to costs. 

AppUcatiori dismissed. 


PATNA HIGH COURT. 

Criminal Revision No. 547 of 1920. 

December 9, 1920. 

Present: — Mr. Justice Jwala Prasad. 

MANINDRA KISHORE JHA— 
Petitioner 
versus 

K. B. CLAIRSMITH and others — 
Opposite Party. 

Oriminal Procedure Code (Act V of 1898^, e. 145— 
Possession, decree Jor, by Civil Court— Adverse party 
in possession— Criminal Court, order by, in favour'oj 
such party to continue in possession— High Court, 
whether will interfere. 

Although a Cnuinal Court is houud to rsspoot the 
ilocroo of a Ciril Court and doUvery of possesaioa 
and cannot go behind the deoroo, yet when, in 'a 
proceeding under sootion 145 of tho Criminal Fro- 
ceduro Code, it is shown by evidence that, notwith- 
standing such a deoroo, tho party affected adversely 
thereby has continned in possession, and the Crimi- 
nal Court has declared that that party should con- 
tinue in possession until evicted in duo oourso of 
law, tho High Court will not interfere, [p. 431, 
col. 1.] 

Criminal revision against the order of the 
Deputy Magistrate, Bbagalpore, dated the 4th 
October 1920. 

Mr. 0. 0. Pal, for the Petitioner. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT.— This is an application 
against an order passed under seition 145 
of the Code of Criminal Procedure declar- 
ing the possession of the first party over 
the land in dispute, 1 bifha, 16 kaihae* 
This land originally.belongdd to one Biswa- 
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nath Ohoudbari who sold it under a register- 
ed kahala for Ks. 100 (Exhibit 5) to Baba 
Sri Mohan Thaknr whoee estate is now 
under the managemeot of the Coart or 

Wards. Sri Molian Tbakor turned the land 
into orehard and ineluded it into his 
adjoining garden making all into one large 
bloek. This was reoognised as a separate 
holding for whish rent was paid by the first 
party to the landlord. It was separately 
reoorded in the enrvey and the namber in 
Khasra is 47. In 1911, the landlord 
brought rent suit against the original tenant 
Biswanath for Khasra No. 748 and inalnded 
the disputed land in Khaira No. 47 also for 
rents due for 1^15 to 1318 Faslis (1908 to 
1911). This period is long after the pur- 
ohaae by the first party in 1905 and his 
reoognition as a tenant of Khaira No. 47. 
Rsnt-deoree was obtained and in exeontioo 
thereof both Khasta» Nos. 748 and 47 were 
purohased on 2Sth of October 1918, delivery 
of possession being effected on the fith of 
Marsh 1918. The present dispute arose in 
May 1920 when the eesond party wanted to 
eoustrast/a l^achan on the disputed land. 
The Court below has held that, in spite of 
the rent deoree and the possession delivered 
in exesution thereof, the first party continued 
to be in possession and hence declared that 
party to remain in possession until evicted 
therefrom in course of law. The order is 
challenged on the ground that the Court 
below was wrong in not giving effect to the 
Civil Oonrt decree and delivery of possession. 
There is no doubt that the Criminal Court 
is bound to respect the Civil Court decree 
and delivery of possession and cannot go 
behind it and in certain cases the Criminal 
Court has been held to recognise the delivery 
of possession even as against persons not 
parties to the Civil Coart deoree, but in all 
those oases the parties disputing the delivery 
of poBsessioD by the Civil Court derived 
their title from the jadgment dehtor or the 
deoree was obtained in a representative 
character \,Doulai kotr v. Rameswari Koeri 

(1) , Kunia Behari Das v. Khetra Pal Sing 

(2) ]. In other words, the Civil Court sale 
must have passed the interest of the persons 
not parties thereto. This would have been 
so in the present case if the party’s par- 
ti) 26 C. 625; 3 C. W. N. 461; 18 lad. Deo. (k. b.) 

1002. 

k. (2) 22 0. 208; 6 C. W. N. 38. 


chase of 1905 was not recognised by the 
landlord. In the present case the sale was 
recognised and a separate khata (holding) 
was created in favour of the first party. 
The landlord ought to have made the first 
party vendee a party to the civil suit. His 
interest in the Und in dispute, therefore, 
did not pass under the sale. Atul Chandra 
Mandal v. Siinatk Jjai'< (3). 

Again, the Court below has upon evidence 
held that, in spite of the dakhal dahani in 
March 1919, the let party continued to be 
in pofebsssion of the property up to the 
present time. This concludes the contention 
of the petitioner (second party). The petition 
is accordingly rejected. 

Pttiiion rejecfed. 

> 

(3) 5 { Ind. Can. 936; 30 C. L. J. 123; 23 0. W, N. 
982: 20 Cr. L.J.840. 


CALCUTTA HIGH COURT. 
Ohimincl Revision No. 556 of 1920. 

July 28, 1920. 

Prgieni:— Jasbioe Sir N. R. Ohatterjea, Kt., 
and Mr. Justice Cuming. 

SHEW KHELAON ram K4LWAR— 

IsT Party— P tTiTiONBR 
versus 

NATAN BEPARl— 2 nd Party- 
Opposite Party. 

Criminal Procedure Code (Act V oj 1898^, ss. 133, 
137 — whether caik drop proceedings without 

taking evidence. 

Tho provisions of seotiou 137 of the Code of 
Criminal I’roceduro are imperative. Before u. Magis- 
trate can make an order under clause ,2) of that' 
section dropping a proceeding started under sec- 
tion l33 of the Code, ho most take evidence in the 
matter as directed by clause U) of section 137. [p. 
432, col. 2.] 

Rule against the order of the Deputy 
Commissioner, Lakhimpore. 

FACTS appear from the judgment. 

Babo Bemendra Kumar Das, for the Peti- 
tioner. — The Rule was issued on behalf of the 
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Bret party in a proaeedin? under seation 183, 
Criminal Prooednre Code, to show oan^a why 
tbe proaeeding eboald not be revived. I 
applied for tbe removal of a hide godown 
belonging to the opposite party wbioh was 
eaasing a great naisaooe. Tbe preliminary 
order was made and tbe opposite party 
appeared and shewed oaase. The Magistrate, 
witboat taking any evideooe, on the report 
of the As'istant Gommiesioner dropped the 
proseedings. 1 submit it is obligatory to 
take evidence in oases under seotiou 133, 
Criminal Procedure Code. Refera to Sara}' 
basini Devi v. Sripati Ohir n Ghowdhury 
(1). That case is exactly on all fours with 
the present case. In Upendra Noth Mandd 
V. Ramp-il (2) it has been laid down that 
tbe provisions of section 187, Criminal Pro* 
eedure Code, are mandatory and even the 
eoDsent of parties does not disoense with the 
obligation with the duty of Court in the 
taking of evidence. Rsfers to Srinatk Roy v. 
Ainaddi Ualdet (3). 

Mr. Syei iduhanmad Saadullah, for the 
Opposite Party. — My submission is that, under 
section 137, Criminal Procedure Code, it is 
the duty of the Brst party to apply for and 
summon witnesses. He could himself have 
got examined as in a summons case under 
leotioD 244, Criminal Procedure Cole. I 
submit a Court cannot of its motion summon 
witnesses and take evidence on tbe com* 
plaint of a person who does not at all care to 
prove his complaint. The Court in such a 
ease cannot but drop the preoedings. 

Baba Hemenird Knindr Dae r<>plied in 
brief. 

JCJDGMHlNr. — This is a Rale calling upon 
the Diputy Commissioner of Likhimpsre 
and the opposite party to show cause why 
the order dropping procaediogs uudr section 
133, Criminal Proeedure Code, should not bs 
eet aside and tbe case proceeded with accord* 
iog to law. 

The opposite party has appeared to show 
cause. 

Tbe petitioner before ns complained against 
the opposite party that a hide godown 
belonging to him was causing a great 

(1) 28 I»d. Cas.TfiD; 16 Or. L. J. 416; 19 0. W. N. 
832; 42 C. 702. 

(2) 4 Ind. Gas. 436; 10 0. L. J. 432, ll Cr. L. J. 1. 

(3j2l 0. 395; I 0. W. N. 217; 12 lad. Doo. (n. 8.) 

^80. 


nuisance in the locality and prayed that 
it might be directed to be removed. The 
learnel Magistrate thereupon made a 
conditional order under section 133. Tbe 
opposite party was served with notice to 
show cause and be showed cause. There* 
upon tbe Deputy Commissioner directed 
the Assistant Commissiouer to make an 
inquiry at hie own oonvenienee and report. 
Ou receiving tbe report of tbe latter, tbe 
Deputy Oommissiouer made tbe following 
order:— Read tbe Assistant Commissioner’s 
report. This shows that there is no ground 
for an order under section 133, Criminal 
procedure Code. Knls discharged, " 

We think that this order ought not to have 
been made without taking evidence as directed 
by section 137 of tbe Code. Tbe provisions 
of that seo^ioD are imperative. Tbe ceotion 
runs as follows:— If he appears and shows 
cause against the order, the Magistrate shall 
take evidence in the matter" as in a summons 
case. Now, cUnseC^) of tbe eeciion lays 
down that, if tbe Magistrate is satisBedthal 
tbe order is not reasonable and proper, no 
further proceedings shall be taken in the 
case. But bforc I e Magistrate can make 
an order under clause (2) it is clear that 
he must take evidence in the matter as 
directed by clause (1). We may refer to tbe 
case of Sardbcuini Deoi v. Sripati Oharan 
Chowihnry (ll aud also to the case of 
Upendra Nath Ifandi/v. Rainpal 2>. 

It is contended on behalf of tbe opposite 
party that the petitioner does not appear 
to have applied to tlie Magistrate for ex- 
amining witnesses. Bat, evidently, he bad 
no opportunity of addnoiog evidence before 
him. Tbe Deputy Commissioner, on receipt 
of tbe report o! tbe Assistant Oommissiooer, 
at ones dropped tbe proceedings. 

The order complained of most, therefore, 
be eet aside and tbe case sent back to tbe 
Deputy Commissioner in order that he 
may proceed according to law. 

Order eet aeid^} 

Cate eenl back, 
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TAJAUMUL HUBA1N V, 6AND1 BAZA. 

OUDH JUDICIAL COMMISSIONER’S 

COQRT. 

Second Civil Appe*l No. 337 op 1919. 

April 3 j, 1920. 

Pretent Mr, Lindsfty, J. C. 

Hakirn Saiyad TAJAMMUL HUSAIN 
AND ANOTdER— D efendants — Apfellintj 

venut 

Saiyai BANDE RaZA and oraERS — 
Plaintiff,*, YUSUF ALl — Defendant 

— Ub^po^uents. 

Porft<to/i suil — Preliminary decree, nature o/— 
Application jor final decree, whether application for 
exeeution-^Limitation^Partiticn of duieiling-house— 
Jurisdiction ol Civil Court — At^peal, second^Plea on 
ground of inconvenience mged for first time, whether 
entertainable. 

luasiuuob as a preliminary decree in a partition 
suit is not a decree which can be executed, an 
application for the purpose of actually effecting a 
partition and that a ilnal decree be prepared, is not 
an application for execution the limitation for 
making which is governed by Article I'l of Schedule 
I to the Limitation Act 5 such an application is an 
application in the suit to which the law of limilatiou 
does not apply, [p fol. '.] 

In a partition suit a plea on the ground of iucou- 
vonionce, nob urged in the Courts below cannot be 
urged in second appeal, [p. X ‘A, ool i ] 

A Civil Court has jurisdiction to partition a 
dwelling-house situate iu a village along with its 
chobutm, as the latter is ouly au appurtenance to the 
dwelling-house, and as no question of the division of 
u ground-site at all arises in the caso. [p. 41A, col. 

2-3 

Appeal from the deoree of the OffioiattDg 
Sabordioate Jadge, Hardoi, dated the 23rd 
Aagaet 1919, apholdiog order of the Maosif, 
Bilgram, dated the 28th Febraary l9l8. 

Baba A}U Prasad with him Babu Bishesh- 
WIT Nath for the Appel- 

lants. 

Mr. Niamu^ UUak, for Hespondents Nos. 
1-3. 

JUDGMENT. — 1 have heard Ooansel in 
this ease and have deoidei that tbs appeal 
mast be dismissed. There is no ground upon 
wbish the defendants appellants nro entitled 
to susaeed here. 

The fasts may be brietiy stated as followe: 
—In the year 1906 a salt was bronght 
by idutammat Warla Fatima against members 
of her family for partition of oertain family 
property ooosistiug of a dwelling-boasd. O .1 
the I5th of Febraary 1907 a preliminary 
deeree was passed by wbisb the shares of the 
parkieo were de6ued. Tbe lady was giveu 

38 


a share of 7/12th9. It is admitted that after- 
wards by reason of an appeal to this Oonrt- 
whieh was deoided on the 20bh of August 
1909, the lady’s share was insreased to 
one of M2th {sic). Nothing appears to have 
been done with referenoe to the ease until 
the lObh of March 1916 when an appli- 
oation was put in before the Trial Court 
in order that proaee'^ings might be eontinued 
and that a Bnal deoree in partition might 
be prepared. The ease was delayed for a 
good while, bat eventually an amin was 
appointed to make a division of the pro- 
party. The 6nal decree has now been pre- 
pared and tbe property has been allotted 
by tbe Trial Court. An appeal against tbe 
anal deoree was taken to tbe lower Court 
and has been deoided against the present 
defendants-appellants. They come here in 
second appeal and varions pleas have been 
raised, the first of which to be noticed is a plea 
of hmicatioQ. 

Tbe arffom^Dt here i8 this, Tbe pre* 
liminary deoree, which was finally passed 
by this Court, was passed on the 20th of 
Aagost 190 L No application was made to 
the Trial Court until the 10- h March 1916 
and it is claimed that that application 
was beyond time by reason of the provi- 
sions of Article 181 of the Schedule to 
tbe Limitation Act. The lower Court 
repelled this contention and its decision, in 
my opinion, was a perfectly correct one. 
The application was not in any sense an 
application in exeention for there was in 
existence no decree which was capable of 
exeention. A preliminary decree in a parti- 
tion suit is not a decree which can be 
executed. The application, therefore, was an 
application in tbe enit and, so far as I am 
aware, there is no law of limitation which 
can be appl eJ to an application of this 
natara, Varioos cases have been cited before 
me but tbe matter seems to me to he con- 
eluded by a judgment of the Calsntta 
High Court reported as Dwarka Nath Mtiisr 
V. Barirvia Nath Mister (1). In the concluding 
portion of the judgment reported at page 434 
the Bench observed as follows: — 

**HiviQg iu view tbe principles which 
nnderlie the cuss to which we have 
just referred, there can be no donbt 
that no formal application need have been 

(l) 32 0. «5i 1 1 Ind. Dee. (if. 9 .) 2?4. 
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made by the plaintiff to tbe soit in wbiob 
the order of tbe lOtb of Marsh IS85 was 
passed for tbe porpose of effeoiirg a parti* 
tioD of the property^ nbish was tbe eobjest- 
matter of tbe soit, Tbe Ccort was bcnnd 
apoD any applisatior, oral or otberwiie, to 
proeeed with the snir, aod to make a fioal 
deoree in it, after appoioting a Oommi^sioner 
for tbe porpore of effestiog a parti'ion 
of tbe ptcieriy. Ibe leire tUw was 
adopted in enotber case deoided by this 
Coart OD tbe 4th of Deoember 1894, and, 
following this desiaicn, we think there ean 
be DO limitation to the applioation wbieh 
was made by tbe plaintiff on tbe let of 
Angnst 1(91.” 

On tbe same prinoiple there ean be no 
limitation to tbe applieation wbieb was made 
in this ease on tbe It (b of March 191t>. Tbe 
plea of limitation, therefore, fails. 

Tbe next point of law which is argaed 
relates to a eertain portion of the premises 
in dispute wbieb is styled a chalutra. Tbe 
Conrt in tbe dnal deoree has made a eertain 
division or allotment of ibis chab*4ra and 
tbe point raised here ia tbat this allotment 
was made without jnriidietion. A reterecee 
is made to tbe judgment of the learned 
Distriet Judge who dealt wUb this ease 
at its preliminary stage in appeal and it is 
argued that, from tbe language of tbe judg- 
ment iber*, it is plain tba: it was not 
intended that there sbculd, in these parti* 
tion proeeediegs, te any division of latid 
aa dislinat from bouses. Wbat 1 Dodeistand 
tbe judgment to mean is this, that tbe 
Coon bad before it a ease in wbioh tbe 
parties were seeking a division of tbe family 
dwelling-house. Tbe learned Judge baa laid 
down that there was not intbeee prooeedings 
to be any divieioo of the ground site os 
supied by tbe premises. It is not, however, 
proper to argue that, in view ifite language 
wbieb was employed in thejudgmeit ju-t 
referrred tc, tbe Conrt beow bas bad lo 
junsdiotiou to make any division o> alli tment 
ot tbe chubutra. Tbe ch' butra is, in my 
opinion, an appnrteiaoee to tbe dwelling bouse 
wbioh was the sut jeot matter of tbe partition 
and I am satisBedthat tbe Court below was 
perfeotiy ooneot in bolding that the expres- 
sion “boose” iuoluded tbe ckthutra. There 
is no question of tbe division of a ground- 
site at all. Tbe chabutra is one of tbe 
appurtenanees for the eonveniense of tbe 
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bouse and was, therefore, liable to division 
like any other part of the premises. 

The only other matter wbioh bas been 
touoied on seoond appeal is with regard 
to the allotment of a eertain latrine. In 
eeeond appeal I aannot listen to any pleas 
which are urged upon the ground of inion* 
venienee. It may be very inaonvenient to 
tbe appellants here that tbe latrine should 
have been allowed to one of tbe other 
parties in tbe ease, but that is a matter 
with wbiob I kave got nothing to do here. 
I am oocaerned only with questions of law 
and no question of law arises in sonneation 
with tbe allotment of this partiaular portion 
of the premises. 

Tbe result, therefore, is that tbe appeal 
fails and is dismissed with aosts. 

Appeal dismissedt 


CALCUTTA HIGH COURT. 
Appeal Vh0.a Appcllats Dbcrbb No. 2695 

OP 1917. 

May 19. 1920. 

Pretenti — Sir Asutosh Mookerjee, Et., 
AotiLg Chief Juotiae, and Juacioe Sir 
Erufst Fietoter, Kr. 

KAMINI KKSHOKB SEN CHOUDHURI 
— Pl-iwtifp— Appillimt 

VfTSUt 

SnPARBARTYA TIPPERaH RU (MO* 
BARAJa BlhENDRA KlSdORE MAM* 
KYa BaHaDURIs Vakahtnamah) AMD 

OrHtRx— DtPBNDAkTA— RkSP0»0SMT8. 

Civil Procedure Code (Ad V of $, lf.O o — 

Deiecttve procidure, what amounts to — Defendant not 
appearing 6f/ore C’onuntesioneJ', tohether can object to 
Commissioner’s report- 

The procedure of a <^ourti8 eubstautially defcctire 
niihiu the meaning uf c1hu8o ci of eection '00 of 
tho ■ iril Prouodtire « oile, if a it rejoctH tbe report 
of a • omiuib^ioner without offurding him au 
opp rtjnity to moot objections raised by a dofuadant 
who neither appeared nor placed the objcctioos 
before him for consideration; 6 if it permits 
documentary oridenoe to be considered piecemeal by 
two different ( ommiasioners, and c< if it places 
reliance upon a sketch map when it is possible to 
prepare a soientiQo map {,p 4’K, ools A li.j 
A defendant who fails to appear befoi-e a Com. 
xuissioner canuol ordinarily object to his report, 
[p. 435, eol. 
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Appeal at^aiofli the deoree of the Sab- 
^dioate Jadgp, First Goart, cylhet, dated the 
i3th of Ostober 1917, revereiog that 
p|ihe Mantif, First Ooart, at Nabioagor, 
d^ted the 12th of May 1917. 

FACTS appear from the jadgmeot. 

Baba Hishendra Kumar Sarkar, for the 
Appellant. The plaintiff ie the appellant. 
The appeal arises oat of a suit for recovery 
of land on a deolaritioo of plaintiff’s title 
lAiereto. The plaintiff oUimed the land to 
belong to bis taluk while the defense was 
Ibat it appertained to their taluk The 
first Conrt appointed a Commissioner to 
identify the lands with referenoe to the thak 
map. , The defen'^ante not appearing before 
the Comiaissioner the investigatioo was held 
S9 parte. The defendants did not further 
eontest the salt wbioh was decreed ex parte, 
Babseqaently, on the defendants’ applioation 
the salt was restored. The defendants died 
Iwo doenments thereafter and to identify 
kbe lands oovered by them a Commissioner 
was appointed who prepared a aketeh map. 
The eoit wae deereed on the basis of the 
first Commissioner’s report. On appeal, bow* 
•ver, that deotaion has been reversed and 
tbe eoit has been dismissed on the baeis of 
Ibe aesond Commissioner's report. My sab- 
mission is that the prooedare adopted by 
Ibe Appellate Ooart is illegal and defeotive 
pnder eestion 100 (c), Civil Prooedare Code. 
Toe report of the first CommisAioner ought 
not to have been rejeoted eamnsanly 
without affording him any opportunity to 
meet the defendants’ ob]eotioDe. Refers to 
Sanee Surut .-ooarfree Debea v. Babio fro- 
tonno OooiTiar Togore {{) The inveatigatinn 
of the seeond Commissioner was imperfect 
and insoffiiient. The Conrt ooght not to 
have relied on a sketch map. It ought to 
have relied on the map prepared by the 
first Commiasioner which was done with 
referenoe to the thak map. 1 would, there- 
fore, ask for a remand for the investigation 
of these points afreeb. 

Baba Qovind Ohandra Dey Roy (with him 
Baba Birendra Ohandra Dag), for the Re- 
spondents —I submit there has been no 
error or defeot of procedore as contemplated 
by section 100 (c), Civil Procedore Code. 
T e Court considered the report and maps 



of both the Commissioners and same to its 
own concluiions. It is discretionary for a 
Court to examine the Commissioner. Refers 
to Stturam V. Bam Prosad Bam (2). The 
other side has not made out a ease snfficient 
to be remanded baskfor farther consideration. 

Babu Biehendra Kumar Sarkar replied in 
brief. 

JUDGME5IT. 

Mooebbjbc, Aero. G. J. — This is an appeal 
by the plaintiff in a suit for recovery of 
poseession of land on declaration of title. 

The case for the plaintiff is that, the 
disputed land appertain) to Taluk Ratana* 
ballav, the ease for the defendants is 
that it is included in Taluk Golam Ali. 
The Court of first instance appointed a 
Commissioner to identify the lands with 
referenoe to the Mafemap The contesting 
defendant did not appear before the Com* 
missioner, with the resnlt that his proceed* 
ings were held ex pirte. The report he sub* 
mitted supported the claim of the plaintiff. 
There can be no doubt the Commissioner 
adopted the only course which was open to 
him, namely, to proceed ex parte in the absence 
o! the defendants. In such circumstances, 
the defeudiDts would not ordinarily be en- 
titled to take objection to the report of the 
Commissioner, as was pointed out by Sir 
Barnes Peacock, 0. J., in the case of Ethan 
Ohnnder Ohuckerlutfy v. Soorjo Loll Gosain 
(3) wbioh wa) fillowed in Bamun Doss 
Mookeriee v, Brojo Kishote Hitter (4). Sea 
aNo tbedeclsior of the Judicial Committee in 
Afe;r Hahomel Tuque v. Jadiiaath Jha (5). 
The defendants, however, appeared in Court, 
anl were allowed to take exceptions to the 
report cf the Commissioner. They prayed 
that the Commiseioner might be examined, so 
that they might establish that the proceed- 
ings bad been defective. The Coort rofnsed 
the application, apparently on the ground 
that there had been laches on their part. 
The defendants then did not contest the 
cUim and the suit was decreed ex parte. Sub- 
sequently, the defendants applied to have the 
r.o parte decree set aside. This application 
was granted, and the sait was restored. The 
defendants then prayed for a fresh local 

(2;22 Ind Caa.85S; 19 0. L. J. 87; 18 C. W. .V. 
637. 

(3) Marsh. 139; I lud. Jur. (o. s.) 3; W. 11, F. B. 1, 

(1) 6 W. R. IcO. 

(5) 16 W. R. P, 0. 28: 
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investigation. This application was refoaed. 
Some months later, the defendant prodoeed 
ttvi> dtoumentH nbioh had not been pre- 
vic>a-<ly bled : one of tlieee was a ooovev* 
anoe, the other was a lease. To identify 
the lands covered by these two documents, 
the Court appointed a second Commissioner 
who prepared a sketch map. The case then 
came before the Trial Court again, and that 
Court accepted the conclusions of the brst 
Commissioner in preferetme to the view 
taken by the second Commi^sio□e^. The 
result was that a decree was again made 
in favour of the plaintiff. On appeal, 
the Subordinate Judge has rejected the 
report of the 6rst Commissioner, on grounds 
which the Commissioner bad no oppor« 
tunity to controvert, and has accepted the 
report of the second Commissioner; on this 
basi^, he has bnally dismissed the suit. 

On the present appeal, it has been argued 
on behalf of tfie appellant that the pro* 
cedure adopted by the Subordinate Judge 
was eubstautially defective within the mean- 
ing of olauae (c) of section 100 of the 
Code of Civil Procedure and that the matter 
should here investigated. We are of opinion 
that this contention is well-founded and must 
prevail. 

No doubt, as was pointed out by this 
Court in the case of Siiara-n v, Itam troiad 
li'im (2), the Court has a disoietion to 
examine the Commissioner as a witness upon 
an application by oittier party, but if the 
report of the commissioner is attacked on 
grtunde winch require explanation, it is 
necessary that the Commissioner who has 
acted as an expert should be examined 
as a witness and furnisb the explanation 
required in jastiboation of the report sub- 
mitted by him. This is clear from the 
judgment of tbe Judicial Committee in 
the case of Hajku'nar Hoy v. Qobind 
Ohundur Roy (6/. Tbe first defect in the 
prooeauro adopted by tbe Court below 
is that the report of tbe first Commissioner 
was rejected without any opportunity 
afforded to the Commibsioner to meet ob* 
leolions raised by the defendants who 
neither appeared nor took care to place 
the objections before him for oor.sideration. 
It has been pointed out by tbe Judicial 


Comroiffee in the ease of Ranee Surui 
So'infiree Deaea v. Buboo brotonna Ocomar 
Tigote (1) that, in oireumstanoes like 
tbepe, it is not safe for a Court of Appeal 
to act as an expert and to sit in judgment 
over the Court below in considering the 
report of a Commissioner: {^Monkee Dumber 
Sahee v. Honkee BhuUundur Sahee {7),] 

The second defect in proeedure is that 
the investigation of tbe second Commissioner 
was imperfeot and insufficient. In order 
that the rights of the parties may be 
satisfactorily determined, tbe matter most 
be investigated in its entirety; in other 
words, tbe question whether tbe ihnk map 
baa or has not been rebutted by tbe 
dosuments produced by the defendauts at 
a late stage of the case should be 
considered by one Commissioner and not 
piecemeal by two diSereut individuals. It 
is further plain that reliance should not 
be placed upon the sketch map when it is 
possible to prepare a scientific map. In 
view of these defects, it is impossible for 
us to support tbe judgment of the Sub- 
ordinate Judge. 

The result is that this appeal is allowed, 
the decree of tbe Subordinate Judge 
reversed and tbe case sent back to the 
Court of first instance to be re beard, in 
accordance with law. A Commissioner will 
be appointed, to deal with the thak map 
and the other documents upon which tbe 
parties rely, and the Court will pronounoe 
judgment on the materials placed before it 
by the Commissioner and such other evidence 
as may be brought forward by either 
party. 

Costs will abide tbe reeult. 

Futgqir, J.— I agree. 

Appeal allotoedi 

(7) 16 W. H. 423. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 34 of 1919. 

May 18. 1920. 

Fresent; — Mr. Daoiels, A. J. 0. 

SARABJIT AiiD AMOTHBs — D efbndanis 
Nos. 1 AND 2-~ Appellants 
veriUB 

MATA DIN and AKOTUER— Plaintiffs, Muiain- 
\mat OULZARA and anotubb— Defemlanis 
Nos. 3 and 4 — Respondents. 

Evidence Act (I of 12,12), e. 80, applicability of — 
Depotitiona more than 60 years old — Oral evidence to 
identijy deponent, absence of, effect of— Copies, signature 
of Presiding Officer wanting on, effect of. 

The meie faot that there ia no oral evidence to 
identify the deponent of a deposition made more 
than 60 years ago, is not aulQcient to render the 
proviaiona of section 80 of the Rvidence Act in. 
applicable thereto, nor would the absence of the 
signature of the Presiding Officer to a copy of such 
deposition preclude the presumption that the copy is 
a true copy. [p. 438, cols. 1 <fe 2 .] 

Appeal from the deoree of the Sabordioate 
Judge, Bara Bauki, dated the 31st May 1919. 

Baba Bisheshwar Nath Srivastava, for the 

Appellante. 

The Hon’ble Pandit Qo^aron Nath Miera 
and Pandit Siarju Prcsad, for Respondents 
Noe. 1 and 2. 

Pandit Htrkaran Nath Mura, for Res- 
pondent No. 4, 

JUDGMENT. — This Grat appeal arises out 
of a suit for posseasion of the property of one 
Ujagar, deoeaied, on the death of bis widow, 
Ramdei, in the village of Patman in the 
Bara Banki Distriet. The only point now 
at issue between the parties is one of the 
pedigree. The plaiotiSs-respondents, Mata 
Din and Ganeshi, are the sons of Basti and 
the grand-sone of one Sheodin whom they 
allege to have been the eon of Debi.the eommon 
anoestor. The defendants appellants, Sarab- 
jit and Radha Sishan, are the great grand- 
sons of Udit, the son of Debi, and, therefore, 
if the plaintiffs’ pedigree is oorreat, are one 
degree more remote from the deoeased 
Ujagar than the plaintiffs areT The de- 
fendanta-appellants, on the other hand, insert 
two generations Banna and Badlo between 
Sheodin and Debi, thus making the plaint- 
iffs one degree more remote than them- 
selves. The ease turns on the weight to 
be aUaobed to the dosomentary evidenoe 
produoed by the parties. Toe oral 07 i* 
den<j0 has been igno.-ei bsth in the Oecirt 
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below and in this Court. The plaintiffs* 
dooimentary evidense is earlier in time 
and, if it is genuine, th^re ean, I think, be 
DO doubt that the learned Subordinate 
Judge was right in giving it greater 
weight than that prodused by the defend- 
ants. The pla>Dtiff-i’ evidenoe ooneists of 
the following Exhibits: — 

Exhibit 3 ia a oooy of an apnliaation made 
by the plaintiffs’ father, Basti, in the 
Settlement Court in I '$66 in whioh Basti 
deoribea himself as the son of Sheodin 
the son of Deb'. (Exhibit 4 is the order passed 
on this). 

Exhibits 6 to 10 are copies of papers 
forming part of the record of car ain snits 
whioh ware brought in aonneotion with the 
first Summary bettlemant. The originals 
are no longer available. 

Exhibits 5 and 7, which are orders of the 
Court are admitted. 

Exhibit 6, which is a compromise between 
the plaintiffs’ father and one Gohrey; and 
Exhibit StolO, which are copies of statements 
of Bbola and Mikka, whose namss appear 
in the family pedigree are disputed. 

These papers, if genuine, amply establish 
the plaintiffs’ case and tney relate to a 
time long before the present suit arose. 
The appelUnti attack their genuineness or 
suggest that, at least, they should be regarded 
with some suspicion. The attack was par- 
ticularly directed at Biiibit 3 the original 
of whicn was psrnsed by the learnel Sabirdi- 
□ate Judge and has been oallei for again in 
this Court. This is certainly an old paper 
and the general appearance of the ink 
and the writing does not suggest that it 
is a forgery. The chief points of attack 
against it are, — 

(а) that it has a horizsutai fold across 
the centre of the paper whicli no other 
paper on the same record has and had at 
the time of its proljccion in the lower 
Court no vertical fold ; 

(б) that the ink has run slightly near 
this fold though adnitcelly it has not 
done so in any other part of the docu- 
ment ; 

(c) that the signature "Mihanmad 
Huain” ou tbs onoriQHe liffjrs son)- 
woit fron othsr sigui.it-ei of tne sans 
person ou the 3ettle.nso5 tiU ; 

(d) that there ia no other appUcatioii 



INDIAM OASIS. 


[mi 


8ARBJ1T V. MlTi Dllf. 


doBntneDt on the Settlement file on preeisely 
similar paper, and 

(e) that the deeoription of Basti as 
son of Sbeodin, eon of Debt, is nnniaal 
and does not oeeor in other doeaments on 
the file. 

These eritiaisms have some forae but 
may, perhaps, be explained by the aom. 
promise having been originally prepared 
out of Court, Considering the variety of 
papers whiah do appear on the file. I 
aannot attaoh any weight to the alleged 
differenoe in the paper. If the dooument 
had been a forgery prepared on old paper 
of as spongy a nature as this paper ie, I 
should have expeated the ink to spread fo 
some extent in other parts of the dean- 
ment. From the fact that there was a fold in 
the paper when the oompromise was written 
it does not neseeearily follow that it is 
a forgery. As regards point (e), it ie not 
denied that snob desoriptions did sometimes 
ooour in old doouments of this period. 

If the plaintiffs' ease rested on Exhibit 3 
alone 1 might feel some doubt about it 
but the attaok on the remaining exhibits is 
of a mush more unsubstantial obaraster 
and, after examining them sarefully, 1 lan 
find no reason for not agreeing with the 
learned Subordinate Judge in treating them 
as genuine. They are nn old Coart<fee 
stamps and bear various endorsements which 
show not the slightest trace of being 
forged. They bear the seal of the Daputy 
Commissioner's Court of Daryabad which 
was at that time the Tabsil and what 
purports to be is the signature of the 
European Officer responsible for the issue of 
copies. It is urged that Exhibits 5 and 
7 bear the words “True Copy” in Eoglieb 
whereas the other copies do, not bat these 
two copies were issued under the signature 
of a different officer from the others and 
the latter bear a corresponding endorsement 
in Urdu. It is objected that section 80 of 
the Evidence Act cannot be applied to these 
depcsitione because oral evidence was not 
given to prove the identity of the persons 
who made them. It would be very diffl* 
cult to give such evidence in the ease of 
a depoeitioD made more than sixty years 
Hgo. It is sufficient to say that they bear 
internal evidence that the persona by whom 

they were made were the Bbola and Makba 


mentioned in the pedigree of the family. 
It is also objected that section 80 cannot 
apply, inasmuch as the copies of deposi* 
tioDS do not purport to bear the signature 
of the Presiding Officer, which is the fast. 
It ia possible that the signature may have 
been omitted in copying but even if the 
Presiding Officer omitted to sign the de- 
positions I do not consider that tbit 
fact absolutely precludes the Court from 
premming that the copies are what 
they purport to be, namely, true cooies 
certified by competent authority of de- 
positions made in a suit in the Court of 
the Extri Assistant Commissioner. The 
qoestion is not, however, of supreme im- 
portance as, even without the depositionf, 
the eompromise ie sufficient for the res- 
pondents' purpose. 

Accepting as I do the plaiotiffs’ evidence 
as genuine, it ia unnecessary to disenes 
in detail that of the defendants or to 
add more than a word or two to what 
the learned Subordinate Judge has said 
regarding it. The defendants' evidence 
consists partly of proceedings in a snit 
by Surajbali and Ujagar against Mutunmat 
Tikan in lbe7-88 in which they set np 
a pedigree similar to that now set np by 
the defendants, and partly cf the fact 
that the plaintiffs subsoquADtly pre-empted 
a portion of this property, on a sale by 
Sursjbali and Uj^gar, withoat setting op 
their title by inheritance. A deed of gift 
exeented by Mut'tnmat Ramdei in favonr 
of the deleodants baa also been referred 
to in which she calls tb^m her next 
reversioners but this is, for obvious reaS' ns, 
entitled to very little weight. The otbet 
evidence does carry some weight but, as 
the learned Subordinate Judge says, it 
was to the interest oi the parties in the 
litigation of lc87 to say nothing as to 
the plaintiffs’ rights. It is not so easy 
to see why they a. id nothing about their 
rights in the pre emption snit, but the 
plaintiffs would only have been entitled to 
a half share of the property in dispute 
in that suit. If they bad set up a claim 
based on inheritance instead of cuing fof 
pre ensptioD it would have been a good 
defence to eay that the portion of the 
property which Surajbali and Ujagar bad 
sold was less than the half share to which 
they were admittedly entitled. 
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Other points which were raised in the 
lower Ooart are not now pressed. 

On the whole I oan Bnd no sofficient 
gronod for disturbing the order of the 
lower Coart and I aesordingly dismiss 
the appeal with eoets. 


Appeal diimused. 


April 1912. On 8th April 1912 defendant 
No. 2 sold the land to defendant No. 1. I 
booght without notiee of the preivons eon* 
traet with plaint S, neither was I implead- 
ed in that suit which was decreed on Ibth 
December 1913 on appeal. Plaintiff obtained 
the conveyance by Court on 83rd July 1914. 
The plaintiff has now brought this suit. 
My defence was that I was a bona fide 
purchaser without nctice, that the property 
in suit was a mere sight of occupancy and 
not saleable without the landlord’s consent, 
that I bad been recognised by the landlord 
by his ecseptance of rent from me. The 
plaintiff’s answer was that I had bought 

tnWK rAfiiPA artA ihftf. fflA tAYlftnaV WAS DAT* 


CALCUTTA HIGH COURT. 

Appeal Appbi.L4T< Decree No. 1533 

OP 1918. 

June 14| 1920. 

Pfesint’, —Mr. •lu'^tice Walmsley and 
Mr. Jnstioe Bnskland. 

MOBENDRA NATH MAITI— Dependant 

^-Appellant 

tenus 

PARAMESWAR SA V1A.NTA amd akohir— 

Rc*PO*(DE'<T'< 

Transfer of Props'll/ Act (IV o/'88'?>, 8. 52— Lis 
Deadens Piaint in suit relumed to make up stamp- 
dutv - Plaint re-preienfed -Suit, whether pending m 
interval. 

I A transfer of property effected between the date 
when an inautficiontly stamp-d plaint is roturned 
for the stamp-duty to be made good, and the date 
of its re-presontation, is not affected by the d )otriae 
of Us pendens, as on the date of the transfer no 
Buib was pending. Cp« t’O, od. 1.] 

Ajpeal against the decree of the Addi- 
tiooal District Judgp, Midnapur, dated the 
4»:h of May 1918, affirming that of the 
Munsif, Second Court, at Tamluk, dated the 
I9cb of August 1916. 


manent and, therefore, saleable end that I 
was bound by the doctrine cf Its pendens. 
The Bret Court, accepting the plea of Its 
pendtn*, decreed the suit although it found 
that my purchase wae without notice and 
that the holding was non-tram-ferable witboct 
tbe landlord’s ocnsent. On appeal, the ei t 
was decreed on tbe gronnd of It's pendens 
alone. 1 submit the doctrine of Its penaens 
does not bar my title as 1 was a bona fide 
purchaeer for valne without notice and my 
purchase wan long before tbe plaintiff's 
conveyance. Further, I am recognised by 
tie landlord while (be plaintiff's story of 
recognition was negatived. As regards my 
ffrst point abont the applicability of tbe 
doctrine of Its re**detts, there was no suit 
pending in Court in oonree < f active pro- 
secution whan I purchased. Tne plaint was 
then withdrawn. 

[BjCKLiHP, J. — Was the plaint returned 
wh>-n it was Bled with insufficient stamps 
and Bve days were allowed for filing it with 
proper stamps ? ) 

Tbe plaint was withdrawn. No suit was 
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Baba DufjrJcanoth Ohakravtrlu (with him alone of a enit would not be sufficient. 


Btbu Salikinkar Ohakravartt/)f for the Ap- 
pellant. — Ddfendant No. 1 is the appellant. 
Tbe aooeal arises out of a suit for recovery 
of certain lands on the basis of a 
pirchase. The defendant No. 2 was the 
ojvner of a jots. The pUintiS's case is that 
there was a contract for sale of the laud 
w'th the plaintiff on 6bh February 1912. 
The plaintiff thin sued for epajifii o'rf jrm 
ance. Tae plaint having been iosuffiiien'd/ 
stamoed war ra'>arard on 3rl Acrii Dn. 
The saU .wa3 then properly died ^oa .9<a 


Reads section 52 of the Transfer of Pro- 
perty Act. Irregular presentation of a 
plaint does not amoant to proper and actnal 
initiation of a suit. If my first point 
saoceeds. tbe case will succeed and will have 
to go back on remand. 

Brbu yiohendraaath Boy (with him Baba 
Santosh Kunar at for B»oa J tylish Ohandra 
B-i.ra't for tne Rarpcnleocs. — Tae suit 
must b-r takeo to have been instituted on 
3fi April *942. tteiers to Order Vi I 
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uVp: Prooednre Code ; aeoti’ona 

^'n Code. The former 

requires a Court to domras the plaint on 

stamno °fh- iDPuffioient 

stamps withm the time granted. The order 

atamT Court-fee 

tamps within 6ve days. It was evidently 

liavf Court not to 

liave kept the plaint in its file h] 


tl92l 


points in the ease with referenee to the 
nature of Ihe right olaimed or whether the 
transfer was without notioe and we remand 
the ease to the learned Distriet Judge for 
him to eome to findings on those points. 

Costs of this appeal to abide the result. 

WALMeiBT, J.— I agree. 


Cate remandfi, 


AMordiDg to the praoti.e it does act 
matter after sooh an order where the plaint 
18 kept. The order made was not then 
final. Some other order would be neoessary 
either to register the plaint or to rejeet it • 
when the defisit stamps are paid the plaint 
will be treated as having been filed on the 
date it was originally presented in view of 
seetion U9, Civil Prooedore Code. Aeenming, 
therefore, that the defendant was bona fide 
pnrshaser for value without notioe he did 
fiot acquire a valid title by hi^ purchase. 
The provieione of eeotion 52, Transfer of 
Property Act, are olear on the point. 

Babu Tjusarkanath Chalratarty replied in 
brief. 

JUDGMENT. 

Bocslard, j. — The only question that 
arisee in this appeal is whether or not on 
the 6th of April when the land in question 
was sold by the eeaond defendant to the 
first defendant there was a suit pending 
so as to introduce the operation of section 
52 of the Transfer of Property Act. Ac- 
cording to the register it appears that the 
plaint was actually registered under Order 
IV, role 2, as if it had been admitted on the 
9tb April. It is not clear what occurred in 
connection with the inscfiSoienoy cf the Court- 
fee, but if the Munsif returned the plaint 
actually to the plaintiff and then allowed him 
five days within which to present it again 
with the additional Court fee, such order does 
not appear to be strictly in accordance with 
Order \11, rule 11, of the Civil Procedure 
Code. In the ciroumstancee, we accept 
what we find in the register of suits. In 
conecquence, there wae to lie fenders on 
the date, that is the 6th of April. In the 
ciroometances, we reverse the judgment of 
the learned Judge. The learned Judge has 
pot come to any findings op (ho other 
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and Syed Wazir Hasan, A. J. 0. 
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Appellants 

versus 

Mahant DURGA Bn ART HI - Plaintiff 
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Aflthan, Saonyaai, nature of— Separate and personal 
pro^ny 0 / Mahant— Burden of proof—Alienation hy 
Mahant— Breach of trust— Compromise, conditions of 
parties whether can resile from. '* 

An Asthan is essentjally an institntion of Sannyasi 
celibates and ascetics, haring no worldly connections 
either of wealth or of family, and there is a pre- 
sumption that the Mahant of an Asthan has no 
property other than Asthan property and that bis 
income consists in the profits of that property 
and the offerings made to biro in the character of 
trustee of the institution, but this does not disable 
him from owning property of bin own, only those 
who allege the separate end personal character of 
any property found in the possession of a AfoAant 
must prove their allegation ; and in the absence of 
such proof, or of proof of nnaroidable neoessity, an 
alienation made by a Mahant is ultra vires. The 
fact that there have been a largo number of aliena- 
lions by sucoessivo Mahants proves nothing more 
thon breaches of trust by the alionora [p. 44a, ool. 2* 
p. 443, col. I; p. 44fi, ool 2: p 44**, col. 1. 1 

Where a dispute ia settled and the terms andoondl. 
tions of the settlement are recorded in a compromise 
it is not open to any of the parties to resile from* 
those conditions, [p. 448, ool. I.] 

Appeal from the decree of the Subordluate 
Judge, Gouda, dated the ?tb December 1917. 

Baba Aditya Prasad, for the Appellaute. 

Meeere, A. P. and B. K. Qhosh^ for 

the Raspoodenti 
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JUDGMENT. 

Wazir Hasak, a. J. G.— This appeal arises 
ODt of the Bait broaght by Mabant Dorga 
Bhartbi agaiost Rampat and Ramsakb id the 
Coart of the Subordinate Judge of Gonda 
for reeoyery of poaseseion of the folio fficg 
villages situate in Pargana Utraula in the 
distriet of Gonda : — 

1. Bankaeia, hamlet of Magaipur, under* 
proprietary right to the extent of 6 annas. 

2. Bankaeia. superior proprietary right, the 
whole. 

3. Matebna, hamlet of Magaipur, under- 
proprietary right to the extent of 4 annas. 

4. Para Bbarpurwa, superior proprietary 
right, the whole. 

5. Magaipur, superior and inferior pro* 
prietary rights, the whole. 

6. Sabayapur, superior proprietary right, 
the whole. 

7. Dubaiha, under proprietary right, to the 
extent of 2 annas; and 

8. A bouRe in Magaipur. 

The plaintiff’s ease, briedy stated, is that 
the properties in suit apperrain to the Astban 
of Parela in the distriet of Basti, that one 
Dasrath Bbarthi, brother of the defendantr, 
was in possession of those properties in 
virtue of the settlement of the dth April 
1906 between him and the plaintiff ; that 
Dasrath Bbarthi made a transfer of them 
by way of shanknlap under a deed, dated the 
20tb of Septembr 1913 in favour of the 
defendants ; that Daerath Bhartbi died on 
the lOth of Maroh 1915 ; that the said 
transfer was ultra rtree.and that the plaintiff, 
in the sapaoity of the Mabant of the Astban 
as well as under the settlement, is entitled 
to resover possession of the properties in suit 
from the defendants. 

The defenee, so far as it is necessary to 
notice for the purposes of this appeal, raieed 
three main pleas in answer to tLe plaintiff’s 
suit. The Questions wbioh thus arose for 
determination were embodied in the follow- 
ing issues framed by the learned Subordi- 
nate Judge : — 

(1) Was the property in suit Astban pro« 
perty lu the hands of Dasrath Bhartbi P 

^ (2) Did he exoeed hia powers of aliena* 
tion in making the sh'.n ulap in question ? 

(oj Did the plaintiff basome entitled to 
the whole of the property in suit on the 

death of Dasrath Bhartbi P 


The Trial Judge decided the forego* 
ing issues in favour of the plaintiff 
and, in oonfequenoe, gave him a 
decree for possession of the properties in 
suit. Aggrieved by this decree the defend* 
ants have appealed to this Court. The 
same three points to which I have already 
mado reference were argued before us though 
in somewhat modided forms. The questions, 
therefore, which we are called upon to decide 
in this appeal are 

(1) Whether the properties in suit apper* 
tain to the Astban in question. 

(2) Whether Dasrath Bhartbi was com- 
petent to alienate them. 

(3) Whether Durga Bbarthi, the plaintiff, 
respondent, is entitled to eject the defendants* 

appellants. 

About 300 years ago Jagdeo Guru, says 
the tradition, was the bead of a monastic 
institution of Sannyasis, known as Bbarthi 
Mabants, at Qaura in the district of Baeti. 
One Ori, Cbattari by caste, became bis 
disciple and drank deep of the fountain of 
religions mysteries at the feet of his Guru. 
After having atiamed the zenith of perfec* 
tion, Ori Bhartbi, under the authority of bis 
preceptor, made Parela, a village in the same 
district, the seat of his devotional exercises. 
Hisfame spread far and wide and consequently 
Parela began to attract large congregations 
of the people of the neighbourhood and Ori 
Bhartbi, within a comparatively short iD(erTaI 
of time, amassed a large fortune out of the 
presents he used to receive. True lo bis creed, 
be spent bis weahb on the oonetruotion of a 
monastery (Astban) at Parela and after 
furoishirg it with necessary things con* 
secrated it to the service of his ascetic 
brotherhood, and purchased the following 
villages from the Raja of Basti for the main- 
tenanoe of the institution : — 

Bczpnr, Pirpur. Amrangor, Tamaku Goie, 
Kankar Gania, Thour, and Jonkadih. 

Ori Bhaithi then framed a set of rules 
oontirucs the traditior, based upon the 
usages obtaining in the monastery of his 
nreoeptcr for the guidance of his sucoessora, 
“Whereby he piovided that out of his dis- 
ciples, the most competent cf them should 
Buooeed him and should lead the life of a 
celibate and acting as a custodian of the 
properties left behind, should out of its 
proBts continue the work of charity. After 
him his disciple Gangu Bbarthi, 
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by easte, who waa the most trasted of all, 
eaeaeeded him and ob39rved the praatioe laid* 
down by the rnlea.” {Vide Exhibit 2, the 
vaib-ul-arz of village B zpor). In the 
abeenae of any defeats of anaabronism and 
more reliable evidenae to the contrary, the 
general acanraoy of the tradition mast be 
aaaepted. Indeed, no attempt was made at 
the Bar to impeaeh it. In my opioion, the 
Astban at Parela, as founded, was aomplete* 
ly in aaaordanae with the type of monasteries 
of the old days. The several legal aonaepts 
wbiah eiiierge oat of the foregoing narrative 
may be stated to be a« follows;— 

U) It is a congregation of Sannyasis, 
celibates and asaetias, who have entirely 
ant themselves off from worldly ties. 

(2) The properties appertaining to the 
Aethan are held in trust for the purposes 
of the Astban. 

(3 1 The porposes of the Astban are main- 
tenanoe of the devotees and propagation of 
abarities. 

(4) The head of the Asthan is the trustee of 
the institution and of the properties attaabed 
to it. 

(5) The rule of desaent of the head- 
ship or of the guddee is founded upon the 
special usages and customs obtaining in the 
Astban. 

The origin of snob institutions is generally 
traced to the oonaeption of the life of a 
Hindu of tbe twiee- boro classes as composed 
of the four Hrly orders so truly illustrated 
in the life of Ori Bhartbi who founded the 
Astban in question: — 

(1) A Brahmasbari, or student, living 
with the Guru as a member of his family 

(2) A Gribastba, or house-holder, married 
after the first stage was over. 

(3) Vanaprastba, or one retired from the 
world, residing with persons of the same order 
engaged in religious praatiaes andeoolempla 
tion of the deity, being free from all worldly 
cares — the retirement saving the effeot of 
extinguishing bis right to the property he 
bad at the time of retiring, 

(4) Yati, or itinerant contemplative asaetia 
(Treatise on Hindu biwby Qolapahandra 
Sarkar, Sastri, 4th Edition). 

The third stage clearly necessitated founda- 
tions of the character of Mathas, Motts, 
Satrao, Asthans or Asthals. The spread of 
Buddhism gave great stimulus to the growth 
of such institutions. Bai Bahadur Jogendra 


[mi 

Ohundar Ghose expresses the idea in felicitous 
language as follow.-.* — 

Buddhism cannot exist witbrut the three 
gerns 

Buddha, the Dh&rma and the Sangha, 
». «•, the congregation of monks, who ob- 
served the law in its purity.” (J. 0. Giose’s 
rriQcipIes of Hindu law, Volume I, page yOSl, 
Third Edition). 

On the revival of Brahmanism about the 
eighfh century A. D. Sankara Acharya. the 
greatest Hiodo scholar and pbilo.sopber of 
modern India, (or bis disciples) founded 
the ten orders of Sannyasis, called 
after the names of the ten di.3ciple9 of 
the foremosr favourite pupils of hia, namely, 
(I) Giri, (2) Sagar, (3l Parva^ (4- Puri, 
(5) iaraswati, (61 Biara*i, (7) I'irthd, (8) 
Asram, (8) Ban and (0 Aranga. {Vile 
Sastri’s Hindu Law, 4th Elition, page 48<). 

An Asthao, therefore, is essentially an 
iostitntton of Sannyasis celibateiand asaetias 
— having no worldly oounection either of 
wealth or of family; aud the Auhan at 
Parela is an Astban of Biarthi Sionyasis 
bdiog of the sixth order above-mentioned. 

A Math should, by a persou having 
faith in the Shastras, be made three- 
storied or two-storied or one-storied, eon* 
sisting of different apartments, po<ees«ed 
of an elephant; accommodated nicb places for 
meditation, for smdy, for burnt offering 
to consecrated fire and the like, and for 

teaching And he should endow a 

village or sufficient laud for meetiog the 
expenses, so that the ascetics and the 
travellers getting shelter (there) may 
receive sandals, shoes, umbrellas, small 
pieces of cloth and also other necessary 
things. Thus, having established au asylum 
beneficial to the persons practising austerities 
and also to other pour people seeking shelter, 
he should deolare—'l am endowing this 
asylum, May He who is the support of 
the universe be pleased with me’— Baraba 
Purana {Vide Sastri’s Hindu Laiv, pages 475 
aud 476). 

I have, therefore, come to the conclusion 
that the villages which MabantOri Boartht 
bad purchased from the Raja of Btsti 
were dedicated to the Astban of Parela 
and be and bis sucae-asors held them as 
trustees. Hsving shown the true charac- 
teristics of Sannyasis and the real character 
of an institution like an Astban, I am led 
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^0 the ooDelasion that in the very natore 
of things there must ariee a presamption 
to effest that the bead of an Asthao has 
DO property other than Asthao property 
and that bis insome soDsists in the profits 
of that property and the offerings made 
to him in the oharaeter of the trustee 
of the institntioD. The law of the land, 
of soorse, does not disable him from owning 
property of his own, bat all I say is that 
those who allege the separate and personal 
ebaraster of any property foaod in the 
possession of a head of an Astban of 
Sannyasis and wbish has desoended to him 
in an uohorken eoarse of snseession of 
Mahants for a long time mast have the 
onus laid opon them of proving their 
allegation. 

Vijnaneswars, himself an asoetio, the 
aathor of the Mitakehara, in aommenting 
upon Ysjnavalkya’s text — "The heirs of a 
hermit, of an asaetio and of a professed 
student, are in their order, the preoeptor, 
the virtaoas popil, and the spiritual brother 
and the associate in holiness” — observes 
as follows t— 

“Are not those, who have entered into a 
religions profession, unaonneated with pro* 
perty ; einoe Vasishtha deolarer, They, who 
have entered into another order, are debarred 
from shares.’ (Vaoishtba, XVIl, 5^). Hot?, 
then, osn there be a partitioo of their property P 
Nor has a professed stadent a right to 
his own-aoqnired wealth : for the aeaeptanoe 
of presents, and other means of aaqaieition, 
are forbidden to him. And einae Gautama 
ordains, that a mendiaant shall have no 
savings.* (Gantame, >11, 11) the mendiaant 
also san have no eSeats by himself 
aaqaired. 

The answer is, a hermit may have 
property ; for the text (of Yajnavalkya) says, 
The hermit may make a hoard of tbirgs 
saffioient for a day, a mobth, six months, 
or a year; and, in the month of Aevioa 
he shoold abandon what has been aolleoted* 
(Yajnsvalkya, III, 47). The asaetia, too, 
has alotbes, books, and other requisite 
artiales, for a passage direets that *he 
should wear olothes to eover his private 
parts and a text preseribes that ‘he 
should take the requisites for his austerities 
and his sandals.’ The professed s udent 
likewise has olothes to oover bis body iund 

b« poeiassfd also otbar effestii 
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“It was, therefore, proper to explain the 
partition of or inberitanse to, sneh property. 
(Mitakshara, Chapter II, section VIII, Para* 
graphs 1, 7, 8 and 9, Setlur’s Oollestion of 
Hindu Law Books, 1911 Edition). 

I will here give the line of sussession from 
Mahant Jagdeo Bbarthi down to the present 
Mahantt-^ 


itahant Jagdeo Bbarthi 
at the 

Asthan Gaara 


in 

Basti district 

I 

Ori Bbarthi, 

First Mahant 
of the 

Asthan at Parela 

I 

Mahant Qanga Bbarthi 

I 

Bhikham Bharthi 

I 


Mahant Shejbans Bbarthi 

I 


Manga] Bharthi 


Mahant Mahosh Bharthi 
Mahant Eaghunath Bharthi 


r 

Mahant Sheo Dayal 
Bharthi 

I 

Mahant Durga Bharthi 
iFlaintiSj 


Mahant Jopndar Bharthi 

Ifahant Partab Bharthi 
|_ 

Mahant Sultanat 
Bharthi 

I 

Mahant Dasrath Bharthi 


1 need hardly say that the above pedigree 
represents the sueoession of monJai dissiples* 
(shaved disoiples) as they ere sailed in 
these proseedioss. 1 now prooeed to trace 
the aoquisition of easfaitem of the properties 
invrlved in this appeal. 

(1) Bankasia — “it is about 200 years ago 
that Bhikham Bharthi, the aosestor of the 
proprietor of the village, having pursbased a 
jungle from the ialu^dar of Utraula, snt 
it and populated it.” Half of the village 
under sertain vicissitudes was lost to the 
Aetbau prior to the old settlement and the 
only other half now remains (Fids SxbibilB 
A 28. A 29 and A :^2). 

(2* Matehna — This village wa^ pursbased 
bv Mahant Jogendra Bbarthi in the year 
18r5 (Ft* Exhibit Ir). 

(3) Para Bharpurwa was parshaseU 
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Maftani Bhikham Bbarthi in the year 1207 
Fa,U m IbOJ A. D. Only the eoperiop 

possessed and 

owned (Vtde Exhibits 2, A 38 and A 39) 


[1921 


(4) Magaipnr was parehased by Bhikham 

Bharthi in 1207 in igOO A. D. 

in this village also only the saperior rights 

are now possessed and owned (Vide Exhibits 
4 and A oca 

(5) Sahayapnr was parehased by Bhikham 
Bharthi in 1209 FasU, i. e., . 802 A D a” 
in the other two foregoing villages only 

superior rights are now owned in this 
village. 

(6) Dobaiha was parohased by Parlab 
Bharthi m 188b A. D, 

If the floaroes of the inoome of a reigning 
MaAan« for the time being mast be presum- 

ed. as I have held before, to be limited to 

the profits of the endowed properties and the 
fresh offerings reoeived by him in his 
sharaster as such it follows that subsequent 
aaquisitione must equally be presumed to have 
been made with the aid of eueh ineome and 
•onsequently will follow the same eharaeter 
as of nusleus. I will first deal with the 
legal sharaster of offerings. The essential 
fast to be borne in mind in this oonnestion is 
that the offerings made at an A«tbao of 
the kind in question are made to the priests 
of the Sannayasi order who, as I have shown 
above, possess no wealth of their own. Sash 
offerings would, 1 sonseive, bear a more 
marked stamp of trust property than 

offerings to an idol at an ordinary shrine. 
In the ease of Babanroo Gambhirttng v. 
Loxmanda$ Guru Raghunathdas (1) Sir 
Lawrense Jenkins, C. J., made the following 
observations:—* A Math, like an idol, is in 
Hindu Law a judioial persona eapable of 
aoquiring, holding and vindieating legal 
rights, though of neiessity it oan only sot 
in relation to those rights through the 
medium of some human ageney.” An Asthan, 
therefore, as mueb as an idol is a juristie 
person o^pable of holding property and 
oonsequently offerings made to the priest 
of the Asthan presumably at least 
belong to the Asthan. The judgment of 
Mr. Justiee West in the ease of Manohar 
Ooneeh v. Lakhmiram Oovindram (■^) is 

(1) 28 B. 216atp.?23; 6 Bom, L R. 9fl2 

(2) 12 B.247: I2 1ad..]ur. 887:6 Ind. Deo. (k. a.) 

l)OUi 


extremely illuminating and instruetive if I 
may say so. At page 265 the learned 
Jadge observes as folio ws Bat if there 
>« a jundioal person, the ideal embodiment 
of a pious or benevolent idea as the oentre 
of the foundation, this artifioial subjeot of 
rights is as eapable of taking offerings of 
sash and jewels as of land. Those who 
take physieal possession of the one as of 
the other kind of property incur thereby a 
responsibility for its due application to the 
purposes of the foundation— Compare Griffin 
V. Qtii^ri (3), Mulhallen v, Matum. (4) 
Aberdeen Toicn Oouneil v. Aberdeen University 
C5). They are answerable as trustees even 
though they have not oonsoioosly aooepted 
a trust, and a remedy may be sought 
against them for maladministration by a 
suit opeu to any one interested, as under 
the Roman system in a like case by means 
of a popularis actio.'* This decision was 
afifipmed in appeal by their Lordships of the 
Privy Council in Chotalal Lakbmiram v. 
Manohar Qaneth (6). 

The observations of a learned Hindu 
Jodgp, Sir Guru Uass Bannerji, in the 
one at Giri)anunl Ditti Jha v. Sailaianund 
D itti Jha (7) must command our respect 
and are, in my opinion, conclusive on that 
point that such ofiFerings cannot be treated 
as the personal property of the priest or 
the idahant whoever the trustee may be. 

At page 655 the learned Judge observes 
as follows: — ‘But where, as in this ease, 
the idol is an ancient one permanently 
established for public worship and the 
offerings are generally of a more or less 
permanent character, being coins and other 
metalic articles, in the absence of any 
custom or express declaration by the donor 
to the contrary, they are, as they ought to 
be, taken to be intended to contribute to 
the maintenaDoe of the shrine with all its 
rites, ceremonies and charities and not to 
become the personal property of the priest. 
However much a Hindu votary may wish 
that hie offerings to public ehriues should 
ultimately go to the use of meritorious 

(8) '1804' 1 Soh. A Lef. 362; 9 R. R. 61. 

(4i 8 Dr A War <17. 

(o ( 877) 2 App. Cas 644; 4 RoUie 49j 14 So. L. 

B. 4fl0 

(6 24 B. 60 <P. 0.): 2 Bom. L R 616; 4 0. W. N. 

28; 2U. A. 199|7 Sar. P. 0. J. 639; 12 Ind. Deo 
(n 8.) 670. 

(7) 23 C, 645; 12 lad. Deo, (n. 8.) 429. 
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BrahmiDe, he oac never be eupposed to 
intend, nor does the Hindu Law anywhere 
allow, that they ehonid become the properly 
of the priest, to be fqaandered by him or 
devoted to purposes foreign to the endow, 
ment.” I am, therefore, of opinion that 
the offerings, if any, made at the Asthan 
of Parela, must be deemed, unless proved 
to the contrary, to be properties belonging 
to the Asthan and not the personal pro- 
perties of the iVfa^an^ for the time being. 

Now I come to the question of the 
protits of the endowed properties. The 
view taken in the case of Vidyapurna Tirtha 
Swami V. Vidyanidhi Tirtha Swami (8) as 
to the legal position of a Mahant and his 
power of disposal of the surplus income of 
a Moth cannot now be accepted as correct. 
Mr. Justice Sadasiva Aiyar in his jodg. 
meat in the case of Mufhu»amier v, >Vee 
Sies Mtthanithi Stoamiyar Avergal (9) obeerves 
as follows:—*' A Mata’hipatbi has been com* 
pared to a corporation sole in Vidyapt*rna 
Tirtha Swami v. Vidyanidhi Tirtha Strami 
(8) but (speaking for myselfj 1 do not 
like to dwell on that analogy, as (unless 
we are very careful) that analogy might 
not only mislead os into the oomplioations 
and difficulties of considering and oonetru* 
ing the varied opinions given in English 
oases about corporations sole, but there is 
this fundamental distinction, namely, that 
whereas 'the properties belonging to an 
English Bishop’ (a corporation sole under 
the English Law) 'including his savings 
from the revenues of the benehoe, devolve 
upon bis legal representatives or heirs,’ the 
savings of a Matatbipathi devolve upon the 
Bocceediug Matatbipathi. 1 am also not at 
all sure that as regards even the income 
of the Muth properties, a Matatbipathi has 
an abrolute and unqualided power of dis* 
position as a Bishop over the income of his 
beneSoe, that is, to squander it away in 
even immoral or extravagant ways.” In 
the case of Prayaga Dott Jee Varu v, 
TtVurrtala Anandan Pillai Purisa Sriranga 
Oharylu Varu (Ij) their Lordships of the 
Privy Council threw the entire income of 
the Muth in question in that case into 


the scheme of management which thes 
(8)27M.435;UM.L. J 105, 

(0)l9Ind Caa. 694; 38 il.356; 13 M. h. T. 49S 
(1913) M. W. N. 681; i5 M. L. J. 393. 

(10) 84 I. A. 76; 30 M. 138; 11 0. W. N. 412; 2 M 
L’ T. 119; 17 M. L. J. 239; 9 Bom. L, B, 658 (F. 0.). 


framed. Paraghraph 2 of that scheme is aB 
follows : — 

‘'All funds to be in the custody of the 
treasurer. Rules to be framed by the Dis* 
triot Court to ensure the proper receipt 
and custody of all offerings, income and 
funds, and investment of any surplus, and 
to prevent misappropriation, and to ensure 
the proper management of any estate or 
other properties or investments.” 

With due respect to the learned Judges, 

1 am unable to accept the proposition of law 
laid down in the case of 8ree Mahant 
Kitkora Doisjee v. Coimbatore Spinning and 
Weaving Company (ll). The report does 
not show what texts from the Hindu Saered 
Law Books were referred to* as regards 
which the learned Judges remarked that 
they 'cannot be looked on as anything more 
than connf>el8 of perfection.’ In my opinion, 
such of the texts as I have quoted in this 
judgment show beyond any reasonable doubt 
that the several characteristics of a Sannyasi 
mentioned therein constitute the very 
essence of bis existence as such and are 
not merely 'counsels of perfection.’ But 
as I read the judgment in that case, I am 
of opinion that it mainly depends for its 
ooncineions not upon any rule of law but 
upon the facts of that particular case. The 
matter seems to me to be concluded by 
the recent pronouncement of tbeir Lordships 
of the Privy Council in the ease of Bam 
Parkaih Bat v. Anand Dat (12). Lord Shaw, 
in delivering the jnogment of His Majesty’s 
Privy Council in the above-mentioned case, 
observed as follows 

"Ad Astbal, commonly known in Northern 
India as a Math, is an institution of a 
monastic nature. It is established for the 
service of a particular cult, the instrno* 
tion in its tenets and the observance of 
its rites. The followers of the cult 
and disciples in the institution are known 
as chelae ; the chelat are of two classes, 

celibate and non celibate The 

Mahard is the head of the institatioo. He 
sits upon the ; he initiates candidates 
into the mysteries of the colt ; he superiu* 
tends the worship of the idol and the 

(11) 26 M. 79; 12 M. L. J.439. 

(12) 33 Ind. Caa. 583; 43 C. 707; 20 C. W H. 802; 
14A L. J. 621; a9l6) I U. W. N.4D6; 81 M. L. J. 1; 
18 Bom. L. a. 490; H L. W. 666; 24 C L. J, 1 1«; 20 M. 
L. T. 267; 48 I. A. 78 (P. 0,). 
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*«6U8tomed epi^i^a^»l ritep, te manaares the 
property of the inetitntion; he adminietere 
its affairs, and the whole assets are vested 
10 him as the owotr thereof in trust for 
the inetitutioo itself. Upon his death or 
abdieation he is eusoeeded by one of the 
hairagi ehelos. These feairapi chelas are, as 
stated, oelibates ; or if they have ever been 
married they must, prior to their initiation 
as hairagi chelai, have renounoed their wives 
and families and have conformed to the 
praotioe of the Moth. This practice is 
asietic : it involves a separation from all 
worldly wealth and ties, and a sslf-dedioa* 
tion to the services and rites of the Asthal 

It is, however, the rule that 

this property is held by the Mahant as its 
owner, and the succession to him in such 
property follows with the succession to the 
office. The nature of the ownership is, as 
has been said, an ownership in trust for 
the Moth or institution itself, and it most 
not be forgotten that, althoagh large ad- 
ministrative powers are undoubtedly vested 
in the reigning Mahant, this trust does 
exist, and that it muct be respected.” The 
full effect of this prononocsment has been 
recognised in a recent decision of a Bench of 
the Madras High Court in the case of 
Balutwami Aiyar v. Venkitaswamy Naicken 

(13). In a still later decision of His 
Majesty’s Privy Council the following ob- 
servation occurs “Their Lordships concur 
with the learned Judges of the High Court 
and the Trial Judge that the village of 
Lowthwa attached to the Asthal, is endowed 
property subject to the trust set out in the 
grant, and that all acquititiont with the 
income thereof arc j«6iec^ to the same trust, 
(The italUs are mine — Fide Bosudeo Roy v. 

Jugalkiehwar Vat (14). 

The |earni.d Subordinate Judge supports 
his dndiug on Issue No. I by reference to 
the admissions made bv Dasrath Bharthi 
on several occasions iViJe Exhibit 14, 
wiitten statement of Dasrath Bharthi in the 
previous litigation : Exhibit 20, judgment 
by tbe Court of hrst instance iu that litiga- 
tion: Exhibit 1, compromise in tbe same 
litigation : and Exhibit 17, deposition of 

<13) 40 !nd. Can 58* s 4'' M. 745; 82 M. L. J. 24. 

(14) 46 lad Cas. 8l8i 16 A. L.J.63I at p. 600; 6 
V. L. W. 67: M. L- J. 6t 22 C. W. N. tin; .10 8) 

M. W. N. 481; 8 L, W. 180; 24 U. L. T. 806; 28 0. L- 
J, 476; 20 Bow- L. B. 1088 (P. 0.). 


Dasrath Bharthi). I agree with the 
learned Subordinate Judge as regards tbe 
evidential valueof these documents. Agreeing, 
therefore, with bim I answer the Brst 
questirn in the affirmative. It follows that 
tbe alienation made by Dasrath Bharthi of 
the properties in suit in favonr of the 
defendants appellants was ultra viret of him, 
no case of unavoidable neoestiity being either 
proved or argned befoie ns. See Abhirom 
Oo*wami Mohant v. ima Cka'an Nandi 

( 1 5) and Bas'tdeo Roy v. Jugulkishtoar Dat 
(14). But it is contended that Dasrath 
Bharthi acquired tbe power of alienation 
nnder the terms of tbe settlement of the 
t>th of April 1906. This brings me to tbe 
eonsideration of the second question stated 
at tbe outset of this judgment. 

In connection with this point, it IB 
necessary to give a short history of a 
previus litigation between Durga 

Bharthi, tbe plaintiffieepondent, and 

Dasrath Bharthi in whose shoes the 

defendants-appellants claim to stand. We 
have eeen that several Mahantt of tbe Parela 
Astbao successively acquired large properties 
in tbe district of Gjnda, Bezpnr was also 
one of the villages acquired by Ganga 
Bharthi so far back a? 1 172 Futti, {i, e,, 1765 
A. D), Bezpur in course of time became tbe 
centre of the landed interest in tbe Gonda 
district of the original Astban at Parela and 
in very recent t'mee acquired the status of 
a branch Asthal to tbe chief institution. 
Inetanoee of such branch A-ithans are not 
rare. See Oiyma Samba*idha haniara 
Bannadhi v. Ecniotami T m6iran (16 k Some 
of the more ambitions chelat took up their 
abode at Btzpnr and in many instances, 
which I will notice later, abused tbe tiuat 
which they voluntarily took in their charge, 
Dascatb Bharthi appears to have been a 
prominent Bgure in this respect. After tbe 
death of Mahant Soeo Dayal Boartbi in 
October UOO, a dispute arot'O between tbe 
plaintiff and Disratb Boartbi as to the 
Bocoession to tbe Astban gaddi ; tbe latter 
claiming to be the successor of Saltanat 
B-iarchi, who had taken possession of the 
BeSpur properties during the minority of 
tbe plaiutiff. Siltanat Bharthi died early 

(16i4Ind Oas 4tfl; 86 0. 1008; 10 0. L. J. 254; 
0 A. L. J 857; I * Bom L tt. 1234; 19 M. L. J. 680; 14 
C. >V. N. 1; 36 I. A I4i (P. 0.). 

(16) 10 M. 376; 3 lad. Ooq. (n. a.) 1016. 
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m 1902. Darffa Bharthi weofc to Oonrt in 
1904 asaioBt Daerath Bharthi (Fide Exhibit 
A 48. Plaiotj bat lost bis suit in the Goart 
of the Sabordioate Jadge of Gooda on the 
groond that be bad failed to prove his 
snooeesion to the gaddi of the Astban at 
Parela (Fide Exhibit 20, Jadgment). Darga 
Bbartbi appealed to this Gonrt. The parties 
entered into a enmpromise whieb was 
embodied in a peritioa presented to this 
Oonrt on the 6th of April 19 .6 (Exhibit l). 
The appeal was deoided aaaordiogly and a 
deoree was prepared in terms of the eaid 
•ompromise (Exhibit 13). The oonstraetion 
of this eompromise is one of the qnestiooa in 
tbe ease. 

In my jadgment, there ean be no two 
opinions on this point. Tbe preamble and 
the several olanses of this settlement 
nnmistakably recognise tbe real character 
of tbe properties dealt with as beloging to 
the main Astban of Parela and Darga 
Bharthi as tbe saoceBsor of tbe last Mabant 
of that Asthao, namely, Sfaeo Dayal. The 
pleadings of that snit and the absence of 
any iesne as to whether the properties 
appertained to tbe Astban or not also 
support this interpretation of tbe oompro* 
mise. I am clearly of opinion that the 
two elements mentioned above oonstitnte 
tbe entire foandation of tbe compromise 
and it is not open to any of the psrties to 
resile from those conditions [See Hanhai Lai 
V. Lola bri} Lai (17)]. Tbe di«pnte is settled 
by a temporary partition of tbe trust pro* 
perties between the two claimants, bat care 
ic taken to restore their integrity on tbe 
death of either of tbe two. Claase 6 of the 
compromise is as follows: — 

' No party to this sait shall have the 
right of making disciples as long as one 
of the parties does not die; and when one 
of them dies his share will devolve npon 
tbe other and the eorviving party shall 
then be entitled to make disciples:" 
and danse 7 is “Each party shall be tbe 
owner and possessor of his respective share 
and shall be entitled. to have bis share matat* 
ed in his name," 

It is contended, on the strength of the 
word owner » used in danse 7, that 


tl7) 47 Ind. Caa 207s 40 A 487: 22 O W W ( 

8 L. W. 212; 24 M. L. T. 230, 86 M. L. J 459, A 
J. 826, ( -918) M. vy. N. 709; ^ 0. L. j. 39*. 6 P 
W. 294, 20 Bom. L. B. 1048; 45 I. A 118 (P 0 ) 


Basaratb Bbartb' acquired complete proprie* 
tary rights unburdered with ary trust in 
favour of the Astban, in the properties 
allotted to him under the 7tb alauee of tbe 
eompromise and reliance is placed upon 
several decisions of their liordsbips of the 
Privy LODDcil in support of tbe conten* 

tioD. 

1 think tbe rule of construction laid 
down by their Lordships of tbe Priyy 
Connotl in the case of Sutajmoni v Babi 
Noth OP‘a (18) at once negatives the con* 
tentioD urged by the appellants’ learned 
Pleader. The rule is that “ tbe use of tbe 
word * malik ’ implies * absolute owner* 
ship ’ nnless tbere is anything in tbe con* 
text or BDrronndiDg circamstanees to qualify 
such meaning. " In tbe ‘context’ ne 6nd 
clause No. 6, tbe Brst portion of which 
restricting tbe right of making disciples 
loses all sense if, in oonetruiDg the word 
‘ malik ’ in clause 7, 1 bold that it implies 
' absolute ownership. ’ Similarly, tbe seeond 
portion of clause 6 relating to the devolu* 
tion of tbe share of one party on tbe 
survivor of tbe two is deprived of all sense 
and signihoanee if I wera to accept the 
oonstructon put forward by tbe Pleader 
for tbe appellants. Tbe surrounding cir- 
•nmetances’ equally exclude tbe oonstraetion 
Bongbt to be placed by the appellants. The 
litigation which ended by the compromise 
related to tbe 8Doce.«(>ion to tbe gaddi of 
the Astban — an inalienable right ; tbe com* 
promise deals with properties which were 
not alienable at tbe sweet plea(>are of the 
Mahant ; it recognises the trnsb character 
of the properties ; it further recognises the 
status of tbe parties as Hahanls and, finally, 
any attempt to alter tbe character of tbe 
properties from trust into personal would 
olearly have been defeated by law. 

A hrge number of alienations on the part 
of the plaintiff were brought to our notice 
as evidence of conduct in aid of tbe con* 
struction pressed upon ns by the learned 
Pleader for tbe appellants — Exbibts A 6(, A 
55, A 57 (6), A Stand A 59, The rale 
nnder which this aid is sought is stated 
in Beal’s Cardinal Rules of Lngal Inter- 
pretatior, ^psge 1-6, Second Edition, as 
follows : — “ Tbe acts of the parties done 

(’8) 30 A. 8^; 5 A. L. J. 67, J2 C. W, N. 231; 18 
M. L. J 7; 10 Bom. L. B. 59; 7 C. L. J. 131; 3 M. L, 
T. 144; 35 I A. 17 (P. C.). 
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under the oontraot oan be looked at to 
assertain tbe inteDtion, if the words of the 
oontraot are ambigaone, or to show that 
tbe contrast does not express that wbioh 
tbe parties intended to express in it. ” I 
am of opinion that the words of the oom- 
promise whiob we have to oonetrue in this 
ease are perfeotly olear and there is no 
ambignity whatsoever aboat them. Under 
tbe siroamstanees, the rale quoted above 
does not apply. 

'* The words of a written instrument 
must be oonetrueo according to their natural 
meanirg, and it appears to me that no 
amount of acting by the parties oan alter 
or qualify words whish are plain and 
unambiguous.”— No»//t Eastern Railway v. 
Lord Hattingt (19), Earl of Halsbury, L. C. 
Further, having found that tbe properties 
held by the soooefsive Mahari($ are trust 
properties as belonging to the A^tban, I 
must hold that these alienations amount 
to nothing more than so many instances of 
breach of trust on the part of the alienor 
[See Madhab Ch andra B> ra v. Sarot Eumari 
Debt and Go/dh-m Das v. tJhur.i Lai 

(2l)]. On these grounds, i reject the con- 
tention of the appellants and, in agreement 
with tbe TrialJodge, answer also the second 
question in favour of the respondent. Now 
remains the last question as to tbe status 
of tbe plaintiff. AJo/ian< Sheo Dayal 
Bharthi was the last undisputed Mahant 
of the Parela Asthan. The position of tbe 
plaintiff as his sucoeseor is fully reocgnieed 
by tbe eettlement of tbe 6tb of April 1906 
and I have already expressed ray opinion 
that the parties or their representatives-in- 
interest cannot be permitted to resile from 
the terms of that settlement. Bn*, apart 
from tbe title of the plaintiff in tbe 
cbaraoter of a Mahant, it is clear beyond 
any doubt that tbe plaintiff is entitled to 
the possession of the properties in suit 
under tho sixth clause of the compromise 
as being tbe survivor of tho two parties 
to it. I decide tbe last question against the 
appeilantc and in favour of the respondent. 

1 would dismisB tbe appeal with costs. 


Dasiels, a. J. 0.— 1 concur. 

A ^ ^ ^ rmJ aM A ^ ^ 


(19) (1900) A. C. 2f0 at p. 263; 69 L. J. Cb. 616; 
uo L T. 429i 16 T. L. B 325. 

(201 6 Ind. Cas. 26; 15 C. W. N. 126. 

(21) 30 A. lUi 6 A. L. J, 28; A. W. N. (1908) 34. 



LAHORE HIGH COURT. 

Sbcouxi (_ivil Appbal No. Ii 04 of 1920 . 

January 5, 1921. 

Present: — Mr. Justice Cbevie. 

TOTA— Plaintiff— Appellabt 

lersns 

MUKHA AND OT11BR8— Defendants— 

Rsspondbnt*. 

Custom — A-doplion, what constitutes-’Suit to set 
aside gift — Appeal by donor, whether competent. 

here one person makes a gift in favoui' of another 
alleging that tbe latter is bis adopted Bon, a declara* 
tion to that effect made at tbe time of mutation and 
repeated subsequently in the coarse of a suit brought 
by tbe collaterals of tbe donor to contest tbe validity 
of the gift is sofficient proof of adoption, [p i-tv, 
col. 1.3 

hero in suoh a suit a decree is passed declaring 
the invalidity of tho gift, the donor alone is com* 
potent to prefer an appeal against tbe decreo. [p. 449, 
col. 1.] 

Sooond appeal from tbe decree of the 
District Judge, Hi.-sar, dated tbe kOth 
February 1920, reversing that of the Munsif, 
First Class, Hiesar, dated the 24tb June 
1917. 

Mr. btanak Chand Pandt^, for the Appellant 

Mr. 0. L. Qulati, for tbe Reepondents. 

JUDGMENT,— This is a suit by Tota 
for a declaration that a gift of land made 
by his brother Mukba in favour of 
Bal Ram, nephew of both Mukba and 
Tota, shall not affect bia reversionary 
rights. Mukba made tbe gift in 1919 by 
causing mutation of names to be effected 
in favour of Bal Ram, alleging at tbe time 
of mutation, that he bad adopted Bal Bam 
in 1912. Tbe plaintiff denies that any 
such adoption was made. Tbe defendants) 
vie., Mukba and Bal Ram, produced oral 
evidence in support of tbe adoption alleged 
to have been made in 1912 but 'this 
evidence has been disbelieved by both tbe 
lower Courts. Tbe Brat Court decreed the* 
suit, holding that no adoption bad taken 
place, Tbe learned District Judge on appeal, 
while agreeing that no adoption bad taken 
place in 1912, remarked that Mukba’s alle* 
gatioDs made at tbe time of mutation and 
repeated in tbe course of this suit to tbe 
effect that Bal Ram was his adopted son 
were sufficient proof of an adoption. Tbe 
learned District Judge relies on Budh Singh 
V. Mula Singh (1) where it is held that the 
execution of a deed coupled with tbe adopter s 

(1)40P. R. 1905; 18 P. L. R. 1906; 46 P. W. R. 
1906. 
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olaar statemsnt in Court and sontionoas 
sabseqaeot treatment is 8a65sieDt to son 
stitnte tbe appointment of an heir. So the 
Diatriet Jadge reversed the deoision of the 
first Ooart and dismissed the sait. 

The plaintiff appeals to this Ooart, One 
point whisb has never been expressly stated 
in the pleadings nor pot in issue is whether 
tbe parties are governed by Hindu Law 
or by eustom. If they are governsd by 
Hindu Law, then the ruling relied on by 
tbe learned Distrist Judge has no appliea* 
tioD, but looking to tbe wording of the 
plaint I oan only say that if they are 
governed by Hindu Law, tbe plaintiff baa 
not shown on what ground he olaims to 
ohallenge his brother’s gift of land. The 
land is not joint and there is no question 
of a joint Hindu family. So that, even in 
the ab«enae of any adoption, 1 do not see 
what there is to prevent Mukbafrom gifting 
his land to bis nephew if he wished to 
do so. On tbe other hand, if the parties 
are governed by Customary Law, then, no 
doubt the plaintiff can ohallenge a transfer 
of anoestral land made without neeeaeity. 
But in this case the ruling relied on by 
the learned Distriot Judge beoomsn appli> 
sable and has, I oonsider, rightly been 
applied. 

On behalf of the plaintiff appellant it 
is urged that tbe learned Distriot Judge 
has set up a new oa«e fir the defendant 
and deoided questions nhiob were not put 
in issue : but tbe real question between the 
parties was simply whether there bad bean 
anything amounting to an adoption or a 
oustomary appointment of an heir and even 
tbongb tbe alleged adoption in 1^12 was 
held to be not proved, still 1 think the 
uistriot Judge bad a perfeotright to bold that 
Mukba’s aotions at and 8ob-<eqaent to tbe 
mutation prooeedings amounted to an adop> 
tioc 

The other point urged on behalf of the 
plaintiff-appellant is that tbe appeal to the 
Distriot Judge should have been dijcnissed 
beoauee it was lodged only by the donor 
and not by tbe donee, but the donor 
had a dietinot interest in appealing from 
the deoision of tbe first Coort beoause he 
obviously wanted to gift the land to his 
nephew and the plaintiff wanted to thwart 
his wishes by wresting tbe land from the 
donee after the donor’s death. I hold, there^ 

29 


fore, that Mokha had a perfect right to 
appeal to the Distriot Judge. I note in 
oonolnsioD that it is very doubtful if 
plaintiff would have gained muob by getting 
a deoision in bis favour in tbe present 
suit, as Mnkba is still alive and I do not 
see what there is to prevent him from 
formally adopting hie nephew to-morrow if be 
wishes to do so. 

Tbe appeal is dismissed with sosts. 

Appeal diimuted. 


CALCUTTA HIGH COURT. 

Appeal fsom Appellate Decebb No. 316 

OF 19)9. 

July 20, 1920. 

Pretent: — Mr. Jnstice Tennon and 
Mr, Justioe Newbonld. 

NaYANJAN BIBI — Defendant No. 2— 

Appellint 

versus 

DURGADAS BANDAPADHAYA^ 

PLiiNTiEF— R espondent. 

lieiigal Tenancy Act (VIU of 1886^, «. 22 (3), 49 (b) 
— Occupancy holding, acquisition of, by ijaradar front 
landlord-~Sub~letting, effect of — Tenant inducted by 
ijaradar on holding, xvhetkertrespasser, 

Tbo plaintiffs wero the owners of au osat taluq 
which was let out in tjara for a certain period. Tho 
ijara lease authorised the ijaradar to buy holdings 
at sales in execution of decrees fur arrears of rent 
and also provided that during tho term of tho ijara 
he would be at liberty to sub-let tho same During 
the term of the ijara the ijaradar purchased a certain 
holding in execution of a decree for arrears of rent 
in respect thereof and sub-let tbo sumo to tho dofoud< 
auts without any written agreement On tho 
expiry of the ijara lease tho plaintiffs sought to eject 
the defendants as trespassers : 

Held, that, having regard to the provisions of 
section ^2 of the Bengal Tenancy Act and also to 
the terms of tho tjara lease, the holding continued and 
tbo defendants who were inducted upon the same 
by the ijaradar were in the position of uudei’-rojj/a/«, 
that, thereforo, when the plaintiffs succeeded to tho 
ijaradar in the possession of the holding, they took 
it burdened with tho undor-miyats inducted by tho 
ijaradar and tho sub-Icttiug not having boon by a 
written lease, tho defendants could not bo ejected 
otherwise thanafter notice under section -ly {b nf 
tho Bengal Tenancy Act, [p 460, cols. I & 2.] 

Appeal against tne decree of tbe nbordi- 
nate Judge, Knalna, dated the I9th of Novem- 
ber Icllo, reversing that of tbe Muosif, 
2nd I'oort, at Bagerhat, dated the i7th of 
December 1917, 
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FACTS appear from t'^e jadgment. 

Babn Atiridrar.ath Muhheriee for M. A. K. 
FaiulHog, for the Appellanf. — The iarn^arg 
were etanding in the shoes of the taluglara. 
Wher, therefore, the ijaradars pnrahased the 
holdings the tenaDts' intereat merged in the 
soperior interest of the landlord and, there- 
fore. the ijnradars oonld not have re let to 
the defendants as nnder raii/at3 or, in other 
words, the holding eould not have aontinned 
after its purohase hy the ijaradars. My 
next aontention is that even if the defend* 
ants he held to be ander-ra-V^it#, the 
enb letting nob having been by a written 
lease, seation 49 (6) of the Bengal Teoansy 
Aat applied and the defendants oonld not be 
ejeoted otherwise than after notiae. 

Babn Brojalal Ohuckerbufty (with him Baba 
Suiil Kumar Bose), for the Respondent. — The 
ease of the defendants wan that they were 
raiyatg and not order rjiyats. That position 
is olearly negatived by the terms of thet;ara 
lease and also by the provisions of seation 
22 (3) of the Bengal Tenauay Aat. Having 
regard to the natnre of the title set op by 
the defendants the question of notiae was not 
gone into and it is now too late for them 
to raise that question. 

Babn Aiindranalh Mukherjee was not sailed 
upon to reply. 

JUDGMENT. — This appeal arises ont of a 
enit for ejeatment. The plaintiffs in the 
suit are the owners of an osat taluq. For a 
eertaiu period tbeir property was let ont in 
■ijara. Daring the term of the tiara the 
tenant of a oertain holding, one Salim, 
fell into arrears. A snit was brongbt against 
him and in ezeaution of a deoree obtained, 
the bolding was parobssed by the i;aradar. 
Having tbns pnrahased the bolding be nezt 
proaeeded to sob- let the same to the old 
tenant. Salim. Thereafter, Salim died and 
on the death of Salim the i arodar or 
porahaser of the holding nezt indoaud 
upon it his heirs the present defendants. 
On the expiry of the t ara lease the land- 
lord 8(eks to ejeat the heirs of Salim as 
treepashers. The Brat qaestion in the ease is, 
whether the ijaradar when be re- let to Salim 
re let to him ae an nnder fiiyai or as a raiyat 
of the bolding wbiab he bad pnrahased at the 
anatioD, that ie to say, whether this bolding 
oortinued. Having regard to the provisions 
of seation 22 (3) c£ the Bengal Tenanay Aat 
and also to the terms of the ijara lease we 


moft aonslnde that the holding aontinned 
and that Salim and after him his heirs who 
were indno^ed upon the same by the ijaradar 
were in the position of noder*rat|/afr. The 
iiara lease antborizsd the ijaradar to buy 
holdings at sales in ezeantion for arrears of 
rent and also provided that daring the 
term of tbetmra be was at liberty to sabdet 
the same. The sab letting to Salim’s heir 
most, therefore, be taken to be by oonseot of 
the landlord. The sab'latting to Salim’s 
heirs was not by a written lease. When the 
proprietor saaaeeded to the itaradar in the 
possession of the bolding he took it hardened 
with the nnder rai(/of« indnated by the 
tiaradar. The eab-letting not having been 
by a written lease seation 49 (6) applies and 
it follows that Salim’s heirs, the present 
nnder raiyafs, oannot be ejeoted otherwise 
than after notiae, It follows, therefore, that 
this appeal most sooaeed and that the 
plaintiff’s sait mast be dismissed with aosts 
in alt the Ooarte. 

Appeal di$mi$8ed. 


L4HORE HIGH COURT. 

SiooKO Civil Appeal No. 3245 op 1916. 

Janaary 6, 1921. 

Present Mr. Jastioe Broadway and 
Mr. Jaatiae Abdal Eaoof, 

Musammat BaRSAT BIBI— Plaintiff- 

Appellant 

terius 

]dntamm->t KARAM BIBI AMD OTHERS— 
Dkfemuants— ReSSOMDEMTI. 

Custom “Gift, completed, whether can 6e revoked. 

Defondant, who was the occupancy holder of 
a sqaaro of land, agreed to gift it to the plaintiff 
prorided tho latter paid the money required for the 
acquieition of proprietary rights Plaintiff was pat 
in posseBsion of the square in pursuance of tho gift, 
bat when the proprietary rights had been acquired the 
defendant refused to be bound by the gift on the 
ground that the plaintiff had not paid the money 
agreed to be paid by him t 

Qeld, that tho gift in farour of the plaintiff haring 
been noted upon, hta mere failure to pay tbs money 
agreed to be p iid by him oould not entitle the defend* 
Ml to revoke the [p. 461, oeh 2.J 
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Seoon*! apoeal from the deoree of the DI^* 
triab Jad^P) Lyallpar, dated the I5bh Aaeast 
1916, aflSrmiog that of the Subordinate Judge, 
Lyalipnr, dated the 9th November 191 li. 

Mr, Qhulam Rasul and Sheikh Niae 
Muhammad, for the Appellant. 

Sheikh Abdul Qadir, K. B., for the 
Reepondentfl. 

JUDGMENT— One Piran Ditta died 
leaving him enrvivint; hie widow, Musammat 
Karam Bibi, and four daughters. Miitammat 
Karam Bibi snooeeded to oertain oooapanoy 
rights held by her deeeased hueband in a 
square of land in the Canal Colony. She 
also aoofleeded to eimilar osoupanoy rights on 
the death of her brother-in law Allah Ditta, 
who died without iesue. Sabeequent to this, 
ehe is said to have told her four daughters 
that if they ohose to pay the neoessary sum 
for the aoquisition of the proprietary rights 
in the said square of land, she {Musimmat 
Karam Bibi) would make a gift of the said 
land to them. In aooordanae with this 
arrangement the said Karam Bibi 

on the 6th of Mirab 1911 applied to the 
Revenue Authorities for mutation of the said 
land in the names of her four daughters, 
alleging that she had made a gift of it to 
them and was taking steps to acquire the 
proprietary rights. On the 13th of Maroh 
191 1 the sum neoessary for the acquisition 
of the proprietary rights was deposited, 
Her application for mutatiou in favour of 
her daughters was rejeoted by the Colleotor 
who was under the impression that the pro* 
prietary rights had not been acquired by her. 
That this is so is slear from the order of the 
Oommissioner, dated the I7th January 1912, 
and the report of the Assistant Settlement 
Offijer, dated the 17th February 1^12. The 
Oommissioner, however, on the 28*h Febru- 
ary lyl2, passed an order to the effect that 
as mutation of proprietary rights had not 
yet been effected in the name of Mutammat 
Karam Bibi, the present entry would stand 
till Mufaynmat Karam Bibi had been record* 
ed as “ proprietor,” and that after that ehe 
could make a fresh application. On the 
2lBt of June 1912 Musammat Karam Bibi’s 
name was duly entered in the proprietary 
column.^ She, however, made no further 
application in connection with the mutation 
in favour of her daughters. Ou the d-h 
of March i9l4 she executed a deed of gift 
under which she donated the whole of the 


land in favour of one of her daughters, 
Musammat Bhagan Bibi, and mutation in 
aoc'rdance with that deed was duly 8ano« 
tioned by the Collestor. On the 18th of 
April 1914 Musammat Barkat Bibi, one of 
the other daughters, instituted the suit out 
of which this appeal has arisen. In it sLe 
alleged that her mother had gifted the land 
to her and her three sisters on condition that 
they paid the neoessiry amount of money 
for the acquisition of the proprietary rights; 
that she bad duly paid in her share of the 
neoessary earn and had been put in possession 
of her share of the gifted property, and 
prayed for a declaration that she was owner 
of the land of which she was in possession, 
and that the gift in favour of her sister, 
Muiammaf Bhagan Bibi, did not affect her 
interest. The- Trial Court dismissed the suit 
holiing that there had been no gift. The 
lower Appellate Court recited the facts as 
stated above and came to the oonclueion that 
Mus immat Barkat Bibi had failed tc prove 
that she had paid the sum of Rs, 200, to 
her mother as alleged and that, therefore, 
she was not entitled to the decree. It is 
also held that even if the plaintiff were 
allowed to maintain that the gift was an 
“ uncondirional ” one, she could not 
succeed as she had not shown that the 
gift had really been acted upon, inasmuch 
as her other three sisters had not been put 
in possession of their respective shares, 
Musanmat Barkat Bibi has therenpon come 
up to this Court in second appeal throngh 
Mr. Gbulara Rasul, and we have heard 
Mr, Abdul Kadir on behalf of the re* 
spondents. 

The real question is, whether the gift was 
a comoDted one, fir if it wa^, it is clear 
that Musimmat Kiram Bibi had no p'lwar to 
revoke it. The facr that Musimmat Karam 
6(oi aopliel ti tbs Revenue Authoritiss for 
mutation of names in favour of her four 
daightars is bayiod dispute. It is also 
parfeitly clear that in her application to 
the Rsvaone Authorities she deBoitely stated 
that she had made the gift. It has also been 
found as a fact that Musammit Birkat Bibi 
bad, in pursuanoa of this gift, bean pot in 
possession of her ehare of the land in qnes* 
tioQ. Mr. Abdal Kidir contended that the pos* 
sassion of the appellant was merely a cultivat* 
ing possession, but we are unable to oonsur 
in this view having regard to the fact that 
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the posseBsion was deBnitely given as a 
resnit of the gift. The possession was given 
io Ehartf of 1911; Mutammat Karam Bibi 
had beoome proprietor on the 13th Maroh 
1911 when (be necessary money was paid 
in. In these cirenmstanaes, qua the appel- 
lant the gift had been acted npon, and wbe* 
tber or not Musammat Barkat Bibi had 
paid her share of the money to her mother 
is a matter that did not affect her legal right 
to the land. 

We accordingly accept this appeal with 
costs and, setting aside the jndgments of 
the Conrts below, grant the plaintiff appel* 
Unt a decree as prayed. 

Appeal acceptel, 


CALCUTTA HIGH COURT. 

Appeal prom Appbllatb Dbckee No. 1603 

OF 19i8. 

Jane 2, 1920. 

Present : — Sir Asntosh Mookerjee, Kt., 

Acting Chief Jnctioe, and Jnstice Sir 
Ernest Fletcher, Kt. 

SHARAJINI DASI — Defekoant No. 3 

— APPELLAhT 
versus 

KAZI ABDUL and others — RESPO.' iDENT?. 

Bcrigal rat7ii Regulationfl'IIIo/ B C. 1819^, <. 8 (1 ) 
— -Patni, (iimmunon of area of — Rent, whether cati be 
iuimnarily levied. 

The fad that sioco its creation a patni has dimi- 
nished in area, from whatever cause, would not 
exempt the patni from tho provisions of the Patni 
Bogulation as to the summary levying of tho rental, 
£p. 4&iJ, col. 1.1 

Appeal against the decree of the District 
Judge, Jessore, dated the 14rth of Jane 1918, 
affirming that of the Subordinate Judge of 
that district, dated the 30tb of August 
1917. 

FACTS appear from the judgment. 

Babu Suremira Ohandra Sen (with him 
Babu Surendranath hose), for the Appel- 
lant. — The patni sale held on the 15th 
May 19l3 was not a valid sale under the 
Regulation. The patni was created on 
the 15tb January 1879, Since that time 
it has shrunk into a certain fraction of its 
original size. U was, therefore, impossible 


to bring to sale the entire pafnr as created 
on the 15th January 1879. A valid sale 
under the Regulation must be of the entire 
patni as it existed at its inception. See 
section 8, paragraph 1, clause (1) of Regula- 
tion VIII of 1819. 

Dr, Dwarkanath Ohucketbutty (with him 
Babus Sarat Ohandra Roy Ohoudhury, Ehetra 
idohun Ohose and Sarat Chandra Butt), for 
the Respondents. — The contention of my 
learned friend is not supported by section 8 
of the Regulation. The only requisites 
under the section are whether the putni 
at the time of its creation was made sub- 
jest to a reservation that it could be sold 
by the summary procedure prescribed by 
section 8 of Regulation Vlll of 1819. Tbe 
fact that the original patni bad sabsequently 
shrunk into a certain fraction of its original 
size, cannot free it from the liability to 
summary sale, Section 37 of tbe Transfer 
of Property Act is clearly applicable under 
such circumstances. Refers to Ramnarayan 
Banertee v. Jayakrishna Mookeries (l). 

Babu Surendra Ohandra Sen replied. 

JUDGMENT. 

Mooebrjef, Actg. C. J, — Thisis an appeal 
by the third defendant in a suit for declaration 
of title to a Patni Taluk, The patni was 
created on the 15th January 1879 and 
was in ite inception, held by Obednila 
Khan under Nilmoni Bbatterjee as the 
Zemindar. Subsequently one Qobar AH 
Ka/.i purchased an nnc-eighth share both 
ii tbe point ar.d in the Zemindari. Tbe 
rerult of these proohases by Gobar AH 
was that (he petui interest in the one- 
eighth share merged in the Zemindari 
interest in tbe one-eighth t-hare. All that 
reirained of tbe original patni was a seven- 
eigblbe share under (be owner of an equal 
share of the Zemindari. Tbe lands were 
also partitioned, so that specific lands 
corresponding to seven-eighths of tbe lands 
comprised in tbe original patni were allotted 
to tbe patnidar. This patm was brought 
to sale under the Patni Regulation on tbe 
15th May 1913. The point in controversy 
is, whether this wae a valid sale under 
tbe Regnlation and passed a good title to 
the purobaeor. 

The^ appellant contends that there wea 
DO valid sale and that as it was imposible 


(1) B. L. K. Sap Vol. 1 ot p. 70j I W. E. 290. 
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in the events whioh had happened to 
briDgr to sale the entire patni as oreated 
on the 15th Jaoaary 1879, do sale eoald 
have taken plaoe under Bognlation Vlll 
of 1819. We are of opinion that this oon- 
tentioD is onfoanded. 

Belianee has been plaeed on the first para* 
graph of the first alanse of sestion 8 of Rega> 
lation VIIL of 1819 whioh providas as follows: 
"Zsmindars, that is, proprietors under direot 
engagements with the Government, shall be 
entitled to apply in the manner fallowing for 
peripdioal sales of any tenure upon whioh the 
right of selling or bringing to sale for an 
arrear of rent may have been speoially 
reserved by stipulation in the engagements 
interohanged, on the oreation of the tenure.” 
In order to determine whether this provision 
is applioable to the patni as it existed 
after an one*eighth share thereof had 
merged in an equal share of the superior 
interest, let us examine the terms of this 
olause. The test to be applied is, whether 
this is a tenure, whioh at the time of its 
oreation, was made eubjeot to a oondition 
that it oould be brought to sale for an 
arrear of rent and whether there was in 
the engagements interohanged a stipula* 
tioQ reserved that the property oould be 
Bold by the summary prooedure presoribed 
by seotion 8 of Regulation Vllt of 
1819. The answer can only be in the 
affirmative. The faot that the original 
patni had shrunk, by course of events 
subsequent, into 8even*eightbs of its original 
size, has not freed it from the oondition 
imposed upon it at the time of its oreation. 
In faot what has happened is preoisely 
what is contemplated by seotion 37 of the 
Transfer of Property Aot whioh lays down 
the role for the apportionment of benefit 
obligation on severanoe. That provision is 
plainly applioable to patni tennres, and 
there oan be no room for donbt that the 
rent payable in respect of the seven eighths 
share of the pitni was seven eighths of 
the original rent. This rent, in our opinion, 
oould be summarily levied under the pro* 
visions of the Regulation, it is oonoeded 
that the oontrary view has never been 
suggested, far less maintained, sinoe the 
enactment of the Patni Rsgulation just a 
century ago:— This is significant as transfer* 
mations of patni tenures, similar to what 
bas happened here, are by no means 


infrequent under a variety of oonditioQ 8 
To take one illustration, as pointed out by a 
Full Benob of this Court in Ramnarayan 
Baner.ee v. Jaynkrishna lilooker,ee (1), a patni^ 
dar, like any other lea8e*holder may bring a 
suit against the Zemindar for abatement of 
rent. It does not appear to have been 
ever suggested that if abatement of rent 
is granted on the ground that part of 
the laud of the patni has been resumed 
by Government or has disappeared by 
diluvion, the provisions of the Regulation 
oease to be upplioable to the patni. 

We are of opinion that there is no 
ground for this appeal, whioh must be 
dismissed with oosts. 

PLBTcaER, J. — I agree. 

Appeal dismistf^i. 


LAHORE HIGH COURT. 

Secoxd Civil appeal No. 951 of 1920. 

Jaonaiy 31. 1921. 

Preienti’-^Mr, Justice Soott*Smitb. 

Mutammat CHIRaGH BlBl, Minor, 

QNDBKTHB GjARUIANsUIP OF IICK 

FKBER GHULAM KADIR— . 

Plaintiff— Appellant 
versus 

GHULAM SARWAR — Defendant 
— Respondent. 

MuJiainmadan Lan> — ilarriage — Option of piibei-ty^- 
Mar)iajecontiacted bijothor thin father tcitk consent 
of father, effect of. 

If the father of a minor girl ia present and 
consents to the contract of Lor marriago eritorod into 
by another person it is all the same as if ho himself 
hatl contracted the minor iit marriago. There is 
no option of puberty in such a case. [p. 45*, col. I.] 

Second appeal from the decree of the 
District Judge, at Lahore, dated the 26ch 
March 1920. affirming that of the Munsif, 
first Class, Lahore, dated the 27th May 1919, 

Pandit bindra Ban, for the Appellant. 

Lala Amar Nath Chopra, for the Respond- 
ent. 

JUDGMENT, — This ia a second appeal 
from the order of the lower Courts 
dismissing the plaintifi’s suit for oanoellatiou 
of her marriage. She sues on the ground 
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that tbe marriage was ooDtraoted by her 
etep-graod motVe**, Musainm-t Mehr ol Niaa, 
who oonld not aot as goardiao daring the 
lifetime of her father, and that now she 
wishes to exeroise her option of pnherty 
whiob sbe has onder the Mahammadan Law. 
Tbe lower Appellate Court has f and that 
tbe marriage sootraot was effeoted by Muiam~ 
mat Mehr>Dl Nisa, but that the plaintiff’s 
father was a eonsenting party to the 
marriage, whiob plaintiff, therefore, ooald not 
repudiate. 

In seoond appeal it is urged that, beoauee 
tbe guardian who oontraoted tbe marriage 
was other than the father or grand-father 
of tbe minor, she is entitled to renudiate 
it on attaining puberty. In Ameer Ali’s 
Muhammadan Law, IV Edition, Volume, I, 
page 422, the rule is stated to be as fol 
lows : *'Where minors are oontraoted in 
marriage by a father or grandfather they 
have DO option on arriving at puberty, but 
when oontraoted by any other than a father 
or grandfather, they may, aooording to 
Abu Hanifa and Muhammad, on arriving at 
puberty, if they wish it, either abide by tbe 
marriage or oanoel it.” 

Counsel for tbe appellant wished to 
oontest the Ending of tbe lower Appellate 
Court that tbe father oousented to the 
marriage. He pointed out that the learned 
Distriot Judge has misread the evidenoe 
because be said that the father affixed his 
tbumb->mark to tbe deed cf dower. This, 
however, was obviously a mi(-take on the 
part of tbe Distriot Judge as the deed 
upon wbioh his thumb-mark was affixed 
was tbe agreement. Exhibit D*l. This 
mistake on tbe part of the Distriot Judge, 
however, does not vitiate bis Ending, beoause 
the exeoution of the agreement has been 
proved and it shows that tbe father did 
ooDsent to the marriage cf bis daughter 
with the defendant. Moreover, the grounds 
of appeal in the lower Appellate Court 
do not oontest tbe finding of the Erst Court 
that the plaintiff's father oonsented to tbe 
marriage. 

The only point whioh I have to decide 
is whether the father’s eonsent validates tbe 
marriage when the contract for marriage 
was made by Mehr-ul- Nisa. The 

appellant's Coainel baa been auable to oite 
any ruling bearing on the point but Counsel 
|or tbe respondept has referred to KuHon 
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V. Plan (1) wherein the law is stated 
as fdirws: — * A eentraot of marriege entered 
ir-io by a father or grandfather on be» 
half ff an infant is valid and bindirg, and 
the infant has rot the option of annulliDg it 
cn attaining maturity... if tbe oontraot is made 
by a more distant guardian while a nearer 
is present and oompetent to the guardiaD> 
ship, tbe oontraot is dependent on tbeeanotion 
of the nearer.*' See seoond paragraph at page 
448 of the reoord. I fully agree with this 
exposition of law for T think it is obvious 
that tbe Muhammadan Law upon this ques* 
tioD as laid down in tbe passage from 
Ameer Ali quoted above must be interpreted 
in a reasnnable manner If the father is 
present and oonsents to (be oontraot of 
marriage entered into by another person it 
is all tbe same as if be himself bad oon* 
traoted the minor in marriage. In this osse, 
moreover, ihe deed of agreement, Exhibit 
D 1, shows that both father ard Musommot 
Mfhr ul Ntsa got tbe girl married to tbe 
defendant. 

I, therefore, agree with tbe deoision of tbe 
lower Courts and dismiss tbe appeal with 
00st9. 

Appeal ditmisici. 

(1) 167 P. U. 1879. 


CALCUTTA HIGH COURT. 

Appk*l fkom appklutk DecKtK No 2108 

OF 1918. 

July 6, 1 9i0« 

Fresent : — Sir Asutosb Mookerjee, Kt . 
Aoting Chief Justioe, and Justioe Sir 
Eruest Pletober, Kt. 
NIBARAN CHANDRA HALDAB— 
r)4FEsDiNT — A ppellant 
*erius 

PARBATl CHARAN N ASK AR— PL»iNTlfF 
AND BHUSAN CHANDRA TaNTI 

and Oiuens — D kFa.NuaNTS 
— Rk-po* o'-'T.'*. 

Transfer of Property Act (IV of «. 88— 

UotKC 01 depaxit, denies 0 / — Dut^ to Court, 

Where a mortgrtgor makes a deposit of the money 
due upon a mortgage under section 83 of the Transfer 
of Property Aot, it is the doty^ of the Coart nnder (hC 
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Moond paragraph of that seotion, to lee that notioo 
of the deposit is serred apoa the mortf^^e, it is not 
the boainesa of the mortgagor to see that this is 
done. 

Appeal against the deoree of the first 
Additional Distriet Jadge, 24«PargaQnah8, 
dated the 21at of Angnst 1918, modifying 
that of the Mnneif, Seoond Coart, at Uiamond 
Harboar, dated the 14tb of September 1917. 

FACTS appear from the jadgment, 

Baba Narendra Kumar Bo$6, for the Appel* 
lant — The mortgagor made a deposit 
oader seetion 83 of the Transfer of Pro* 
perty Aet. Interest on the prinsipal money 
sboald, therefore, eease from the date of the 
tender or as soon as the mortgagor has 
done all that has to bs done by him to 
enable the mortgagee to take the amoant 
oat of Coart. See seotion 84 of the Trans* 
fer of Property Aot. On the deposit being 
made it was the daty of the Ooart to eaase 
Dotiee to be served apon the mortgagee, 
it is not neeessary for the mortgagor to 
prove that the Court did ite daty and served 
the notiee on the mortgage^. The first 
Court ought to have dismissed the sait as no 
qaestion was raised as to the suffisieney 
of the amount deposited. 

Dr. Siirat Chandra Batah for Baba 
Jogesh Ch'inira Koyand Baba Siiaram 
for the Respondents. — The finding is that 
the eerviee of notiee cf deposit on the 
mortgagee has not beeh proved. My friend 
is not entitled to ask your Lordships to 
make a desree of dismissal on the ground 
that there was a valid and suffieient deposit 
under seotion 83 of the Transfer of Property 
Aft, besaase that point was not taken by 
the present appellant in the lower Appel- 
late Coart. 

Baba Waresdra Kumar Bow replied. 

JUDGMENT. 

Mooiipjii, Aoro, 0. J.— This is an 
appeal on behalf of the defendant in 
a sait to enforee a mortgage seearity. 
In the Court of first instanee it was 
pleaded that a deposit had been made 
under seetion 83 of the Transfer of Pro- 
perty Aft. The Court overruled the eon* 
tention that the deposit was valid, beeaase 
it found that the service of notiee on the 
mortgagee had not been proved. The Court 
thereupon made a desree for the prinsipal 
sum with interMt at a redueed rate. Upon 
appeal, the Distriet Judge has alio teed 


interest at the eontraet rate ap to the dato 
of suit. It is not ne'^essary, however, to 
investigate whether the Coart was som* 
petent to restriot interest at the oontrasl! 
rate ap to the date of suit only, beoaaso 
we are of opinion that the view taken by the 
Coart of first instanee as to the scope of 
seotions 83 and 84 is errooeoas. 

Section ^3 aontemplates a deposit to 
satisfy the mortgage. Seetion 84 provides 
that "when the mortgagor or each other 
person as afntesaid has. ..deposited in the 
Coart under seetion 8ttbe amount remain* 
ing doe on the mortgage, interest on the 
prinetpal money shall eease. ..as soon as the 
mortgagor or sueh other person as afore* 
said has done all that has to be done by 
him to enable the mortgagee to take sash 
amoant oat of Coart.’* It is plain that 
the second paragraph of section 83 easts a 
daty upon the Coart to eaase the notioe 
of deposit to be served upon the mortgagee 
and not on the mortgagor to see that the 
notice has been served. In the present 
ease, the mortgagor made the deposit as re* 
qnired by Uw and carried oat the prescrib- 
ed reqairemeots in connection therewith. 
It is not nesessary for him to prove that 
the Court did its duty and served the 
notice on the mortgagee. As no question 
was raised as to the eafficiency of the 
amoant deposited, the Coart of first instance 
ehoald have dismissed the sait. We are, 
however, not in a position to make that 
decree, because the point was not nrged by 
the present appellant ia the lower Appellate 
Coart. 

The resalt is, that the decree of the 
District Judge is set as'deand that of the 
Coart of first instance restored. There will 
be DO Ol der as to the costs of this Coart or the 
lower Appellate Coart. 

The appellant will be at liberty to 
deposit tbe desretal amount within three 
months from tbe date of service on him of 
notiee of arrival of tbe record in tbe lower 
Ooart. 

FuuCdiR, J. I agree. 

Becrte iet aside, 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1069 op 1920. 
JaDoary 4, 1921. 

Present: — Mr. Justioe Chevis. 

BAHADUR AND others Dafcmdants 

— Appellants 
versus 

RAM SINGH— Plaintipp— Respondent. 
Punjab Tenancy Act (XVI of I887A *• 5® — Occu- 
pancy rights— Succession— Barden oj proof— Mutation, 
effect of—PresHMplion. 


In a contest between the landlord fand tbe 
collaterals of a deccaacd occupancy tenant with 
regard to the succession to Iho tenancy the burden 
of nroTing that tho requirements of the proviso 
to section 59 of the Punjab Tenancy Act have been 
fulfilled lies on the collaterals, [p. 466, col. 3; p. 457, 
col. 1.] 

The mere fact that tho collaterals are in posses- 
Bion of tho land and that mutation has been effected 
in their favour docs not shift the burden of proof 
on to tho collaterals, [p 456, col 2 ] 

Tho Civil Courts have to come to an independent 
findinc in such cases and cannot base their decision 
merely on an opinion formed by the Revenue 

Authorities, [p 457, col. I ] , 

In tho parchtt tasdifj of I88'-1882 it was entered 
that tho occupancy tenants who wore real brothers 
had stated that they had occupied tho land in 

that there was no presumption that tho 
word " they ” included their father, [p. 457, col. l.J 
SeeoDd appeal from the deoree of the 
Dietriot Jodge, Ftrczeporc, dated the 16th 
of Maroh 1920, affirming that of the Muneif, 
Seoond Claas, Fazilka, Diatriet Fertzepore, 
dated the 23rd of Detemher 1919.1 

Bakbsbi Teh Chond, for the Appellants. 
Mestrs. R. Obbard and T. D. Kkartna, for 
the Respondent. 

JUDGMENT.— The genealogiaal tree of 
the parties is as follows : — 


r 

I 

Dulitt, 


r 


SUBIIAN. 

I_ 

I 

Ghumman 


Walli. 

I 

Nikku. 

1 




BahadHt, 
Defciulant Ko. ). 


Saudagai'i 
Defendant No. 2. 


J 


r 


Shcr Muhammad, Ghulam Muhammad, 

minor, Defendant No, 3. minor, Defendant No. 4 


The plaintiff who ie the landlord eoes 
pOBafeaeion of the land left by Dulla who 


for 

was 


an osonpaney tenant. The defendants are 
eoDsins of Dalla and eontend that the 
oosDpanoy tenure is not extinct as the com- 
mon ancestor Sobhan ocenpied the land. 
The earlier revenue entries show that Sab- 
ban’s three sons, Samman, Gbamman and 
Walli, had a joint khata. Later on, 
Samman’s share was separated from that of 
his two brothers, so the tenure certainly was 
not joint at the time when Dalla died, and 
Bakbshi Tek Cband who appears on behalf 
of the defendants-appellants has not argued 
grenod No. 4 of the appeal which urges 
tlat the rale of sntvivorship applies.^ The 
only qneatioD, therefore, for my decision is 
whether the common ancestor occnp'ed the 
lard. This qaeetion has been decided by 
the lower Courts in favour of the plaintiff 
wVo has been given a decree. On behalf of 
the defendants it is urged that aa the tenancy 
was shown as a joint or e, the presumption 
is that Sublar’s three sons got the land in 
suooeseion to tfeir father. But whatever tVe 
presumption may be in oases generally, in 
this particular oaee we 6nd from the pareno 
tasdiq of 11:81 b2 that Subhan’s three sons 
then stated that they had come from a village 
in Patiala in Sambat 1917 (18C0 A. D.) 
and got the land from the oontraotore, i. « , 
the proprietors. The phrase ham ne might, of 
course, be ueed by the sons when describing 
a family transaction and might possibly refer 
to an act done by their father, so the mean- 
ing might be that their father bad come from 
Patiala and taken the land, they accompany, 
ing him and sucoceding him on bia death. 
On the other hand, if the father had really 
eome himself from Patiala, there eeems no 
particular reason why the sons should not 
have stated that their father came and took 
poseecsion of the land in 18b0. 

On behalf of the defendants- appellante 
it is urged that as they are in possession 
and mutation of names has been effected 
in their favour by the Revenue Authontiea 
the burden of proof lies on the plaintiff. 
It is, however, a case of contest between 
the landlord on the one band and t be 
collaterals of the late tenant on the other, 
and section 59 of the Tenancy Act clearly 
lays down that collaterals are entitled to 
succeed only provided that the common 
ancestor occupied the land. I am, tberofore, 
of opinion that the burden of Proving that 
the requirements of the proviso are ful&liea 
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lies OD the eollaterals. As regards posses* 
sion it may be remarked that some of the 
defendants were saltivatiog the land in 
dispute as sub-tenants even during the 
lifetime of Dulla. As regards mutation, 
I sonsider that the Civil Oouris have to 
some to an independent finding in susb 
oases and sannot base their deeision merely 
on an opinion formed by the Revenue Author • 
ities. I note, too, that it is a common praotiea 
for the Revenue Authorities to effeot, muta* 
tion in disputed eases in favour of the 
party in possession without attempting to 
deside, exeept, perhaps, in a summary 
manner, the disputed question of title. 
Reverting to the entry in the parcha 
toidiq of 1881-82. 1 am unable to bold 

that it means anything else than that the 
persons who made the statement themselves 
same over from Patiala and osoupied the 
land in 1860 A, D. So 1 see no reason for 
holding eontrary to the lower Courts that it 
is proved that the oommon ancestor occupied 
the land. 

I uphold the decree of the lower Courts and 
dismiss the appeal with costs. 

Appeal ditmiited. 


CALCUTTA HIGH COURT. 

Appiilfrom AppBLLA-ri Decree No. 1768 

OP 1917. 

May 26, 1920. 

Preient : — Sir Asutosh Mookerjee, Kt., 
Acting Chief Justice, and Justice Sir 
Ernest Fletcher, Kt. 

AMINULLA CHOWDHURY av otuers 
— Plciutifps— Appellamts 
venue 

M AHAB AT ALI and others^ 
Dip<nd4nt8 — Respondents. 

Bengal Tenancy Act (VUl of 1886;, s. 65— Under. 
raiyat agreeing to accept heritable tenancy— Landlord 
tohethercan eject heirs of 47u2er« raiyat. ^ 

It IB not a violation of the proTiaions of sootiou 85 
of the Bengal Tenancy Act for an under-ra»{/at to 
agree to accept from his landlord a heritable tenancy; 
and When such agreement has been entered into! 
the landlord cannot ignore it and treat the tenancy 


as if it were not heritable and eject the heir* of tbs 
under.ra»ya<.[p. 468, col. 2.] 

Appeal against the decree of the District 
Judge, Noakhali, dated the 28th of Jnly 
1917, reversing that of the Munsif, Second 
Court, at Lakhipur, dated tha I8th of Jnl, 
1916. ^ 

PACTS appear from the judgment. 

Baba Mohendra Nath Pop (with him Babu 
Amuhja Oharan Batter a (Jr.)), for the Appel, 
lants.— The plaintiffs-appellanta are raiW* 
the defendants are the heirs of the under* 
raiyats. The appeal arises out of an action 
m ejectment. The Court of first instance 
decreed the suit, the Court of Appeal below 
dismissed the suit. The facts are shortlv 
these. In February 1899 one Makaram Alf 
the predecessor of the present defendants* 
took a permanent heritable lease by a regia* 

tered document. The property was descriLd 

therein as a ko$at raiyali (under raiyati) hold 
ing. The plaintiffs eeek to eject the defend* 
ants on the ground that the holding i« 
non-beritable and non.permanent Thl 
tenant died in 1914. The enit Z" 
meneed in Deoember 1916. The kabuliZ^ 
was executed in 1913. In 1911 the S 
iffs brought a suit for arrears of ^e^ 
against the original tenant. That suit 
however, was compromised and a dacrAiI 
«ae paeeed on the baeie of a ,oUnam°h 
wh.eh prov.ded. amoogat other term,, that 
the holding wonid be treated ae heritable 
m Boeordanee with the terms of tho loeee of 
1899 on payment of a premium of Rs 25 
The compromise was put in writing ’ 
hied «ith the re.ord of the eaae ^whlJh 
was decreed My point is that the 

tolenamah being an unregistered document 
not incorporated in tfce decree is of rn 
avail now to the defendant. Neither the 
lease of 1899 nor the solenamah could 
create a heritable tenancy in contravention 
of the provisions of section 89 of the BenJll 
Tenancy Act. The whole point, therefor 
resolves to tb.e, t«. ^^ether tfae 

tenancy was determined on the death «* 
the ooder ra.wi Kefere to ae.tion U? (“) 
of the Bengal Tenao.y A,t. 1 submit he 
learned Judge ought not to have given ./r ! 

to tho oompromiae in aoptravention of^e 
express provisions of the law. ® 

Jtomeeh Chandra Sen, for the R. 

spondents, was not called upon to reply 
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JUDGMENT. 

Mookbrjee. Actg. C. J.— This is an app^l 
by the plaintiffs in a snit for ejeotment. The 
•abjeet matter of the litigation is an 
under raiyoti holding created on the lUh 
January 1899. In contravention of the terms 
of section 85 of the Bengal Teny.cy Act, 
the raiyat granted a permanent lease to 
the under-rniyaf. The under raiyat con- 
tinned in occnpation for many years on 
payment of the rent 8xed m the leaee 
Defanlt was thereafter madeand in IJll 
the raiyat sued the und^r raiyat for recovery 

of arrears of 

taken to the olaim. On the aih Aneeet 19U 
the parties eame to a aettieo.ent One of ihe 
terma of the asreement was that the nnder- 
raiyat should abandon all opposition to the 
anit • another term was that on payment of 
Rs 25 as premium to the ralyit, the flatter 
should agree to treat the holdiug 
able A desree was drawn up n the 
rent-suit on the basis of this settlement! 
and, although the terms of the souaprnmise 
are not set out in the decree, it 
explicitly that ‘he Icoree wa, made by con- 
sent of parties. The premium of Rs. d.5was 
made, and the under ruipot continued in 
«-«nnfttion till hie death early in 19U. 
On the 9th December 1915 the raiynt 
l^ietituted the present soit for ejectment of 
the repre«entativee-in interest of the under- 

rciyo^/The claim is baeed on the allega- 
I rlo that the interest of ac under raiy.ii 
not heritable, and that consequentiy the 

defendants in Y" W^^f 

and are liable to be ejected. We are ot 

opinion that the claim cannot poseibly be 

^"'wrshall assume for the pnrpo«0» of Ihe 
oresent appeal, and for that purpose a one. 

was not operative ac a permanent lease, 
even between the grantor and the graptee. 
blouse it was granted in -ntravention 
fhe nrovisionb of seohon 85 of the 

Beogsl Tenancy Act. We shall further 
aZmo that the position of tio es^eewa 
that of an under roi|i-.l. who held wittoit 
aZ fixed term The eff-ct of the agreament 
<f the 9th Augu.t I 11 was that the 

raxult consented to Iriiisf-rm the tenancy 
of ihe under rny'it into a her.Ubls tenancy, 
finch ail agreement is not m ooDtravention 
M the lerl of section 85 of the Bengal 


Tenancy Act. There may be tenaney for 
nine years or even for a shorter time, which 
may be a heritable tenancy. [ Wa^.aram Tcfc 
ChunA Bah xiur v. t^ri Kanth 0>o e (1), QoO%na 
Lol V. B^nunAra Narain (2\ Bedkt Khona v. 
Koran Eha$tani (^d), Kishori Lai Boy v. 
Kruhna Eamini U)l The proyiciona 

of section 85 were in no way violateii 
when the under-ratyaf agreed to accept 
from bis landlord a heritable tenancy. 
The plaintiff raiyat now seeks to obtain 
relief in contravention of his solemn en- 
gagement. although he has taken oonsidera- 
tioii for the agreement. The previous suit, 
which WB8 defended by the under raiyat, 
was decreed in favour of the ratycf without 
contest on the basis of that compromise, 
No Court of Equity will now permit him 
to torn round, to ignore the engagement, 
to treat the tenancy as if it were not 
heritable, and to eject the heirs oithejinder- 
raiyat as if they were trespassers. The well- 
known rule in Wahh v. Lontdale (5) has been 

repeatedly followed iu this 

bv the long line of cases Irom Stbt Jawautr 

Kumari v ChaUerput (6) to ftya^ 

Kithore Di v. Umesh Chandra (7) and is appli- 
cable here. Theroiyof must be deemed to have 
honestly carried cut hie engagement, namely, 
executed valid document whereby a heritable 

right was conferred on his under raiyof; This 
is only an illustration of the principle 
that where B. agrees to let land to J. 
takes posseseion and the agreement is one 
of which speoiBo perfoimaoce would oe 
granted, A. and B. have the same legal 
rights and liabilities as between them- 
selves, as if a leaee had been executed, 
provided the rights of third partms are no 

affected. In this view, it is 

for the plaint ff to maintain the suit, whicb 

has been rinbtly diemieped. 

We need not examine the validity of toe 

grounds which form the basis of tbd 

deoieioD of the District Judge : nor need we 

express an opinion on the question wbetber 

(DSM.I A 26l:ftW R P. C. AP, 1 Buth.P.O.J. 

15?: 1 Sar. P. f*. J. '’‘85 18 E- R- . 

<2, liC 68e;5Sar P.C, J. ASTj 8 Ind. Deo. (H. » f 

9fl&. ^ • V 4^ A 1 

(3) ia Ind * as ‘5 C. I<. J 
14 Bind.* as 'CO; 7 0 H 0 L J 401. 

(H) (ish/ VI CU D. 9:62 L. J. Ch. 2. *0 L. 1. 

Siff w R )0 k 

I 2 0* L- Ja S43i cBj n w M 

i7f 661n<L Cm, 1£4| SI 0. L. J. 1* 0. W. Mt 
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the tenaDoy of the present dnfpndaQtfl or i<) 
sot termioable by sotioe nsder eefttion 49 
of the Beoflral Tesasoy Ao*. 

The appeal is dismissed with costs. 
FLETCflBKf J.— I agree. 

Appeal diemisted. 


LAHORE HIGH COORT. 

StcoKD Civil Appeal No. 649 or 1920. 
Janoary 3, 1921. 

Prewni:— Mr. Jastise Scott Smith. 
MALlK KHAN amc akotjer- DePENDAhTs 

—Appellants 

varsui 

BHOLA RAM— Pl.intifp, HUSSAIN— 

DeFEND^NT— tiBSPOvpr^T*. 

Shamilat lond—Sale o/ khewat land— Second sate 
by purchaser vnth rtghts oj shamilafc, if any, effect 
of — Second purchaeer^ nghts ofe 

S’, sold oertaiD khewat land to if. who sold it to 
B. The sale.deed in favour of B. contained the 

following clause: “whatever rights I had in the 
simm^t m respect of the above-mentioned land 
Ml those rights now belong to the purchaser." 
K subseqnontly obtained a declaration that no 
share in the enamtlat had passed either to if or 
to B. The latter then brouabt a euitagain-t if 
claiming to he compensated out of if.’s khewat land 
for the loss of shamilat consequent on K ’s act : 

Held, that if did not purport to sell any shamilat 

4^00? I 5^ ^ [p- 

Second appeal from the decree of the 
Distnot Judge, Shahpor at Sargoda, dated 
the 6th January 1920. varying that of the 

MuDsif, Filst ClasB, Bhahpar dated the 2‘Jth 
May 1919. 

Lala Hargopal, for the Appsllants. 

Ur. Nanak Ohand, for the ReepoDdenti 
.inDGMENT.-In 187li Khaira effeated 

two sales of land in favour of Misri. The 
sale-deeds eontain no reference to a share 
in the shamilat land. On the i8th of 
Feburary I8b8 Mnri sold the whole of the 

Ia.Qlyt889 Bhola R^m re transferred the 

Mieri to rth-d 

thrih^ • ’^i? reservingt to himeeif 

the chare in the ihamiki wbieh appertained 


to the land cold. Snb^fqnenlly, HnsPain, 
the grand srn o‘ Khaira. sred Bhcla Ram 
for a dfolarali'ti tlat Klaira hsd not sold 
any share in the »i osr.tUif to Misri and 
pocoopded in that suit. The result was 
that Bhola Ram was deprived of tie share 
in the ehatril-it land apperfaicirg to the 
land bought by him from Misri and amount- 
ing nearly to 2 7 hanaU Misri havitg died 
plaint'ff brought the present suit against 
the defendanrs, bis representativee, for a 
declaration tLatl2i knnth o{ shamih t land 
which had come to them on aooonnt of 
Miens other land belcneed to them and 
for poseescion of 58 lanoh of khewat land 
formerly ownsd by Mi.ri by way of com- 
pensation for the 247 kanuh of ihamiUt land 
of wolob 06 had b^en deprived. The Trial 
Court gave the plaintiff a decree in respect 
of the ehamxlat land only dismissing the 
suit for 58 Arana’s of hhtwat land The 
lower Appellate Court held, following the 
principle Uid down in the unpublished 
ruling of the Chief Court in Civil Anneal 

plaintiff was 

entitled to be compensated not only out of 
Misn 8 sAawr/aMand but also out of his 
knewat land. t. therefore, gave plaintiff a 
decree for possession cf the 58 kanaU of 
kheucl land also. The defendants have filed 
a second apueal to this Court in respect of 
the hkewat land only. 

In the nopublithed ruling, Civil Anneal 
No. .6=0 of 1917, Kattiga'o.j; 10^ 
the principle enunciated in Beli Ram y 
bhahiad^ tegam (I) and if tho deed of 
sale Shows that Misri purpcrled to sell 
to plaintiff a share in the shimilat land 
I think the lalter would, if i follow this 
rol.ng be entitled to .he 58 kauols of 

khewt Iand_ decreed by the lower Appellate 

Oooit It 18 however, argued by appe], 
lants Counsel that Misri did not actually 
sell any share ,n the skamil t land, but 
only sold any share which be owned and 
which aopertained to the U.iraf land sold bv 
him. Ihe defd of .sale sueoifijally meniinno 
theU-w^i Ui,d and Mi,ri purported to .ell it 
oget .e. w.lb ellthe rigbte »bieh appertaiped 

thereto Tre deed then poe, on a. follows •_ 

Au,,,^ar<g.U.„„,l.i taro..laU ,,.hu 

h‘ V \ I ' ‘ ‘Generally, L 

doedeot .ale When a vendor intends to .ell bis 

(1) 101 P B 1891, 
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proprietary rights together with flfiTKiliit 
land after deseribing the proprietary land 
the words bameh hissa gh'imilat deh or words 
to that effeot are need. In the present 
instanoe, however, Mieri did not porport to 
sell hhetoat land together with a share in 
the shamilot deh. He sold the khcw3t land 
with all its rights and then added a olanse 
whieb, literally translated, means whatever 
rights I had in the thamiht in respect of 
the above-mentioned land all those rights 
now belong to the porehaser,” The deed does 
not state that the seller does own any 
share in the ghamilat, and it appears to me 
that the deed was so worded beoaase 
Misri was not sure whether he owned any 
share in the thamilat in oonseqnenoe of 
Khaira’s sale to him. There is no covenant 
in the sale deed that if it Urns ont that 
be owni no shamilat land in respeet of 
the kheipat land sold be will compensate the 
vendee. I, therefore, hold that Bhola Rani 
is not entitled to be eompensated ont of 
Misri’s kheteat land for the loss of $hamilat 

conseqaent on Hussain’s suit. 

I aosordingly accept the appeal and, 
modifying the decree of the lower Appellate 
Court, dismiss the plaintiff’s suit for posses- 
Sion of the 58 kanaU of proprietary land 
and restore the decree of the Brst Cour^t. 
Under the circumstances, 1 direct that the 

parties bear their own costs throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal psoa Appellate DcctiEE No. 805 

OP 1918. 

Juue 9, 1920. 

Present : -Justice Sir Syed Shamsul Huda, 
Kt , and Mr. Justice Panton. 

ham SUn'daB das, am. os 

Heir and Leoal REPBBseHTATiVE RAKLdtl 
CHANDRA DAS, Minor, bt bis MotciBB and 
NEXT PBiBND BILASH MUNJARl DASl 
Plaintifp — Appellant 
versus 

SHAJIDUR RAHAMAN ano anotuir— 

Defendants — R tspONuiNTi. 

Cicil Procedure Code (Act V oj 190 ^;, 0 XLl, r. 4 — 
Decree against sevcritl defendants on common ground 
^Appeal bg oite— Appellate Court, jurisdiction of, to 

p«rj/dfcrri •/ 


%VLero a decree proceeds against several defendants 
on a common ground, an Appellate Court has -juris* 
diction under Order ZLI, rule 4 of the Civil Pro* 
cedore Code, upon the appeal of one defendant only 
to vary the decree in favour of all the defendants. 

Appeal against the decree of the Sub- 
ordinate Judge, First Court, Sylbe*, d%ted the 
9th of January 1918, reversing that of the 
Monsif, Second Court, at Moolvi Bazir, dated 
the 28th of Jnly 1917. 

FACTS appear from the judgment. 

Dr. 8arat Chandra Basak (with him Baba 
Pareth Lai Shome), for the Appellant.— The 
decree should have been allowed to stand 
as regards the defendants who did not 
choose to prefer an appeal. It was only 
defendant No. 3 who preferred an appeal. 

I beg to submit that the Court of Appeal 
bad no jurisdiction to vary the decree in 
favour of all the defendants, as all of them 
did not appeal. The Appellate Court bad 
gone beyond its legitimate jurisdiction, and 
so I assail the judgment of the Appellate 
Court. The other side will argne that the 
judgment of the learned Judge is right 
and proper, regard being bad to the pro- 
visions of Order Xh\ rale 4, Civil Procedure 
Code. But I submit that that section does 
not authorise the learned Judge to pass the 

judgment as he has done. 

Baba Ja/»Wra Mohan OJaudhury, for the 

Respondents, was not called upon. 

JUDGMENT.— This appeal is cooemded 
by the endings of fact arrived at by the 
lower Appellate Court. It has been urged 
that the first Court had passed a desree 
against all the three defendants, and the 
appeal having been filed only by one of 
them, namely, defendant No. 3. the desree 
conld not have been reversed .as regards 
the defendants who did not appeal, and 
that, so far as those defendants were con- 

aerned. the decree should have been albwed 

to stand, We do not thiok that this con- 

tention is well-founded. 

Order XLI, rnle 4 is snfficiently wide to 
give jorisdiotion to the Appellate Court to 
vary the decree in favour of all the defend- 
ants, the decree against them proceeding on 

a common ground. ,..,.* o „:*h 
The appeal is accordingly dismissed witn 

oodts. 
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LAHORE HIGH COURT, 

Second Oiyil Appeal No. 3108 op 1916. 

Jannary 2, 1921. 

Freienf:— -Mr. Justice Cbevie and 
. Mr. Jaetiee Martincau. 

MOHAMMAD DIN and otubk8 — 
Dipendants— Appellii Ti 

I ersus 

THAKAR SINGH— Pluntipp APD JHANDA 

SINGH — Dependant — R pspONDtHTg. 
Custom— Alienation— Necessity— Re-marriage, whe. 

th6r necessity^Sale partly for necessity^Decree, form 
of. 


Where a sale is held to be partly for necessity it 
should not be converted into a mortgage for the 
sum proved to have been paid for necessity, the sale 
should be allowed to stand subject to the proviso 
that when succession opens out the heirs of the 
last male owner would be entitled to recover the 
land on payment of the sum found to have been 
paid for necessity. 

Sembie:— The re-marriage of a proprietor who 
has a son alive is not such a necessity as would 
justify the sale of ancestral land. 

Seoend appeal from the deoree of the 
District Judge, Sialkot, dated the I6th 
August 1916, reversiug that of the Sub- 
ordinate Judge. First ClaPs, Sialkot, dated the 
2l8t Daoember 1915. 

Me. J. 0, Vaughan, for the Appellant. 

JUDGMENT.— The plaintiff in this ease 
sued for a declaration that the sale of 111 
JanalA of land effected by hie father on 
the 6th of April 1904 should not affect hie 
revewionary rights. The land has been 
found to be ancestral and the only other 
question in the case is whether the alienation 
was for consideration and necessity. 

The land was sold for Re. J,20o! Of this 
sum Ra. 675 were doe to one Chanda Shah a 
previous mortgagee, and so far the sale was 

The rest of the 
ivs. i,JuU 18 made up as follower— 


Cash taken for the marriage 
of the vendor 
Earnest^money 
Pro-note 




370.0. 

13.0 

142-0- 


hi.« of tbepro-note are also said 

the eale but he had a eon alive namal 
he present plaintiff. The Bret Court he] 
that to get married again was such 

land Sn 

land. So the Bret Court held that tb 


eale was both for necessity and ooneideraiion 
and dismissed the suit. 

The learned District Judge on appeal 

held that as the plaintiff already had a 

eon alive re marriage was rather a luxury 

than a necessity and the eale of ancestral 

land was not justiBed. So the learned 

District Judge held that, though the sale 

was for coDsideration. necessity was not 

proved beyond Rs. 675 and, reversing the 

deoree of the Brat Court, the District Judge 

gave the plaintiff a deoree that the sale 

should not affect bis rights after his father’s 

death except to the extent of Rs. 675. The 

District Judge adds at the end of his 

judgment or in other words, I convert the 

eale into a mortgage for Rs. 675 ” The 

decree of the District Judge also winds up 

by saying the sale is converted into a 
mortgage.” 

The alienees appeal urging that the re- 

marriage of the vendor was a necessity. We 

know cf no authority in support of the 

. - I re* marriage of a 

A BK A L • ■ R SOD alive is 

such a necsseity as justiBes the sale of 

ancestral land, but we note that the only 
question raised in the appealis simply one 
of custom and we cannot go into the question 
in the absense of a certificate. 

The appeal, therefore, fails and is dismissed 
with costs, but on our own motion we must 
florreet the wording of the District Judge’s 
decree. The sale in such a case should not 
be converted into a mortgage, otherwise it 

18 quite oonceivable that the plaintiff might 

claim to redeem the land anywhere within 
sixty years The sale remains the same 
so far as the alienor is ooncerned, but when 
succession opens out to the plaintiff, be can 
recover the land anywhere within twelve 

The detree 

of the pistnot Jndge is upheld except that 

the words the sale is converted into a 
niortgftg 0 for Rs, (>75’^ &re omittsde 


Appeal dimmed. 
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OTJDH JUn.ClAri COMMISSIONER'S 

couRr. 

Rent Appeals Nus. 6 A^ d 7 of 1920. 

Mhy 13, iiO 

Piesent Pur.dit Kanhaiya Lai, 

A. .1. C. 

l%iliurain GIRRAJ KUNWAR— 

Pl 41 nTiFF— Appeli.ani- in both 

CHANDRA SEKH\d and others— 

DtFaND^NT:? - ReNPO 'OENT d IN No. 6 

( F t9.0 

TIRBENI PRASAD— Def«nd»nt— 

RkspoaD'NT I N ). 7 OK I P‘20 

Landlord and tenanf - Rent— Tenant holding culti. 
voted and uncaltiinled land— Ejectment from culti- 
vated portiou-H'nt payable (or remainder, 

A tenant who bolds both cultivated an«l unculti- 
vatod laud-thu latter under a grove-tenure -at a 
certain rental, and who is ejected Irom the cultivated 
portion, is liable to |.ay proportionate rent for tLc 
loniaiuder. ^p. 403. col. •.] 

Appeals from ihe decree of the Dietriat 
Jodge, Rue Bareli, dated the 23rd Deaember 
1919, 'reversiDg tlio order of the Aeeietaiit 
Oolleotor, Piret Clase, Rae Bareli, dated the 

10th February 1919. • 

The Hou’blo Pandit Ookaran ^ath Mttra, 

for the Appellant in both appeals. 

'Messrs. Buheshicar Nath Sfivastava^Niumat 

Vllah, Ghnlam llus-‘in and IFujid Ah, for the 
Respondents in Appeal No. o. 

JUDGMENT.— These appeals arise out 
of a suit for arrears of rant in roApeat of 

Bome grove land held by “>0 f 
It appears that the aneeBtors of the defend- 
nuts were Ihekcl.n of the entire v.llage 
in whiah tbo said groves are situated. 

Durinff tho aurrenoy of thotr theka they 
planted trees from time to tune over land 
Uich was till then unriei oult.vation. Before 

F‘$U they oouvtrttd 112 6i(7'jo5. lt> bietros 
of oultiva.od land into Rrnve 1 w.d by 
trees thereon. Between I2b3 and 
F<uH they farther ooaverced Uo btghas, 

14| bis'.oas of ouUivated laud 
laud by plantiog trees thereon. At the 
time of the Summary Settlement wbioh 

took phee in 1&59 the 

of the oonBsaated properties held by the 
Government. On aertain reports made by 
the persons in immediate anarge of the 
village a rent of R.. 114 8 0 assessed 

on the former area aud a rent of Ks 2/4 ^ o 
Tvae assessed on the latter on the ground 
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that the ihekadars had no right to deprive 
the Government of the rent whiah the 
said areas had been fetahing before the 
trees were planted. The thetradars evident y 

held certain groves besides, whiah were of old 

etanding. 

In the winh-ulari prepared at the first 
Regular Settlement a portion of plot No. 2,000 
khnnra, measuring 62 btghas, 19 biiteat, 2 
buwir.si*, was shown as an old grove held 
bv Bisheshar Prasad, R»ra Naraio. Gioesfa 
Prasad and Balbbaddar Prasad rent free 
from 24 years. The remaining portion 
was assessed at Rs. 31. Another grove 
standing on a portion of No. 2672 old 
khisra, measaring 5 h'ghai, was similarly 
shown as hfld by ths same psrsons rent-free 
from 16 years. The remaining portion of 
that plot was assessed at Rs 4-6-0. Another 
plot No. 2034 old khnsra, measuring 

bighif, 4,bi8W6, 18 out of wbieD 

2/ bigh'St 8 btneas were grove ™ 

shown as rented at Ra. 

was a fourth plot bearing No. 2622 old 

kkanra, measuring 2 bighas, 18 
biswans-s, which was shown as land he d 
on grain rent amounting to Re. ID per 

year. 

By the time the recent Settlement was 
started, the condition of things appears to 
have been considerably changed. The 

kkatauni for 1299 Fasli 
that Settlement shows t^at plot 
old kkasra, which eoutained ^2 9 

bUw^s. 2 biswaniU of grove land held 
rent-free at the time of the Brst ^eular 
Settlement, was assessed to a rental of 
R 9 11-9 0, due possibly to a portnn of 
the grove land having been brought under 

aon'ained 5 h'ghai of grove land and 6 

bighai, 13 biswas. 6 cf 

rod. was assessed at Rs. 6 6 0 instead o 
Rq. 4 6-0 which was the rent assessed at 
the time of the Regnlar Settlement. The 
third plot No. 2034 1 old measuring 

60 higkas, 18 b.itpas, was asies-ed at Rs- 
9 8 0 and held by Rim Narain. and 

No 20U/2 oldfeWcrs measuring 25 biy'ioA, 

4 bhwis was assessed at Rs. 44 

hsld by Giya Prasad. With regard to the 

f^,ar(h plot No. 2622 old 

was shown to have risen from Rs. ID to 

Rs. 16-4-0. 
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At the last Settlement the entire area 

held by the defendants, oaltiva'el and 

Qooaltivate'l, was lumosi np 'ojjether and 

assessed at a rental of R*. 167 8 0, repre- 

eentioff a total area of 131 h^ghiSt 3 hiswis. 

Oat of the sail area t^ie defendants have 

Binee been ejeeted from 26 high'H, 13 

hitwat of ooltivated land. The present 

anit has been SKd with regard to the re* 

mainder of the land whieh is ouoaeiedby 

trees. Tbe notioe isened by the plaiotiff 

to ejest the defendants from the latter 

was disallowed by tbe Revenne C.inrt on the 

ground that tbe land was held under grove* 

tennre from whiob the defendants oonld 

not be ejeeted. The Court of Brsfc instance 

deoreed the olaim for proportionate rent in 

respeot of tbe grove land in question. 

Tbe lower Appellate Court disallowed the 
•laim. 

The kh'Ha>ini for 1299 indicates the 

rent which was assessed on tbe grove lands 
in question before the last Settlement took 
plase. ^ Prom the proceedings which took 
place in 1859 it is evident that the pro* 
prietor of the village for the tims being 
assented to ooltivated land being oonverted 
into grove land on condition that (be persons 
who planted the grove, paid rent there- 
for at tbe rate at whiob rent was levied 
in respeot of it before it was so con* 
verted. Whether tbe groves which now 
exist are the groves wbiflh were then planted 
•annot definitely be ascertained. Most of 
the trees then planted may have died out 
or been out by the persons to whose 
shares the land oocopied by the saidgnves 
may have betn allotted by partition. The 
thekadarn may not. moreover, have considered 
it profitable to maintain all the trees after 
the land J^as assessed to rent. In any 
ease, in -2^9 Fath the rent found assessed 
on the portion of No. 2000 old correspond 
iDg with Nn. 2-0o new khasaa, measuring 6.i 
I9biawm 2 b.tw%nsi$, ^as Ri. 11-9 0 
that ?«3es«ied on No. 27 J2 old correspond! 

bjh^, lSbi,w^. ebiminsis, out of which 9 

Rs. 6 6 0, that on the protion of ^o. 20.i4 

old corresponding with No. 2266 new *Wa 

out of which only 27 bigkaa, IS biswaa^ 

13 DOW grove lands, was 

Its. 9 8*0 and that on No. 2622 old 
•orrespond.ng with No. 3000 new l,Wa 


meaporing 3 highaa, \8 bisvai, 18 bisw neis, 
was Rs. 16-14-0. The proportionate rent 
for which tbe defendants are liable for 
the grove land in qnestion according to that 
arrangement is thns Rs. 1 1-9*0 for land 
No. 2z2t‘, Rs. 5*5.0 for No. 3i33, Rs. 9 8 0 
for No. 2266 and Rs. 16.14 0 for No. 3000 
or R?. 4t.4 () in all. The claim is for Rahi 
132.3, 1324 and 1325 Fu»li. 

The appeals are, therefore, allowed and 
the claim of the plaintiff deoreed for 
Rs. 10; 2 0 with interest at one per cent, 
per mensem from tbe date the rents fell doe 
and proportionate costs here and hitherto 
and fntnre interest at 6 per cent, per annnm 
from tbe date of the euit till realization 
against the defendants, who will bear their 
own costs tbrcnghout. 


Appeals allowed . 


LAHORE HIGH COURT. 

Civil Revision Pet.hon No. 216 of 1920. 

Janoary 3, 1921. 

Present .lostice Cbevis. 

LADHA SINGH— Pr.iiNTiPF 

— PEriTIONER 
versus 

AHMAL) YAR iND others— D sFENPANTi 

— RifseoNDffNTS. 

^u-njah Alienation of Ltad Act (Kill of'gm) e 

Mortgage by anricultarist in favoMTo! third per$on i,i 
order to patj ofj debt due to non-agiiculturist, validity 




^ lu puoiic policy 

m a third party coming lu «nd taking the land of 

a-i ugncultundcou morigige. uiuiortaking in oscliuiiire 
to pjiy nir the debts due i>ytho ni'irigagor to a non 
agriculturist [p. 4h.t, eol. , .] 

Fell 10 I-, uuaer heotion 44of Act III of 1919 
for revision of the decree of the Senior 
Sabordinate Judg?, Gujrafc, dated the 28th 
November 1919, reversing that of the 

Mnnsif, First Claes, Gnjrat, dated the 29th 
July lyj 9. 

Mr. Beni Pershad Rhosla, for the Peti* 
tioner. 

Mr. Zof^la Khan, for Ahmad Yar. 
Respondent No. I. ’ 
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JUDGMENT, — The plaintiff in this oaee 
was owed Rs. 2^4 by Ahmad and Maham* 
mad. As the plaintiff is a non agrioal* 
torist, the land of Ahmad and Mohammad 
aoald not be alienated in his favoar, so 
Abmad and Mohammad mortgaged some 
of their land in favoar of Abmad Yar who 
exesuted a bond for R«. 200 in favoar of 
the plaintiff and another bond for E?. 34 

in favoar of the plaintiff's son. The plaint- 
iff’s son sabaeqaently saed on the bond 
for Bs. 34 and got a deoree against 
Abmad Yar for Rs. 80 prlneipal and interest. 
The plaintiff in the present sait saes on 
the bond for Rs. 200, slaiming Rs. 500 
prinoipal and interest. Ahmad Yar’s defence 
is that he was only a nominal mortgagee, 
introdooed merely beoaase the Land Aliena- 
tion Aot was a bar to the land being 
alienated in favoar of the plaintiff. The 
6rst Ccart held that the transaotion was 
a benami one bat gave a deeree for Rs. 200 
against Ahmad Yar, remarking that he 
woold retain his interest as mortgagee, and 
disallowing the olaim for interest on the 
ground that the plaintiff bad all along been 
reseiving a share of the prodaoe of the 
land. The learned Senior Subordinate 
Judge on appeal held that as Abmad Yar 
was only a benami mortgagee, no decree 
ooald be passed against him, and so the 
suit was dismissed with oosts. The plaintiff 
applies to this Court for revision. 

There is nothing illegal or opposed to 
publi# policy in a third party ooming in 
and taking tbe land on mortgage, under- 
taking in exchange to pay off the debts 
due by the mortgagors to a non agriaol- 
turist. Farther, in the present case it 
appears that Abmad Yar has sinoe attempt- 
ed to sell his rights as mortgagee to 
another agrioulturist, though I am told that 
this transaotion fell through and mutation 
of names was refused. I am unable to see 
any reason for releasing Ahmad Yir from 
the obligation which he undertook when 
the land was mortgaged in his favour. 
There seems to me no sufficient reason for 
holding that Ahmad Yar’s name was merely 
borrowed and that he never really held any 
rights as mortgagee. The mere fact that 
the plaintiff subsequently received a share 
of the produce does not necessarily point to 
the transaction being benami. Sach an 
arrangement might well have been come to 


between himself and the mortgagee in order 
to prevent interest oharges from swelling. 
1 consider, therefore, that Ahmad Tar is 
liable under the bond which be bad ezecut* 
ed, but as the lower Courts have found 
that the plaintiff has been receiving a share 
of the produce, the plaintiff will recover 
only the prineipai sum doe under tbe bond. 

As to tbe amount which the mortgagors will 
have to pay Ahmad Yar to redeem tbe land 
from him, this need not be determined in 
tbe present suit ; it will probably be a 
matter for decision should a redemption 
suit be brought later on. 

I accept this application for revision and, 
reversing the decision of tbe Senior Sub- 
ordinate Judge, l give tbe plaintiff a decree 
for Rs. 200 against Abmad Yar, The 
plaintiff himself complicated matters by 
taking the produce of tbe land which was 
not mortgaged to him, and I leave the 
parties to bear their own costs in all 
Courts. 

Application accepted. 


CALCUTTA HIGH OURT. 

Civil Rolcc Noe. 2-5 *wd 50 op 1920. 

July 5, lir20. 

Present:— Sir A«aCo-‘h Mookerjse, Kt., 
Acting Chief Justice, and Justice Sir 
Ernfst Fletcher, Et. 

KUMUD BAN MOHUNT— Pstitioncr 

veT$u$ 

TRIPURA OHABAN CHOUDHURY 
AMD othekr— Opposite Pak 
Hindu lAtw^Religioua enioii>»nen«—Mahant, poit- 
<,on and power>t of— Prouami, whether personal 
property of Mahant— ittfsidonce of vlahant— Cost of up- 
keep, whether te be borne by endowjnent. 

The pronami offered by the faithful to the Uahant 
of a Hindu religious endowaiont U the personal 
property of the Jfa/iant and is no part of the income 
of the endowment, [p. <66, col. l.j 

There is a fundamental distinction between the 
offerings made to the deity and the offeringe mado to 
tbe ifahant personally If offerings are made to tM 
deity, they belong to the endowment ani must M 
applied by the ifahant for the purposes of tho 
endowment } ou tho other band, if offeringe arc madoi 
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hj tho faithful to the ifofiant personally, they do 
not beoome merged in the income of the endowment, 
[p. 46H,ool. I.] 

Whether a particular offering is made to the deity 
or to the Mahant personally, depends upon the 
intention of the faithful devotee and no inflexible rule 
can be formulated, noroan any general test be prescribe 
ed,for determining whether on a pardoubir occasion 
the offering wus made Co the deityor to the iluhant 
personally, [p. 4^6, ool 2 } 

Whore by acon^ient order the proHa»»»», or personal 
offering to the J/n/ianf of a religious en lowmen^, is 
not to bo treated as part of the income of the endow- 
ment, that order is binding on the parties so long as 
it stands, [p 4«0, col. 

The dweiring-house of a Hakant, being part and 
parcel of a religious endowment, must be main- 
tained in snitable condition as the proper residence 
of the spiritual head of the endowment, out of tho 
income of tho endowment, [p. 46b, col <?.] 

Rales agriiDst the order of the Distriet 
Judge, Chittagong. 

Facts appear from the jadgment. 

Babu S*p»n Behaii Qko$e (Jr.) (wilh him 
Babas Ohandrj, Kant and Promathanath 
Baneriee), for the Petitioner. — The peti 
tioners before yoar Lirdsbips question the 
propriety of an order made by the Distriot 
Judge cf Chittagong with regard to the 
annual budget of a oertaio Hindu religious 
endowment, the temple at Sitakuodu, wbiob 
is the subjeot- matter of a suit under see- 
tioD 9'^ of the Code of Civil Prooedure. By a 
oonsent order it was arranged that the 
pronamt offered to the Mahant of the temple 
by the faithful would be his personal pro- 
perty and would form no part of the 
ineome of the endowment. It is now order- 
ed that as the p^O'iami is to go to the 
Mahant, aertain items -of expenditure of the 
endowmsnt will not bs met by the income 
of the endowment. Aooording to the con- 
sent order, as also in aosordanse with well* 
established law, the pronimt is the personal 
property of the Mahant. That being so, 
there is no reason why all the legitimate 
expenses of the endowment should not be 
met by its insome. Moreover, in the budgets 
as submitted by the A^u/iaf^^ there is not 
a single item of expenditure whish is not 
legitimate. The expenses of repairing the 
MahanPi residenss have baeo disallowed. 
Thw oionot bs done as the Mah'int is 
entitled to maintain his position and dignity 
as bead of the religious endowmsnt. Rsferg 
to Umefhanania Dut Jha v. Kavanuh'jsjr 
Prosji <injh (1). 

(0 17 lud. Cas. 969i 16 0, L. J. 431; 17 C. W. N. 

941 . 


Baba Dnsarathi f^anyal (with him Babus 
Eir'ilal Ohaitriivarty and iSaraf Ohanlra 
Mitra), for the Opposile Parties. — The Dis- 
trioC Judge pasRed a perfeotly oorreot order. 
When the oonsent order wa^ made, it was 
nnderstond as the prcnami was to go 

to the certain itsmi* of expenditure 

nould nor, m future, bs borne by the 
endowment. This wa^ the most natural 
arrangement, for tba Mohint was not to 
aoqnire property. WnaCever insome may 
oome to him as iiahant should be spent for 
religious purposes. 

Baba Bipin Bekari Qhosi was not sailed 
upon to reply. 

JUDGMENT. 

Moofsi JB*, Acia. 0. J. — We are invited in 
this Role to oon!<ider the propriety of an order 
made by the Distriot Judge with regard 
to the annual budget of the Sita Kundu 
Temple, wbiob is the subjeot master of a 
suit under seotfon 92 of the Civil Prooedure 
Code, in bis Court. 

The litigation has been pending for many 
years. Ou the 20i;b November 1 91 1 anap- 
peal was preferred to this Court against 
the deoision of the Distriot Judge deolioing 
to remove the late Mahant. In this Court a 
desree was made by oonsent of parties, on the 
Pth February 1915, and a soheme was drawn 
np, on the model of the soheme sanotioned by 
the Jndioial Commitee in the oaseof Prayag 
Doia Ji Faru V. Terumda Srirangacharla Vurtt 
(2). and applied by this Court in Umeahananda 
Dut Jha V. Havineahaar Proaad Singh (1), 
One of the direorions given in the soheme 
was that the M-ihant, two months prior to 
the oommenoement of every Bengali y^ar, 
would prepare and 61e in the Distriot Court 
a budget of the expenses to be inourred 
in the ensuing year. There was a supple- 
mentary provision that the Treasurer would 
put the Mahant in funds for all disburse- 
ments aooording to the budget and for 
any further expenditure ooosidered neoessary 
by the Mahant ; but unless by leave of the 
Distriot Court suoh farther expenditure was 
not to ezoeed Rs. 500 during any one year. 
The soheme has been in operation for some 
years, and there have been disputes from 
time to time as to the items to be inserted 
in the budget, with the result that by a 


M. Ii. T. 119; 17 U. L. J. 230} 34 1. A. 78. 
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eabseqoeDt eonseDt order it wan deoided t^at 
the pronamif or personal offerins to the 
Mahant by the failhfnl, eboold not be treated 
as part of the inaome of the endowment. 
After this order bad been made by eonsent, 
the budget for the following year was enb* 
mitted by tbe Mahant to the Distrist Oonrt. 
ObjeetioDB were tberenpon taken on behalf 
of some of tbe plaintjffe who bad iostitnted 
tbe salt as lepresentatives of the Hindn 
•ommunity, that certain items of expenditure 
sbonld be exolnded on the gronnd that as the 
pronami was now to betaken by the Mahant^ 
some of tbe items of expenditare, whieb in 
previone years had been met from the 
inoome of the endowment, sbonld be thrown 
npoD him. The l):striet Judge has aooepted 
this contention as well founded and bas 
modiBed the budget asoordmgly. We are of 
opinion that this view cannot possibly be 
supported. 

Mr, Sanyal for the plaintiffs has contend- 
ed that it was understood when tbe con* 
sent order was made with regard to the 
pronamt that certain items of expenditure 
should no longer be borne in future by 
tbe endowment. It is impossible f )r us 
to entertain this suggestion ; whatever tbe 
motives cf tbe parties might have been, 
they are bound by the consent order so 
long as it stands, and by that consent 
order tbe pronami is the personal property 
of tbe Mahant. This, indeed, is in accordance 
with wbat is well established law. It a as 
pointed out by Mr. Justice Banerjee in the 
case of Gxrijanund Datta Jha v. Sailajanur.d 
Dotta Jha (3; that there is a fondamenial 
distinction between tbe offerings made to 
the deity and tbe offerings made to the 
Mahant personally. If offerings are made 
to the deity, they bel'^ng to tbe endowment 
and must be applied by tbe Mahant for tbe 
purposes of tbe endowment : on tbe other 
band, if offerings are made by tbe faithful 
to tbe Mahant personally, they do not be- 
come merged in the income of tbe endow- 
ment. Illustrations of tbe applications of 
ibis principle will be found in tbe oases of 
DhadphaU V- Gurav{4,>, Kashi OhandraOhucker- 
bul'v V. Kailash Ohandra bonaopaahya (5) 

(8) 26 C. 646; 12 lud. Deo. (n s.) 429. 

{'if G B. 122; 3 lucl. Doc (N. c.) 639. 

(6> 26 0. 366; a C. W. N. 279; 13 Iml. Dec. (.N. 8.) 
931. 


and Knlyana Venkataramana Aiyanyar *v, 
Katiuri Eianga Aiyar.gnw (6) whether a pHrti* 
oular offering is made to the deity nr 
to the Mvhant personally depends upon 
the intention of tbe faithful devotee and 
no inflexible rule can be formulated, no 
general test can be prescribed, to determine 
whether on a partionlar occasion tbe offer- 
ing has been m^de to tbe deity or to tbe 
Mahant personally. But so far as tbe 
pronami is concerned there can be no 
doubt tbat it is made to tbe Mahant per- 
sonally and becomes bis personal property, 
it is, consequently, impossible to maintain 
tbe view tbat, because tbe Mahant takes 
tbe pyonami, certain items of expenditure, 
which in previous years bad been legiti- 
mately thrown upon tbe income of tbe 
endowment, should thenceforward be thrown 
upon the Mahant personally. The items 
have been placed before ns, and we are of 
opinion that they were rightly charged on 
tbe endowment in previous years, and should 
not have been thrown on the Mahant in 
tbe budget under consideration. 

A question bas been raised as to whe- 
ther money shcnld be spent out of tbe 
income of tbe endowment for the repairs 
of the dwelling-house of the Mahant., We 
are of opinion tbat the necessary repairs 
should be effected from tbe income cf (he 
endowment. Tbe dwelling boose of tbe 
Mahant .is part and parcel of tbe endow* 
meet and must be maintained in a suit- 
able condition so as to be proper residence 
f>r the spiritual head of the religions 
foundation. As was pointed out in tbe 
oa^e of Umeshanand Dut Jha v. Ravaneshwar 
trotad •'ingh (1), so long as tbe Mah>nt 
rernains inotfice, be most be treated with 
the dignity which belongs to tbe bolderof 
tbat effiae. In the present case, there Is 
ample indication on the part of tbe plaint* 
iffs that they have endeavoured to take 
objections wbiob, if accepted, would serious* 
ly affect the dignity and position of the 
Mahant. 

Tbe result is tbat the Role is made 
abeolote, tbe order of tbe District Judge 
eet aside, and the budget approved as sub- 
mitted by the Mahant. 

We are finally of opinion that it it not 

necessary to have an E-amioing Committee, 

88 Ind. Csa. 73:20 M. L. T. 490; 5 L. W. 625} 
(11.17J M. W. N. 400; 40 M. 212j 31 M. h. J. 777. 
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on tbe obvioQs ground that moltipHoity of 
maobinery always leads to inorease of dis* 
pate. Tbe Examining Committee mnet 
eonseqnently be disobarged. Rale No. 50? 
will be disobarged. 

Flitchcb, agree. 

Bule$ duchavged. 


OtJDH JUDICIAL COMMISSIONER’S 

COURT. 

Fiust Civil Appeals Nus. 35 and 47 op 1919. 

May 6, 1920. 

Present : — Pandit Kanhaiya Lai, A. J. C. 

Gauri Nath kaeaji amd others — 

Plaimtipfs— AppilLahts ip No. 35 
ard Rispordbmts IP No, 47. 
ver$u8 

RAM inARAIN anuotucks — Dpfbndamts 

— BEaPONDEsTS IP No. 30 AMO APPELLAPTS 

IK No. 47 

Tetnple — Public dedication— Prcsumption'—M&h&nt, 
powers and position of. 

Where a temple was built for public worship and has 
been opeu always to such worship the facts that tho 
first worship was per*ormed by a member of the 
public 5 that the temple has received further grants 
and gifts from the public that fairs and public 
worship are annually celebrated, and that admissions 
as to tbe temple being wakf have been made in 
previous litigation, are sufficient, in the absence of 
evidence that the temple was gifted to a particular 
Uahant, to raise the presumption of a public dedica- 
tion, ai d the Mahant of the institution is not tho 
absolute owner of the whole income derived from the 
trust property, tbe assets being vested in him as 
owner for the time being as trustee for the institu. 
tion nor, except in cases of necessity, has he any 
power to alienate the property} nor can he apply 
tho surplus income to his own peisonal uses but 
must add the same as an accretion to tho trust 
property [p. 46y, col. 2; p. 47U, cols. 1 A 2.] 

^ Appeals from tbe decree of tbe Third Ad- 
ditional Dietriot Judge, Lucknow, dated tbe 
l4tb May 1919, 

^ Baba Maheeh Prasad, for the Appellants 

in Appeal No. 35 and Respondents in 
No. 47. 

Mr. M, N, Chakf tor the Respondente in 


Appeal No. 35 and Appellants in Appeal 
No. 47. 

JUDGMENT. — The dispute in these appeals 
relates to tbe Mahabir Temple situated in 
Aliganj, one of tbe suburbs of tbe Lusknow 
City, and tbe properties appertaining thereto. 
Tbe defendants and tbeir ancestors have 
been in ebarge of the temple from 
some generations, Tbe allegation of 
tbe plaintiffs is that tbe defendant, Ram 
Narain, who describes himself as tbe Makant 
of tbe temple, has been mismanaging the 
affairs of the temple and neglesting the 
repairs of the butldinge attaobed thereto; 
that (he other defendants have also been 
fattening themselves on tbe income derived 
from tbe temple property; that some of tbe 
temple property has been wrongfully alienat* 
ed and the religious services at the temple 
are negleoted. They also allege that tbe 
defendant, Ram Narain, has a oonoubine in 
bis keeping; that some of tbe other defend- 
ants are also men of an undesirable cha* 
racier, and that no accounts of tbe income 
and expenditure of tbe trust property have 
been kept by them. They sue for tbe removal 
of tbe defendants from tbe charge of tbe trust 
property and ask that a suitable scheme 
may be framed for tbe proper adminis- 
tration of tbe trust. 

Tbe defendants deny that tbe temple 
was a public trust of a religious or 
charitable nature. They allege that tbe 
temple was tbeir private properry, to which 
the public bad no right of access except 
on such conditions as tbe manager of tbe 
defendants* fimily might from time to 
time impose, and that they have kept up 
the performat oe of religious services re- 
gularly. They admit that they have kept 
no account of tbe income and expenditure 
of the property, and that they have alienat- 
ed a small portion of tbe same, but 
they assert that they have made those 
alienations for family purposes and have 
made repairs and reconstruotions in tho 
coarse of tbeir management. They also 
assert that they have been in adverse 
possession of tbe disputed property and that 
tbe claim is barred by limitation. 

Tbe Court below found that tbe temple 
in question, with tbe property attached to 
it, was a public trust of a religious and 
charitable nature; that the defendants 
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mismanaged the frost and neglected to ke^p 
the temple property in proper repair, and 
that OP© of the defendants, Ram Narain, 
who deioribed himself as the Mahani of 
the temple, had a ooroobinein hie keeping 
and waa uoGt to aontinoe in charge of it. 
It accordingly framed a scheme for the 
adminislration of the trust, the essential 
featnres of which were that the defendants, 
Laohhman Dae, Radha Kiehan and Ram 
Ohandra, were permitted to realize the 
income of the trust property and to ap- 
propriate 75 per cent, of the income for 
the maintenance of their recpeotive families 
and to pay the remaining 25 per cent, 
to the committee of management for 
carrying out the purposes of the trust. 
Both^ the parties are dissatished with that 
deoieion. 

The 6rst question for consideration is, 
whether the temple in question, wi'h the 
property attached to it. is a private trust 
or a public trust of a religions or charitable 
nature. It appears from an inscription 
affixed above the northern door of the 
main temple building that the temple was 
built in its present form by Lala Jatmal, 
in accordance with the suggestion of 
Mahant Kbaea Ram, in Sambat 18)0 or 
17S3 A. D. The inscription records that 
the construction of the manduk, or dome of 
the temple, was completed on Tuesday 
Baisakh Sadi 5, t^amhat 1840, correspond- 
ing with the iith May 1783; that Lala 
Jatmal received the grace or blessing of 
8hri Mababirji and that Lala Sada Naod 
parformed the worship. It is not possible 
to say whether the idol of Mahabirj! was 
brought at the time from some other place 
and installed there or whether some sort 
of temple or structure containing the idol 
existed there from before. The latter is, 
however, more likely, for the date given is t ot 
the date of the installation but tre dale of 
the completion of the dome, and the worship 
is said to have been performed not by Jatmal 
but by SadaNand. The main temple buildirg 
contains, in addition to the temple prop-^r, 
several apartments for the accommodation of 
pilgrims or visitors and the residence of 
the rujari or Mahani. Round that build- 
ing is a large enclosure marked as No. 33 1 
in the old Settlement map of Snekbapur, 
measuring 2 bighae^ 2 btsw ti, with a 
Ift^gc pond and an open piece of land 


standing behind it on the west, which 
was enfe-ed in the name of Shen D n. the 
then Mahin*, at the old Settlement. The 
entire plot with the pond and the land 
on the west is evidently the property of 
the temple and has remained in the posses- 
sion of every successive Mahant since 
except for suoh alienations, as any of 
them may have made, the validity of which 
cannot be determined io this proceed- 
ing. 

In 1267 FoiZt, Durga and Ram Shankar, 
the Cbowdbris of Aliganj, executed a 
mohearnama, declaring that 5/6th8 of a 
grove standing in front of the A»th>n 
Mahabir, bad been given by their ancestors 
to the Mahani of the Mahabir Temple and 
the remaining l/6tb share had been sold 
by Baba Ram to Moti (Exhibit A J). As 
the temple has a door on the west, too, it is 
not improbable that the land entered in the 
name of Mahani Sbeo Din at the old Settle' 
meat may have been the site of the grove 
herein referred to« 

In 1269 Fashf Chbedi and Dukhu gave 
two plots of land in Aliganj to Tnakur Dan, 
the Mahani of the Temple of Hanumanji 
(Exhibit A 2); and in the same year Ram 
Dayal, who held a part nf the house of 
Cbheda and Dukhi, sold that part to the 
Mahani (Exhibit A 3). Thakur Das is stated 
to have been the brother of Hulas Dao, the 
name of whose son, Sheo Dir, Ggures in the 
bhatra of the old Settlement. The exact 
identity of these plots is not, however, ascer- 
tainable. 

On the 18th June 1855 Sbeo Din, the 
then Mah int of the temple, mortgaged a 
dalan and a shed standing in the enclosure of 
the temple with Ram Din. In 1876 Mtuam- 
mat Janki. the widow of the younger brother 
of Ram Din, 6Ied a suit for possession of 
the same, alleging that she had been wrong- 
fully ejected therefrom by Gopi Nath, the 
predecessor of the present defendant, in 
N ventber 1894. The eons and the widow 
of (iopi Narb. who bad died meanwhile, de 
fended that suit on the ground that the whole 
temple with the buildings appertainiug 
thereto was the property of Mababirji and 
was waqf property and that no person bad 
a right to mortgage the same (Exhibit 8). 
They claimed to be in possession of the said 
property as trustees, and eacceeded in eetab- 
lisbing that the mortgage made by Sbeo Din 
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wa« invalid (Exhibit 7). Sheo Din had 
died 28 or 29 years earlier, leaving a widow, 
Musammat Mabhana, bat witboot iesae. He 
was apparently saeaeeded ‘in the offioe of 
Mahant by Gopi Natb, a desoendant of an* 
other braneb of the family, to whiob Kbasa 
Ram belonged. Gar Sahai, the eldest son 
of Gopi Natb, was examined in that ease. 
He admitted that the temple was reputed to 
have been aonstraeted by Jatmal, that be 
was the Puiari of the temple, and that the 
Mahant bad the right to the ineome of the 
temple bat no right to the property attaobed 
to the temple (Exhibit 10). 

On the 28th Marab 1838 Mugammat Bitto, 
(he widow of Gipi Natb; exeeated a Will, 
wherein she deslared that the whole property 
in her possession, thoagh inherits^, was the 
liyagat or property of Mahabirji and that her 
SODS shoald divide the offerings at the temple, 
after paying all the expenses aonneated with 
the temple, among themselves in egual 
shares, bat none of them would have any 
power to alienate the property of the 
temple {rxyig-t mutailiq Atthan uSahabifji) 
(Exhibit A-9). 

Oo the 24''<h Jaoe 19D4 Gar Sahai exeaat* 
ed a Will b?qieathing his one*6fth share in 
the offerings ani in the temple property, 
whish be desaribed as his owo, to bis two 
son*, treating the grove, pond, trees and 
land as forming part of (he Mihabir Temple 
(Exhibit A.IO). 

The defendant's own witnesses admit tha^ 
the publia have a right to go to the temple 
for worship. Baba Hari Siankar (D. W. 
No. 1) s'ates that the poblio go inside the 
temple for worship and every Hinda has 
a right to go into it for the purpose. 
Mohan Lai (D, W. No. 7) and Shiam 
Bebari (D, W. No, 14) say the same. So does 
Bhagwant Singh (D. W. No. 2), thoagh be 
adds that the defendants ean stop them 
if they like, bat have never done so. There 
are several respaatable witaes^e3 prodaied 
by the plaintiffj, who depose that the 
temple is pablie pr>perty, at whioh regular 
worship is performed in the morning and 
evening and an annaal fair i^h^l^, whiob 
ia attended by from 30,000 co 4 i.OOJ persona 
and that the pabho have a right of 
worship at the temple. Tne d^ fendan^. 
Ram Naraio, admits that sevaral pre^eure 
1*0 the shape of brass doors, braes 


and the like have been made by the worship* 
pars to the temple and that, tbongb the 
members of the family of Gopi Natb divide 
the offerings, the temple or the bnildinga 
attaebed thereto eannot be divided or 
alienated. 

In a part of the temple building there is, 
for instanoe, a lantern post, made of stone, 
stating in Hindi that the entire stone work 
was done by Chandi Din, Mistri, and Jaoki 
Prasad in 1^02. The main gate of the 
temple possesses doors plated with brass, 
whioh bear an insoription in English, Hindi 
and Urda, stating that the doors were 
eonstraoted by the employees of the Lnoknow 
Iron Works on the 7tb Jane 1910. Above 
the eastern door of the temple there ia 
another insaription in Hindi, stating that 
the workmen of (be Laaknow Narrow Gauge 
Railway, under their Mistri Jawabir, bad con- 
stroated the Tiba in Sambaf 1965 or 1908 
A. D. At another plaae there is a wooden post 
for patting ap a fl^g, which is aovered 
with brass pUtes, bearing an insaription, 
indiaating that the same bad been aon- 
stroated by Panobam Srivastava and another 
workman rf Mashakganj, Loaknow, in 
Samh' t 1974 or 1917 A. D. From the main 
road there is a pathway leading to the 
templs, on either side of whioh there are 
raiof^d platforms for stalls and some apart* 
m nts in a more less rained aondition, in' 
tended either for the nse of shop-keepers 
or for the aoQommodation of pilgrims at the 
annaal fairs. Oo the oaaasions of these 
annaal fairs large offerings are made at the 
temole whioh the Mahant for the time 
being baa hitherto been appropriating. The 
worshippers visit the temple and make 
offerings daring the other parts of the year, 
too, and more partionlarly on Tuesdays 
without any let or hinderanoe. 

Tbeee faats are inoooaistent with the 
temple having been the private property of 
the dofeodan’^B. It was bailt by Lala 
•lat'.raal evMentlv for publio worship and 
ha-* been ooeo to pablio worship ever sinoe. 
There is no evdenoe that Lala Jatmal 
ma^e a vf' of the temple in favour of 

Mah ni K'la'ta Rim. After the oonstrnetion 

of iho temple was completed, the first 
worship was performsd by a member of 
the pablio and not by Khasa Ram. Tl.o 
tempip has received farther grants i.nd 
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gifts from tbe publio from time to time. 
The flelebration of aonnal fairs and pnblie 
worship, read with the ioeoriptioDS borne 
by the temple and the admissions made 
by the defendants in theprevioas litigation, 
go to show that the temple and tbe land 
and baildings appertaining thereto are pab« 
lie property. As pointed out in Mohan Lalji 
V. Gordhan Laiji Afa^araj (1) and Lachhman 
Das Baba v. Baijan Lai (2) a presumption 
of a public dedisation would not be an- 
justihed in tbe airoumstanoes. 

The next question is, whether Mahant 
Ram Narain and tbe other defendants 
have been mismanaging tbe affiairs of tbe 
temple and neglesting the performanoe of 
regular worship there. The Commissioner 
reports that he found some of tbe buildings 
in the enoloeure of the temple in a dilapidat- 
ed eondition, Bhagwant Singh (D. W. No. 2) 
says that the buildings to the west are in 
a dilapidated state from seven or eight years. 
The defendants admit that they have kept no 
aeeount of the iceome and expenditure oon- 
nested with tbe temple. They also admit 
that they have been appropriating the entire 
income derived from tbe temple and that 
some portions of tbe temple property 
have been alienated or mortgaged by 
them. 

A Mahnnt is not tbe absolute owner of 
the whole income derived from tbe trust 
property. All the assets of the MuH or 
Asthal are vested in him as the cwoer 
thereof for the time being in trust for the 
institution itself. Tbe nature of tbe owner- 
ship is, as observed by their Lordships 
of tbe Privy Counail in Ram Parhath Baa 
V. Anand Baa (3), an ownership in trust for 
the Mutt or institution itself and it must 
not be forgotten that, although large ad- 
ministrative powers are no doubt vested in 
tbe regining Mahonf, this trust does exist 
and that it must be respeoted. Tbe Mahant 
has no power to alienate any property 
exoept in oases of neoessity [Murugeaam 

(1) 19 Ind. Cas. 337; 3.5 A. 2fi8; )7 0. W. N. 741; 
11 A. L. J. 648i 17 c. L. J. 612, 16 Bom L. R. 606, 
(1913) M. W. N. 636; 14 M. L. T. 27; 40 I. A. 97 
(i*. C.) 

(2) ^8 lod. Cas. 800; ?0 O. O. 49. 

(3) 33 Iiid. Cae. 583; ‘13 O. 707 at p 714; 431. A. 73; 

20 C W.N. &02;14A. h J. 621; (19 6 141. W. N. 

40C; 31 M L. J. I; 18 Bom. L. U. 4!-0; 3 L. W. 656; -'4 
c L. J. 20 M. L. T. 267 vP. 0.), 


ll£81 

Pillai V, Qnana Samhanda Pandara Sannadhi 

(4) and Palanippa Ohetty v. Beivaailtamony 
Pandara Sannadhi (5) and even in regard to 
the surplus inoome his powers are of a very 
limited charaater, for, as pointed out by Lord 
Shaw in Arumchellam Chatty v, Vanh'tich -la 
pathi Ouruawamigal (6), be eannot apply the 
surplus iueome to his own personal purposes 
other than those sonneoted with bis duties or 
tbe dignity of bis offise, but must add tbe same 
as an aaeretion to the trust property. Ram 
Narain elaims to be tbe present Mahant \ 
but be has neglected his duties as Mahani 
Bud bis living nith a eonsubine. His 
brother, Ram Bharo^'e, is insane. Gur 
Sihai is dead. No explanation is forthaom- 
ing why tbe repairs of the buildings 
attached to tbe temple have not been carried 
out and no accounts are available to show 
bow tbe surplus inoome, if any, has been 
dealt with. Neither Ram Sabai. nor any 
of tbe members of the family of tbe defend- 
ants, can, therefore, be trusted with tbe Fole 
management of the trust. 

The sobeme of management framed by 
tbe Court below gives a seat on the com 
mittee of mauagement to Laohhman Das, 
one of the members of the family, which 
has hitherto supplied the successive Mahanta, 
The line of Mahnnt Khasa Ram, who was 
originally in charge of the temple when it 
was built in its present form by Lala 
Jatmal, has already become extinct. Sbeo 
Din was the last representative of that line. 
Hie widow, 1 usammat Makhana, has died too. 
During her lifetime Gopi Nath, a descendant 
of Asa Ram, the brother of Khasa Bam, 
managed tbe trust and acted as Mahan%, 
On the death of Gnpi Nath his eldest son, 
Gur Sahai, succeeded to the uffice. He was 
succeeded by Ram Narain, tbe present 
Mahai.t, who is nuSt to hold hat position. 
Laouhman Das, tbe next senior member of 

(4) 89 Ind. Cas. 669i 44 I, A. 98; 21 M. L. T. 288, 

32 M. L. J. 869; 16 A. L. J. 281; 1 P. L. W. 4^7, 6 
L. W. 769; 21 0. W. N. 761, 40M. 402, 19 Bom. L. R 
456; 26 O. L. J. 680: 1917) M. W. N. 487 . P. 0.). 

(6) 39 Ind. Cas. 722; 44 1. A. 147, 2 0. W. N. 729 
16 A. L. J. 486, 1 p. L. w. 697; 83 M. L J. J; 19 BomI 
L,R‘66 , M. L T. I, i 10!7 M W N. 607; ;'o o 
L. J. 63; 4»' U. /D' , fl L W. 222 P 0.). 

(6)63 Ind r as. 288; 24r\ W N. 249 at p, ^64: .37 M 
L. J' 460; IH9i M. W. N. 860; 17 A LJ. '.fi?. JO 
L. W.S42;2^ M L. T 47V} 46 I A' 204; 4.3 M. 26dj 
22 Bom. L. R. 467; 2 U. P. L. E. (P. C.) 10 ^P- C h 
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the family, is a fit person to represent the 
family on the eo'omittee. The eoheme of 
manaffement is, however, defeetive beeanse, 
thoQgb it nominally pUees the administra- 
tion of the tra^it in the bands of the eom* 
mittee, it prastioaUv allows three members of 
the family of Qopi Nath, namely, 

Lashhman Das, Etidba Kisben and Ram 
Chandra, to realize the inoome and ap- 
propriate 75 per sent, thereof and to make 
over the remainder to the committee of 
management for carrying oat the parposes 
of the traat, inslasive of the repairs of the 
temple baildings. Two of these persons are 
not even members of the committee. The 
peroentage of the inoome allowed to the 
defendants is, moreover, excessive and leaves 
an ineaffisieni margin for the repairs of the 
temple property and carrying oat the ob 
jests of the trnst. It seems desirable, there- 
fore. to alter the ssheme so as to entrnst the 
management to five respestible Hindu 
residents of Lnoknow, willing to work on the 
•ommittee, one of whom should be the re- 
presentative of the family to wbiob Sdahant 
Khasa Ram belonged. Goneistently with 
the obje<jts of toe trnst the members of 
the family sannot be allowed more than 50 
per sent, of the total insome and that 
allowanse ehonld be liable to forfeitare or 
rednstioD, if the member of the fam ly who 
is'plased on the sommittee or the oilier 
members of the family fail to dissbarge the 
obligations sonneated with the regular per- 
formance of worship and each other dnties 
as may be assigned to them in connection 
with the trnst in an effiiient and faithful 
manner. 

The parties agree that, in the place of 
Pandit Ram Narain Shokla and Lala Parrab 
Ohand, Babn Gar Praead, a oontrastor of 
Lossnow, and Lata Dalli Sab, a sloth- 
m rshant of Aliga**], be plased on the 
oommittee. Tbe extent of the trust pro- 
perty, as aeoertainable, is auffiaiently indisat- 
ed above. Any further property that may 
hereafter be found to appertain to tbe temple 
shall also be treated as tia»t property, as 
also gifts or grants wbisb may benseforth 
be made for the parpo^-es of the trnst by the 
wi;i shippers or peroons interested in tie trnst. 

Ti e appeal of the plaintiffs ie, therefore, 
allovied in so far that the ssheme of manage* 
ment framed by the lerrnnd Additional 

Jdd^ewill be amended in assordanse with 


the ssheme appended below. Tbe appeal 
of the defendants is dismissid. The plaint- 
iffs will get their sosts here and below 
from tbe insome of tbe trnst property. The 
defendants will bear their own sosts throogh- 
ont. 

THE SCHEME OF MANAGEMENT. 

1. Tbe endowment shall be sailed the 
Aliganj Sbri Mababirji Trnst. 

2. Trust shall somprise tbe temple of 
Mababirji in Aliganj, Lnsknow, with tbe 
lands, buildings, groves, trees, wells and 
®tlier properties moyeable and immoveable 
appertaining or belonging thereto and shall 
inslude any offerings that may be made at 
tbe temple on any grants or gifts made there- 
for and any property that may hereafter be 
acquired by the Trust or be given or 
dedisated to it. 

3. Tbe obiects of tbe Trust shall be 
(u) to maintain the temple of Sbri Maba- 
birji and tbe properties appertaining 
thereto in a proper state of repair 
and in a good sanitary sondition, 

(b) to arrange for the regular perform- 
anoe of tbe sustomary religious 
eervises and worship thereat, 

(r) to look after and arrange for the son- 
veniense of pilgrims or visitors visit* 
ing the temple for worship or devo- 
tion, 

(d) to do such other aste, religious, edusa- 
tional or sbaritable as may be son- 
fiidered desirable by tbe oommittee 
for tbe advanoement of learning or 
religious instrustion or for tbe 
support of sidfiut, fd’iirg or indigent 
students visiting or staying in the 
peroioots of the temple for siish 
instmotioD. 

4. The Trust shall bs administered by a 
eommittee oonsistiog of five Hindu residents 
of Lucknow as member?, of whom one 
shall be a representative of tbe family of 
Muhant Gopi Natb, related by blood nr 
adoption, so long as such a representative 
is available, with power to appoint a 
Secretary and to eleat a Chairman frcin 
amongst themselves for one year or for 
such period as ibe oommittee may fix. 

D. The first sommittee shall sonsiet of 
(a) Lishhnian Das, reprepenting tbe family 
of ^>l>hant Gopi Nath, (6) Baba Basodeo 
L'vl Btiargava, Advocate, Babn Lnohh 
fljftD Prasftd SrivflBtava, Vakil, (d) TU.ba 
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Gnr Prasad, aontrastor and («) Baba Da)h‘ 
Sab oloth merobant, Aliaanj, 

6. The Committee sball meet at least onee 
in every three montba to examine aoaoants, 
obeek reeeipte and expenditure for the 
preeedinsf montho and to deviee and 
adopt measDres for oarrying oat the par- 
popes of the traat and the proteotion of 
the trust property. It shall also bold an 
annual meeting, in the month of Jeth as 
far as praotiaable, to pass the annnal 
aoaoants and to frame the budget for the 
.saeoeeding year and alfo to elect a Seore* 
tary and a Chairman for the PUiioepding 
year or for each period as the Committee 
may fix. 

7. A book ehotving the proceedings of 
the Committee and the rrembers attending 
each meeting shall be maintained by the 
Secretary. 

8. The f ecretary shall also maintain at 
the maiD'gate of the temple a visitor's bonk 
open to the pablio in which any euggeetinne 
which any member of the pnblia or any 
person interested in the Tru«t mey have 
to make for the better administration of 
the Trnst and any complaint which he 
may have against the servant* rr employees 
or managers of the Trost ooold be recorded. 
The Secretary shall Isy the visitor’s book 
for the consideration of the Committee of 
management at its meetings, or earlier 
when necessary. 

9. Sobjeot to the control and direction 
of the Cororoittee, the member of the family 
of Mahnvt Gori Nath appointed or hereafter 
elected on the Commiftee ah«P, for the 
time being, be in immediate charge ■ f the 
worship and religiros services to ho daily 
oondooted at the temple and shall keop 
a revolar and acoarate eosonnt of the 
offerings reo’eved and (he exrendifore 
iDcarred in connection with such worship 
and religioDS services from day to day in 
RDch manner as the Committee may prescribe, 
and in liea of snob .■services shall reoieve 
for the maintenance of himself and the 
other members of tbe family of Mahtnt 
Gopi Nath, so long as they or any of 
them exist and oontinae faithfully to 
discharge those dutiee, an allowance egcal 
to 50 percent, of tbe total irorme of 
the Trust, such allowsDce being lii’ble to 
forfeiture o.r reduction for non^fulBIroer t, 
negleot or improper discharge of any of tbe 


obligations herein imposed or unwillingnesB 
of tbe members of the said family to under- 
take the same, on an application made to 
the principal Court of original jurisdiction 
by any two members of the Committee. 

10. If tbe an angement referred to in tbe 
preceding rule is at any time found to be 
unsatisfactory it will be open to tbe Secretary, 
subject to tbe control and direction of the 
Committee of management, to adopt such 
measures as may be considered necessary for 
the performance of tbe duties therein referred 
to. 

11- ^abiect to rule P, (be entire manege- 
ment of the Trust eball be vested in tbe 
Cnmmit(pe of m^nagemect who ehall be 
empowered to make such arrangement as 
may be considered necessary for the keeping 
and examination of aceounts, tbe realization 
of the rents and income of tbe Trust property, 
the collection and disposal of tbe daily 
offerings at the temple and tbe other dues 
connected therewith, tbe engagement, dis- 
missHl ar d punishment of servants ard the 
safecDstrdy or investment of the trust pro- 
perty and fonde as may from time to time 
he core'dpred peoes<>ary. Every matter com* 
ing up before the Commities, shall, except as 
hereinafter provided, be decided by a 
majority of votes. In tbe absenco of 
the Chairman any member present at the 
meeting may be elected as Chairman for tbe 
time being and in tbe case of equality of 
votes the President or Chairman for tbe 
time being shall have a second or eastirg 
vote- 

12. Three members shall form a quorum, 
but wlei) a nieeting has been adinurned for 
w-«rt cf a quorum the adjourned meeting 
shsll no(, except as l.ereioafter provided, be 
governed by this rule. 

1'^. If any member fails to attend tbe 
sittings of tbe Committee for four consecutive 
meetings or is absent from Luoknow for a 
period of more than ore year he shall be 
deemed, if t^e Committee so declares, to have 
resigned bis seat on the Committee. 

14. A member of tbe Committee found 
guilty of any malfeaeanee, misfeasaroe or 
other improper eonduct or otherwise render- 
ed undt by ar.y physical ailment shall be 
)i<ible to removal at tbe instance of any two 
men bers of the Committee or any two per- 
80ps ip^re^ted, if) TrBS( by AQ ftpplift* 
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tioD made to the prinoipal Oivil Court of 
oriffioal jnriedietion. 

15. Oq the ooearreoae of any vaoaoay in 
the Committee by death, resiffnatioo. removal, 
OP otberwise, the remaining traereep, if not 
less than three in number, may, eubjeot to 
the oonditioD laid down in rule 4, by mutual 
eoneurrenae fill up the va«»ao8y out of rhe 
Hindu resideuta of Luaknow. In case of 
their failure or disagreement or in any 
other event, the prinaipal Civil Court of ori- 
ginal juriadiatioD, Luaknow, may, on the 
appliaation of any two persons interested 
in the Trust, eeleat and appoint a pfrjon to 
fill up the vaeanoy in the manner aforesaid. 

16. Till an appointment is made to fill up 
ft vaoanoy, aoy aot done by tbe reiDainin^ 
member or members eb^ll, notwithstanding 
anything contained in rules 4 and 12, be as 
effectual and binding as if it had been done 
by the Committee itself. 

^ 17. The Committee shall doe and be sued 

in the name of the Trust through its Seare. 
tary and shall have power to do all acts 
whiah might be reasonable and proper for 
the realization, protection, or benefit of the 
trust property or for the proieatioo of the 

** oat the object 

of the Trust, inalnding an authority to eom- 

promise, abandon, submit to arbitration, or 

otherwise settle any debt, aaoount, claim or 

any other thing relating to the Trust and 

to execute any ag-eemen!?, instruments or 

compoBilioP, release and other things as may 

m the interest of the Trust seem expedient. 

le. Any applicaticn arising out of this 
scheme or connected with the Trnafc shall be 

made m oonttnuance of tbeee proceedings in 
the principal Civil Court of original juris- 
diction at Lucknow, and it shall be within 
the competence of that Court at any time 

or 

thinks fit either of its own motion or on an 
application made by not less than two 
persons interested in the trust and also to 
issue further or other directions as may appear 
necsssary from time to time ^ appear 
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Appeal No. 35 partlp allowed; 
Appeal No. 47 dt, misted. 


CALCUTTA HIGH COURT. 
Appeal vkoji Api-ell.te Dicskb No. 1475 

OF 1^1 

June 9, ly.'O. 

Prewnt:— Mr. Justice Newbould 
BROIO GOPAL GOSSAIN, baviso died, 

IN HM PLAOf, HIS W PE AND HKIkXSS MON- 

MOHIN DE.Y1 oliaa GOPaLI Sl/NDARI 
DEVI — Pl* 1.-.T1FF — Al'PtLl,4NT 

versus 

RAJANI KANTA GHOSE and others— 
DgFitND*NT8— ReseONijENTS. 

Ejectment— Occupancy holding, non-transferable 
purchaser of, xohether tenant, and liable to ejectment. 

The purchacerof a non-transferablo occupancy 
holding who 18 recorded in tlie Rent Roll as beinp in 
possession merely, does not acquire the status of a 
tenant, and is liable to ejectmeut* [p. 474^ col, 2 ] 

Appeal against the decree of the Second 
Additional District Judge. Dacca, dated 
the 7th of April 191P, reversing that of the 

Maneif SeooDd Courf, at Manikganj. dated the 
oUth of April 1918. 

FACTS appear from the judgment. 

Dr. Sarr.t Chnndra Hatak (with him Babua 
Kamani Moh.n Ohattense, Taraketwar Pal 
Chaudhu-i. and tromoiha Nath Bandho. 
padhya), for the Appellants.— The plaintiff 

19 the appellant. The appeal arises out of a 
suit for ejectment on the ground of the de- 
fendant having pnrchased a ncn-tracsferable 
occupancy holding. He is, therefore, in the 
position of a trespajser. Both Ccurts htye 
foonH that the bolding was non Iraojiferablp 
and that Ihe defendant had acqu'red no 
rights by virtue rf his purchafe and further 
that the lardlord bad not reecgiieed the 
transferee. The Court of firet fnslanoe 
decreed the plaintiff's suit. But on appeal 
by the defendant the suit has been diemiesed 

Now, the defendant bought the holding at a 

sale held in execution of a mortgage decree 

and obtained poseession on the 12 th Pahm 

ary 1912 The bolding which is a temporari 
ly settled es. ate has been held by the plaint- 
itt since lb/.? under periodical leases. The 
last Settlement was for 1908-1915. Before 
the expiry of that SetllemtEt the plaintiff 
was ealled upon to eieente a kabuliyat wlieh 
waedoDS in 19:3. The Settlerpopt thereby 
wo, for I 5 year,., r e., from 1916-1930 Orie 
rf the term, of the kabuliyat was that the 

Pla.rd.ff w< old reepe.t the rights of all ter, 

The Rent-Roll of the estate was prepared at 



474 INDIAN 0ABB8. 

BKOJO aofAL 0086AIN V. RIJAMI SANTA ObOBK. 


[1921 


1914. Then the bolding in di<;pate is 
resorded as an oseapanoy bolding in the 
poBEieasioD of the defendant. The present 
salt was instituted on the 9tb Jannary 1915 
at a time when be was perfeatly entitled to 
institate the fait. The learned Jodge baa 
relied upon the Rent Rolls and hao dismissed 
the salt. The Rent Roll was Bnally pnblish* 
ed daring the pendenoy of the salt. Tbe 
institation of tbe snit is the most effeotive 
eballenge to the entry in the Rent Roll of tbe 
name cf tbe defendant as tbe oosapier. The 
mere entry does not amount to the presnmp* 
tion of the tenanoy. Refers to Tapimihi 
Raghunath Puri y. Fitambar Gajenira Afa^a- 
paiy (1). They were not reeorded as tenants 
but as possessors. The kuhuliyni speaks of 
the existing riglits as between tbe landlord 
and tbe defendant There san, therefore, be 
DO qoes'ion of estoppel. Tbe defendant was 
not a tenant at tbe time tbe kahuliyat was 
exeouted The Snding is in my fayour that 
there was no resognition. Refers to seotion 
10, Regulation VI 1 of 1822. Under that seotion 
the proprietor appeared before tbe Colleotor 
and aooepted settlement when tbe kahuliyti 
was exeeated. The sause of aetion aoorned 
in 1910, when the sale t ok plaoe. There 
was no ebange in the rights of the parties 
when the suit was inetituted in 1915, 

Babu Aiiia Hanjau Qhosh, for tbe Respond 
ent. — There is only one point, whether under 
the Reeord of Rights 1 haye got any right to 
the land and secondly whether 1 am liable to 
be ejected. The other questions raised are 
wholly coneluded by findings of faat. Tbe 
lower Appellate Court clearly finds thut 
I am a tenant and not a trespaseer. The 
record was prepared before the execution of 
the kohuliyat. Tne kabuHvot also proyided 
that the plaintiff would be-bound to recognipo 
tenants, sub tenants and others who would 
be recorded in tbe Record of Rights. Refers 
to Tap'.nidhi Roghunafh furi y. Pitambar 
Oaendra Muhapaty ( 1 ). Ohandramoni Mohanti 
y. Manmatha Noth (2). Jarip Hatdar y. 
JoQcndta Nath Ohatterjee (8). I submit the 
entry cf my name in the Record of Rights 
clearly indicates that 1 am a tenant of tbe 
mahal. 

Dr, Basak, replied in brief. 

(1) 5C. L. J.67. 

(2; 6 1ml Cqs. 301; 11 O. L. J. 68. 

(8) 5i Iiid. Cas. 719} 31 C. L. J. 7?; 24 C. W. N. 


JUDGMENT. >-Tbis appeal arises ou^ of 
a sni^ in ejectment which was decreed by 
the Muneif of Manikgnnj and dismiesed on 
appeal by the Additional District Judge of 
Dacca. It is found by both tbe Courts 
below that the defendant is a purchaser of 
an occupancy bolding which is noU'trausfer- 
able by custom and that bis transfer has 
not been in fact recognised by tbe landlord. 
Tbe plaintiff is tbe proprietor of a temporari* 
ly seUled estate. She bas been bolding 
this estate since 1871 with renewals of 
agreement at different periods. Tbe second 
term of her settlement expired in J9I5; but 
on tbe 12tb June 1913 tbe plaintiff executed 
a kabultyut for a term of 15 years from i915. 
In that PabuUyat there was a clauBS in the 
followingterms : “l agrje to recogoise recorded 
rights of tenants, sub tenants, Mandals and 
others within tbe mahal ” In the Rsnt Roll 
the bolding that forms tbe subject of this 
dispute was recorded in the following entry;— 

* Joie Genda Dewan and others ; possessor 
Rajani Rant Ghose.” R'^japi Santa Gboie 
is the principal defendant. The lower &ppel* 
late Court bas four d ibat, in consequence of 
this condition in the kab'diyat and this entry 
in tbe Rent Roll, tbe plaintiff is bound to 
recognise Rajani Kant Ghose as a tenant. 
Had this defendant been recorded as a 
tenant, there is ample authority for holding 
that the plaintiff after executiug the kabu' 
liyat could not deny tbs tenanoy. See tbe 
oases of Tapnnidhi Baghunath Pu/i y. Pitam- 
bar Gajeudra Mi'hnpaty (1), Ohandramoni 
Mohanti y. Manmuthi Nath (2), and Jittp 
Snrdar y. Jogendra Nath Chatter ee (3). 
Bat I am unable to agree with the learned 
Additional District Jodge that the entry in 
tbe Rent R.*)!! recorded that the defendant 
had the right of a tenant so as to make the 
clause of the huliyat quoted aboye appli' 
cable. The entry was that Rajani Kanta 
Gboee was in possession of the bolding; 
but it is not recorded that be is a tenant nor 
is it recorded that be bad any right 
to remain in poeeession. Such being tbe 
ease, the plaintiff is in no way barred from 
bringing this suit in ejectment; and on tbe 
finding of both tbe Courts that tbe defeodaut 
is only id possession as purchaser of a non* 
tranrfrrable occupancy bolding, be cannot 
resist tbe plaint. ff'e suit in ejectment. 

The result is that this appeal is sllowed 
(be decree of the lower Appellate Courts t9 
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let aside and that of the Muosif restored with 
eoiti both here and in the lower Appellate 
Court. 

Appeal allowed. 


LAHORE HIGH COURT. 

Civil Revuion Pbtitioh No. ‘27 op 1919. 
Deoember 14, 1920. 

Pfwenti— Mr. Joitioe Seott Smith. 
INDAR SINGH — PLAlNTIPP — PETlTlOlEa 

vereut 

8HERU — DErENOA*iT— Respoxof IT. 

Civil Pr'tceiure Code (Act V o/lPOfi^, 0. V, r. I, 
0. IX, r. a-Dafe Used for plaintiff to appearand 
find out date of hearing—Failure of plaintiff to 
appear — whether can be dismissed for default. 


Where no date hag as yet been fixed for the 
nppearaiicn of the defendant within the meaning 
of Order V, rule I of the Ciril Procedure Code, the 
Court has no power to dismiss the suit for default 
under Order IX, rule 3 of the Code. Cp 475, col. 2.] 


The failure of a plaintiff to appear on a date 
fixed for him to attend and find out what date has 
been fixed for the appearance of the defendant 
does not empower the Court to dismiss the suit 
for default In such a case the Court should 
notwithstanding the default of the plaintiff, fix 
a date for the appearance of the defendant and if, on 
the date so fixed, the plaintiiT does not appear it 
can dismiss the suit under Order IX, rule 3. In 475 
col p, 476, col. 1 ] 1.1 • . 

Petition, Qoder seition 44 of Aet Ilf of 
1914, for revision of the order cf the Mnniif 
Seiond Clasp, Moga, Distriot Perozpore, dated 
the I7th Aagnet 19i8. 

Mr L 0. Mehro, for the Petitioner. 

Mr. 0. L Qulafi, for the Respondent. 
JUDGNENT— This is an applioation for 
revision of an order of the Macatf of Moga 
rejeeting an applieatton to re admit a enit 
purporting to have been diemiased in default 
nnder Order IX, rule 3, of the Civil Pro- 
•edare Code. The suit was filed in the 
Court on the l5th June 1918. the prooeaa. 
fees for the aummoniog of the defendant 
being filed along with the plaint. Upon 
the plaint the Court endorsed an order that 
the ease was to lome np on the 2/tb Jone 
after parfuf. On the •.7th .lane the Court 
reanrded two orders. The first is that the 
plaintiff 18 not present, that the suit be 
•nt^red id tbe register and that the plaintiff 


be waited for till the rising of the Court, 
The aeoond order is that the plaintiff is 
absent, that be was waited for till the 
rising of the Court, and that the saae is, 
therefore, sent to the reaord'room in 
default. The plaintiff, on the 25th July, 
applied for restoration of the ea<<e on the 
gronod that he was prevented by illness 
from appearing on the 27th June. The 
Monsif, on the 17th August 1918, rejeoted 
this application on the ground that he 
did not believe that the plaintiff was 
prevented by illness from appearing on the 
day fixed. 

The plaintiff has filed a petition for 
revision in this Court, and it is aontended 
on bis behalf that the procedure of the 
Mucsif was wrong and that he had no 
power to dismiss the oase in default on the 
2/th June. Order IV of the Civil Pro* 
eed-jre Code shows that every suit shall 
bs inetituted by presenting a plaint to the 
Court. Rule 2 lays down that the Court 
shall cause the particulars of every suit to 
be entered in a boob to be kept for the 
purpose and called the register of civil 
suits. Order V deals with the issue and 
service of summons. Rule 1 lays down 
that, when a suit has been duly instituted, 
a summons shall be issued to the defend* 
ant to appearand answer the claim on a day 
therein specified. Order IX deals with the 
consequences of the non-appearance of parties 
on the day fixed in the summons for the 
defendant to appear and answer. Rule 1 lays 
down that the parties shall appear on the 
day fixed in the summons. Role 2 lays 
down that the snit may be dismissed on 
the day so fixed where the summons has 
not been served in consequence of plaintiff’s 
failure to pay the necessary ousts. Rale 3 
provides for dismissal in default where 
neither party appears when the suit is 
called on for hearing. Now, in the present 
oase no date was ever fixed for the ap- 
pearance of the defendant within the 
meaning of Order V, rule 1, of the Code 
and, therefore, the Court had no power to* 

di-miss the suit in default under Order IX 

rule i The 27tb June was not a date* 
fixed for the heariug of the case but 
was apparently a date fixed for the plain- 
tiff to attend and find out what date bad 
b‘en fixed for the appearance of the dr- 
foudaqt. It was qnite uunecsaary for 
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plaintiff to appear on that date. What 
the Ooort sbonld have done was to 6z a 
date for the appearanoa of the defendant 
and if, on the date so fixed, the plaintiff 
did not appear, it ooold have dismissed the 
snit onder Order IX, 

I, therefore, allow the revision and, setting 
aside the order of the lowor Court dis« 
missing the snit in default, direst that it 
be restored to the pending file and be 
proseeded with in asoordanoe with law. 
Costs in this Court shall abide the 
result, 

Revision allowed. 


PATNA HIGH COURT. 

ApPEiL FrtOM ORiOIH-L DiCREE No. 66 CF 

1918. 

February •/, 1921. 

Preien/:— Mr. Jn8t)oe Das and Mr. 

Josh'ee Bo»s. 

Mr. N. G. R. LLEWHELLIN— Depe.«.i.»nt 

— ArPBLL*Nr 
t ersvs 

Mauhi Alii ASGAR and oihfrs 

— HErP'>N|irN1S 

Landlord and tenant Lease— Brearh of covenant 

—Right of re-entry— fTaher. 

A right to re-enter for breach of a covenant in 
a lease is waived by tho lopsor’s b.ingirg an 
action for rent accruing eubaequenily to tho breach 
with knowledge of its oxistonce. [p. 477, col. l.j 

Appeal from a desision of the Sesond 
Subordinate Judge, Saran, dated the k7th 
February 191“. 

Messrs. Loehmi Narain Singh and Harnan* 
dan Sahai, for the Appellant. 

Mr. Md. Hasan Jan, for the Respondents. 

JUDGMENT. 

J, This was a suit for rent by the 

respondents against the appellant and for 
ejeotment of the appellant from the tenure 
on the ground that there was default in the 
payment of rent for three soeoessive instal- 
ments. 

The material faots are as follows : 1 he 

reepondents granted to the appellant a p°r- 
manenti trtohnt an lease of oertain properties 


which are deseribed in the lease. One of 
the terms of the lease was as follows: 

In ease of default, the mali\is aforesaid, 
shall ha at liberty to bring a suit for 
arrears of rent together with oompensation 
at 25 per aent. and for eaneellation of this 
mokarari patta and to obtain a dearee 
therefor”. The plaintiffs* ease is that 
there has been default in the payment of 
rent for three suaae^sive instalments and 
that they have b^'some entitled to ejeat tbs 
defedant from the leasehold properties. 

It appears that there was a previous 
suit for rent by the respondent against 
the appsllant in respeot of three lists from 
March 1916 to January 1917. If the aon> 
ditioD mentiored in the lease be a good 
oorditiop, then, undoubtedly, the plaintiffs 
were entitled to re enter on defanlt having 
been made by the appellant in the payment 
of rent for three sooceesive inatalmente. 
The previono suit, however, was a suit 
for rent and the plaintiffs did not ask iu 
that tuit for ejectment of the defendant. 
The present suit is for recovery of rent 
for March and June lists and it ie quite 
clear that there has not been any default 
io the payment of rent for three kxsts en- 
titling the plaintiffs to re-enter on the 
terms of the lease. The learned Subordinate 
Judge ban pa<-88d a decree for ejeotment 
against the defer dant. 

It was argued before os on behalf of 
the appe'lant that the term in the lease 
providing for oaroellatiou of the lease ie 
not a lawful term at all and that section 
65 of the Bengal Tenancy Act oompletely pro- 
teots him from ejeotment. The learned Sub- 
ordinate Judge, however, has not given effect 
to this plea. The question, in my view, is not 
an easy one, and if it is necessary for os to 
deoide this question we would have to oousi* 
der not only section 65 of the Bengal Tenancy 
Act but also section 179. But, in the view 
which I take of this case, it is nnnecessary 
for ns to deoide this point. 

In my view there ha* been a complete 
waiver on the part of the plaintiffs of the 
forfeitore incurfed by tho defendant. It 
will be remembered that there was a 
defanlt on the part of ths defendant in the 
payment of rent for three eucce'sive m- 
f-t»lment^. On the terms of the lease, 
therefor.-, the defendant bad incurred the 
fuiteiture. The plaiotiffs were thereupotjl 
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Gotitled either to take advatitaae of the 
forfeitnre ioaurred and re enter npon the 
land or to overlook the forfeiture and 
aflBrm the lea*»e ; in other words, they miifht 
either affirm the lease or avoid it, The 
eondition in - the lease was for their ad* 
vantage and there is no doubt whatever that 
that advantage is oapabJe of being waived. 
In our view, on <he feofs of the ease, it 
must be held that they overlooked the 
forfeiture inearred by the defendant. It is 
well established that a right to re-enter 
for breaoh of a eovenant in a lease is 
waived by the lessors's bringing on action 
for rent aecruing subsequenOy to the breaoh 
with knowledpe of its exisfenoe” Lendy v. 
Ntcholl (1). The present suit for rent-atter 
the plaintiffs beoame entitled to re-enter 
npon the land must, therefore, amount to a 
waiver of the forfeiture incurred by the 
defendant. 

We must accordingly vary the decree 
passed by the learned Subordinate Judge. 
The decree as regards the rent must stand 
but that portion of the dj-cree which 
declares that the defendant is liable to 
ejectment must be discharged. As the point 
was not argued in the Court below, we make 
no order as to costs. 


Ross, J, — I agree. 

... Desree varied. 

^^'’5 27 L. J. C. P. 220: 6 
^ 773! 140 E. 

xi» lloO. 


LAHORE HIGH COURT. 
Sbcokd Civil Appeal No. 792 of 1920. 
December 2 d, 1920, 
Pre.6g„i:_ilr. Justice Soott-Smith 
DHARM NARAIN-Defenuant— 

Appellant 


liABH SINGH — Ulainiiff — 

RESPONDEhT. 

transfer of Property Act (IV of 1852 ;, 108 (a) 

Leesor and leuee—fnterruption caused by paramou 
owner^leasee, retnedy of. i^ranou 


\7h«r« a l€nw is iaterropted in hia cajoyraeat of 


the demised premises and the interruption 
caused by the paramount owner of the property 
and not by a srranKor, the lessor is bound to 
remove the interruption, and, if he fails to do so, 
he must indemnify the lessee, [p. 478, col. 2.] 

Defendant leased one of the hu/igas round the 
Golden Temple, of which he was the owner, to the 
plaintiff for use as a haltvut'a shop oii ainawas 
days. The manager of the Golden Temple prevent- 
ed the plaintiff from using the bungan for the 
purpose for which it had beeu leased to him : 

Held, that the defendant Wi.s liable to indemnify 
the plaintiff’, [p. 478, col. 2.] 

Second appeal from the decree of the 
District Judge, Amritsar, dated the 6th 
January 1920, reversing that of the Munsif, 
First Class, Amritsar, dated the ^Ist August 

I9l9, 

Lala Jagan Sath, for Mr. Btshen Naraitif 
for tfe Aopellant. 

Lala Tirath Ram, for the Respondent. 
JUDGMENT,— The facts of the case out 
of which the present second appeal arises 
are, to all intents and purposes, undisputed 
and are briedy as follows. The defendant- 
appellant is the owner of one of the houses 
OP hungas which eurronnd the tank situated 
in the enclosure of the Golden Temple at 
Tarn Taran. It has been the soatom in 
past years for haUcaW shops to be carried 
on in these boildiogs on the amawas fair 
days which occur once a month. Labh 
Siogb. pIaintiff.re«pondent, took a lease of 
one of these buildings from the defendant- 
appellant for 11 months at a rent of 
Ks. 45 a month and paid the whole of 
the 11 moLthb’ rent prior to taking posses- 
sion. He stated in the plaint that on the 
first amams day when be went to open 
his shop in the building in question he 
was prevented from doing so by the manager 
of the Golden Temple and that on the 
second amawas day he was again prevented 
and fined. He, therefore, sued the defend- 
ant for Rs. 495, rent paid by him, and for 
Rs. 100, by way of damages. The first Court 
held that he was not entitled to recover 
anything from the defendant beoanse he bad 
been prevented by a third person, namaly 
the manager of the Golden Temple, from 
oanying on a halwai's shop in the building 
leased to him. The lower Appellate Court 
held that, having regard to the facts, it did 

was ever put 

ID poeseision of the leased property by 
the defendant because it was clearly the 
intention of the parties that the premises 
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abonld be osed as a h^ltcaVs ibop on 
•ertain fixed days in the year and the olaiot- 
iff had not nsed the premises witboat inter 
raplion on any one of those days. It 
farther held that as the use of the shop 
for the purposes for wbiob it was leased 
beaame impossible owing to a reservoir 
being bnilt in front of it by the manager 
of the Golden Temple, the agreement besame 
void under sestion 56 of the Contract Aot, 
and nnder section 65 the defendant was 
bound to restore the advantage which he 
bad gained under it. On both theTe grounds 
it gave the plaintiff a decree for the amount 
of the rent paid by him, namely, Rs. 495. 

From this decree the defendant has filed 
a second appeal in this Court and it is 
urged on his behalf that he did not in the 
lease undertake that the plaintiff should 
be allowed the use of the leased property 
as a halwai'f shop and that he was not 
liable because the plaintiff bad been pre* 
vented from so using it by a third person. 
In support of the appeal Lila Jagan iNath 
cited Devi Dayal v- Baini Ram (1) and 
Newhb V. Sharpe (2). The first of these 
is distinguishable and in regard to the 
second it is sufficient to say that the law 
is not the same in England as that laid 
down in section 108 of the Transfer of 
Property Act. The lower Appellate Court 
admits in its judgment that the plaintiff 
obtained the key of the shop from toe 
former lessee and, therefore, it is quite clear 
that he obtained possession so far as the 
lessor is concerned. Moreover, from the 
pleadings of the parties it is quite clear 
that he did obtain possession but was merely 
restrained from using the premises as a 
halwai'a shop by the manager of the 
temple. 

Counsel for the respondent does not sup- 
port the lower Appellate Court’s view as 
to the applicability of .section 66 of the 
Contract Aot and, in my opinion, that 
section does not apply becaupe in the present 
case there was no contract to do an aot 
•which had become impossible. There can, 
however, be no doubt that the plaintiff took 
a lease of the premises with the intention 
of carrying on a halwai't shop in them cn 
the fair days and the defendant knew 

(1) 61 lud, Cas. 412; 42 l\ R. 1919. 

U> 8 Ch. D. aU; 4? h. J. Oh. 6l7s 38 L. T. 

5b3| 2« W, 11. 686. 
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perfectly well, that that was the plaintiff’s 
intention. The rent etipulated for was a 
high one and it is clear that the plaintiff 
would never have agreed to pay that sum 
had be not hoped to make a profit by 
opening a halwaVs shop. Raspondeni’s Counsel 
relies npon section 108 (e) of the Transfer 
of Property Aot, which lays down that 'the 
lessor shall be deemed to contract with 
the lessee that, if the laUer pays the 
rent reserved by the lease and performs 
the coDtraots biniing on the lessee, he may 
bold the property during the time limited by 
the lease without interrupti )□.” This provi* 
sion of the law was discussed io Tayowa v, 
Qunhi'iappa (3), wberaiu it was held that 
the words ''without iuterruption” iu sec* 
tion 108, clause (c), of the Transfer of 
Property Act, give a lessee iu India the 
same rights as he wojH have under what 
is known in England as a covenant for 
quiet eujoymeut in an unqualified form, in 
other words, the lessee is proteo ed against 
interruption by whomsoever it is occasioned. 
It was held that where the interruption 
is caused by the paramount owner of the 
property, and not by a atrauger, the lessor 
is bound to remove the interruption, and 
if he fails to do so, he must indemnify 
the lessee. Now, it has never been stated 
that the action of the mauager of the 
temple in closing the halwai'a shops was 
tortious and that he bad not the power to 
cluse them. The Transfer of Property Ast 
no doubt is not in force io the Puujab but 
its principles ere based upon justice aud 
equity. Under sestion 108 (c), as i under- 
staud it, the defendant was bound to in- 
demnify the plaiutiff for the loss caused to 
him by the action of the manager in for« 
bidding the opening of the halwaVi shop. 
The decree of the lower Aopellate Court 
is not contrary to any Statute law and it 
appears to me to be in accordance with 
the principles of justice and equity. 

The appeal fails and is dismissed with 

costs. 

Appeal dismiaed, 

(3) 26 B. 269} 2 Bom. L. E. 1070. 
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PATNA HIGH COURT. 

PkI7T Oouhoil Appsal No. 28 of 1920. 

February 2, 1921. 

Preient Sir DaweoD Miller, Kt„ 
Chief Jostise, and Mr. Jnatioe Adami, 

LAOHME NARAIN MARWARI— 

AppilLant 
t enus 

BAL M.AEUND MaRWARI a!4D others 

— Rb8POND*NT8. 

Civil Procedure Code (Act V of '908J, $. 109— 
Partition suit—Preliininary decree^Dismissal of suit 
for plainti^''8 default — Order setting aside dismissal, 
whether final order. 

An order uf the Higb Court Bettiu^ aside aa order 
of a Su ordinate Court dismissint; a partition suit 
for the plaintiff’s default after a preliminary decree 
in the suit has been passed is a final order within tho 
meaning of section 109 of the Civil Procedure Code, 
[p. col. i.] 

ApplieatioQ for leave to appeal to Privy 
Coanoil againet the deoisioa of ^ir Daweon 
M ller, Kt., Chief Jnetiee, and Mr. Jastioe 
Mnlliok, dated the 8th Jane 1920, setting aside 
the deeree of the Sabordioate Judge, Ranshi, 
dated the 5th November l9l9. 

Messrs. S, M, Mullic't and P. 0. Banerji, 
for the Appellant. 

Messrs. S, Ahmad and Q. 0, Pal, for the 
Respondents. 

ORDER. 

Millbb, C. J.— This is an appliaation on 
behalf of the defendants seeking leave lo 
appeal to His Majesly in Couneil from an 
order of this Court dated the 8th June 
1920, The order appealed from is an order 
setting aside a deeision of the Subordinate 
Judge distniseing the plaintiff’s suit for 
want^ of proseeution. The plaintiff brought 
a suit for partition and the suit eventually 
same before the High Court and, by eon- 
sent of the parties, a preliminary deoree 
was passed ordering partition of the pro* 
party in question in four equal parts, the 
plaintiff and the other branehes of the 
family eaeb taking a fourth share in the 
property. The ease was then sent down 
to the lower Court for the purpose of 
effesting the partition and when the reeord 
was leeeived baok in the Court of the 
Subordinate Judge be passed an order that 
the parties should take necessary steps by 
the bth November 1919. What the neees- 
sary steps were to be taken at that time 
did not appear upon the face of the order 
but the preliminary decree bad been passed 


m 

whereby the rights of the various parties 
had been determined in aertain shares and 
therefore, all that remained to be done* 
before the final desree wss passed by the 
Subordinate Court was that the property 
should be divided by metes and bounds 
and the shares of the various alaimants 
ascertained. There were also certain 
questions which had been pending before the 
suit went on appeal to the High Court 
upon the preliminary deoree which bad 
been stayed pending that appeal and which 
still remained to be determined by the 
lower Court. When the 6th November 
arrived, by which date it bad been ordered 
that the parties should take the necessary 
steps, nobody appeared before the Court on 
behalf of the plaintiff and the learned 
Judge, purporting apparently to act under 
Order XVII, rule 2 or rule d, dismissed the 
suit for want of prosecution. The effeet of 
that dismissal of the suit, unless it should 
be set aside, was that the plaintiff was 
precluded from bringing a fresh action and 
further, he lost his right to his one-fourth 
share in the property on partition. The 
matter then came before this Court on re- 
vision and this Court held that the learned 
Judge was acting wiihout jurisdiction in 
dismissing the suit on the ground of the 
non appearance of the plaintiff or bis 
Pleader on the 5th November 1919 and that 
all that had to be done upon that occasion 
was some interlocutory matter and not 
the hearing of the suit in the ordinary 
sense. The (. onrt therenpoo set aside the 
order cf the Snbordinate Judge and direcied 
that the ease be restored to the tile of the 
Subordinate Judge for hearing. 

The question for determination in the 
present application ie. whether that order 
made by the High Court on the 8th June 
^20 is a final order within the meaning 
of section 109 of the Code of Civil Pro. 
oedure, such as would entitle the Court 
to grant a certificate for leave to appeal 
to His Majesty in Council. There is no 
question as to the value of the property 
which admittedly amounts to more than 
Rs. lO.COO. A number of oases have been 
cited before os on both sides in support 
of the arguments of the respective parties 
and the view 1 take of the order which it 
18 fought to appeal from is that it is in 
fact a final order and one in respect pi 
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which we ought to grant the oertifioato 
prayed for. The order of this Court nc 
doubtedly eet aside what was in effect a 
hnal order and nnless that order were set 
aside the result would be that the plaintiff 
who, before the preliminary decree had 
been adjudged en’itled to a partition of a 
one'foorth share in the property, would no 
longer be entitled to a partiti «n of such a 
share. The effect of the order of this 
Court was to determine that the plaintiff, 
notwithstanding the order which was made 
by the Subordinate Judge, was nevertheless 
still entitled to a partition of a one*fourth 
share in the property and to that extent 
it was, to my mind, a decision upon a 
cardinal point in the case and one which 
hnally affected the rights of the parties. 
The only decision which appears to be 
directly in point upon a oaFe of this 
nature, which has been drawn to our attec* 
tioD, fs that of Meghrai v Bidf/abati Koer 
(1). That ease decided that an order by 
which a decree of dismissal of suit for 
default under Order IX, rule 8 of the Code 
of Civil Procedure has been set aside, is a 
final order within the meaning of section 
10^ of that Code. The decision in that 
case was delivered by Mr. Justice Mookerjee 
and dealt with in this manner: — 

** The order of ibis Court sets aside the 
final decree of the original Uourt which 
was in favour of the appellant. Before the 
decree was set a^ide, he was in the position 
that the litigation against him bad finally 
terminated. The position now is, that he 
has been deprived of the benefit of the 
final decree and the suit as against him is 
to be tried. 

An order which has this effect may, we 
think, be regarded as a final order within 
the meaning of section 109 of the Code. ** 

The learned Judge then referred to the 
case of Rai Radk'i Kishen v. OolUctjr of 
Jaunpore (2). That case has been relied 
upon by tbe respondents, the defendants in 
the suit, ae an authority in their favour. 
In my opinion, the decision in Rai Radha 
Ei$hen*s case (2) does not determine the ques* 
tion which has to be determined in the 
present case. That was a case where an 
application by tbe defendant under section 

(1> 2d Ind. Cas. o67| 21 0. L. J.279. 

(2) 2S 1. A. 2bs A. 220: 6 0. W. N. 163; II M. L. 
J. 65j 3 Bom. L. R. 78 ^P. C ). 


108 of the Civil Procedure Code then iu 
force for an order setting aside the decree 
issued was disallowed without the Court 
beiog satisfied by ary investigation as to 
whether or not the defendant bad been pre- 
vented by any sufficient cause from appear- 
ing when the snir. was called on forbearing. 
The High Court on appeal revaraed the 
order boldirg that the decree was an (x- 
parte one within tbe meaning of section 108 
and remanded the oa^e nt>der section 562 
of the Civil Procedure Code to be disposed 
of on tbe merits. It is to be cb.^^erved in 
that ca«e that their Lordehips of the Privy 
Council treated the order of tbe High 
Court not. as an order setting aside tbe 
decree bnt as au order setting aside tbe 
decision of the lower Court in which it bad 
refused to accede to the application of the 
defendant and ordered the matter to here- 
tried again upon a consideration of whether 
or not any sufficient cause had been shown 
for non appearance. Had it been an order 
restoriug or setting aside a decree, the deei«ioD 
in that case might have been very d ffsr- 
eut Their Lordships say: ** The appellant 
represents that by this order the High 
Court have eet aside the decree of the I9th 
March 1896, and have remanded tbe original 
suit to be disposed of on the merits. Tbe 
respondents disclaim for the order any 
such sweeping effect and bold that what 
is remanded is merely the application im- 
mediately before tbe Court, to wit tbe 
application to set aside the decree, and that 
it is this application which tbe Subordinate 
Judge will under tbe remand proceed to 
dispose of, by allowing the respondent to 
eodeavour to satisfy him of the conditions 
specified in section 10b, and then if this 
be done by setting a^ide tbe decree. Tbeir 
Lordships are clearly of opinion that the 
respondent’s is the just construction of tbe 
order of the High Court, ” and upon that 
basis they proceeded to deal with it and 
came to tbe oonclusion that the order of 
the High Court was a purely interlocutory 
order and did not decide tbe rights of tbe 
parties wbioh still remained to be decided 
by the Subordinate Judge upon bearing 
the application according to law. Tbe differ- 
ence between that case and the present 
case is that tbe order of this Court was an 
order setting aside an order dismissing the 
suit and not an order directing the Judge 
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to re-bear an appliaation todismias the suit. 
In my opinion, following tbe decision in 
Jdeghraj v. Bidyahaii Koer (1), the proper 
sonslnsion to arrive at is that the order 
of this Oonrt was a final order, and that 
a sertifioate ehoald be granted that tbe 
ease eompliea with tbe provisions of section 
110 of tbe Civil Prooedare Code. 

Adahi, J.— I agree. 

Order accordingly. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 537 op 1920. 

Deeember 23, 1920. 

Tretent : — Mr. Jnstiee Abdnl Raoof. 

The Shop HAR PARSHAD-DALIP 

SINGH, THRODOH DALIP SlNGH and 
another — Defendants — Petiiionirs 

versus 

The Shop SBWA RAM>JAD0 RAT, 

TBBOOOH SEWA RAM and another — 
Plaintiff— Respondents. 

Civil Procedure Code (Act V of 6S.20, 115— 

Jurisdiction— Sale of goods— -Suit for dautage/t — Place 
of suing— Interlocutory order — Revision, ivhether 
lies. 

Plaintiff residing at M. ordered certain goods from 
defendant who carried on business at S. Plaintiff 
sued defendant at M. for damages on the allegation 
that the goods supplied were short in quantity and 
inferior in quality. Defendant objected that the 
cause of action having arisen at S.; the Court at M. 
had no jurisdiction to hear the suit. This objection 
was overruled. On revision: 

ifeid, (1) that the cause of action arose at S. and 
that, therefore, the Court at M. had no jurisdiction to 
hear the suit: 

(U; that the High Court had jurisdiction in revision 
to set aside an interlocutory order, and that that 
jurisdiction ought to be erercised in this case. 

Petition, nnder eeotion 44 of Aet IV of 
1919, for revision of the order of the Muneif, 
First Clese, Leiab, Distriot MnzAffargarb, 
dated the 15th Jane 1920, 

Bakbehi Tek Ohand, for Lala Fakir Ohand, 
for the Petitioners. 

Mr. Devi Bayal, for the Rdspondents, 

JUDGMENT. — Sewa Ram and Jadoo Rai 
of Leiab, Distriot Mozaffargarb, sent a 
telegram to Messra. Har Parsbad and Dalip 
Singh, Commission Agents, residingat Sonepat, 
Distriot Robtak, requesting them to pnr* 

31 


RAT. 

abase 275 maunds of Mask sugar. Sewa 
Ram and Jadoo Rat are the plaintiffs in 
this ease. They oame into Court on the 
allegation that the sugar sent by the de* 
fendants was short in quantity and inferior 
in quality. They, therefore, claimed damages 
from the defendants, and a suit was institnt* 
ed in tbe Court of the Monsif at Leiab. 
Tbe defendants raised the question of want 
of jurisdiction on the allegation that the 
oause of aotion bad arisen at Sonepat. The 
Court framed a preliminary issue on this 
point and overruled tbe objeotion bolding 
that a part of the oause of aotion had 
aoorued at Leiab. Tbe defendants have 
oome up in revision objeoting to the deoision 
of the Court below on this preliminary 
point, 

Two questions arise for oonsideratioD, viz,, 

(1) whether this Court ought to interfere 
in revision with an interlooutory order ; and 

(2) whether, on the faots disolosed In this 
oase, the Leiab Court bad jurisdiotion. It 
is not neoessary to write a detailed judg- 
ment in this oase as both tbe points raised 
are fully covered by a reoent deoision of 
this Court in Firm JJamri Shoh.Thakar Bam 
V. Firm EuUi MalDogar Mai (IL The 
faots were almost similar and the learned 
Judge of this Court held that tbe plaoe of 
residenoe of tbe defendant was the plaoe 
where tbe oause of aotion arose. The 
learned Judge also held that, “although 
this Court does not ordinarily interfere with 
interlooutory orders, yet in exceptional oases 
it does interfere with such orders.” The 
head-note attached to the report fully deals 
with all the points dealt with in the 
judgment and runs as follows ; — 

“The plaintiffs, who resided at Ludhiana, 
sent orders to the defendantr, who resided 
at Darbbanga, for the purohase of a large 
quantity of oiloakes. Tbe plaintiffs alleged 
that the goods supplied were of inferior 
quality and they aooordingly instituted this 
suit for oompeusation for tbe loss at 
Ludhiana. Tbe defendants pleaded that the 
Court in Ludhiana had no jurisdiotion to 
try the suit. It appeared that the plaint- 
iffs had remitted a part of the purohase- 
money to Darbbanga but the defendants 
were unwilling to despatoh the goods without 
payment and suggested that the Railway 

(1) 2L. L. J.565. 
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Reoeipls ehonld be sent V. P. P. To this 
the plaiDtiffa agreed but enbaequently, when 
it was found that the Poet OflBoe did not 
ipsne a V. P.-P. for a snm in ezoees 
of ^ Rs. l.COO, the sum payable by the 
plaintiffa being R®. 7,070, they sent rr-geipts 
through an agent of their own who obtained 
payment in Ludhiana : 

Seld^ that the Court at Ludhiana had 
no^jurisdiotion to entertain the Puit. 

Salig Sam v Ohuba Mil (2) followed. 
Eoseck .V Oo. V. Mandlettan (3) diptinguisbed. 

Held, also, that where payment was, 
aeoording to the tontraot. to be made in one 
plaae but was made in another owing to 
the plaintiffs’ own default, advantage oannot 
be taken of that fact to give him a ohoioe 
of iurisdiotion. 

further, that the High Court has 
power to interfere wifh interlooutory orders 
in ezoeptional oaser, and the present tape 
is one in whioh interferenee is demanded 
as, if the ease proaeeds in Lndhiana, there 
will be irreparable waste not only of time 
and money of the defendants bat also of the 
time of the Pnnjab Courts” 

The decision in Sahg Ram v, Ohuba Mai 
(2) also lays down a similar rule. Having 
regard to the deoisions in these two eases, 

1 must asoept this petition for revision and 
set aside the deoision of the Court below. The 
Court is dirested to return the plaint to the 
plaintiff to be presented to the proper 
Court. The petitioner is entitled to hie 
eosts. 

Pclition accepted. 

(2) 11 Iiid. Cae. 712: 34 A. 49; « A- L. J. 1160. 

(8) 70 P. R. lOOCj 123 P. W. 11. 1900. 


PATNA HIGH COURT. 

Appeal from Appbllatb Decree No 812 

CP 1919. 

January 18, 1921. 

Freeentr — Mr. Justice Das, 

Bahu GOBIND PRASAD THAKUR 
Plai>tikf — Appellant 
versus 

CUATTARBBUJ THAKUR and others 

D»PEPD*MTft — RsfPONDENTS. 

Uccvnl of li'Qhts, enfrij in, rclutial of, proof of-^ 
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Admission of opposite party, when can be relied on-- 
fifnau Law-~Joint family — Separation -^Presumption^ 

Suraen of proof. 

^ Wheu acircmnstance is relied upon as uegativ- 

of the correclness of the Record 
ot Kights, that circumstance mast not only be incon- 
sistent with the Record of Rights, but it must be in. 
capable of explanation npon any other reasonable 
hypothesis than that the Record of Rights must be 
wrong [p. 4ex, col. 1.] 

V\ hen reliance is placed upon an admission made 
by a witness examined by the opposite party; the 
whole of the admission must be taken into considera- 
tion. [p. 4SH, col. 2.] 

Where in tho case of a joint Hindu family ono 
party admits separation prior to the institution of 
the suit, the onus is still on the party who relies 
upon separation prior to the date of a certain trans- 
action to establish that the separation did take 
place before iho date of that transaction, f i> 483 
col. 2.J ' 

Appeal from a deeision of the Difitriot 
Judge, Mezufferpur, dated the 9th August 
1919, affirming that of the Mnnsif, First Court, 
Mezufferpur, dated the 2l8t Masoh 1919. 

Mr, Lakshmi Aaroin Singh, for the Ap- 
pellant. 

Mr. Jalgobind Prasad Sinha, for the Be- 
ppondents. 

JUDGMENT, — This was a suit by the 
appellant for reoovery of joint possession of 
oertain land speeibed in the plaint. His oa^e 
was that he and the defendants first party 
were jointly recorded in respect of this land 
in the Record of Rights and that they have 
a joint title to this land. The land was 
in 1895, when the Record of Rights was 
finally published, in the possession of Baoba 
Thaknr under two mortgage bonds, Bashu 
Thakur was recorded in the Record of 
Rights as mortgagee in possession. In 19i'9 
the mortgagee was paid off, and, according 
to the allegation of the plaintiff, he and 
the defendants first party recovered joint 
possession of the property. The plaintiff’s 
case is that, be was snbsequently dispossessed 
and be accordingly institated the suit out 
of which this appeal arises for recovery 
of joint possession. 

The Record of Rights is undoubtedly in 
favour of the plaintiff, and the whole 
question in this ease is, has the presumption 
afforded by the Record of Rights been 
rebutted by the evidence in the case The 
learned Judge doee say that it has been 
rebutted and if that finding is a legal find- 
ing then it is binding on me in second appeal. 
Tbe learned Judge in dealing with the 
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evidence started by disoarding all the oral 
evideooe in the ease. He said that it was 
worthless and sbonld not be considered at 
all. Then he said that bis deoision mast 
depend upon the dooamentary evidenoe 
which consisted of the Rsoord of Rigfbts, 
the two mortgage docaments, and the c^a2aa 
by which the mortgage-money was paid 
into Goort. His view is that the two 
mortgage documents and the cholan rebutted 
the presumption of the oorrectneas of the 
Record of Rights. Now, in my view it ie 
impossible to hold without proof that the 
family was separate that those documents 
could possibly rebut the presumption of 
the correctness of the Record of Rights. 
It ie quite trne that the mortgage bonds 
were execnted by Bansi Tbaknr, the an- 
cestor of the defendants 6rst party. But 
they wonld be ozecnted by Banei Thakur, 
if Bansi Tbaknr was the harta of the 
joint family and the family was joint. 
Id my view, when a circamstanoes isrelied 
upon as negativing the presumption of the 
correctness of the Record of Rights, that 
oironmstance mast not only be inconeietent 
with the Record of Righte, but incapable of 
explanation upon any other reasonable 
hypothesis than that the Record of Rights 
must be worng Gan it be said then that there 
is any conflict between the mortgage bonds 
and the Record of Rights P 1'be mortgage- 
bonds were executed by Bansi Thakur, the 
ancestor of defendantc flrst party, and the 
argument is that, in so far as the mortgage- 
bonds show that ^he property belonged to 
Bansi Tbaknr, there is a clear conflict 
between these doonments and the Record 
of Rights. In my jadgment, Bansi Thakur 
was the proper person to execute the bonds 
on behalf of the entire joint family, and, 
provided it is established that, at the time 
when the bonds were execnted, the plaintiffs 
and the defendants flrst party were all joint, 
there is no inconsistency whatever between 
the mortgage bonds and the Record of 
Rights. The chalan stands on no batter 
footing. If the family were joint, and Bansi 
Thakur was the karla of the joint family 
then the c7talau would undoubtedly be in the 
name of Bansi Thakur. That, again, is a cir 
cumstance consistent both with the case of 
the plaintiff and the defendants and cannot 
be relied on as negativing the presumption 

of the oorrectneas of the Record of Rights: 


but, of course, if the family was separate, 
then the case will stand on a different 
footing altogether. The parties were 
members of a joint Hindn Mitakshara 
family and the presnmption is that they 
are joint, and it is necessary for the 
party who alleges separation to prove 
separation ; but the case is complicated by 
the fact that the plaintiff in the first 
paragraph of the plaint admits that they 
were separate. And the whole question 
IB, did this separation take place before 
the mortgage documents were execnted, 
or did it take place afeer the mortgage 
documents were executed P It has been held 
by the Fall Bench oftbisGonrt that when 
the plaintiff admits separation prior to the 
institatioD of the suit, the oons is still 
on the defendants who rely upon separation 
prior to the date of a certain transaction 
to establish that thesparation did take place 
before the date of that transaction. K'lnht 
Lai V. Palu Sahn (1) 

I find that it is impossible to dispose 
of this appeal on the materials that are 
before me. The olroumstances that are relied 
upon by the learned Judge as rebnttiog the 
prennmption of the correctness of the Record 
of Rights are inconclusive, unless there is a 
finding that they were in fact separate. 
The learned Judge does say in one portion 
of bis judgment that the evidence of witness 
No. 1 for the plaintiff snpports to some 
extent the defendants* ease that their 
branch of the family separated from the 
plaintiffs in their grand-fathers* time ;*’ 
but it is as well to point out that the admis- 
sion relied npon by the learned Judge, if 
the whole statement is taken into consider- 
ation, does not support the case of the 
defendant. If yon are going to rely upon 
the admission made by a witness examined 
by the opposite party, you must take the 
whole of the admission into eonsideration, 
and, in my view, it is impossible to separate 
one portion from the other. 

1 must allow the appeal, set aside the 
judgment and decree passed by the learned 
District Judge, and remand the case to him 
for disposal. 

Now, it is necessary for the learned 
Judge in the first place to come to a 

(1) STInd.Cas 353; 5P. L. J. 621; 1 P. L. T 64G- 
2 U. P. h. R. vPat.j 171; (1920) Pat, 305. 
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aonalosion on the qnestion when the eepara- 
tion between the two branohes aoknally took 
plaoe. If it did take plaoe before the 
mortgage traneaotione in qaeatlon, then, of 
coarse, the plaintiff’s enit must fail If 
on the eontrary. it took plaoe sinoe ’ the’ 
mortgage transaotion in qaeetion, then there 
19 no inoonsistenoy between the mortgage- 
bonds and the chalan on the one hand and 
the Reoord of Rights on the other, and 
the ease mnst bedeoided on evidence. 

• ® inoarred 

in this Court. The oosta inoarred in the 

Coarta below will abide the resalt and will 

be disposed of by the lower Appellate Coart. 


Lala Durga Dai, for the Appellants, 

Mr. M, S. Bhagat, for the Respondents, 

following pedigree- 
table will be asefol for the better nnder- 
standing of the faots of the oase oat of whiofa 
the present appeal arises : — 

SuAM Das 


Maya Das= J/usamma/ Dovi Ditta Mai 

Saraswati. I 


Mitba Mai, Narain Das, 

riiiintiir. 


Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 510 ok 1920. 
Deeember 22, 1920. 

Preisr.t:— Mr. Jastioe Seott.Smitb. 

MITHA MAL and another — Plaintiffs 

— Appellants 

venue 

SHIV RAM AND another — Defendants 

—Respondents. 

liegUtration Act (XVI of 1908^, a. 17— Document 
'•citing what haa hcon done in respect of certain 
jiropertg, uhethcr compulsorily registrable — Hindu 
Line — Joint family — Compromise entered into by 
•manager, xvhether binding on other members. 

A docuiuont which does not of itself effect any 
)nii'tition of iinmovcahlo property, but ia merclr a 
recital of what has been done in regard to certain 
I)ropei ty does not re<niirc logistration. [p. 485, cols. 
1 «V 2 ] 

A doe<l of fionipromiso uffcctiog immoveable pro. 
porty binds not only the parties who actually 
Kign it, but it also binds the other parties to the 
suit who Btuiid by and do not object to it for a 
long time. [p. 4S5, col. 2; p. 486, col, 1] 

The manager of u joint Hindu family is entitled 
to represent the co parcenary in all suits and pro- 
ccodings affecting its interests, to make contracts, 
t'l refer to aibitratiou, to compromise any claim or 
dispute affecting it, and generally to do all such 
•acta as ho may consider necessary or to its beuctit. 
[p. 4SG. col. l.J 

Seooad appeal from the deoree of the Dietriot 
Judge, Attook at Campbellpur, dated the 
2'!'th October 1920, reversiog that of the 
Sabordinate Jadge, Firpt Clasp, Attook at 
Campbellpar, dated the 18th May 1919. 


Id 1904 Mitba Mai broagbt a sait 
Bgainst Musammat Saraawati and her brother, 
Shiv Ram, for a deolaration that ao aliena- 
tion by Mutammat Saraawati, widow of 
Maya Dae, in favour of her brother of 
eertaio moveable property should not affeot 
his reversionary rights, and for an in- 
janotion reatraicing Musammat Saraawati 
from alienating her deceased hasband’s 
property. Upon an objeotion taken by the 
defendants Narain Das, brother of Mitba 
Mai, who had not joined in bringiag the 
sait, was impleaded as a defendant. Mitba 
Mai at that time stated that Narain Das 
had beooice a faqir and bad abandoned 
worldly affairs. That suit was withdrawn 
with the leave of the Coart on the 10th 
May 1906, and the dnding is that the 

suit was withdrawn in aonseqaenoe of an 
agreement between the parties dated the 
17th Marah 1906. The present suit was 
brought for the possession of three boasea 
said to have been left by Musammat Saras- 
wati who died two months before the 
institation of the sait in April 1918. It is 
admitted, however, that only one honse ia 
in poeaession of the defendanta and I am 
only oonaerned with that in the present 
appeal. The plaintiffs’ sait having been 
diamiesed by the lower Appellate Coort 
they have 61ed a seaond appeal in this 
Coart. 

It waa ooneeded in the lower Appellate 
Court, and ia not denied now, that the 
boase in dispute was gifted by Musammat 
Saraswati to Bawa Laehbman Das when she 
was ill in 1903. It ia now io possesaioa 
of Shiv Ram, the brother of Musammat 
Saraswati, who, aooording t? hia Coaosel’a 
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admission in the Trial Gonrt, parohased it 
in the name of bis wife from the donee. 
A deed of sale relating: to this boose in 
favoor of Mutammat Saraswati’s bosband is 
on the reoord and an endorsement on the 
bask of it shows that it was transferred 
to Shiv Ram’s wife on the 18th Bisahh 
Samhat 1968, aorresponding to the 20th 
April 1911. The lower Appellete Court 
has foond that under the agreement of the 
17th Marsh 1906 Mitba Mai asquiesoed in 
the gift in favour of Bawa Lashhman Das 
and that he, therefore, sannot now olaim it 
from anyone who has aoquired it from the 
donee. 

The first point argued before me was, 
whether the agreement of the 17tb March 
1906 was inadmissible for want of registrar 
tion. 1 have oonsidered this deed very 
sarefully and 1 have no doubt that the 
lower Appellate Court has rightly held 
that it does not require registration besause 
it does not of itself, within the terms of 
section 17 of the Registration Act, purport 
or operate to create or declare, whether in 
present or In future, any right, title or 
interest to or in immoveable property. It 
refers to the case at that time pending 
in the Court and states that the parties 
have come to terms. It goes on to state 
that Musammat Saraswati has given posses* 
sior of two booses to Mitha Mai and that 
the latter will have no connection with the 
rest of her property so long as she lives, 
and that after her death ho and Narain 
Das, bis brother, will be the owners of any 
property which remains. In regard to the 
house gifted to Bawa Lachhman Dae the 
words are : ‘;o malfan Musammat Sarastrati 

mathurnh ne Bawa Lachkman Das wa Ram 
Das ko pun diya hua, us mahan ke malik 
Bawa matkurah honge aur apno pas rakhenge» 
Shiv Ram us makan ko kharid na karega. 
Agar ^hiv Ram mazkur kharid karega io 
muzhir dawaknega.” Lali Durga Das urgss 
that this deed is in reality a deed edeet* 
ing partition of immoveable property and 
that, therefore, it requires registration as 
the property concerned is worth more than 
R?. 100. 1 am unable, however, to accept 
this view. As to the nature of the docu- 
ment, it does not of itself effect any parti- 
tion of immoveable property, but is merely 
a recital of what has been done in regard 
to certain property. I, therefore, hold that 


registration of it is not compulsory and it 
has rightly been admitted in evidence. 

The next argument of Lala Durga Das 
was, that Mitha Mai’s acquiescence in the 
gift to Bawa Lachbman Das was a condi- 
tional one, the condition bsing that the 
property gifted was not to be bought by 
Shiv Ram. It is true that Mitba Ma), 
after stating his acquiescence in the gift, 
goes on to say that Shiv Ram will not 
boy the bouse and that if Shiv Ram does 
buy it, then be (Mitha Mai) will make a 
olaim. He does not state what sort of 
olaim be will make. In my opinion, this 
clause in the deed cannot be taken as 
qualifying his acquiescence in the gift. 
Mitha Mai acquiesced in the gift in con- 
sideration of the fact that possession of the 
rest of Musammat Saraswati’s immoveable 
property was given to him then and there. 
He was not entitled to the possession of it 
until after her death but in consideration 
of getting immediate possession he acquiesced 
in the gift to Bawa Lachbman Das. In 
my opinion, his aeqniesoenoe must be ccn> 
sidered to have been absolute and there- 
after Bawa Lachbman Das could deal with 
the property in any way he pleased. 

The remaining question is, whether Narain 
Das is boubd by the agreement entered 
into by Mitha Mai alone. Now, in the 
previous suit Mitha Mai said that Narain 
Das had become a faqir. Narain Das never 
appeared in that case or in the present 
case in the Trial Court and apparently has 
taken no interest in the litigation. If he 
has become a faqir, he has abandoned 
worldly affair?; if he has not, then he is 
presumably joint with his elder brother, 
Mitba Mai. Mitha Mai purported to bind 
Narain Das by the agreement of March 
1903. Narain Das, as already stated, was 
made a party to the previous suit, and 
be has never at any time come forward to 
object to the compromise made dnring the 
pendency of that suit. The arrangement 
was a family one and I think it must be 
taker, under the circumstances, he as- 
gaieeced in it. In the case reported as 
Amin Ckand v. Devi Ditla (1) ifc ^^3 
held that “a ratinama or deed of corn* 
promise affecting immoveable property does 

(l) 11 lad. Cas. 409; OOP. Vi. R, 1911, 
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Dot only bind tbe parties wbo aotnally 
sign it, bnt also binds tbe other parties to 
the suit who stand by, and do not objeet 
to it for a long time. ” In the Hindn Cede 
by Gonr, at page 511, the manager of a 
joint Hindn family is said to be entitled 
to represent the eo-parsenary in all soits 
and proceedings affecting its interests, to 
make contracts, to refer to arbitration, to 
compromise any claim or dispute affecting 
it and generally to do all snob acts as he 
may consider necessary or to its beneht. 
Similarly, in Trevelyan’s Hindn Law, second 
Edition, at page 277, it is stated that tbe 
manager in the absence of fraud or oollnsion 
oan bind the joint family estate by a com- 
promise. In Bamdos OhabUdaa v, Ohubil-ins 
Lallcobhoy (2) it was laid down that, ‘ in 
family arrangements the father represents 
and has power to bind his minor sons, in 
tbe absence of fiand or other ciroomstauees 
sniBoieot in law to vitiate tbe transaction.” 
It was pointed out that, "in each a case 
what has to be locked to is whether, 
having regard to tbe oircomstances surronnd- 
ing tbe traneaction and its object, tbe 
father acted so as to bind both himself 
and his minor rone. ” Havirg regard to 
these anthcritiee and (o ell (he oircnm* 
stances of tbe case, 1 think it mnU be held 
that Mitfca Mai had full power to make 
tbe compromise both on behalf of himself 
and his brother, end the fact (bat (he 
latter for many years never raised any 
objection is a groond for bolding that he 
acquiesced in it. It is also worthy ofnoto 
that tbe fact that Naiain Das did rot 
join in tbe agreenent was not made a 
ground of at(aok in the present Boit. 
There were no pleadings in regard to it 
and, oonEcqoently, no issue was framed on 
the point. It was only raised at tbe time 
cf argomenfs. J, tberefere, fully agree 
with (be deoisicn of tbe lower Appellate 
Coort and dismifs the otpeal wilh ccste. 

Ajj^iaX disTTAued, 

(2) 7 Iiid. Co3. ia4} 12 Eciii. L, B. C21. 


PATNA HIGH COUBT. 

Appeal faO#. OkigiN'.l DsoaeB No. 17 

OP 1918. 

January 28, 1921, 

PrsrcRf;— Mr. Justice Daa and 
Mr. Justice Ross. 
Pat^fSUDARSHAN PRASHAD 
NARAIN SINGH — Plaiktifp — 

Appellant 

vtnxtB 

SARJUG SINGH AND OTHERS — Dependants 

— Respondenth. 

Hindu Law — iridoir, alienation hy—NeceBsit'j^ 
Burden of proof. 

Whore a widow purports to alienate a portion of 
her husband's property in order to meet expenses 
of litigation inoiirred for the protection of the cstato 
against a hostile attack, necessity is not cstoblislicd 
unless it is proved that at the time tho money was 
actually advanced there was no money in tho coffer 
sufficient for the protection of the estate, end it is 
for the creditor to establish that there were no funds 
in the hands of the widow sutficient for tho protec. 
tion of tlio estate against the hostile attack, 
[p. 4fc8, col. 2.] 

Appeal from a decision of the Subordinate 
Judge, Muzafferpur, dated the 31st July 1917. 

Mr. Sarc-shi OhotanMitler, for Mr. Baikuniha 
Nath Mittfr, for the Appellant. 

Me^^srs. Qonesk Dutta Sir.gh and Jalgobind 
f ratad Stnghf for the Respondent.s. 

JUDGMENT. 

Das, J.— On the '(ith of December 1S95 
yusav>mct Ram Nardan Koer executed a 
eaifrshgi lease in respect of tbe property 
in dispu'e and three other properties in 
favoor cf Gandour Sirgb atd Brambdeo 
Narain Singh to reeure a lean of Rs. 1 ,397.3.4. 
On the bOtb cf August 1102 pho sold the 
property in dispute to Bramhdto Narain 
Singh for the eum of Rs. 1,500, On tbe 
22nd of December 1915 this action was 
commenced by (he plaintiff as the reversion* 
ary beir of the last male bolder of tbe 
estate for retting aside the alienation made by 
tbe lady ii> fav ur oi Bramhdeo Narain bingh 
ard fer certain otber reliefs. I'he learned Sub- 
ordinate Judge, in the eource cf a very carefol 
judgment, coceideied all tbe evidence In tbe 
caee acd came to tbe oonelueicn that the 
plaintiff was rot entitled to have the aliena* 
tion ret esido- In my view, the judgment 
ef the learced Snkordicate Judge is right 
and ought to be enetained. 

Tbe enus is undoubtedly on tbe creditor 
to establish that there was a necessity to 
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raise the loan, bat it mast be remeoibered 
that this aetion was brought not only 
after the death of the reversioner im- 
mediately entitled to eaeteed to the estate, 
but aetaally nearly 12 years after the death 
of the widow. The position at the time 
when the aetion was heard was 
widow and Bramhdeo Narain were both 
dead and that Gandour Singh the only 
person who ooald give evidence in favour 
of legal neeesBity. was eertamly not on 
friendly terms with Bramhdeo Narain, the 
purohaser of the property. That is the 
poeition, and, therefore, the aetion having 
been brought nearly 12 years after the 
death of the widow, and nearly 20 years 
after the date of the mortgage transaetion, 
we are bound to oonsider the reaitals tp the 
dooument in relation to the ta>t) eatabliahed 

in the ease. 

Therefore, it is, in the 6rst pUoe, neees- 
sary to eonsider the reeital in the mortgage- 
bond (Exhibit P). The reeital is as 
follows:-‘'A sum of R, 1, 397-3 1 a 3 decretal 
money on aeoount of prineipal with interest 
and ooats was found to bs justly due by me 
to Sating Singh and others, deerea-holder j, 
under deerea No. 40 of 1881, dated 29lh May 
1882 passed by the Court of 6rst instanee 
ftnd under deerae No. 45 of 1882. dated I7ih 
February 1885 passed by tbeDUtnot ap. 
pelhte Court and (also) und.ar dasrea 
No. toil of 1835. datad 14'h May 1337 
p« 30 i on app 3 al by the Hon’ble Hijh 
Charts and I paid to tha daarae hoUera oa 
the I5ih Fabroaty 18)5 Ri. 4?0 tovarii 
it (the amount dua) on taking a loan fram 
Gandonr Singh and Bramhdeo Narain Singh, 
residents and shareholding propriators of 
Monza Madhopor, Pergana Rati, and paid 
the same to the aforesaid. Now Ra. 997-d'4, 
prinoipal with interest up to 1650 Daiem 
her 1895 is doe by me, the exeoitant, as 
deoretal money for the satisfaetion of whiah 
my residential house inalodiog 10 hijhis 
of land situate in Monza Dharpbari, Pergana 
tlati has been out up for sale to ba held 
on the i6th Daiember 1895. It is ap- 
prebeoded that I, the exeeutant, will ba 
put to loss on asoonot of the sale of the 
house inoluding 10 bighas of my land, as 
it is impossible for me, the exeiutant, to 
pay oS at present the decretal money dae 
to the aforesaid Heoree-holders without 
exesutiug u ifarpiihgi thicji patti. 1, the 


•xesutaut, have, therefore, of my own free 
will and aasord in a sound state of body and 
mind, eto., eto.” The recital in the aale-deed 
(Exhibit C) is as follows : A. sum of 
Re. 1,397 3 4 is payable by me, the ex- 
ecutant, to Gandour Singh and Bramhdeo 
Narain Singh of Madhopnr Bazarg, Pergana 
Rati, under a registered tarpeshgi thicca 
patt 2 dated the l2th Dacember 1895 executed 
by me, the executant, and at present also I 
stand in need of Rs. 102-12-8 for meeting 
my necessary household expenses, eta, I, 
therefore, made a request to Bramhdeo 
Narain Singh, etc., to get back the tatpesfigi 
deed execoted by me, on payment of 
Rs. 698 9-8 out of Ri. 1,397 3-4 to Gandpur 

Singh aforesaid, to deduct the amount 
of Ri. 698 9-8 dne to him and to pay 
the balance Rs. 102.12-8, in cash to me. 
Accordingly, the aforesaid Brambdeo Narain 
Singh and others acceded to my request. 
Therefore, I, the executanS have of my 
own free will and accord, in a sound state 
of budy and mind, etc., eto.” 

There can be no doubt whatever that if 
the recitals in these deeds are correct then 
if she was entitled to incur the expanses 
in connection with the litigation which is 
referred to in the zinieihgi deed, there 
was a valid necesuty for her to raise the 
money by the tarpeshgi lease, Two ques- 
tion', then, hare to be considered by me 
ij dUUng with the appeal; firU, whether 
the widow WAX entitled to incur the ex- 
penses in onnnsJjion with the litigation 
roferrei tn the zi-p?ihgi leas.', and, 
se^y.^llv, did ebe in fact incur these 

expanses f' , . , . 

The first question that has been argued 

before ns by Mr. Snaroshi Charan Mitter 
on behalf of the appellant is that she was 
nnt bnnd to iaanr any expsnces in con- 
nection with the litigation which is referred 

to in the tarpeshgi deed. 

It is necessary, therefore, toonnsider what 
was the litigation in connection with which 
she incurred the expenses. It appears from 
the evidaooe in the record that her hus- 
band, Kamala Prasad, and the co sharers of 
KamaU Prasad, including the father of the 
pUmtiiff, obtained a decree for possession of 
oarbain char lands as appertaining to the 
estate of liacnaU Prasad and his oo sharers. 
Tiero was an appeal by the defendants 
to chat actioo aui that appeal wae com- 
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promised on certain terms oat of Coarfc. 
The compromise was not 61ed in Ooart, bat 
there can be no doabt, and it has been 
found by the Court in a subsequent litiga. 
tioD, that a compromise was in fact effected 
between the parties, by virtue of which 
Kamala Prasad and bis M^sbarers got a 
certain portion of the disputed land, they 
agreeing to give up the remaining portion 
of the lands to the defendants. It farther 
appears that Kamala Prasad and his oo- 
sharers executed the decree for possession 
and actually recovered possession of the 
entire area before the compromise wasar* 
rived at, and refused to make over possession 
of any portion of the land in terms of the 
compromise after the compromise was effected 
between the parties. Kamala Prasad sub. 
sequently died and his widow continued to be 
in possession of the property which was in 
dispute in that litigation. The result was 
that the defendants in that litigation insti* 
tnted a suit against the widow of Kamala 
Prasad and the other co.sharer landlords 
for possession of the property which was 
adjudged to them by the compromise arrived 
at between the parties. AH the oo-sharers 
including the widow defended that action and, 
ultimately, the litigation ended unfavour- 
ably to the widow and her co-sharers and 
a decree for costs was passed against the 
widow and her co sharers. The argument 
of Mr. Saroahi Charan Mitter is this. The 
compromise having given a portion of the 
land which was in dispute in that litiga- 
tion to the opposite party she had no 
business to defend the action which was 
instituted by the opposite parly for posses, 
sion of that portion of the land. In my 
view this argument is unsustainable. By 
an act of her husband the property in 
dispute had become annexed to the estate 
which was of the husband. At the time 
when Kamala Prasad died tlie property 
which was in dispute in that litigation was 
part of the property left by Kamala 
Prasad and in my view it was her clear 
duty to defend the property against a 
hostile attack made on that property by the 
opposite party. It is quite true that it was 
subsequently held in that litigation that her 
husband had no title to the property but 
when the action was actually brought against 
her she could not possibly assume that her 
Ijusband’s act was unjuetiBable and that fce 


Imi 


had no title whatever to the land. As a 
widow in possession of the property it was 

the property against any 
hostile attack that was made on that pro- 

perty. I hold, therefore, that she was 
within her rights in defending her title to 
t^he property against the attack made on 
her title by the plaintiffs in that litigation 
and that the decree for coats was a decree 
that, was binding on her not personally but 
as representing the estate in her hand 


The next question that has been argued 
bafore us by Mr. Saroahi Charan Mitter is 
that, she had sufficient funds in her posses- 
Sion from which she could have paid off 
the decretal amount. I take it to be the 
settled law that necessity is not established 
unless it is proved that, at the time the money 
was actually advanced, there was no money in 
the coffer sufficient for the protection of the 
estate. Dharam Ohand Lai v. Bhaufani Mttrain 
(1). I take it also to be the settled law 
that the onue is upon the creditor to establish 
that there was no fund in the hands of the 
widow sufficient for the protection of the 
estate against the hostile attack. But in con- 
sidering the evidence in this case we must not 
omit to take into consideration two important 
facts. The firtt is, that this suit has been in* 
stituted many years after the transaction 
in question ; and, secondly, on the admission 
of the plaintiff’s own witnesses all the books 
of account are in the possession of the 
plaintiff. When the question is raised 
whether there was sufficient funds in the 
hands of the widow out of which she 
could have paid off the decretal amount, 
it 18 , I think, relevant to enquire why 
the books of account, admittedly in the 
pesseasion of the plaintiff, have been sup. 
pressed. The fact found by the learned 
Subordinate Judge is that the total income 
of the estate at the time when the mort- 


gage was executed was Rs. 5,CC0 a year. 
The widov was highly connected and we 
must assume that she was obliged to 
incur many expenses which are incurred 
by ladies in her station of life, Mr, Saroshi 
Charan Miller’s argument is that Rs, 15 
a month was sufficient for her mainteuance. 
I am unable to take that view myself. 
It IS quite true that she had an income 


-r n 1 C. W. N. mt 

7 Sar, P, C. J. 219 -, 13 lud, Bee. (.n. s.) 128. 
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of Ra. 500 a month, bat then, having 
regard to her position in life, it does not 
follow that there would neoessarily be a 
saving to her after all the expenses had been 
met. The problem whether there was any 
saving at the time when the traneaotion was 
entered into aoald only be solved by the pro* 
daetion of the books of aoeoant. Those books 
of aeeonnt have not been prodaeed by the 
plaintiff who eoald, if he bad ohosen, 
have prodaeed them. There is nothing to 
indieate that there was any saving at all 
at the time when the traneaotion was 
entered into. The only two persons who 
eoald have given evidenee on this point 
are dead, namely, the lady and Brambdeo 
Narain Singh, one of the mortgagees. The 
other mortgagee, Gandoar Singh, is andoabt* 
edly alive, bat it has been proved that 
be was not on good terms with Brambdeo 
Narain Singh. In fact, there has been 
ooDsiderable litigation between them. It 
has been proved that ever sinee the widow 
eame into possession of the estate, she has 
been involved in soosiderable litigation whioh 
has been going on for several generations. 
In these sirsumstanoes I am not prepared 
to differ from the learned Sabordinate 
Jadge on the question whether there was 
safiBeient lands in her bands oat of wbioh 
the morlgage-deoree eoald be paid off. 

The third argument wbieh was advanoed 
by Mr. Saroshi Obaran Mitter is that it 
has not been established that there was 
any legal necessity in respeet of Rs. 102 0 0 
whioh was appropriated by the widow. 
It is quite troe that there is no other 
evidence except the recital in the do. 
eament bat I am not prepared to hold 
that the transaction mast be set aeide 
because as to a small portion of money 
advanced the legal neoeseity has not been 
established. I would, in this oonneotion, 
refer to the following passage in the 
judgment of the Jadieial Committee in the 
case of Qirdharae Lall v. Kanko Lall (2), 
Then there was some small portion of 
which the application was not acoonnted 
for. Bat it is not beoaase there was a 
small portion which was not aocoanted for, 
that the son, probably at the instigation of 
the father, has a right to turn oat the 


(2) 22 W. R. 56s 14 B, L R 
32 I 5 3 Sar. P. 0. J. 880, 


197 (P. C.)i 1 I. A. 


hona fide parcbaser who gave value for tha 
estate, and to recover possession of it with 
mesne pro6ts. This be is endeavoaring to 
do after the parcbaser has been in pos* 
Bession for a period of ten years ; for the 
parohase was completed in 1856, and the 
Bait was not brought until 1866, when 
the son says that the right of action ao* 
craed to him upon bis attaining bis majority. 
Even if there was no necessity to raise 
the whole parohase>money the sale would 
not be wholly void,” 

It may be that the plaintiff has another 
remedy in respect of Rs, 102 as to which 
legal necessity has not been established. 
Bat he cannot go into that qaestion in 
this suit which is a sait to set aside the 
alienation and for recovery of possession 
of the property conveyed. I desire to say 
nothing as to the qaestion whether the 
plaintiff baa any other remedy in respect 
of Rs. 102. I bold that in this litigation 
he cannot ask us to set aside the alien- 
ation on the ground that legal necessity 
has not been established in respect of 
Rs. 102. 

The last question that was argued was 
to the effect that the property was sold 
at a gross under value. The only reliable 
evidence^ on this point is the khewat (Ex- 
hibit N.'. That dooumeot shows that the 
income of this property is Rs. 116.12-0, 
Government revenue and cesses comes to 
Re. 19 and we must deduct at least Rs. 6 
for collection charges. The net income 
of the property will, therefore, come to 
Rs. 90. At 20 years’ purchase, the value 
of the property would come to Rs. 1,800. 
The property was actually sold for Rs. J,50o! 

I am not prepared to say that the 
property has been eold at a gross under- 
value, especially when we have regard to 
the fact that the porshaser purchased the 
property with certainty of an expensive 
litigation. 

The only other point ia that the widow 
conveyed certain properties to an idol 
directly after the mortgage transaction 
involved in thia suit, and it was suggested 
by Mr. Saroshi Charan Mitter that that 
showed that there were ample funds in 
the hands of the widow. 1 am not pre- 
pared to accede to that argument at all 
Tbe act of dedicating certain properties 
was the act of the widow and it may 
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be that she did not hesitate to impoverish 
herself on aoeonnt of eomethiog whioh in 
her eye was a meritorioas aot. If she 
exseeded her aatbority, the reversioners 
woald be entitled to set aside that aliena* 
tion and I understand that the rever- 
sioners have saoseeded in setting aside 
that alienation. Bat the transaotion in 
sait mast be jadged on its own merits 
and I do not think that, in judging the 
transaotion in sait, we ought to take 
into eonsideratioD the oirsnmstanoee at- 
tending other tranaaotions. 

On the whole, I am of opinion that the 
learned Sobordinate ^Indge bas taken a 
oorreot view of the matter and 1 would 
dismiss this appeal with oosts. 

Ross, J, — I agree. 

Appeal disnisted. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1£68 op 1916. 

December 10, 

Preiewt: — Mr Justioe Chevis and 
Mr. Justioe Abdul Raoof. 

NATHA SINGH amd others— PLaiNTiPPi — 

APPELLARTi 

versus 

GANGARAMand others — Deppmuasts 

— Kespordents. 

Moi-t'jatje — RedempHon — Itileresl, whcthtr charge on 
lilhtl. 

A iiiort''ago-(3eeil piovi<lcil tlml intorest on ilio 
principal sum would bo paid every year, and in 
default of such payment compound interest would bo 
jtaid, and that tin* mortgage would bo lodeenu-d oii 
payment of the mortgage-money ; 

lleUI, that the cxprei:sif>n ‘ moi tgage-mouoy" did 
not include interest f>n the principal earn lent [p. 492, 
col. 2.] 

First appeal from the decree of the Senior 
Subordinate Judge, Ferezspore, dated the Slat 
March t9l6. 

The Hon’ble Pandit Shco Narain, R. B,, 
for the Appellants. 

Lala Moti Sargar, R, S , for the Respond 
ente. 

JUDGMENT. — The plaintiffs in this cafe 
sue for redemption of land which belonged 


to Strlar Di vtu Stogb. There are Bve mort* 
gage^ in question 

(1) On the I8'.h June 1888 Diwan Singh 
mortgiged H'ii knnals of land with posses- 
sion for Rs. 1,S0D. Produce was to be set 
off against internet. 

(2) On the 25th August IS88 he mort- 
gaged SSOAr-ma^Aof land with poi^session for 
Ks. 5,50J He-e. too, produce was to be set 
off against interest and the deed further 
P'ovided that if the land was not redeemed 
within four year?, it was to be considered as 
sold 

fd)Oo the 2.oth June 1890 he raised a 
farther enm of Rs. SOO on the land agreeing 
to pay interest on tois further sum every 
year at the rate of 1-6 per cent, per rnensem. 
If interest was not paid, compound interest 
was to be charged. 

(4) On tbe 25th October 1890 be raised a 
farther sum of Rs. 800. Here, again, interest 
and oompound interest were to be charged at 
Rs. I 8 per cent, per mensem. 

(5) On the Ist April 1891 he mortgaged 
12 hanais with possession for Rs. 37-8. 

The plaintiffs, who are the representatives 
of Diwan Singh, now sue for redemption 
of all tbe land on payment of tbe principal 
sum, Rs. 8,937. The defendants-mort- 
gagees claim that tbe land can be redeemed 
only on payment of tbe principal plus interest 
and compound interest. The lower Court, 
having decided in favour of tbe defendants, 
ba« given a decree for redemption on paymant 
of R-*. I '^jSOO interest phjs Rs, 8,937 8 prinoi- 
pal plus future interest at the rate of six 
per cent, per aonom on the sums of Rs. 809, 
H? 800 and H.s. 19,800. The plaintiffs appeal. 
On behalf of the defendants a preliminary 
objection has been raised to the effect that 
Ishar Singh, who is one of the plaintifff, 
has sold his Ahare in the land to certain 
persons by a sale deed according to whioh the 
mortgages have themselves acquired yths 
of Ishar Siugh’e share while the remaining 
has gone to one Rikhi Ram. It appears 
that Sber Singh who is also a reversioner 
of Ditvan Singh and is a pro /ormo defend- 
ant in tbe case sold bis share in 

1914, and Ishar Singh brought a suit for 
pre-emption and obtained a decree. In order 
t.o raise money to pay tbia decree Ishar 
Siugh sold his own share by tbe deed already 
mentioned, hs. of .his share pansing.to 

tbe mortgagees and ^th to Rikbi Ram wbp 
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is Dot a party to the salt. ConDsel for 
the respondents states that Isbar Singh 
did not pay any pre>emptioD money and 
so his pre emption dearee has lapsed, and 
he DOW bolds no share at all in the land 
in salt. This, however, is not admitted. 
Oonnsel on both sides, however, are agreed 
that the present appeal may be deoided on 
the merits, it being left to the eseoating 
Coort to determine what shares the plaintiffs 
still own in the land in eait and the suit 
being desreed for redemption of those shares 
only. We see no objeetion to this coarse. 
The mortgagees have themselves become part 
proprietors in the land in suit and so the 
plaintiffs sboold now be allowed to redeem 
whatever shares are still held by them on 
payment of a proportionate share of the mort* 
gage-money. 

The main question for consideration is, 
whether interest is a charge on the estate. 
If this qaestion be deoided in favour of 
the plaintiffs the whole appeal will be 
disposed of. In order to decide this ques* 
tion we have to examine the terms of the 
two deeds dated the ^ thdune 1&9U and 
the 25th October 1890. The 6rst deed con- 
tains the following word?: — “AfarJWttftV 
rahln ath gau rupaya ka gud la gharah 
Rg, \-Q’0 har galmnttohinanko iC'Hul de aia 
kartuga. Jig kadar rakam sui baki rahega 
ttska sud ha sharah tr.ukarrar dunga. Man 
muHr rahin jab zar i rahn gabika tea hal 
muitahinan ho tcasul dunga avazt mnrhuna 
fakurrchn kara Ivnja.'^ The terms of the 
second deed are to the same effect, but 
we note that in this deed the mortgager 
agrees to pay back the sum of Rs. 800 
with interest in three instalmente, and 
the clause regarding compound interest comes 
at the end of the deed and after the 
clause providing that redemption can be 
made on payment of the *'zirirahn gabika 
wa hal. ' The decision of the question depends 
on whether we regard the terra taTxrohn 
as meaning the principal sum for which 
the land was mortgaged or the whole 
amount doe on the mortgage including 
interest at the time of redemption. 

^ The first case cited on behalf of the appel- 
lants is AuUa Khan v. Kaugki Ram (1). This 
was a case in which land was mortgaged 


(IJ 17 Ind. Cas 677s 45 P. E. 
1018} 146-p. L. R. 1913. 


1913} 


25 P. li. 


for Ra 1,300. The mortgagees were pnt 
in possession and produce was to be regarded 
as equal to the interest on Rs. 650 while 
interest on the remaining Rr. 650 was to 
be charged at Ra. I per cent, per mensem. 
Tbi.s interest was to be oaid annually and 
in default compound interest was to be 
charged at the same rate. No period was 
fixed for redemptior-, bat the mortgagors 
were at liberty to redeem the land in the 
month of Har of any year on payment of 
the zar-umarhuna. As regar.ds the recovery 
of the interest payable on Rs. 650 it was 
further stipulated that the mortgagees 
would have the option either to charge 
eomp>ani interest or to recover the same 
from the mortgagors by wait. The learned 
Judges noted that the phrase zir-i^maThuna 
was used several times during the deed 
and in some parts of the deed the phrase 
clearly refers to the principal sum. They 
held that the land could bs redeemed on 
payment of the principal sum only. One 
thing we regard as beyond all doubt and 
that is, that there is no difference in 
meaning between the two phrases tarj^rahn 
and zjr^-marhuna. 

Lok Ohand v. Hjzar Khan (2) was also 
a raie in which the income was to 
cover interest on a part of the sum 
for which the land had been mortgaged, 
while the remaining part was to carry 
interest at Rj. 2-1*4 per cent. Here, toe, 
the dead provided for redemption on pay- 
ment of the Z 2 r i marhuua, and it was held 
that from the use of the same expression 
in other parts of the deed it was clear 
that i .i -i-mirhuna simply meant the mort- 
gage money apart from the interest. 

In Ghumandi Lalv. Kanhaya Lai (3) there 
was a danse for redemption at the end of five 
years on payment of the sor-t-ra/ifi, but in that 
case it seems to have been admitted that 
interest for the five years at the end of 
which the laud was to be redeemed was 
a charge on the property mortgaged, and 
so redemption was allowed on payment of 
the principal plu^ interest for the period of 
five years rl'(S interest by way of damages 
for six years prior to suit. 

In Jawahir Mai v. Raja Shah (4) it was held 

(2- 11 luil. Cufl. 59; 95 P. R. 1917; 107 P W U 
1917. ‘ 

(3) 62 Ind. Cas. 320. 

(4) 95 P.Il, 1902} 21 P.L. R. 1903. 
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that interest was a charge on the land bat the 
exact terms of the deed are not given in the 
jadgment. 

In Radha Kithen v. ^£uhamdu (5) the 
mortgage was originally withoat posses- 
sion, bat noder the terms of the deed 
the mortgagee enbseqnently took possession 
in default of payment of interest: At the 
time of redemption be was allowed to 
•barge interest for the period for wbioh 
be bad been oat of poseession. This is 
obvionsly a different kind of ease, and, unless 
there is anything to the contrary, we think 
it clear that in snob cases interest for the 
period daring which the mortgagee bad not 
bad possession sboald be added to the principal 
snm. SheoOhand v. Ohunna (6)ia a similar case. 

Bur Singh y. Sohel Singh (7) is cited 
on behalf of the respondents. It is 
there laid down that the general rale 
is that the mortgagee, in the absence of 
any contract to the contrary, is entitled to 
treat interest doe under the mortgage as 
a charge on the estate. We folly agree 
with this diatom, bat the question before 
as is, whether in this particular case the 
deeds do not themselves provide for 
redemption on payment of the principal only. 

}\’adhoo Shah v. Mian Fakir Ahmad 
(8) is next cited, but this was a peculiar 
case in which it was held that the mort- 
gagor bad been guilty of fraud and that 
in equity a fraadulent clause in the mort- 
gage deed should be treated as non-existent 
and interest should be allowed. 

Counsel for the respondents admits that the 
mortgagees could have sued to recover arrears 
of interest. It would have been perfectly easy 
for the respondents to have had inserted in 
the deeds that the payment of interest should 
be a condition precedent to redemption. It 
would have been perfectly easy to have 
made the phraee of redemption run :—jab 
zar‘i'rahn sabika u>a tar-i-rohn hal osl mat 
tud loatul dunga Jakurrahn kara lur.ga. We 
have to consider the whole terms of the 
deed and to decide, to the best of our 
ability, what the parties meant by those 
terms. It is easy to argue that the mort- 
gagees could not have intended to allow 

redemption withoat payment of interest and 

(6) 67 P. 11. 18&8. 

(6) 73 P.R. 1892. 

(7) 121 P. R. 189i. 

(8) 3 Iiid. Cas. 078| 116 P. L. R, 1909i 162 P. W. R. 
1909. 


that their omission from the beginning np 
till now to recover interest by suit is a 
clear indication that they have all along 
regarded interest as a charge on the land. 
On the other land, had the interest been 
intended to be a charge on the land, there 
was no necessity for the mortgagor to 
promise that be would pay interest every 
year. It seems to us most probable that 
the mortgagor never contemplated that 
the interest charges would not be met 
regularly, and we do not suppose that 
he ever contemplated that interest and 
compound interest sboald be added on to the 
mortgage charge, swelling the original 
amount of the debt from about Rs. 9,000 to 
a sum which would render redemption 
extremely expensive unless the land was 
redeemed within a short period. We are, 
therefore, of opinion that the phrase ‘‘car-i- 
rahan sabika tea hal” in the two documents 
under consideration refers simply to the 
principal mortgage-debt and has no refer- 
ence to interest. The mere fact that in 
the later deed the clausa as to com- 
pound interest follows the clause as to 
redemption, in our opinion, makes no differ- 
ence. It is also argued that the clause 
in the second deed as to payment of the 
money with interest by instalments shows 
that the interest and principal were both 
regarded as forming part of the mortgage- 
debt, bat we are anable to see that the 
agreement to re pay by instalments affecte 
the interpretation of the claase as to redemp- 
tion, There seems to ns no difference 
between Aulia Ehan v. Kanshi Ram (1) and 
the present case except that in Aulia Khan 
V. Kamhi Ram (1) there was only one 
mortgage, whereas in the present ease the 
land was hrst mortgaged with possession 
for a snm, the interest on which was to be 
set off against proBts, and a sabseqnent 
charge was afterwards created wbioh was 
to hear interest. 

Farther arguments were addressed to us 
with regard to post diem interest, bat, as 
we have held that interest is not a charge 
on the land at all and that the land can be 
redeemed simply on payment of the principal 
sam, nothing need be said regarding these 

arguments. _ , • » 

We accept ibe appeal and give the plaint- 
iffs a decree for redemption of whatever 
share in the mortgaged land is still owned 
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by them on payment of a proportionate 
share of the prinsipal debt, di«., Rs. 8,937 8. 
The plaintiffs will get oosts in both Coarts 
in proportion to their share. The oross nbjeo- 
tiona are dismissed, 


Appeal accepted. 


PATNA HIGH COURT. 

CmL Revisiom No. 148 of 1920, 
Desember 14, 1920. 

Tresent', — Mr. Jastiee Jwala Prasad. 
Sheikh FARZAND ALT and others^. 

Petitioners 

vereue 

Shei\h ABDUL HAMID and others— 
Opposite.Partt. 

Limitation Act (IX of 1808;, «. 4, \2~Time requiaiic 
lor obtaining copy of judmgcnt^Limitation, expiry 
of, during Vacation-Application made immediately on 
re-opening oj Court— Time spent in obtaining copy 
whether can be deducted— Civil Procedure Code (Act 
y of IS08J, s. 149, 0, XLf, rr, ?, H — Extension of time 
for payment of deficit Court-fee, when to be alloxoed— 
Appeal dismissed as barred by time— Order, whether 
appealable. 

Where the limitation for'filing an appeal expires 
danng the vacation of the Court, the appellant is 
entitled to make an application for copies on tho 
day on which the Court re-opens after the vacation, 

and IB entitled to add to the period of limitation the 

time spent in obtaining tho copies, [p. 494, col. 2.1 
In order to enable a party to take advantage of the 
provisions of section 149 of tho Civil Procedure 
Code, permission to deposit tho deBcit Court-feo 
must be given by tho Court after considering tho 
circametauces of the case and the reason for not 

[p. 49% col.T.] S'-st instance. 

in proper 

of thfi rejected under rule 3 of Order XLI 

hlr^ 1 r Code, but if the appeal is 

n ‘0 ^ dismissed under 

d amounts ^^0 a 

2;p“rb'4r«5, 

fUyision against the deeision of the 

Distnet Jcdge, Parneah, dated the 6th 
Jannary 1920* 

Mr. Janak Kuhore, for the Petitioners. 

Mr. Muhammad Satan Jan, for the Re. 
BpoodeDtSi 


JUDGMENT.— This is an applioation 

asking as to revise and set aside the order 
of the Distriot Judge of Purnee, dated the 
■ 26th April 1920. By this order the Distriot 

Judge refused to review bis order of the 6tb 

January 1920 passed on the memorandum 

of appeal presented by the petitioner before 
bim. 

The petitioner presented an appeal on the 
3rd of November 1919 from a deoree 
passed by the Additional Munsif of Araria 
whioh was signed on the 17tb September 1919, 
The petitioner made an applioation for oopiss 
of tho judgment and the deoree on the 16th 
September and was required by the oflBoe to 
file the requisite stamps and folios on the 18th 
September 1919. The note on the baok of 
the oopies shows that the requisite stamps 
and folios were filed on the 27th Ootobor. 
The oopies were ready on the Slat Ootober 
and were delivered to the applicant on the 
1st November 1919. The 2Dd of November 
being Sunday, the appeal was filed on the 
3rd of November on a Onurt-fee of 8 annas, 
whereas the proper Court fee required was 
Re. 1-8. 

Along with the appeal the applioant also 
filed an application saying that, under seotion 
12 of the Limitation Aot, in oomputingtbe 
period of limitation the entire time from the 
17th September to the 1st of November be 
eroluded on the ground that the said period 
was oooopied in obtaining oopies of the 
judgment and the deoree and also praying, 
in the alternative, for an extension of Ihe 
period of Ifmitalion under sootion 5 of the 
Aot in oaee his appeal be heldnot to have been 
filed in time. 

On the 18th November 1919, theoflioeof 
the District Judge submitted its report on 
the baok of the first page of the memorandum 
of appeal, saying that (1) the Court-fee 
paid was insuffioient, and (2) tho appeal 
seemed to be barred by limitation unless 
the appellant’s allegation that the requisite 
stamps and folios were filed on the 19th 
September, and net on the 27th Ootober as 
noted on the back of the first eheet of the 
copy, be oorreot. Upon the note of the offioe 
the Court ordered on the 25th November- 
The matter lo be pnt np in the pre.enee of 
toe appellaDt 8 Pleader/’ 

On the Jst Deoember the Court directed 
tho apphoant (o file an affidavit in support 
cf the petition within two days. Tbio was 
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not done and on the 6th January the Court 
paaeed the followiog order : — ‘AfiQdavit not 
61ed as directed. The appeal seems to be 
evidently time-barred. The appeal is, there- 
fore, rejeoted.” Against this order, on the 
24th January, the applicant made an applioa> 
tion under Order XLVII, rule 1 of the Code 
of Civil Procedure for a review. The Court 
rejeoted the applioation on two grounds, 
namely, (1) that the appeal was time barred 
and (2) that the Court-fee Bled was insulB- 
eient. 

The learned Vakil on behalf of the ap- 
plioant ohallenges the oorreotness of both 
the aforssaid grounds. As to the Brat 
ground it is said that the petitioner made 
an application on the 16th September, a 
day before the decree was signed, and he 
filed folios and stamps on the 19th of 
September, a day after they were notified 
to him on the Ifcth September, and that, 
inadvertently, on account of his not being 
able to procure the sufficient number of 
folios he filed ono deficit folio on the 27th 
October, the day on which the Court 
re-opened after the Pu a holidays, and that 
consequently ti e delay was not caused by bis 
lache? and that he is entitled to the deduction 
of the entire period. In support of the allega- 
tion that ho filed folios and stamps on the lyth 
September lie relies upon the dates of sale 
put on most of the stamps fixed to the 
copies. It may be that the applicant filed 
them on the 19th September as alleged by 
him, but, admittedly, the stamps and folios 
filed by him were short by one folio which 
was filed by him on the 27 th October His 
explanation as to the reason for not filing 
nil the folios on the lyth Sentember has 
not been aoeopted by the Court below an 
I see no reason to differ from this view 
of the Court below. It most, theref ere, be 
held that the requisite number of stamps 
and folios were nob actually filed by the 
applicant before the 27tb October 1919. It 
would have been well if, where the number 
of folios are filed on different dates, all 
these dates were noted on the back of the 
copy granted so as to enable the Court 
to find out whether the applicant was in 
fault or not and also to see whether the 
ease was such in which, under section 5, 
extension of time should be granted to the 
applicant or not. Be that as it may, it 
will be sufficient for the purpose of this 


case to hold, in agreement with the Court 
below, that the requisite number of stamps 
and folios were actually filed on the 27th 
October 1919. The decree being dated the 
17th September 1919, ordinarily the appeal 
ebould have been filed within 3C days from 
that date, that is, on the 17th October 
1919, whioh was in the midst of the Puja 
holidays. The appeal, therefore, under section 
4 of the Limitation Act, could be preferred on 
the re-opening day, namely, the 27th October. 
The applicant was entitled to make an appli- 
cation for copy on that day : tuefe Bibi 
Bakhrunisia v. Rambhanjan Singh (1) and 
also the decision of Sir Lawrence Jankins, 
0. J., in the case of ^andharinath SakhaBam 
V. Shankar Narayan Joshi (2). His Lordship 
pointed ont that this was the correct in- 
terpretation of tbe law and the invariable 
rule of practice and was affirmed by tbe 
judicial decisions, notably in the cape of 
Siyadat'‘un‘nissa v. Muhammad Mahmud (3). 
Having carefnlly considered the law on the 
subject, I have no hesitation in following 
the decision of Sir Lawrence Jenkins, 0. J., 
and I accordingly bold that the applicant 
was entitled to make an applioaiion for 
copy on the 27th of October, the day on 
which tbe Court re opened after tbe Pujd 
holidays, and he was consequently entitled 
to file the deficit Court-fee on that date 
and that, further, by so filing his applioaiion 
cf tbe 16th September was kept alive. 
That being so, be was entitled to an ez- 
lensioD of time for three days, from the 
date of tbe application op to tbe date of the 
notification of ihe requisite stamps and 
folios, that is, the I7th September, I8th 
September and the 27th October. There- 
after, time was taken for the prepara- 
tion of tbe copy up to the .31et of October 
when it was ready for delivery, that is the 
28tb, 29th, 30th and tbe 3 tst October. The 
learned District Judge allowed him tbe Bret 
three days, but not the latter four dayp. 
Adding, therefore, seven days (3 — 4) to the date 
on which the appeal should have been filed, 
the appeal filed on the 3rd of November 
was within time. There can be no question 
that be was at least entitled to six daye< 
In that view, the appeal should have been 

(1) 49 Ind. Cas. 1000. 

(2) 25 B.6'6i 3 Bom. L. E 244. . 

(3) 19 A, 3-125 A. W. N. (1897) 76i 9 Ind. Dec. (n. a) 

225. • I 
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6l6d OD tbs 2nd of Novombsr whiofa w &3 
Sunday, Therefore, atraiu under seotion 4, be 
was entitled to file hie appeal on the 3rd 
of November. Taking any view of the ease, 
the anpeal 61ed on the 3rd of November 
was, therefore, well within time and the Court 
below was wrong in rejeoting it on the ground 
that it wae time>barred. 

The aforesaid 6nding, however, does not 
give any praotiaal benefit to the applioant, 
inasmuoh as the Court below has held that 
the appeal was presented on insuffioient 
Coort>fee. This was no doubt not the 
ground upon whieh the appeal was rejeoted 
on the 6th of January 1920. The objeation, 
however, was eet forth io the report of the 
oflSae, dated the 18th November 19,9. The 
appliaant eontende that the defioienay of the 
Court-fee should not debar him from 
having his appeal admitted and aonaidered 
on merits, inasmueh as he filed the defiait 
Court*fee on the 19th November with an appli- 
oatioD. This is no doubt true, but there is 
nothing to show that the Court allowed 
him to pay the deficit Court^fes so as to 
entitle him to have the benefit of seation 
149 of the Code of Civil Prooedure. It is 
contended that the Court-fee must ba deemed 
to have been aeaepted, inasmueh as the 
defiait Court fee was filed juat the day 
following the report of the offiae and there- 
after the Court did not press theobjeation 
in its orders of the 15th November 1919, 
let Deaember 19 9 and the 6th of January 
1920. This ip, however, not euffiaient for the 
purpose of applying station 49, whieh says 
distinotly that the defiait Court-fee mast 
have been allowed to be paid by the Dnurt 
and when so allowed and pa d, the payment 
will have the forae and effect if it was 
made in the first inatanoe. The permission 
to deposit the deficit Court-fee must be 
given by the Court after oonaidering the 
eiroumstanees of the case and the reason 
for not filing the entire Court fee in the 
first instanae. I, therefore, agree that the 
appeal was not presented on soflBaient Court, 
fee and, therefore, under seotion 5 of the Court 
Fees Aat, the appeal was not presented in 
ti^me. The fast that the Court did not rejeot 
the appeal on that ground will not make 
tha appeal fit and aompetent and remedy the 
statuto^ bar imposed upon it under section 5 
of the Court Fees Aot. 

The result, therefore, ia that the appeal, 


even if it be held, as alredy observed, 
have been filed in time, was not a oomps 
tent appeal and it cannot now be enter* 
tained. The application must, therefore, be 
rejeated. In this view, it is not neeessary 
to oonsider the objeation of the respondent 
that the applioation to this Court is inoompe- 
tent in view of the fact that the order of 
the Court of the 6th January 1920 reject;, 
iog the appeal amounts to an order dis. 
missing it and was, therefore, appealable. 
But, as the point has been raised and the 
learned Vakil has seriously sought my de- 
cision thereon, I venture to give my own 
views. 

The memorandum of appeal is reiected 
under Order XLF, rule 3, when it “is not 
drawn up in the manner presaribed hereio- 
bsforp,” that is, as laid down in that Order, 
If the memoranduia of appeal is drawn up 
in proper form it aannot be rejeoted under 
that rule, but that ii it is barred by limita- 
tioG it has to bs dismissed under rule J 1 
The rejection of an appeal on the ground 
of Iimiiatio^n, therefore, amounts to a dismissal 
tliereof. Such an order is no doubt appealable. 
The applicant was. therefore, entitled to prefer 

an appeal from f he order of the Court, dated 

the 6th January 1920. He was also entitled to 
have the order reviewed under Order XLVlI 
rule 1. provided he did not file an appeal 
that Order, vide Order XLVlI, rule 1 (a) 

0 appeal was filed. Therefore, his applioation 

for review was competent. The application 
for review was rejeated and there is no 
appeal from an order rejecting a review 
vide Order XLVII, rale 7. The applioant was. 
therefore, entitled to aome to this Court in 
revision against the order passed by the 
learned District Judge rejeoting his appliaation 
for review, which involved the consideration 
of the order passed on tbeoth of January 
dismissing the appeal. The applioation of 

the petitioner to this Court was, therefore, not 
inoompeteot. 

But on the other grounds, already adverted 
to, the applioation ia rejeoted and costs allowed 

to the opposite party. Hearing fee one gold 
moJcur. “ 

^Pph'catioH rejected. 


i 
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LAHORE HIGH COURT. 
Hi6CELL4meod6 SbcomdCitil Appeal Ho. 1308 

OF 1920. 

Jacaary 5, 1920. 

Present: — Mr. Jastioe Le^RossignoI. 

ABBAS KHAN — JuBOMENT-DEBroa 

—Appellant 
veraus 

NUR KHAN AND OTHERS —'DeCRBE'HoLDSBS— 

RcflPCNDSNTd. 

Ex.parte decreet whether final — Pre-emption decree 
^Order refusing to extend time for payment-^ Appeal, 
vyhether lies. 

An ex parte decree is Him!, till it is set aside by 
either the first Court or the Court of Appeal. 

No appeal lies agaiust au order refusing to extend 
the time fixed for payment of the decretal amount 
under a decree for pre-emption. 

Mtsoellaneoas seoond appeal from tbe order 
of tbe Distriot Judge. Miaowali, dated tbe 
let April 1920, reversing that of the Munsif, 
First Olaee, Mianwali, dated the 8th Deoember 
1919. 

Mr. Mukund Lai Puri, for the Appellant. 

Messrs. Devi Daval and Obbard, for the 
Respondents. 

JUDGMENT. — On 5th Angnet 1919 the 
respondent seoured an ex patte deeree to pre* 
empt and it was a oondition of tbe deoree 
that the prise was to be paid into Court on 
or before 15bb Ootober 1919. 

After the issue of tbe ez parts deoree, an 
applioation was made to have it set aside, 
but it was in fast never set aside. 

The deoree*bolder failed to satify tbe 
eonditioD of tbe deoree by 15tb Ootober, 
but on 5th Deoember 1919 be applied to 
the Trial Court to be allowed to deposit 
the price of the property pre>empted. Tbe 
Munsif refused, but the Distriot Judge in 
appeal gave the plaintiff a further period 
up to 15th April 1920 within wbieb to 
deposit tbe money in Court. 

Tbe learned Judge held that tbe hrst 
Court’s deoree was not a 6nal deoree till 
tbe applioation for setting aside tbe ex parte 
deoree had been rejeoted. 

In this view 1 am unable to oonour, but 
hold that an ex parte deoree is final, till it 
is set aside by either tbe first Court or the 
Court of Appeal. 

Nor do I think an appeal lay to tbe 
learned Judge, for tbe appeal was not from 
the deoree, but from tbe order refusing to 
extend time, from snob au order no appeal 
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is given by tbe Code. An appeal from tbe 
deeree wonld have been time*barred, nor 
had tbe deoree bolder any grievanoe against 
tbe deoree at the time it was granted. 
Tbe Distriot Judge's order was, therefore, 
without jarisdiotion and tbe Muneif’s order 
was oorrest. 

I asoordingly aooept tbe appeal and set 
aside tbe Distriot Judge’s order extending 
tbe time within wbiob tbe deoretal oondition 
eould be satisfied. 

Appellant to have bis oosts in this Ooort. 

Appeal accepted. 


PATNA HIGH COURT. 

Appial from Appellate Decree No. 885 

OF 1919. 

' January 20, 1921. 

Present : — Mr. Jnstioe Das. 
HARDEO SINGH and others— PLA lNTIFFi 

— Appellants 
versus 

BHAWANI SAHAI and others — 
Defendants — Reofondbnts. 

Cii'»7 Procedure Code (Act V of 1908^, 0. II, r. 2, 
applicability of — Test — "Cause of action", meaning 
of. 

There is nothing in Order II, rule 2 of the Civil 
Procedure Code to compel a plaintiff to include in 
one and the same action different causes of action 
oven though they arise from the same transaction, 
[p- 497, col. 2.] 

The test is this: If the plaintiff, on the alle^ 
tions made in the plaint, is entitled to make a claim 
which ho docs not put forward in his suit ho 
shall not be allowed in a subsoqaont suit to put 
forward that claim. To allow him to do that would 
be to permit him to split his cause of action: but if, 
on the allegations made in the plaint, he was not 
entitled to put forward a claim, there is nothing 
iiV Order II, rule 2, which prohibits him from putting 
forward that claim in a subsequent litigation- 
lP- 498, cols. 1 & 2.] 

The expression 'cause of action’ means every fact 
which it would bo necessary for the plaintiff to 
prove in order to support his right to the judgment 
of the Court fp. 498, col 1.3 

Tho expression refers entirely to the grounds set 
forth in the plaint as tho cause of action, or, in other 
words, to tho media upon which tho plaintiff asks the 
Court to arrive at a conclusion in his favour, 
[p. 498, col. 1.] 
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Appeal from a deoieion of the Sabordinate 
Jad(ie, Obapra, dated tbe 9th Jane I^IP, 
modifying that of tbe Additional Mnnsif, 
Cbnpra, dated tbe 24th Angast 1915, 

Mr. Narovan Sinha, for tbe Appel- 

lants. 

Mr. Qaneik Dult Singh, for the Respond- 
entia. 

JUDGMENT.— Tbe only point which I 
have to decide in this appeal is, whether 
the provision of Order If, rule 2 of tbe 
Code bars tbe plaintifiFs* snit. In order to 
appreciate the point that has been argaed 
before me, it is neoessary to stale that I 
am in this litigation concerned wi<b a plot 
of land which has been frtand to aopertain 
to tbe iin.aH lands in hKewii 1/6. The 
village Bajraba was some time ago divided 
into several pattis by partition. One of 
tbe pnUi$, consisting of 8 pies share, is 
entered in klie^jcat 1/2. The plaintiff is the 
sole proprietor of this pcUi. Another 
aonsisting of 4-anna8 10-pies share, is 
entered in khewat 1/3, In this patti the 
plaintiff has 3-ancae b-pies share. As I 
have mentioned before, tbe ijmalx lands 
of both }/2and 1/lare entered in khewat 
1/6 

Some time in 1911 tbe plaintiff instituted 
a suit against defendant No. 5 for ejectment 
on tbe ground that defendant No 5 bad 
purchased a non traneferable holding Tbe 
allegations of tbe plaintiff in that suit were, 
that the disputed land was in the patti 1 '2 
of which he was the sole proprietor. Hie 
ease was that tbe previons tenant bad sold 
the ocPDpanoy holding to defendant No. 5 
and that he was entitled thereupon to enter 
into possession of the same. The Court of 
brst instanao, as well as the lower Appelhte 
Court, dismisjed the plaintiffs’ action on the 
ground that the plot of land in respect of 
which the action had been brought was 
situate! not in path 1/2 of which the 
plaintiff wa« the sole proprietor but in patti 
1/6. Tbe lower OonrU thought that, as 
there were other eo sharers interested in 
that patti and as they wore not parties to 
that litigation, tbe plaintiff was not entitled 
to any relief at all. The plaint ff appealed 
to tbe Calcutta High Court. Tne learned 
Judges in the Caloatta High Court thought 
that the plaintiff was entitled to eject the 
defendant in proportion to the rent which the 
plftintiff wfts, on tbs admission of the da- 

32 


fendant, entitled to recover from tbe defend- 
ant. That litigation decided once for all 
that the plot of land was not situated in 
patti 1^2 but was situated in 1/6, and 
as the plaintiff wa^, on the admission of the 
defendant, entitled to some rent from tbe 
defendant in respect of that patti, tbe 
Calcutta High Court thought that be was 
eoii'Ied to eject tbe defendant in respect of 
that land. 

Tbe plaintiff accordingly sncceeded to a 
certain extent bat did not get complete 
relief in that litigation inasmuch as tbe co- 
sharers of pa/^t 1/6 were not parties to that 
litigation. 

Tbe present snit was thereafter brought 
by tbe plaintiff for ejectment of tbe defend- 
ant. The plaintiff has in this litigation 
bronght on the record as parties defendants, 
tbe co-sbarers of patti 1/6 and he claims in 
this litigation to ejeot tbe defendant on the 
ground that be bac taken a transfer of a 
non-traneferable oocnpancy bolding. He was 
met by the defendant with the plea that 
Order II, rule 2, barred bis suit. This con- 
tention has found favour with tbe Courts 
below, and tbe only question which 1 have 
to decide in this appeal is, whether the 
Courts below have taken a correct view of 
the scope and effect of Order 11, rule 2, 
of the Code ? 

In my view, Order II, rule 2 has no 
application to this case at all. The first 
paragraph of tbe rale runs as follows: — 
* Every snit shall include tbe whole of the 
claim which tbe plaintiff is entitled to make 
in respect of the oau^e of action ; hot 
a plaintiff may relinquish any portion of 
his claim in order to bring the snit within 
tbe jurisdiction of any Court,” This rule 
exprefls€s the general intention of tbe Lagis- 
liture tbata plaintiff shall not be permitted 
to Fplit bis cause of action in parts and 
bring separate suits in respect thereof. 
There is, however, nothing in the rule which 
compels a plaintiff to include in one and 
the same action different causes of action 
even though they arose from the 
same transaotioo. Sse SawinatAoji Ohetty 

V. Pafaniap'^a Ohetty (1). Toat is the 
general inteution of the Lsgislature, and 

(t) 26 ItiJ Cas. 228:411 A. U2at p. US: 18 C 

W. «l7i i7 New LawKop 5H. 8:? L. J. 1» C 13ll 

(lyu; A. c.eiSjiiOL. T.913 (p. c.). 
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the seeond paragraph of the role, Qpoo whioh 
the ('oarts below have relied, merely pro- 
vides the penalty for non oomplianoe with 
the Bret paragraph of the rale. The qaes- 
tioD, in my view, comes to this : was the 
plaintiff in the previone snit entitled to the 
reliefs which he now claims ? That depends 
on the meaning which we mast assign to the 
expression “oanse of action*'. 

Now, as 1 understand the law, *'oaaae of 
action” means every fact which it would 
be necessary for the plaintiff to prove in 
order to support his right to the judgment 
of the Court. It refers entirely to the 
grounds set forth in the plaint as the cause 
of action, or, in other words, to the media 
upon which the plaintiff asks the Court to 
arrive at a oonclusion iu his favour. See 
Gha-nd Kour v, Partah Singh (2). 

Applying this principle to the facts of 
the present case, can it be argued that the 
plaintiff in the previous litigation could have 
put forward the claim which he now puts 
forward as a part of the cause of action 
which he then alleged in the plaint F In 
my view, he could not. His cause of action 
in the plaint in the previous suit was as 
follows 

(1) That be was the sole proprietor of 
kheioat No. 1/2. 

(2) That the defendant was the trans* 
feree of a non-transferable oosupanoy bold* 
ing situated in plot No. 1/2.” 

On these allegations he asked for the 
ejectment of the defendant from the plot 
of land situated, as be asserted, in khetcat 
No- 1/2. That claim failed beaause it was 
held by the Courts that the plot of land 
was not situated in khewit No. 1/2 but 
was situated in kheie'it No. 1/6. Now, 
what is his cause of action in the present 
suit F He now alleges that the plot of land 
is situated in khewat No. 1/6 of which 
be and the other defendants are the pro* 
pi'ietors, that the principal defendant is the 
transferee of a uon-transferable cosupanoy 
holdinv, and that he, along with the other 
defendants, are entitled to eject the defend* 
ant from this holding. In my view, the test 
is this : If the plaintiff, on the allegatioos 
made in the plaint, is entitled to make a 
claim whicit hu nuco uot put forward in 

(2) 16 C. 9H fp 0.); Ifi I. A. 166, 6 Sar. P. 0. J. 
243, 12 Iiid. Jur. 331; 8 Ind. Dec. (n, b.) 65, 


bis suit be shall not be allowed in a sub* 
sequent suit to put forward that claim. 
To allow him to do that would be to psimit 
him to split his cause of action ; but if, 
on the allegations made in the plaint, he 
was cot entitled to put forward a claim, 
there is nothing in Order II, role 2, whioh 
prohibits him from putting forfrard that 
claim in a subsequent litigation. 

In my view, on the allegations made in 
the plaint in the former litigation, he could 
not put forward the claim whioh be now 
puts forward. That being my view, I must 
hold that the Courts below have erred in 
dismissieg the enit on the ground that the 
plaintiff's action is barred by the provision 
of Order IT, role 2. 

I must allow this appeal, set aside the 
judgments and decrees passed by the Oourte 
bslow and remand the case to the lower 
Appellate Court with iostruation that it 
should remand the case to the Court of 
first inataoce for decision aoiording to 
law. 

The appellants are entitled to the costa 
of this appeal and io the Court below. The 
costs incurred in the Court of first inatauee 
must abide the result and will be disposed 
of by that Oonrt. 

Appeal allowed. 


OALOTTTTA HIGH COtJRT. 

Am AL ricost Appbll.tk Decrei No. 600 

or 1917. 

Jane 28, 1920. 

Present : — Sir Asutosb Mookerjee, Kt., 
Acting Chief Jnstice, and Jnitioe 
Sir Ernest Fletcher, Kr. 

Kham SAMSHHUDIN aliat 
Khaja SUEKBOO— Dependant No. 5— 

Appellant 

versus 

PYARI LAL DAS, CHAIRMAN, DACCA 

MUNICIPALITY, Plaintipp, and otaERS 

— UBPENDANTS — ResPONDBNT4. 

Benjal Municipal Act (ill B 0 of J* 

86 (d), (f), 103, 279, 322 {D^Municipal rates in 
respect of holding Occupier*^ and %i9ner*^ distinction 
betufeen — Owner not occupier^ whether liable to po}/ 
water-rate and latrim^rate. 

Bare owueraliip of a holding within a tfuuioi* 
polity doee nuC coaatitatc rateable oecupatioa ; or, itt 
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otUer words, every owner is not an occupier jusfc as 
every occupier is not an owner. In order to constitute 
rateable occupation there must be a use and enjoy. 
inont which is or is capable of boini? benelici^. 
Cp.500, ool. J,] 

Appeal against the deoree of the Sob* 
ordinate Judge, First Court, Daooa, dated the 
SIst of Oatober 1916, affirming that of 
the Offioiatiog Munaif, Additional Court 
at that plaee, dated the 4th of May 
1916. 

F ACTS appear from the judgment. 

Baba Ounada Oharan Sen, for the Appel* 
lant.^Defendant No. 5 is the appellant. 
The appeal arises out of a suit for reoovery 
of arrears of Munieipal rates in respeot of a 
holding, by the Chairman of the Daosa 
Munieipality. The holding wbish is within 
the jurisdiotipn of the Munieipality belongs 
to all the 6ve defendauta jointly. I alone 
did not reside in the bolding where my 
oo-sharera resided and my defenca was that 
I was not an oseupier. The Courts below 
do not aeospt my defense and have held that 
my osoupation of the holding is to be tsksn 
legally as eonstrnetive possession. Under the 
Bengal Munieipal Aet the Munieipal rates 
have been divided into three olassss, tie , 
house-rates, water rates and latrine-rates. 
Saetion 103 of the Aet deals with house rates 
whieh are leviable from the owners of the 
holdings. The Mucioipality imposed upon me 
a house-tax whieh was assessed on the basis 
of the annual value of the holding. I admit 
that I am liable for each house-tax. But I 
oontend that I am not liable for water* 
rates and latrine-rates whieh are payable 
by the oeeupiera. Refers to seetions tf6, 
279 and 322 of the Bengal Munieipal Aet. 

[Mookxkjes, Aora. C. J.— “ Wnat is the 
de6nition of an ooeupier?”] 

There is no definition of the word “ oo- 
oupier” in the Bengal Munieipal Aet, 
although it gives the definition of an “ owner.” 
The Courts have found that I am an ooeupier. 
The test is not that of eonstruotive possession 
but of aotual oeoupation. The Inlding was 
not m my oeoupation. My oo sharers were 
m astual oeoupation and enjoyment of the 
ho ding. It would be too hard on me to 

hold me liable as an oojQpier whieh in faot 

I never was. My other point is that part 
of the claim ie barred by limitation. 

Dr. Sarat Ohandra Bisa/c, for the plaintiff- 
Respondeat.— Toe appalUub’s defenie was 
that be sould not be liable as he was not 


in possession of the holding. But the faot 
of bis remaining away was not notified to 
the Chairman of the Munieipality, — the 
plaintiff. The name of the defendant No. die 
on the rate-payer's roll. Under the eireum- 
stanoes, howoonld the Chairman oome to know 
whether after all these things the appellant 
was not in aotual possession Y If he was 
not in aotual possession why did be not notify 
the faot to the Chairman or objeet to the 
assessment of taxes P The faots are patent 
enough tu make his possession a eonatruetive 
possession. 

. [MooKiBjEf, Acto. C. J.— Why did you 
bring this suit p] 

Some of the defendants are under the 
Court of Wards. Of oourse, we oould 
realtee by distress. Then yon should eonsider 
the noanimoua findings of the Courts below 
that the names of all the defendants appear 
on the Munieipal register. 

[Mookbrjee, Acto. C. J,— But not as 
oooupierrP] 

Of oourse, it might be by mutual arrange- 
moot that some of them lived in that bouse, 
and the others elsewhere. 

Babu Surendra Ohinira Quha, and Baba 
Bepin Ohandra Bure for Babu Kunja Lai Das, 
for the Defendants. Respondents. — A parti- 
tion has been effected of the property. 
It is admitted that defendant No. 5 is not 
in oooapatioo. The sole question, therefore, 
would amount to thie, whether he 
would be liable for taxes or not, I submit he 
would not be liable. 

Bibu Ouaadi Ohnran Sen replied briefly 

JUDGMENT. 

Mookbrjeb, Aora 0. J,— This is an appeal 

by the fifth defendant in a suit instituted by 

the Chairman of the Commissioners of the 
Daooa Munieipality for reoovery of arrears 
of Muoioipal rates in respeot of a holding 
within the jarisdiotion of the ManioipaUty. 
There is no dispute that all the five defend- 
ants are owners of the holding. The 
fifth defendant, however, pleaded that he 
was not au oouapier of the holding, whioh 
was really osoupied by his ou sharers, the 
first fiur defendants. The olaim is for a 
sum of Rupees 74 j- 4 annas made up as 


H. use- rate 
Vi ater rate 
Latrine fee 


Hs. A. p. 

. 420 0 0 
. 210 0 0 
110 4 0 


• • • 


A * » 



5C0 INDIAN 

NIBVRiH OaiNDRi t>. PUTAP DDAI NATH 8AHI 

It U olear frona asation 103 of the 
BsQ^al Maoisipal A. 06 , raid with seation 85 
(&), that the boa< 3 e rate .ifl leviable from 
all the owners. Sdation 279 (3), read with 
eeotlou 8 $ id), make? the water«rate pay* 
able by the oaoapiera while seatioa 322 
(1), read with aeation 83 (/), makes the 

latrioe-fee payable by the oaanpiers. The 
Courte below have overrated the defense 
of the fifth defendant on the groand that 
be was in aonstraative oooapatioo cf the 
holding. We are of opinion that this view 
•annot possibly be maintained. 

The Bengal Monieipal Aat defines the 
term 'owner* bat does not define the term 
'osoapier’. The meaning of oaaapation* in 
a similar aonneotion was disoassed in the aase 
of Beg. V. .Si. Pancris Astessmer./ Comnitfee 
( 1 ). It was there pointed oat that oaaupation 
for parposes of assessment of rates inaladee 
actual possession as its primary element, for 
legal possession does not of itself oonstitote 
ooaaptioD. An example was given to 
illastrate the meaning of this test. The 
owner of a vaaant hoase is in legal posses* 
eion, bat as long as be leaves it vaoanf, 
he is not rateable for it as an oosapier, 
yet, if be furnishes it, and keeps it ready 
for oesnpation whenever he pleases to go 
to it, he is an osoapier, thoagh he may 
not reside in it one day in a year : on the 
other hand, a person who, without having 
any title, takes aotaal posse'^eion of a house 
or pieoe of land, whether by leave of the 
owner or against his will, may well be 
the oooupier of it. [See also Maijor 
of Southend-on-Sea V White (2), Yntes v, 
Chorlton upon- Medic c'^ Union (3lJ. The eub* 
stanoe of the matter is that bare ownership 
does not oonstitote rateable oeoupation 
ISmith V. New Forest Union (4)]; or, in other 
words, every owner is not an oooapier jaat as 
every oooupier is not an owner; in order to oon* 
stitnte rateable oooupation, there must be a 
ase and enjoyment whiob is or is oapable cf 
being beneficial iLiverp-ol Co'po'ution v. 
Oh'rteu Un'on Aasestment Oonmittee .V Wilh- 
ndl Overseers (5), North Manchester Ocerseers 

(1) (1877) 2 Q. U. D. 581; 4(3 L J. M. C. 243; 37 b. 

T. 120; 25 W. U. 827. 

(Zt Cl«05) 83 L. T. 40S. 

(3; (I881» 48 L. T. 872; 47 J. P.fi30. 

<4) (18801 fil L. T. n70, J. P 324, 

(6) 0012/ 1 K. U. 270; 81 L >. K 13 420; 106 h. T. 
206j76 J. P. 101; 10 L. G. R. 105} 6(38. J. 187; 23 T. 

L. R. 177, 


CASKS. [19S1 

DEO. 

v. Winttfn'ey (S’)]. In the oase before 
ns, the materials on the reo')rd show that 
the fifth defendant was not in oaoupation 
of the holding which was really in the 
oooapation of bis eo*sharers. Under sash 
oiroamstanoe”, we are of opinion that the 
fifth defendant is not liable for the water- 
rate, and latrine fee. when neither he nor 
any member of his family really enjoyed 
the benefit of the water or the latrine. 

The resnlt is, that this appeal is allowed 
and the decree made by the Ooart below 
modified ; the decree will bs io favour of 
the Manicipality for the sam of Rs. 420 
on aosoant of hoase rate against all the 
defendant^, and there will also be a 
decree for (be balance of the claim, namely, 
Rs. 320*4 annas against the first four 
dafendants, on accoaot of water-rate and 
lattine fee. 

Tha plaintiff Manicipality will pay the 
fifth defendant half his costs in all the 
Conrt.s. 

FLETCiEB, J. — I agree. 

Appeal allowed, 

(6) 0903) I K. B 88r> at p 836; 77 L. J. K. B. 
661: 98 L T 7H':72J.P 171; *1 U G. R 427« 24 T. 

L. R. 388 affirmed in -O’O) A. C. 7; 79 L. J. K B. 

M. 5; Kil h. T Hl«; 74 J. P. 49; 8 L. G. R. 75; 64 S. J. 
89; 26 T. L. R. 90. 


PATNA HIGH COURT. 

Paivt Council Appeal No. 41 cf 19.0, 
February 4, 1921. 

Present Sir Dawson Miller, Kt , 
Chief Jaeticp, and Mr. Justice Adami. 
NIBARAN CHANDRA CHATIERJEE 

— Appeilint 
versus 

Maharaja PRAT\P UDAI NATH SAHI 

D (<0 -R»*PJNf>Ef(T. 

Civil Pro*ei'ire Uoie ("Act P of 190V, HO"* 
Dejcnlint loho h.ii ta'c-n no in'c'Cit in sail, whsthsr 
entitle I to atopial to Prion Council. 

A defend vnt who leaves the entire conduct of tUo 
case ia the hauda of bia oo-dofondauta and faiU to 
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take nry interest in the proceedings is not entitled 
to prefer a separate appeal to His hjajesty ia 
Council. 

ArF*'®BtkD for leave fo appeal to the Privy 
Croreil agaioet the deeieioo rf Sir Dawson 
Mil'er, Et., Chief Joetiee, acd Mr, Joatioe 

JwalaPrured. 

Me(sre. K. B. Joyaattcal&nd T). N. Sar/tar, 
for (be Appellant. 

MfPBre. S. If ^ulliclc and B. N. MUler, for 
the RespondeDt. 

JUDGMENT. 

Millib, 0, J. — This ia an application on 
behalf of one of the defendants, Nibaran 
Chandra Chatterjee, in a eoit for reeomption 
of the property known as the Barwe Raj 
in which the Maharaja of Cbcta Nagpore 
was the plaintiff and the nrincipal defend* 
ants were the Raja of Barwe and bis 
SOD. The petitioner was added as a defend* 
ant in that rnit, beesnee it appeared that 
he claimed lo have derived certain forest 
and mineral r’ghts in Perganra Barwe, 
which was the eabjeot of the enit, from the 
predeceFsor'in interest of the principal defend* 
ant onder an instroment. da'ed the l6th 
December 1913. The applicant was served 
with notice of the salt bat he took no steps 
to defend it. He pot in no written statement 
and left bis interests entirely in the hands 
of the real defendants in the soif, namely, 
the Raja of Barwe and bis son. The eait 
failed in the Coort of 6rst instance where* 
QpoD the Maharaja of Gbota Nagpore 
appealed to the Hfgh Coort and again. 
altboDgb the present applicant was a formal 
respondent in that appeal, betook no steps 
whatever to deferd the action or to oppose 
the appeal, adopting the same attitode as be 
had drne in the lower Coort. This Court 
allowed the appeal and granted a deolara* 
tion to the plaintiff, that he was entithd 
to reeome the property in qoeetion. The 
effect of that decision may be, and probably 
will be, to affect the interests oftbepre* 
sent applicant. The real defendants in the 
soit have applied for leave to appeal to 
His Majesty in Cooneil and a oertiBeate 
has been granted in that application and 
the appeal is at prefect pending before His 
M®j®®ty in Cooroil. The pre^eni applicant 
BOW presents this petition asking that he 
also may be granted a certificate eo that 
be also may arpear and argoe the appeal 

before their Lordships of the Privy Coanoil. 


No aathorities have been qnoted ^0 ae wbieh 
deal with sooh a sitoation and, therefore, 
we most deal with this ease as one of 
first impression. Having regard to the 
attitude which throughout has been taken 
up by the present applicant, 1 think it must 
be assumed that be was content tbrougbout 
to leave hie interests in the hands of those 
who were the real defendants in the suit 
and who were defending the suit and who 
are now proseoutieg the appeal to His 
Majesty in Coanoil. In these eiroumstanoes, 
seeing (hat the appeal is being prosecuted 
by the real defendants, the present appli* 
cant’s interests will be amply protected in 
the appeal which is now pending before 
His Majesty in Council and I can see no 
reason why the respondent should be unduly 
harassed by a eecond appeal which must, 
from the nature of the case, deal with 
exactly the same questions which will 
have to be determined in the appeal which 
is DOW peodirg. The applicant, having fail* 
ed to put in any written statement or to 
fake any part in the suit in the Court 
of first instanoe or to take any part in the 
appeal and having elected to leave his in* 
terests entirely in the bands of the real 
defendantp, is not entitled, in my opinion, to 
turn round now and say that be is also 
entitled to present a separate appeal. I 
would reject the applioatton with costs. 
Hearing fee five gold moKun. 

Adamt, J. — I agree. 

Application rej(ct(>d. 


CALCUTTA HIGH OOGRT. 
Apbsals FfiOM Appcllate Dkchees Nos. 740 

AMD 936 Off 1919 . 

AogQSt 5 , llr 20 . 

Present : — Mr. Justice Newbonld and 
Mr. Ja-'lioe Panton. 

In No. 740 op 1919 
MANMATHANAra BISWAS and 
A^OT flEK— D ependants — Appellants 
In No. 9 6 op 1919 

JITENDRA NATH ROr— D ependant^ 

APfELLANT 

lersvs 

KHTROD GOBINDA CHOWDHURI and 

OTHEK< — PluNTJFF* — RESPONDENTS IN BOTK. 
Ben-jal Tenancij Act (Vlllof I68V, 3. lOl-H— 



502 INDIAW OASEB. 

UDHiMMAD UUUTAZ BCf9AIK t*. MAURAMQ AHMAD, 


[1921 


tattled in Jtacord of Ri'yhis, finality 0 / — Plea of title 
ontrary to entry in Record of Rights, whether can he 
raised in rent suit. 

Section 104 II of the Bengal Tenancy Act confers 
finality on the rent settled in the Record of Rights. 

It is not open ton defendant in a reut^suib to urge 
the plea of title contrary to the entry in the Record 
of Rights. 

Appeals against the deorees of the 
Offiaiating Subordinate Judge, Pabns, dated 
the 1st of February 19 1 9, reversing that of 
the First Munsif at Pabna, dated the 29th of 
April 1918. 

FACTS appear from the judgment. 

Baba Uajendra Ohandra Ouha, for the 
Appellants.— The entry in the Reoord of 
Rights and the deoision of the Settlement 
Offieer eannot operate as a bar to my raising 
a plea of title. Seotion 104B of the Bengal 
Tenanoy Aot gives me a right to oballepge 
the entry in the Beoord of Rights Bnally 
published under seotion 103 A of the Bengal 
Tenanoy Aot. 

Baba Jogendra Naroyan M ijumdar (with 
him Baba Amulya Kumar Bkatt^chanee), for 
the Respondents. — An entry in the finally 
published Reoord of Rights, unless altered 
by means of a suit brought under seotion 
104Ii of the Bengal Tenanoy Aot, is ooc* 
olusive. See Prosanna Kumar Adhikary v. 

R chimuddin Howlaiar (1). Refers also 
to Boikuntha Piath Qhose v. Sademnda 
Mahapatra (2). In a suit for rent based on 
the finally published Reoord of Rights, the 
defendant is not entitled to raise a plea of 
title oontrary to the entry in the Reoord of 
Rights. 

Baba Raiendra Ohandra Ouha replied. 
JUDGMENT. — These two appeals arise 
out of two rent'Snits, The plaintiffs olaim 
rent on the Reoord of Rights from whioh 
it appears that the plaintiffs held as settle* 
ment-bolders under Government in a khos 
mahal and the defendants are tenants under 
them. 

The defense set up is that the defend* 
ants held the land by virtue of a kaimi 
lease granted by oer'ain pitnidars, t'le 
plaintiffs in this suit having also an interest 
in that patni. 

The first Court held that the defendants 
established their plea and dismissed the 
suit. 

(1 loIiiO. 327i 17 c. W. N ir,s. 

( 2 ) 40 1ml. Cas. 2Br, 23 C. W. N, GIG. 


On appeal, the Subordinate Judge reyera* 
ed this deoision and deoreed the suite, hold* 
ing that seotion i04 H of the Bengal 
Tenanoy Aot gave a finality to the rents 
settled in the Reoord of Rights. The de* 
fendants, we should mention, had attacked the 
Rf'oord of Rights by a suit under seotion 
lOl H wbiob Aas dismissed. In our opt* 
nioD, the view taken by the learned Judge 
is right and it is olearly supported by the 
authority of the oases of Prasinna Kumar 
Adhihari v. Roehimuddm Housladar (1) and 
Boikuntha Nath Qhose v. Sadananda Maha- 
patra (2). 

On behalf of the defendantB'appellanta 
it is oonteuded that the entry and deoision 
of the Settlement Officer are no bar to their 
raising this plea of title. Whether euoh a 
plea oan still ba raised in a suit properly 
brought for the purpose, it is not neiessary 
to deoide On the authorities oited. it is 
qaite olear that the plsa oanoot bs raised in 
a rent suit. 

We aooordiogly dismiss these appeals with 
003tB in eaoh ease. 

Appeals dis niesii. 


L.4HOaE HIGH COURT. 

Fjs'.t CiVJL Appbil No. 5s741 op 1920. 
January ■ 921. 

Present : — Mr. Justios LeRossiguol and 
Mr. Jnstioe Wilberforoe. 
MUHAMMAD MUMTAZ HUdSAlN 
KHAN — DiFiNDANT — APPELDlNT 

versus 

NAURiNG AUM AD— Pi.AiMnFP — 

Rispondent. 

Rl'idcnce Act (I of 1372^, s l\B— Landlord and 
enan* — Estoppel — Lessee-, whether can evict landlord 
alter CJipinj of lease. 

A tenant who lia^ bt.'3Q lot into pisso^sioQ by liia 
landlord cannot deny tbo landlord’s title however 
dcfuciive it may bu, so long as ho has uot> oppnly 
restored possession by surrender to him. Cp- 
col ] 

A le^floo, liowovor, whosi lease has expired eannot 
evict the 1 indlord who is I 'trally in possession of the 
piopefty ••veil if the landlo'-d had hoen lot into 
possession by the quondam lessee, [p. 601, col. l-J 
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i'irflt appeal from the deoree of the Senior 
Sobordinate Judge, Delhi, dated the 80th 
November 1S20. 

The Hon'ble Mian FazUi-Buitain, K, B., 
for the Appellant). 

Lala Molt iSapar, K. S., Bakbshi Tzk 
Chand and Babn Kiihen Dialt for the Re* 
spondent. 

JUDGMENT.— A brief history of this 
ease is as follows. The property in suit, the 
Civil and Military Hotel at Delhi, was the 
property of two brothers who in Jaly 1913 
leased it to Mrs. Smith for a period of seven 
years, the tenancy eommenoing on 1st Goto* 
her 1913. The tenanoy expired, therefore, 
on 30th September 1920. An option of 
extension for three years wes, however, 
given to Mrs. Smith and the real question in 
this ease is, whether the right of exeraising 
this option has passed to the transferee from 
Mrs. Smith. The ease, however, has been 
deoided on other gronuds. 

Mrs. Smith transferred her rights to 
Naurang Ahmad, the present plaintiff, in 
February 1915. He enb>let the property to 
Mrs. Harris, who has been made a defendant, 
for one year aommencing from the 1st 
Oatober 1919. Mrs. Harris in turn sub let 
her remaining rights with effeot from let 
April 1920 to the defendant, Mumtez Hussain. 
He bad then purchased the property from 
the original owners by a deed executed in 
February 1920. Momlsz Huscain, Ihup, was 
the owner of the property and a sub-tenant 
under Naurang Ahmad, the preeent plaintiff, 
who sued for bis eviction from the property 
in a suit instituted on 14th April 1920. The 
ground of the suit was that Mumtez Hussain 
was acting adversely to the title of the plaint- 
iff in that he was altering the nature of the 
premises. The plaintiff, therefore, asked for 
immediate poseession and for an injunction 
that the property should be restored to its 
original condition and fer damages. He 
first obtained a temporary injunction order- 
ing Mumtez Hussain to effect no alterations 
in the premiees but this was set aside by 
this Court on 26th June. On the 4th of 
October 1920, as the position bad changed 
owing to the expiry of the lew, unless the 
option was exercised, the plaintiff eeked to 
be allowed to amend bis claim. The main 
amendment was that the plaintiff was entitl 
ed to immediate possession as the lea-e to 
Mrs, Harris, which bad been transferred to 


Mnmtaz Hussain, had expired on the SOth 
of September. This amendment was allow- 
ed, and rightly so in our opinion, as the 
amendment was necessary for the purposes 
of determining the real question in con- 
troversy between the parties. Such amend- 
ment may, it is frup, not have been in accord- 
ance with the law as it stood previously, 
but ID the present Gods of Civil Procedure, 
Grder YT, rule 17, is framed with the object 
of allowing all reasonable amendments so as 
to secure an adjudication in the matter in 
dispute between the parties. 

The lower Court has decreed the plaintiff's 
claim on the ground that Mnmtaz Hussain 
being a tenant of the plaintiff in that he 
stands in the shcea of Mrs. Harris is 
estopped from denying his landlord’s title. 
The lower Court has based its decision 
on the Privy Council Judgment report- 
ed in Bilas Kunwar v. Dezraj Banixf. 
Stngh (1) and on Ekcba Qovindshet v, 
Dayaram Naroyan (2) and Makhan Singh 
V. Baisakhi Bam Shah (3), in the latter 
two of which it is laid down that the 
provisions of section 116 of the Evidence Act 
that a tenant is estopped from denying his 
landlord’s title only during the oontinnanoy 
of the tenancy is not exhaustive. This 
view of the law is not seriously contested 
by Mr. F«zl-i Hessain but he urges that 
no question of the applicability of section 
116 of the Indian Evidence Act arises iu 
this case, inasmuch as the defendant Mamtez 
Hussain does not and never has denied 
the plaintiff’s title but merely urges as a 
defendant in the snit that plaintiff’s title 
nnder the lease granted by the landlord in 
1913 baa determined and that plaintiff, 
therefore, is no longer a lessee and possesses 
no Ipgal statns by which be can evict the 
owner of the property. It is clear to ns 
that this contention mast prevail, unless the 
plaintiff can establish that, owing to the 
option danse, he is still the lessee. In such 
a ease be would have the right to con- 
tinue hia poasession under the terms of bis 
lease irresppc'ive of the provisions of section 
116. The authorities cited by the lower 

(l> an Ind. Caa. 299; 37 A. 657; 17 Bom L U 
1001 PC ;18A. L. J 991; 19 C. w. jj. 1207- 22 
C L J iiHj 29 M. L. I. <35; 'S M. L. T. ‘/»48* (191.5) 
M. VV N 757: 2 I. W 8'0 4' T '>0i fP. C ). ’ 

(2) 55 lad Caa 63 22 Bom L. R. 82 

13) 60 Ind, Cai, 59); 128T.R. 1919. 
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Court Rod again relied on before ns for 
the respondent are, it is tree, clear aathor> 
ities that a tenant who has been let into 
possession by bis landlord cannot deny that 
landlord’s title, however defective it may 
be, so long as he has not openly restored 
possession by surrender to his landlord. 
They are, however, not authorities to the 
effect that a tenant whose lease has deter* 
mined can evict a landlord legally in 
poBsesaion of the property, even if that 
landlord has been let into posseesion by the 
guojidam tenant. 

We disagree, therefore, with the view of 
the law taken by the tiret Court and re* 
maud the oaee for trial on the merits The 
costs will be costa in the cause and the 
Court fee on appeal will be lefunded. 
The lower Court should take steps to die* 
pose of this case as soon as practicable. 

Oasi remanded. 


CALCUTTA HIGH COURT. 

LtTTEKS PAT^^T ApPIAL No. IsO OF 1919, 

May 1?, 1920. 

Pre«*‘n<; — Sir Asutosu Mookerjee, Kx., 
Acting Chief Jostioe, and Justiae 
Sir Ernest Fletcher, Kl. 

ABHOYA CHANDHa GHOSH and otuers 

— I'tAiWTiPrt* — ApJ-tLLAhTS 
versus 

RAJ KUMAR GHOSH *hd ornRas — 

I»fF<ND. Nl’3 KEfPONUeNTS. 

basement of necessity, meaning antUimits of. 

When the ncces-ity for an easement of necessity 
terminates, tlio easement also terminates. i_p o 'o, 
col. ».] 

An easement of necessity is an casement which, 
under iinrticultir cireiursiances, tlie law creates Ijy 
virtue of the doctrine of implied grant to meet tJio 
necesbityofa partioulur case. It is an easement 
which is not merely neceesiry for the reasonable 
enjoyment of the doininunt tenement, but one 
withoai which that tenement cannot be used at all. 
(such an easeuicnt lasts only so lung aa tbe occo^bity 
exists ; ioi a grunt ansiog out ol the iniplicuiion of 
necessity cannot becariica luribor than tbs uectseiiy 
ot ibo cubo Jemun s [p •l>-,e"l - J 

A light ol wi.y liiitiiccl by the necessity »• hith 
creaicb it, icai-c-bif, ainny buLbi ijui ut pi-iiid the 
))uiiy eniillod ( un ii|)>r(Ui-h the ]>laco to which it 
Jod by passing over his own laud, [p, 605, col, 2.j 
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Letters Patent Anneal against the decree 
of Justice Sir Syed Siamsul Huda, Kt., dated 
the 2.5th of Auvn^t 1919, iu Anpaal from 
Appellate Decree No, 2 j 01 of 1916. 

FACTS appear from the judgment. 

Dr. Saraf Chind'u hymek aod Baba Rryin 

Ohandri Fote, fjr tbe Appellaots — The 
pliiutiffa are the appellauts. Tbe appeal 
arises out of a suit for eetablishmeut 
of the right of way from tbe homestead 
of the plaiDtiffs to the khal aud tank of 
tbe defeudauts. 

Before 1882 there was a way of ueceseity. 
Once there is an implied grant of ea^e* 
meet of ueoepsity, that grant does uot orme 
to an end. It has bef-n found tba^, some 
time before 1882, there has beeu au eare* 
ment. Tbe qaestion ia that by the ood« 
structioD of tbe public road the easemeut 
has been extioguished. Tlie learned Muneif, 
as well ae the lower Appellate Court, bold 
that tbe right of way or easement has been 
extinguished. Refers to section 8 of tbe 
Transfer of Property Act. Ae soon as the 
Local Board road came into ezietence that 
right has disappeared. Before 1582 tbie 
right was enjoyed by Mahabbarat as ap> 
pnrtenaot to bis homestead and when tbe 
homeetead has passed to his heir, the 
right of way also passed to him. Tbe 
oonetruotion of tbe Local Board road does 
not extinguish the right. Tbe road came 
into existenee in 1862. Up to 1880 there 
was DO pa(8)ge or outlet from the land. 
Since the existence of tbe public road the 
easement of necessity that was apporten* 
ant to tbe tenement has come to an end. 

That is not a correct view of the law as 
tbe lower Appellate Court bolds. The right, 
namely, tbe easement enjoyed by Mahabbarat 
by way of neoef-si y was attaohed to the 
tenement It is not a perecnal right. The 
Trght was appurtenant to tbe tenement grant* 
fed to my clients. Refers to Holmes v. Qorir-O 
(1). When the original grant w®* 
made to the previous tenant, the land belong* 
ed to tbe landltrd then. 

Babas Sarot Chandra Roy Ohowdhury WJiD 
him Babas Mnnmotha fvath iSukherite, Sitindra 
fJct'i A uk C'jee and Brij * ohan Mo tOfiJaU 
for the Ufepuiy Rtgistrai), fur the KeepiuU* 
feuti , wusf not oaited upou. 

(l'(182i)2 Bing 76; 5.7 R. R. 64')^ 0 Moore 166{ 
2 L. J. 0. P. 181; 180 S. 11. 838. 
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JUDGMENT. 

Mooebbjke, Agio, G. J. — This is an appeal 
under elaDse 15 of the Letters Patent from 
the jodgment of Mr. Joetioe Sham^ol Hnda 
in a salt for deolaiation of a right of way and 
for a perpetaal injaDotion to restrain inter* 
ferenoe there-vitb. The Coart of 6rat 
instatoe diemiseed the eait, and that decision 
has been eaeeeesivdly eonhrmed by the 
Sobordios'e Jodae and by Mr. Joetiee 
Sramsal Hada. We are of opinion that the 
view whioh has eommended itself to all 
the Jadges oonoerned is oorreet and maat be 
npbeld. 

The plaintiffs based their title on a 
putni lease granted to them by the defend- 
ante on the 24tb Ostober 18^2. The question 
has been diseoseed in the Ooorts below as 
to whether the plaintiffs as tenants can 
aeqaire a presoriptive right of nay as 
against the landlords'defendants. In oor 
opinion, that question does not really arise 
on the facts of this case. The title of the 
plaintiffs is based upon the grant of lb82. 
Under seetion b of the Transfer of Property 
Act, -Abe effect of that grant was to trans* 
fer to the plaintiffs the legal incidents of 
the property demised and snob incidents 
inolnded tbe easements annexed to the land. 
The point for consideration, accordingly, is, 
whether, at tbe date of tbe grant, (here was 
an easement annexed to the land demised. 
Now, it has been fonnd that ap to ISbO the 
tenants then in oocapation ot tbe land bad 
a way of neceeeity, bat after 1880, when tbe 
Local Beard established a pablio way, tbe 
way of necessity ceased to be necessary for 
tbe enjoyment of the holding. In these 
oiroumBtaDoes, Mr. Jostice Sbamaal Hada 
has held that, as the necessity for the way 
of necessity came to an end, tbe way also 
mast be taken to have terminated. If this 
view be correct, the easement in question 
had terminated before the grant in favoor 
of tbe plaintiffs was made. Conseqaently, 
under eeotion 8 of the Transfer of Properly 
Act, it cannot be maintained that the way 
now claimed was an incident of the pro- 
perty demised to the plaintiffi. We have 
thus to consider, whether it can be affirmed 
as a proposition of law that when the 
necessity for an eaeement of necessity 
terminates, the easement also terminates. 
We are of opinion that tbe answer must be 
in the affirmative. 


An easement of neeessity is an easement 
whioh, under particular oircumstanoe**, tbe 
law creates by virtue of tbe dootriue of 
implied grant to meet the necessity of a 
particular ease. It is an easement which is 
not merely necessary for tbe reasonable 
enjoyment of the dominant tenement, bat 
one witboat whioh that tenement cannot be 
ased at all. Such an easement lasts only 
so long as the necessity exists, for a grant 
arising oat of tbe implication of neees&ity 
cannot be carried farther than tbe necessity 
of tbe case requires. Reference may, in this 
c'^nneotioD, be made to the decision in 
Bohr.et v. Qoring (l), which is an antbority 
for the proposition that an easement limited 

by the neoes-ity which creates it, ceases if, at 

any sabseqaent period, the party entitled can 
approach the place to which it led by passing 
over bis own land. Tbe appellant, however, 
has argued that tbe correctness of this 
decision has been doubted in sabseqaent 
oases, and has invited us to hold that tbe 
view just meotioced is not well-founded 
on principle. We are enable to accept this 
contention as well founded. 

In Procior v. Bodg$on (2) Baron Paike 
referred to the decision in Hclmai v. Goring 
(1) in tbe following terms : “rhe extent 
of tbe authority of Bohnet v. Goring (1) 
13 that, admitting a grant in general terme, 
it may be construed to be a grant of 
a right cf way as from time to time may 
be necessary. 1 should have thought it 
meant as much a grant for ever, as if 
expressly inserted in a deed, and it struck 
me at that time that the Court was wrong: 
but that is not tbe question now.” Baron 
Alderson added : "Probably, if this case 
be taken to a Court of Error, Bolmet v. 
Goring (1) will be reviewed.” These 
observations cf Biroo Parke were cited by 
Blackburn, J , in delivering the judgment 
of the Court iu Fbaison v. Upenctr (3), in 
the followiog terms ; ‘‘We certainly do 
not feel inclined to extend tbe authority of 
Bolmtsv. Goring il) so far as to bold that 
tbe person into whose poesesaion the servient 
tenement comes, may from time to time 
vary tho direction of the way of necessity, 
at his pleasure, so long as he substitutes 


A W * ' 


Cora L. R. 7o5j 2^ U J Ex. IMS 16« E K 674 

(8) U561) R R. 6j6, IB.&S. 671 at p. 684. 7 
J ur. (n. b.) 1 166j 4 L. T. (n, s.j 760| I2i ii, £ 827. ' 
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ft eoDvanieot way.” This does oot ahow 
that Mr. Jastioe Blaokbarn was inolined to 
gaestion the oorreotness of the view that 
a way of oeoeseity terminates when the 
neoesfity itself ootoes to an end. This ia 
■lear from the following observation : ‘‘We 
think we most hold that the way of neoeesity, 
onoe oreated, must remain the same way as 
long as it eontinues at all.” This indioates 
that a way of nesessity may oome to an end. 
This is also olear from the observaHon of 
Erie, C. J., in the EsAbequer Chamber, 
Pearson v. Spencer (4) : ‘A way of neoessity, 
strictly so called, ends with the neaessity 
for it and the direction in which the 
plaintiffs says the way ought to go wonld 
so end.” This view, in rur opioion, is well' 
founded on reason, and shows that Holmes 
V. Qoring (t) has been doubted upon a 
point which does not tcusb the quention in 
controversy before us [.Deacon v. South Eastern 
By, Co. (5)]. We hold, accordingly, that the 
view taken by l^lr. Justico Shamsul Huda 
is correct and his decision must be affirm- 
ed. 

The result is that this appeal is disnsissod 
with costs. 

FLftiCdEP, J. — I agree. 

Appio) dtsmissed. 

(4' (18C3) 3 R A s. 7fi»; 8 L T. (k. fl.» IfiR; U W. 
U. 471: I N. R J'73 j \22 K. R. 285} 124 II. R CG7. 

(5) (lbb9; 01 h . T. 877. 


LAHORE HIGH COURT. 
Miscellaneous SECO^o Civil Appeal No 933 

(K 1920. 

January 3, 1921. 

T resent : — Mr, Justice Scott Smith. 

SaLIQ ram — Judgment Debtor 
— Appellant 

t'crjiNr 

Tub official LIQUIDATOR, INDIAN 
exchange BAIsK, Liaiited, LAHORE, 
ANUaNOTuER — DcCKEC Holuers 
— Rk P0^ DJp-Tf. 

CoJHpaniffi (yi oj s IPO — P(i\imcnl -order, 

whether can lit* made in respect of dchl which has been 
pold to third person Court, duty of l‘>iijmeHl~ordei‘, 
‘^nadf uithfiit Jurisdictioji, i'kcthcr can Ic disregarded. 


The duty of a Oourfc ia liquidation proceedings is 
to realise the assets of the Company and to discharge 
its liabilities so far as possible. It is no part of 
its duty, however, to help third persons who have 
purohased debts due to the Company to realise those 
debts [p 607, col. I.] 

Therefore, once a debt has been sold to a third 
person the '^ourt cannot make a paymont.ordor in 
regard to it under section 160 of the Companies Act. 
[p fir?, col 1.3 

A decree which is a nullity may bo disregarded 
without any proceeding taken to set it aside. 
Similarly, a paymont.order which is a nullity may he 
di-jrejjarded bv a Court whose assistance is sought for 
its c.'cccution, fp. .*>07, col. 1, 3 

Misoellaoeons second appeal from the order 
of the District Judge. Lahore, dated the 
8‘h January 1920, affirmiug that of the 
Subordinate Judge, First Class, Lahore, 
dated the Htb August 1919. 

Lala Balwjnt ficii, for the Appellant. 

6lr. 3. K, i/uSerjt for Notan Das, Ba- 
spondept. 

JUDGMENT. — This ia a second appeal 
by Mr. Salig Ram, Pleader, a judgment* 
debtor in execution prooeedingp, from the 
order of the lower Courte allowing Notau 
Das to execute against him a payment'Order 
passed iu liquidation proceedings under 
section 150 of the Indian Companies Act, VI 
of 1S82. Salig Ram was a sbare'holder in 
the Indian Exchange Bank, Limited, which 
went into liquidation. Oa the 8tb of 
August 1918 the Official Liquidator issued 
n notice to the contributories under which 
he agreed to accept from them Ri. 25 per 
share if payment was made by them into 
the Bank of Bengal by a certain date. Salig 
Ham is said to have been one of the par- 
sons who did not make the payment due 
from him by the fixed date and on the 7th 
of September 1913 the Judge of the Liqui* 
dation Court signed a payment-order for 
Rs. 1,003 against him under section 150 
of the Companies Act. 

Notan Das is the transferee of the assets 
of the Company which was under liquida* 
tion and he seeks to execute this payment- 
order as if it were a decree and the Courts 
below have allowed him to do so. Cue of 
the groonds of appeal in the lower Appel- 
late Court was that the assets of the Com- 
pany under liquidation having been sold 
to Notan Das on the 30oh August 1918 
any rayment order passed in favour of the 
Official Liquidator after that date was ft 
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cnllity and, therefore* the Coart had no 
joriadiotion to exeante it. 

The deeision of the Privy C<)aDoll in the 
ease of Khiarajmal v. Bairn (1) isaotbority 
for the propoeition that deorees whioh 
amoant to a nallity may be disregarded 
withoot any proeeediog to set them aside. 
The oBse is reported as Ehiarajmal v Bairn 
(1) and was followed io Hanuman Prasad 
y. Muhammad likaq (2), It is, therefore, 
olear that if the payment'order is a 
nallity it may be disregarded by a Court 
whose assistance is songht for its exeoa* 
tioD. Id Blaak on Jadgmeote, which is 
referred to in Qurdeo Singh y. Chandrika 
Sivgh (3), it is laid down, id seetioD2l5, tba(: 

A Court cannot adjadioate upon a sobjeot- 
matter, which does not fall within its pro* 
yinee as dehned or limited by law. In 
order to the yalidity of a jadgment, the 
Court must have jurisdiction of the person?, 
of the subject matter, and of the particular 
queetiou which it assumes to decide. It 
cannot act upon persons who are not 
legally before it, upon one who is not a 
party to the suit, and so on. ” 

Now, it is contended before me (hat the 
duty of a Court in liquidation prcoeedicgs 
is to realhe the aEsets of the Company 
and to discharge its liabilitus so far as 
possible. Now, the debt cf Salig Ram to 
the Company was duchargedso far as the 
Liquidator was concerned when it was sold 
to Lala Notan Das, and it is urged that it 
is no part of the duly of the Court to help 
Lala Notan Das to realise the debt due 
to him from Salig Ram. I think that 
there is great force iu this argument and, 
indeed, Mr, Mukerji on behalf of the res- 
pondent admits that once a debt has been 
sold to a third person the Court cannot 
make a payment-order in regard to it 
under section 150 of the Companies Act, 
1382. He has cited Tharya Earn v. Pcpal 
Bam (4), but in that case the assignment 
was made after the psyraent order had 
been drawn up, Mr. Mokerji urge?, bow- 


^ (1) 82 1. A. 2:^; 32 c. 298, 1 C. L. J. 56 Ij 8 Sar. P 
h . a I ' ® j- 7*. 7 Bom 

fsi iVi r’^' 229; 2 A. L. J. 615. 

(3) 1 lud Cns 913; 36 C. 19.5 at p 206; 5 C. L J 

ol 1» 

(4) 47 Ind. Cas. P97j 92 P. R. 1918; IG8 P. W. K 


ever, that the payment- order was really of 
the 30tb August 1918 and was made prior 
to the sale to Lala Notan Das which took 
place on (he came day but at a subsegcent 
time. He refers to an order of the Judge 
of that date which states that the Official 
Liquidator reports that certain contributories 
have taken advantage of the remiseion of 
15 per CEDt. allowed for prompt payment 
and goes on as follows ' 1 have directed 
that payment-orders be prepared against 
defaulting contributories.’' In ascordance 
with this order the payment-order was 
drawn up and was signed by the Judge 
on the 7th of September as already stated. 
The Judge did not, on the 30th August, 
make payment-orders against any partionlar 
persons. The list cf contributories had to 
be scrutinized and it had to be aeoertained 
who were the defaulters, and this apparently 
accounts for the eligbt delay that occurred 
in drawing up the payment-orders. The 
eale of the assets took place by auction 
on the SOtb of August 191b and on that 
day the purebater made a part payment, 
ramely, Re. 6,000. and (he sale was, there- 
fore, complete under section 78 of the Con- 
traot Act. T, therefore, bold that the pay- 
ment order of the 7(h September, which was 
subsequett (o the sale, was uhra virts and, 
«B8 a nullity ard that it is not binding 
upon Salig Ram, appellant. 

I accordingly accept the appeal and, 
setting aside (be orders of the lower 
Courts, diemiss (he application of Lala 
Notan Das for executicn of bis eo ealled 
decree, and direct that he do pay appellant's 
costs (hroughout. 

Appeal cccepfi'd. 


CALCUTTA HIGH COURT. 
Aipbal from Appellate Decree No. 105 

(f1919. 

July 13, It 20. 

I restnt : — Mr. Justice Tennoo and 
Mr. Justice Newbonld. 

RAJ KUMAR DAS — Defempanx No. 1 

— Appellant 

tersus 

PANCHKORI TALUQDAR — PLAitiTiFF 

— ReSPi'M KsT, 

Bengal lenancij Act (VJU B. C. of 18S5^, 6o 
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—Itsgi'slefed sub-lease in perpetuity by raiyat, vhetker 
adm'ssible in evidence -‘Estoppel, appUoabilily oj 
doctrine of. 

A sub-leoso by a raiyat granted and registered in 
contravention of the provisions of section hs (v) 
of the Bengal Tenancy Act is inadmissible in 
evidence 

A rahj'it is not precluded from questioning the 
validity of a sub-lease, purporting to be a lease in 
perpetuity, by reason of the dnctrino of estoppel 
whore there was no inisreprosentation by him as to 
the extent of bis interest or as to his status as raiyat. 
In such a case the doctrine of estoppel has no 
application. 

Appeal against the decree r£ the Sabordi* 
Date Judge, Second Court, Bakargunj, dated 
the l:<th of July 1918, reversing that of the 
Mnnsif, Fifth Court, at Barisal, dated the 
24th of May 1917. 

FACTS appear from the judgment. 

Baba AsHaranian Chatterjee, for the Ap* 
pellant. — Altbouffb the leaee ie io oontraven* 
tioD of the provieiooe of eeotion 85 of the 
Bengal Teuanoy Act, it ie biodiug as 
betw(>eD the lessor aod the lessee. See 
Qonesfi Mondol y. Thanda liami aundrani (1). 
My lease is a permanent one. It cannot, 
thertfire, be terminated hy notice. The 
case in OhanH Charan Nath v. Somla Bibi 

(2) was the case cf a lease from year to 
year. The lease was thus terminable by 
notice to quit. There was thus do question 
either of the applicability of section 85 of 
the Bengal Tenancy Act or of estoppel. 
It is only the landlord who can question 
the lease. See Manik Sorai v. Bani Ohoren 
Mandal (3). The lease ip, therefore, binding 
on the raiyat because the grantor cannot be 
permitted to derogate from the grant. Refers 
to Madon Chandra Kapali v. Jahi Karikir (4), 
Tamhuddi V. Atgar Houladar (5),J5ipin Behari 
Hoti V Amrita Lai hha t clnrn (6). Arab 
Ali V. Tiachimaddi (7), Ali ^iohnmmad Fe/ari 
V. Noj,an Ra^ah Bhuiya (8), Eamaniaa 
Bhattcch ryya v. Nihnadhth 3aha {9). 

(1) P8 Ind Caa. 4SP; 24 C. L. J. 639. 

(2) 44 lud. Cas i64j 22 C. W. N. 179 at p. 181| 28 
0. L. J. 91. 

(3) 10 led. Cae. 469; 13 C. L. J. 619 at p. 650. 

(4) 6 C. W. N. 377. 

(6) 1 Ind Cob. V 42: 36 C. 266 at p. 2'’, 9; 13 0. W. N. 
188. 

.0) 3 Ind. Cas. B'fi; 9 C L J 76. 

(7) 10 Ind as 682; 13 0. L.J 6'6. 

(8) 13 lud Cb6 9.2s 16 0. L. J, I2’t 16 0. W. N. 
620 710/€ 

v9, at Ind Cas. :64: 20 0. W. N. 1840 at p. 134i| 
24 0. L J. 641; 44 0.771, 


.^part from the lease, my pofseasion is 
sufficient to establish the toDanoy which 1 
claim. 

Bibu Manindra Kumar Fo$e for M. Wahed 
Hoaaain, for tbe Respondent, was not called 

npoD. 

JUDGMENT, — This appeal arises out of 
a suit brought to eject an under raiyat after 
notioe. Tbe fiodings of fact arrived at by 
the Court of 6rst appeal are as follows. 
Plaintiff is a raiyat. He granted to the 
defendant a lease which purported to be a 
lease in perpetuity. He brings this suit in 
ejectment after service of a sufficient notice 
to quit under tbe provisions of seotfou 49 
(5) of the Bengal Tenancy Act, Oa the 
authority of, amongst other oases, tbe esse 
of Jarip Khan v. Durfa Bewa (10) and tbe 
case of Gou ‘sh Menial v Thanda N tviasund- 
rani (1) it must be held that the lease in 
question, having been granted and 
registered in oootraventioD of the provii^ionc 
of section 35 (2) of tbe Bengal Tenancy 
Act, is inadmissible in evidence. It is 
contended before ns that tbe plaintiff a 
raiyat ie precluded from questiouing tbe 
validity of this lease by rra^iOD of tbe 
doc'rine of estoppel ; but here the bnding 
of fact is that there was no misrepresenta- 
tion by the plaintiff as to tbe extent of 
bis interest or as to his status as raiyat. 
Tbe doctrine of estoppel, therefore, has no 
application. 

Tbe appellants* Pleader next seeks to 
rely upon tbe proof of bis client's posses* 
sion. No doubt, that possession, apart from 
tbe lease, would be sufficient to prove bis 
tenancy. However, that is not sufficient to 
prove bis permanent lease. Moreover, by tbe 
service of the notice to quit tbe tenancy 
has terminated. 

It follows that the defendant must sub* 
mit to the decree made against him for 
possession. Tbe appeal is, therefore, dii* 
missed with ocsts. 

Appeal dismissed, 

(10) 16 Ind Cas 76; 16 0. L. J. 144; 17 0. W. N. 
69. 



tKBIAN OlSia.1 


509 


Vtl. tiX] 

FATIUl BIBI V. SHiB KAWAZ. 

LAHORE HIGH COURT. 

Sacomd Civil Apfb-l No. 2di0 of 

19i6. 

Deeember 20, 1920. 

Present : — Mr. Jastioe LeRossignol arid 
Mr, Jnsiioe Wilberforoe, 

Musammat FATIMA BIBI ino amothgb 

— PLilNTJFFS— A pPILIANTS 
tersui 

SHAH NAWAZ amd othirs^Defknlakts 

— RH?P 'NORhTS 

Cuetoni — Riwaj-i-am, entry in, appUcability of 
^Succession to acquired property—Jats of Jhelum 
District ^Sisters versus remote collaternls— Custom and 
personal law^Suit based on custom — Custom not 
established^Procedureo 

% 

Unless there is a provision to the uontraiy, tho 
rales laid down in the rtwaji- {.am must bo taken to 
refer to ancestral and not to Bclf*acquii'ed propertj. 
[p col V?.] 

Among Muhammadan Jats of the -Ihelum District 
there is no custom governing the succession to the 
acquired property of the last male-holder when the 
contest is between bis sisters and collaterals in tho 
ninth degree, fp. ^ <*, col, 

^Nhero no custom is established in a case the 
personal law of the parties should bo applied, not* 
withstanding that the parties themselves relied upon 
custom, [p. olO, col 2J 

Sesond appeal from the desree of the 
Dietriot Judge, Jbelom, dated the 3rd 
May 1916, affirmiog that of the Senior Sab- 
ordinate Jndge, Jbelom, dated the 14tb 
Marab 1916. 

Mr. Mukand Lai Puri, tor the Appellants. 

Mr. Nonak Ohani, for the Respondents. 

JUDGMENT. — The two original pJaictiffs 
in this oaee were two sisters of the last 
male bolder. They obtained posiession of 
hie land and, owing to an nnaalhcrised 
order of the revenae offisials whioh they 
have unwisely thought 6t to obey, they 
have instituted the suit out of wbieh this 
appeal arises against aollaterals in the 9ih 
degree that they are entitled to retain 
posseMion of their brother’s land. The 
brst Couit held that they had failed to 
prove that they were entitled by aostom to 
the.r brother'e land. The lower Appellate 
Court, aoneidering the judgment of the 
hret Court to be very cursory and that 
au^trm was not prtma facte in favour of the 
alaim of very remote aollaterals to exolude 
Btstere, re-framed the issues and remanded 
the aase for a further enquiry. It direated 
that the whole question of sustom should 


be left a«i open as possible and it did not 
think that mere failure on one side or the 
other to prove its aase would neaessarily 
oonolnde the question. After remand the 
learned Distriot Judge aonsidered that there 
was a distinat presumption that by the 
custom of the main agriaultural tribes in 
the Puniab sisters never inherit. It, therefore, 
thought that the onus lay upon the sisters 
and, after aoneidering numerous judgments 
of the High Court and the evidenae in the 
ease, it earne to the oonalueion that the 
plaintiffs had entirely failed to prove their 
title to inberitaroe, although the land was 
not ancestral. The plaintifF’esait was. there* 
fore, dismissed and they have preferred a 
second appeal on a aertiBaate of the District 
Judge. 

The main ground argued in the appeal 
is that, although the parties are admittedly 
governed by custom in matters of inherit- 

snop, there is no ascertained rule of oustom 

applying to the present aase and that, there- 
fore, the lower Appellate Court ahould have 
fallen back upon the personal law of the 
parties. We have no diffisulty in agreeing 
with the contention of Counsel that no 
austom has been asaertained as to the 
rights of sisters of a last male bolder as 
against aollaterals cf the 9lh degree in the 
oase of acquired property. The evidenae in 
the ease produced by both parties was 
ocntemptible and neither the appellants 
nor the respondents have placed any relianae 
npon it. Counsel for the respondente, how- 
ever, relies upon an entry in the riwaj i-ani 
and also on the general role of austom as 
laid down in Rattigan’s Digest of Customary 
Law, featioD The tribe of the parties 

is apparently inoluded among the Jats of the 
district and the entry in the Ti'wai t-am 
relied upon after giving the replies of some 
special tribes leys down that among other 
tribes, among whom Jats are iualnded, a 
sister or her eons can never inheiit. We 
do not consider that this entry in the 
ritro; i ara can give us much help in the 
decision of this ea«o. The learned District 
Judge himself admits that this ritvjj i atn 
has often been called in question and its 
value dieor.unted. We also consider that it 
is a safe rule to acoept, anless there is a 
provision to the contrary, that the rules 
laid down in the riwaj. i am refer to an- 
aeatral and not acquired property, in 
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Sai Kaur v. Talok Singh (1) Sir DoDald 
Johnstone, Chief Judge, held that the 
rules laid down in the riwat-i am must 
asnally ba taken to apply only to ancestral 
property and the same opinion is expressed 
in Budhi Parkash v. Chander Bhan 

(2). Am for the general rules laid down 
in paragraph of Rattigan’s Digest of 
Customary Law, it is open to the same 
oritioism, namely, that it is based mainly 
on anthorities regarding anoestral property 
and on the generally asoepted prinoiples 
of agnatio saooession wbioh do not apply 
in the ease of aoquired property. There 
is, it is true, one reported deoision oited 
by the learned author in whiob sisters 
were ezeluded by eoliaterals of the 10th 
degree in the oase of aoquired property. 
This is a oase of the Lahore Distriot and 
is based on the speoial onstom thongbt to 
be prevailing there. [The judgment in 
question is printed as Bar7iamon v. 
Santa Singh (3)]. There are also other 
deoisions of the same distriot, namely, Uiier 
Kour V. Aima Singh ( i) aud Ali Mohammad 
V. iStVuj-ui dtn (5). In the latter ease the 
land was anoestral and in the former it 
appears to have been so. There are also 
other deoisions affeoting various tribes 
of the Punjab, many of whieh have been 
notioed by the lower Appellate Court. 
We do not ooneider that any general rule 
ean be deduoed from these judgments. We 
bold, therefore, that no speoial onstom was 
proved in the present oase, and that there 
is no general rule so widely aooepted among 
the agriouUnral tribes of the Punjab that 
would justify us in ooming to any deOoite 
eonolusion based on oustom. We agree, 
therefore, with Conneel for the appellants 
that, although the plaintiffs themselves re* 
lied in their plaint on Customary Law, the 
Court should have fallen baok upon the 
personal law of the parties for the deoision 
of this ease- This ie olearlv provided for in 
seotion 5 of the Ponjab Laws Ast. This 
priuoiple has been widely followed by the 

(0 33Iu(I. Cas. 992; 3b 1*. R. 1916; 09 I'. W. R. 
1016. 

(21 49 lud Cui. 813; 123 P. R. 1918. 

(3) 13 Ind. Cas. 711; 98 P, W. R. 1912; 122 P. L. R. 
1912. 

(4) 47 P n. 1870. 

(6)10 1nd Cas 236; ’8 P, R. 1912; 162 P. L, R. 
1011} loop. W. R. 1011. 
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Chief Oonrt even though the plaintiff has 
ba9ed his ease upon custom [«>ee Sardar Bihi 
V. Sayed AH Shah (61, Khanin v- JaUi {!) 
and Khuda Bakhsh v. taiteh Kha-u^i (8)]. 
Moreover, in the present oase, altboagh 
the plaintiffs themselves oame into Court 
basing their claim upon onstom, and although 
they failed to prove any speoifio oustom in 
their favour, the defendants-respondents oan 
have DO complaint against our deoieion 
that the question in issue must be decided 
by Muhammadan Law as the issues were 
so widely framed by the lower Appellate 
Court that they bad every opportunity to 
tender ail the possible evidenoe in their 
favour. 

For the above reasons, we aooept the 
appeal and decree the plaintiffs' oase with 
oosts in all the Courts. 

Appeal accepted. 

(6) 4 P. R. 1888. 

(7) 116 P. R. 1892. . 

(8) 46 lud. Cas. 679; 13 P. R. 1919| 140 P. W. R 
1918. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Dbckes No. 2456 

OF 1917. 

May 20, 19i0. 

Pretcut : — Sir Aeutosh Mookerjee, Kt., 
Aoting Chief Jnatioe, and Justiae Sir 
Ernest Fletoher, Kt. 

ABBOT CHARAN DUTTA, and on nrs 

DEATH UI8 HeIKS AMD LSOiL RePkESBN* 

TAT17EP, SURENDRA NATH DUTTA 

AND OTHERS — PLa1MT1FF3— 

Appellants 

vet$vs 

MONORANJAN RAl CHOUDHURT, 

AND ON bis DAATH HIS HbIRS AND 

Lcoai. RepbEsentatives, LUKHA KaNTA 

ROY >ND OT» E-B — Respondents. 

Bengal Icnancy Act (Vlllot 1885^, s. 16 -OmissioH 
hy hetrs of a tcnure-holder to notify sticcesssion 
landlord, c^ect of— Decree for rent against recorded 
tenants ill aclual occupation, whether operates as rent- 
decree. 

The vepresen tatires of the original holders of a tenure 
did not follow tho provisions of the law for giving 
notice of succossioa toiho landlord and did not deposit 
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the fee presoribad by the Bengal Tenanoy Aofc. Two 
of them abatiloned the tenure. The others remained 
>a possession and had their names recorded in tho 
books of the landlord aa tenants in actual occupation. 
Uefault was thereafter made in the paymeuc of 
rent in respect of the tenure, with the result that 
he landlord sued the recorded tenants and obtained 
a decree against them : 

ScZdjiliat tho tenure was fully represented in the 
suit and the decree which was obtained against the 
recorded tenants operated as a rent-decree. fp. 512. 

col, l.J • 

Appeal agarnefc the decree of the Addi- 
tional District Jadge, Kbaloa, dated the 
Aagnet 1917, aflBrming the decree of 
the Maneif, Second Conrt, at Bagerhat, dated 
the 5th of Jane 1916. 

FAOT& appear from the judgment. 

Baba Sures Ohandra Talukdar, for the Plain- 
tjffs.Appellante.— The plaintiffs purebastd 
the tenure in execution of a mortgage decree. 
The same tenure was purchased by the 
defendants in execution of a rent decree. 
Ibe defendants further took steps under 
section 167, Bengal Tenanoy Act, to annul 
the enoumbranee which was the interest 
of the plaintiffs. I beg to submit that tho 
rent-deoree obtained by the defendants 
operates as a decree for money and so my 

clients ought to recover possession on deolar- 

* i venture to dispute 

that i^f the rent- decree really operates aa a 
rent-deoree under the Bengal Tenancy Act my 

rent 

by the landlords m which they obtained 
a decree they did not make tho widows of 
MeberuIIa parties to the suit and so the 
decree cannot be regarded as a decree for 
rent because the entire tenure was not 
represented in that suit. Refers to Giruh 
OAandra QuJio v. Rhagandra Nath (1). 

Baba Bira; Mohan Maiumdar, for tho 
Deputy Registrar, was not called upor 

JUDGMENT. 

laoOMRjEE, Aoro 0 .T • 

by the Plaintiffs o a 

of possession of land on H i 

nlainfiffj • bich was purchased by the 
The identiTal^^r^^’'^^ amorfgage decree. 

ants . ^ by tht defend- 

Ssotioo IH7 stops in acoordanoe with 
Mctiou 167. Bengal Tenancy Act. to annul 
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the ioferest of the plaintiffs as an inonm. 
brance. Thesob-tantial questinnsin oontrovery 
between the parlies ie, whether the rent- 
decree operated as a decree for rent under 
the Bengal Tenanoy Act or only as a 
decree for money. It is not disputed that, 
if it operated as a rent-decree, the plaint- 
iffs cannot possibly succeed in this suit. 

The Courts below have found the oironm- 
stances under which the rent-decree was 
passed. The tenure belonged in equal halves 
to one Abdul and to three brothers Meher- 
alia, Arjanulla and SonauIIa. On the death 
of MeherulJa, his share devolved on his 
two widows, hia mother and the two surviv- 
ing brothers. Similarly, on the death of 
Arjannllab, his share devolved on his widow, 
his mother and his surviving brother. Finally 
on the death of Sonanllah, his share devolved 
on his mother, his widow and his sons 
The widows of Meherullah re-married after 
the death of their husband and went to 
hve in the houses of their second husbande. 
The tenure remained in the actual oocupa- 
tion of the other persons jnst mentioned, 
and their names were entered in the books 
of the landlord as those of ibe tenants in 
poseessioD, Default was thereafter made 
m the payment of rent, with the result that 
the landlord sued the recorded tenants and 
obtained a decree against them. It is cow 
argued that, as the two widows of Mehernlla 
were not joined as parties to the suit, the 
decree could not be treated as a decree for 
rent, inasmuch as the entire tenure was 
not represented in that litigation. In sup- 
port of this contention, reliance is niaced 
upon the case of Oir/ah Chandra ~ Guho 
V. Khagtaira Nath (1). But that case 
13 clearly distiuguisliable. There, upon 
the death of the tenant, Lia representatives 
had taken steps to pay the prescribed fee 
under the provisions of the Bengal Tenancy 
Act. Notwithataiidiog this, the landlord 
sued some of the representatives or the 
original tenant ; ibo excuse he offered was 
that he did not roueive the fee and that 
the notice iesuod by the Collector did not 
re»oh him. This Court held that the repre- 
reutativee of the tenant had performed 
their duty and bad complied with the 

reqmrMuente of ihe law, when they deposit- 
od tro has with the Collector. Upon 
nayiuenfc of such fee. their title as tenants 
became perfected, with the reouR that tfle 
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landlord, if he desired (o pass the entire 
tenure at a t>ale in exeontion of a deoree 
for arrears of rent, was bound at bis peril 
to join all the representatives of the 
original tenant. In the ease before ns, 
the representatives cf the tenant did not 
follow the provisions of the law and did 
not deposit the fee presoribed by the Bengal 
Tenaney Aot. Two of them abandoned the 
tenure and went to live with their seeond 
husbands. The other tenants remained in 
possession and had their names resorded 
in the books of the landlord as tenants in 
aotnal oooopation. In these oiroumstanoes, 
we are of opinion that the tenure was folly 
represented in the suit, and the decree 
wbioh WBS obtained by the landlord against 
the resorded tenants operated as a decree 
for rent. This oonelusion is supported by 
the deoieiocs in Attopi Eehari Saha v. Bari 
acvinda Saha (2), Jogot Tara Vasya V. 
Voulati heua (3), Qagon Shei h v. At>a)'n 
Khatun (4). It follows that the view taken 
by the Distriot Judge is eorrcot and hisdeoree 
must be affirmed. 

The result is that this appeal is dismissed 
without eoste, as the oosts of the infant 
respondents have already been paid. 

FtETCaiK, J.— 1 agree. 

Appeal diismtsed, 

(2) 26 C. 677; ’ 6 Jud Dec. 8.) 1036. 

(8' 2 Ind. Cos 66^; 67 C 75: 13 C. \V. N. 1110. 

(4) 10 Ind. Cos. 1 < 6} 14 C. L. J. 180. 


LAHORE HIGH COURT. 

Sbcord Civio Appeal No, 1025 op 1920, 
Deoember 22, 19 0. 
rrfiffut : — Mr. Jostion Martineau. 

GOPAL DAS AND aNOIHER— DEKBNDA hTS 

— Appellamtb 
versus 

PARMANAND - Plaihtiff— 

RpSPO-LENT, 

Court Fees Acl mt 0/ 18TO;. s. 7 Sw.V for 

i^ossession of land on pnifmcnt of balance of comidera. 
jfa,, — CourN/cc payable. 

Plaintiff alleged that defendant had sold certain 
land to him and l ari received part of the sale eon. 
sideralion. Plaintiff now sued for possession of the 
land and also prayed that defendant bo ordered to 


execute a deed of sale and have It registered on 
receipt of the balance of the price : 

Held, that the suit was one for possession of land, 
the prayer as to the execution of the sale.deeH being 
merely ancillary, and that f onrt-fees were payable 
in accordance with danse (v) of section 7 of the 
Court Fees Act. 

Saoood appeal from the order of the Dis* 
triot Judge. Sialkot, dated the 26th Maroh 
19<i0, reversing that of the Subordinate 
Judge, Sseoud Glass, Sialkot, dated the 2l6t 
February 1920. 

Lala Amar Nath Bhatia^ for the Appel* 
Unts. 

Lala Fakir Ohand, for the Respoudout, 

JUDGMENT— The plaintiff in this oase 
alleges that the defendants orally sold 
some land to him for Rs. 4,250, reoeivsd 
Rs. ICO ont of the priee, and agreed to 
ezeente a deed of ia?e, end he asks in bis 
plaint that he may be given poeseasion of 
the land and that the defendants may be 
ordered to ezeente a deed of sale and 
have it registered on reeeiviug the balauoe 
of the priee. 

Be treated the suit as one for possession 
of laud and paid Court-fees on ten times 
the revenue. The Munsif held that the suit 
was one not only for poaeession, but also 
for epeoifie performanoe of a oontrset to 
sell the land, and ordered the plaintiff to 
pay Court'fees on Rs. 4,250, and as the 
deBoieroy was not made good be rejeoted 
the plaint. 

On appeal, the District Judge held that 
the suit had been properly valued by tbs 
plaintiff as oce falling under section 7 (r) 
of the Court Fees Act, and be set aside 
the first Court's order and remanded the 
oase. 

The defendants have filed a second appesl 
in this Court. 

The decision of the learned District Jfldsfl 
is clearly correct. When the plaintiS die* 
tinetly allegee that a sale bad taken placfl 
the suit cannot pofsibly be regarded as 
one for specific performance of a contract 

to sell. ^ , 

The suit is one for possession of the lard 
alleged to have been sold, and the addi- 
tional prayer that the defendants may he 
ordered to execute a lale deed is an ancillary 
relief. 

I dismiss the appeal with costs. 

Appeal dis'nist^l. 
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HAEO V. 8ULTAK MUHAMMAD EBAN. 

LAHORE HIGH COURT. 

, SiconD Civil At-piAL No. 1273 OP 1920, 

• Janoary 5, 1921. 

Tretent: — Mr. Jnstioe Chevis. 

HAKO AND OTHBRS— Defendants — 
Appellants 
versut 

SULTAN MUHAMMAD KHAN 

AND iNOTBEE — PLAINTIFFS — RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887^, e. bQ— Joint 
tenancy and tenancy^in^common^ dhtinctiofi between 
^Survivorship^ principle of^ applicability ojo 

There is a distinolion between a joint tenancy and 
a tenancyon-common, the test being whether definite 
shares haye been specified* 

It is only in the case of a joint occupancy tenancy 
that the principle of survivorship applies^ 

Second appeal from the decree of the 
Dis^riot Jndge, Hoahiarpnr, dated the 6th 
April 1 920, reversieg that of the Mnosif, Pirat 
OIa»a, Hesbiarpor, dated the 8th January 
1920. 

Mr. Pett Dayal, for the Appellants. 

Sheikh Nia* Muhammad, for the Respond* 
enta. 

JUDGMENT. — The plaintiffs in this ease 
are the landlords who sue for possession 
of land of wbioh Budbn was the oaonpanoy 
tenant. After Bodha’s death his widow, 
Musammat Kirpo, held the land as tenant. 
She is now dead and the landlords sne 
for possession, alleging that the tenanoy 
is eztinot. Jai Dial and Hako, oonsins of 
Bndbu, resist the olaim, alleging that the 
land was oeoupied by the oommon anoestor 
and also that they are entitled to euoseed 
by survivorship, the tenancy being joint. 
Both the lower Courts held that it is not 
proved that the oemmon ancestor occupied 
the land, and though the finding on this 
point has been challenged in the grounds 
of appeal to this Court nothing has been 

said in arguments. As regards the defend- 

ants claim that the tenaroy was a joint 
oce, the first Court held that this oonten- 
tion 'sas correct and dismissed the suit. 
The leained District Judge on appeal noted 
that Musammat Kirpo had been cultivating 
eeparate land from the defendants for seme 
years past and also that she had alienated 
a small portion of the land in favour cf 
one Hira Singh. Therefore, in spite of the 
that the parties are shown as joint 
tenants m the revenne papers, he held that 
there had been a partition cf the tenanoy 

33 


and he decreed the Huit in plaintiff’s 
favour. 

Hako and Jai Dial appeal to this Court 
as also does Hira Singh, to whom a small 
portion of the land was gifted by Musammat 
Kirpo. The only point which has been 
argued before me is the question whether 
the tenancy was a joint one and for the 
appellants reliance is placed on two Revenue 
rulings Agar Singh v. Dhana (1) and Chanda 
Singh v. Jttran Singh (2). In both of 
these rulings the learned Financial Com- 
missioners have declined to draw any 
distinction between a joint tenancy and a 
tenancy in common, laying down as the 
sole test the question of a partition baying 
taken place. On the other band, there are 
the decisions of this Court, Mohru v. 
Mutsaddi (3) and Khan Singh v, Hardit 
Singh (4), wbioh clearly hold that there 
is a distinction batwesn a joint tenanoy 
and a tenancy in oommon, and lay down as 
the test whether definite shares are speoiEed. 
Now, in the present case although the revenue 
records show the parties as joint teuants, 
.their shares have all along been specified 
land, therefore, even supposing that there 
.has been no actual partition, it is a case 
of a tenancy-in oommon and not a 
joint tenancy. The distinction between the 
two kinds of tenancies is, I consider, a 
real one aod, in my opinion, it is only in 
the case of a joint tenancy that the dootrine 
of survivorship applies. 1 need not state 
my reasons at length as they have been 
fully set forth in the two judgments of this 
Court already referred to. Following these 
rulings, I hold that the principle of survivor- 
ship does not apply in the present uase which 
is a case nf a tenancy in oommon aud not a 
joint tenancy, 

I, therefore, dismiss the appeal with 
costs. 

Aj-peal diimitsed. 

(1)6 P. K. 1902 l?. v: 11 P. L 11. 1903. 

(5^) 42 lu.l. Ca.j. b7;« P. a. lOi? Kov.j 5 P. W. R. 
1917 Rev. 

(3) lO'l P. U. 1S94. 

(4) 100 P. U. 19:s; 46 P. W. il. 1907. 
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BAM BAHADUB 8IN0H V. DAMODAR PEBSBAD SINGH. 


PATNA HIGH COHBT. 

Appbais faou Appella'ie D>>c>ee8 Nos. 476 

AND 477 OK 1919. 

February 2, 1921, 

Present: — Mr. Joetiee Dae and 
Mr. Jnstiflt Roes. 

RAM BAHADUR SINGH ind othebs — 
Plaintiffs — A ppiLtAMi 
tcr«w# 

Baitt DAMODAR PBRSHAD SINGH 

ANOANOT Er— D tP«*ID*NT8- R« »'TH 

Contract Act (IX of 'A7'), s ' 5—Lt’»UaUon XA 
(IX of 6 . ^9 — Acknoir.ledg<nent whither p'o-ni>-o 

to pay~New contract, xcha' contti‘ufes—Debt due b>j 
joint famtbj—Acknowledgmenfa of »ereral liabilily by 
different branches of inrnxly, xohethcr create nexo 
contracts. 


There ia a distinctioii between nn acknowledgment 
which is sufficieDt for the purposes of section h* 
of the limitation Act an l tho promise which is 
required by section 25 of the Contract Act. An 
acknowledgment no doubt implies a promise to jiay, 
but in order to create a new contract, as required by 
section 25 of tho • ontract Act, it is necessary that 
tho promise to pay should bo expressed, [p 5i6, col. 

^ ^Whore a debt duo by a joint Hindu family was 
divided into three equal portionsand path of the three 
branches of the family acknowledged a several 
liability to pay one portion of tho debt: 

Held, that this limitation of liability was in itself 
suQioiont considoration to support u now cuiitrant 
which miebt bo implied from the terms of tho 
uoknowledgment apart altogether from tho pro. 
visions of section 25 of the Contract Act. [p. 516, col. 

Appeal from a deoiaion nf the Diitriot 
Judge, Muzifferpur, dated the iT-h February 
1919, affirming that of the Monaif, Mtziffer* 
pur, dated the 6lh July 1917. 

Mr. Sorashi Ch. Mitter, for Mr. titdhansu 
Kumar Miller, (or the Appellante. 

Messra. Ltchmi l^arayan Singh and Sant 
Prosad, for theReBpondents. 

JUDGMENT. 


Robs, J. — The material fasts are these. The 
plaintiff advanced money to a joint family, 
of which the dvfendante in tbe<t t vo r-nirs 
were member.-', some time before .3Jt Fa%li. 
In 131- FasU, that is, long after iha debt 
had become barred by time, there was a 
eettlement of accounts between tbe por-ie^. 
On the date of settlement, nam Iv, the 8 h of 
Jeth 1318 Fasti, a total sum of H -. ■■<,•) 2 5 3 
was louud to be due by the motuoerc of 
the defendauta’ joint family jointly. Tnia 
debt was split np into three equal parts 


of Rs. 1,220>12-6 each and tbe managing 
members of each of the three branches of 
the joint family acknowIedgEd their several 
liability for that sum in tbe following 
terms : ‘‘Account of Uabu Damodar Prapad 
Singh and Babo Palak Deo Narayan Singb, 
aona and heirs of Bahu Jug Deo Nnrayan 
Singh, decppped, rePidenfs and part pro* 
prietor.s of Mouzab Saikhopnr, appertaining 
to Mahil Karnanti, Perganra Saratpa, DIa- 
triet Mrzifferporr, for 13J8. D^^bit side: 
R«. 1,2201 *6 due np to 8’h Jetk 1318 
F. S (signature with etamp affirm'd) signed 
Damodar Proead Singh and Palab Deo 
Narain Singh eecounting up to 8th Jeth 
1318 Fad', a sura of Hs. I,;2U-12d has 
fallen due from oe to the Kothj which is 
right ard correct, by tbe pen of Dvmrdar 
Prasi d Singh dated iGth Bhadol318, F. S • 
The aeknowledgrrenta given by tbe other 
branches of the family reprefented by Gobind 
Prasad Singb, and Laohtri Prasad Singh, 
respectively, were in similar leiroe. There 
two suits were brought by the plaintiffs 
against Dimodar Prasad Singh end G>bind 

Prasad Singh and a sum of Rs. 2,093-10 0 
was claimed iu each. The snit.s were dis* 
misled by both the Courts below on the 
grouted that tbe claims were barred by 
time. 

The Srsb question arising in these appeals 
ie, whether the acknowledgment recited above 
is “promise to pay wholly or in part-f a 
debt of which tbe creditor might have 
enforced payment but for the law for the 
limitation of snita,” within the meaning of 
seoiirn 25 <3) of the Indian Contract Act. 
Tbe English Law makes no distinction in 
this respect between an aoknowledment on 
promise which is sufficient to extend time 
in tbe case of a debt which is not yet 
barred, and an acknowledgment or promise 
which is enffioient to create a new contract 
where tbe debt bad already become barred 
by lapse of time “The renewal of liability 
may hr made before or after the debt is 
b irred by the Statute. And it is material to the 
0 iQMtruction of he acknowledgment or pro* 
mi>e whether the debt is barred or not at the 
tim« of making it : in the formeroase, t he 
df b'l r is in a position to ooople any promi^® 
he makes with a ooiidition ; in the latter, he 
has uo right to impose terms, and must 

be pre-iumed to have no such iotention, fet 

tbe action is then brought upon his origi* 
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cal liability.” (Leake on Oontraatp, 6th 
Edition page 724). The deeieion of the 
Jadioial Oommlttee in Maniram Seth v Seth 
Rupchand (1), whioh was a deoieion in a 
ease falling nDderseotion 19 of the Limita* 
tion Aot, a peotion in which the word 
naed is "aakoowledgment”, does not direatly 
apply to the aonstraotion of seotion 25 
of the Indian ContraoS Aat. In India, a 
diatinotion has always been made between 
the aoknowledgment whiafa is snffioient for 
the porposea of seotion 19 of the Limitation 
Aat and the promise whiah is reqaired 
by seotion 25 of the Indian Oootraot Aat, 
An aoknowledgment, no donbt, implies a 
promise to pay ; bat in order to ereate a 
new oontraat (and this is what seotion 25 
of the Contrast Aat re^oires) it is neees* 
sary that the promise to pay sbonld bo 
expressed. Aokoowledgments simiUr to 
those in the present oases have freqaently 
been aonstrned by the Indian Coarfs and 
have always been held to be insoffioient 
to oreate a new eontraot : Ramii v. Dharma 
(2), Ohotcf<si Himutlal Harivu^uhhdat v. 
Ohowkti Aehrutlal Harivululhdas (S),Sai.chhod- 
da$ Nathuhhii v. Jtiyc^enl Khushalchanl 
(4), Gohind Das v. Sariu Das (6), Dukhi Saktt 
V. Sdahoatei Eikhu (b), Debt F^osad v. Ram 
Qhulam Sahu (,7). It is, therefore, impos* 
Bible to hold that the aoknowledgment 
given in this case, so far as it is merely 
an aoknowledgment of a time-barred debt, is 
euffioient evidenoe of a new oootraot to brtng 
the oase within seotion 25 c£ the Oootraot Aot, 
Bat besides the aoknowledgment of a time 
barred debt there is another element in 
the present oase. Before the aoooant was 
settled on the 8th of Jeth I3l8 F‘sli all 
the members of the family were jointly 
liable for the entire debt of Rs. 3,662-5.3. 
On the day of settlement a new oontraot 
was entered into by whioh a several liab.lity 
for one.th.rd of the debt was aeeigLei 
to eaoh of the three branobes of the family 


in enbstitntion for the previonsly existing 
joint liability for the total snm. This limita* 
tion of liability is in itself good oonsidera* 
tion whioh will snpport a new oontraot apart 
altogether from the provisions of seotion 25 
of the Contract Act, and, for the purposes 
of this new oontraot, the aoknowledgment 
of iodebtedoess given in writing sontaining 
an implied promise to meet that indebtedness 
is, in my opinion, saffisient evidenoe of a 
oontraot on whioh the present saits oan be 
based. 

Two other points raised were of minor 
importanos. It is oontended that there is 
in this ease an aooount stated within the 
meaning of Artiole 64 of Sohednle I to the 
Limitation Aet. Snob an aoooant stated, 
however, implies oross demands and it is the 
matnal sarrender of these oross-demands that 
creates the new oontraot when an aosoant 
is stated between the parties. In tbeabsenoe 
of any oross demands, as in the present oase, 
there is nothing to take the settlement 
of aoooont ont of the ordinary role. 

It was also oontended that the correspond, 
enoe between the parties is snffijient proof 
of a new eontraot, this is a matter of 
evidence and in seoond appeal this Coart 
is not entitled to go into this qaestion. 

I would allow the appeals, set aside the 
jodgments and deorees passed and made by 
the Cocrts below and give the plaintiffs a 
deoree in each of the suits for the sums 
olaimed against the de'endants who signed 
the aoooant of the 24th Assin 1316, that 
is to siy, in Sait No. 232 of 1916, against 
both rhe defendants, and in Suit No 231 of 
1916 against defendant No. 1, The plaint, 
iffs are entitled to their oosts throngbont. 

Dis, J, ~1 agree. 


Appeal allowed. 


so!?’ O Bom L. K 

ou . I M. b. 1. 109; A. L.J F)i-, 16 M . T ooij 

2 N. L. R. m; S3 J. A. 166, 10 C. W N ^4 ' 

«2) e B.fia3:3 Ind. Dec. n. b • 9li 
(3) 8 B. 104 P B I; 4 Ind, Deo. ns) 503 
B. 40.i|4lQd Deo. ,N e.,644' 

(S/ 30 4, f> A. L. J. 274- A. VV V ftoofti loo 

'.“o"- 5 Z.'doo 

(7J 26 In'd. Caa. 89; 19 0. L. J. 203. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1166 of 1920. 
December 4, 1920. 

I'resent: — Mr. Jnstioe Martineea. 
NIZAM DIN AMD OTHBRjJ — PLAIMTIFFS— 

Appellamts 

versui 

BHAGAT RAM — Defenoamt— 
Rbppomdemt. 

Civil Procedure Code (Act T’ of a. — Execu^ 

tion of decree — Claim proccedinga — Objectiona dis- 
ttusaed for default — Decree fully (atm fed — Declaratory 
suit, whether maintainable. 

Two out of four vepresontatives of a judgment, 
debtor filed objections to the sale of a house in 
execution of the decree. These objections were 
dismissed for default and the decree having been 
fully satisfied the file was consigned to the record, 
room. Subsequently, all the representatives of the 
judgment-dobtor brought a suit for a declaration that 
tlio houf-o belonged to them and was not liable to 
sale in execution of the decree : 

Held, that section 47 of the Civil Procedure Code 
was no bar to the suit inasmuch ns, — 

the decree having been fully satisfied the 
execution Court had l>ccome functus ojfcio. 
{ b) the objections had been filed only by two out of 
the four plaintiffs. 

Seoond appeal from the deoree of Ibe 
Distriet Judge, Ferozepore, dated the Jet 
March 1920, affirming that of the Munsif, 
First Olasp, Ferezsporr, dated the 13th No* 
vember 1919. 

Lala Qar.gi Ram, for the Appellants. 

Lala Him Chand MancUanda, for the Re* 
spondent. 

JUDGMENT. — The plaiotiffs are the 
representatives of Imam Dio, against whom 
the defendant had a dearee. The defend- 
ant had a house attached and sold in 
exeautlon of the dearee. Two of the 
plaintiff?, namely, Niztm ud din and Nur 
Muhammad, Bled objtotions, but on the 
6tb Deoembar 1917 those were dismissed 
for default, on the 7th January 1918 the 
sale was aoufirmed and on the 22nd January 
1918 the file was sent to the record room, 
the dearee having been fully satisfied. The 
plaintiffs instituted the present suit on the 
25th February 1919 asking for a dealara- 
tion that the house was theirs and was 
not liable to sale in exeaution of the 
deoree. The Munsif dismissed the suit as 
barred both by seotion 47 of the Civil 
Procedure Code and by Article 11 of the 
First Sobedole to the Limitation Aat. The 


Disfriot Judge agreed with the Muniif 
as to the suit being barred by seotion 
47 of the Civil Prooedure Cede, and dis* 
missed the appeal without going into the 
question of limitation. The plaintiffs have 
filed a seoond appeal in this Court. 

It is oontended on the appellants* behalf 
that as the respondent’s decree had been 
fully satisfied the executing Court was 
fv7ictu8 oMcio, and, oonsequently, seation 47 
of the Civil Prooedure Code is no bar 
to tbe suit. This oontention is oorreot. 
It is urged for the respondent that the 
plaintiffs oould have appealed against the 
order cf tbe 6(h December 1 917 dismiesing 
their objestions and, not having done ro, 
eannot brtrg a regular suit. But the 
objections were dismissed only for default, 
and there oould have been no appeal from 
tbe order of dismissal so far as tbe merits 
cf tbe objeotions were ooneerned. There 
was no determination of tbe question arising 
between (be parties under seation 47 of 
the Civil Froeedure Code. Moreover, it 
was only two of the plaintiffs who bad 
filed objeotions. Tbe dismissal of those 
jbjeatioLs oould in no case affect the rights 
cf the other two plaintiffs, Allabditta and 
Ramzan, and when the dearee had been 
fully satisfied their only remedy was to file a 

suit. . 

I hold, therefore, that seotion 47 is not 

a bar to tbe suit. It is not necessary for 
me to go into tbe question of limitation, as 
tbe Diatriot Judge bas not yet deoided it. 

J accept the appeal, set aside tbe decree 
of the District Judge, and remand the case 
to him under Order 2LI, rule 23, for 
fresh disposal of tbe appeal before biio. 
Court-fee on the appeal in this Court to 
be refunded. Other costs will be costs in 
tbe case. 

Afpeal 
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PATNA HIGH COURT. 

Privy OuDacil Appb<.l8 Nos. 6 to 19 op 1920. 

Jannary IV, 1921. 

Fressntx — Sir Dawaon Miller, Kt , Chief 
Jnatiee, and Jaatioe Sir B. K. Mnlliek, Kt. 

DEIKO NANDAN PRASAD and others 

— Appbllakts 

tersua 

NARSINGH RAUT and others 
— Respondents. 

Civil Procedure Code (Act V o/190S^, 0 XLV, r. 4 

Consolidation of appeals — 'Same judgment," meaning 
of— Suita decided by same judgment in Trial Court, but 
by different judgments in High Court, whether can he 
conaolidaied. 


The word “jud-jmcnt” iu rule 4 of Order XLV 
of the C ivil Procoduro Code, refers to the judgment 
appealed against, that is, the judgment of the Higli 
Court and not the judgment of tho Trial Court, fij. 
6 1 H, col 1 ] 

Tho proposition that, because certain suits were 
originally in the Court of first instance decided in 
one judgment, therefore, whatever may have 
happened to them subsequently and whether decided 
eventually in tho High Court by the same judgment 
or by a number of judgments, there should, in such 
cases, be power to consolidate for tho t urpose of 
appeal to His Majesty in Council is to give a mean- 
ing to Order XLV, rule 4, which it was never intended 
to bear. The requirement of the rule is that the 
judgment which their Lordships of tho Privy Council 
have to consider and from which an appeal is 
brought should bo tho same judgment in tho con- 
solidated appeals and not that they should have in 
the same case or in tho samo appeal to consider tho 
effect of several separate judgments of the Hisrh 
Court, [p. 618, col. 1.] 

Appeal from a deoi^ion of Contts and 
Saltan Ahmad, JJ., affirming a deoiaion 
of (be Distriet Jadge, Patna. 

Mr. Q, D, Singh, for the Appellants. 

Mr. K. flainain, for the Respondents. 


ORDER. — This ia an applieation for lea\ 

to appeal to His Majesty in Connoil i 
U appeals whioh were deoided by th 
Court. Theae sases in whioh the appea 
arose were tried together with a numbt 
of other eases amounting to 49 in a 
before the Subordinate Judge of Patni 
In one of those oases the present appellant, 
or those whom they now represent, «ei 
the plaintiffs and in the other cases thei 
were a number of plaintiffs and the preset 

or son: 

^ the defendants in each of those suit 
With regard to the oase in whioh tt 
appellants were the plaintiffs that alone of tt 

A^n ^ lO.OOl 

All the suits were tried together and 


disposed of by the same judgment before 
thA learned Subordinate Judge. The plain- 
tiffs’ ease failed. That of all the other 
parties who were plaintiffs in the other 
fluits enooeeded. The result was that in 
the plaintiffs’ suit an appeal oame direct 
to this Court and that appeal affirmed the 
deoision of the Court below. In the other 
suits, in some of whioh there was also an 
appeal, these appeals went to the Distriot 
Judge and from his deoiaion affirming that 
of the Court below an appeal was presented 
in certain of the oases to this Court. The 
High Court affirmed the deoision of the 
Distriot Judge. The result was that the 
present appellants failed both in the 
suit in whioh they were plaintiffs and 
in the suits in whioh they were defendants 
eaoh of these suits being olaiois for oertain 
portions of Diara lands. In the snit in 
whioh the present applicants were plaintiffs 
and which amounted to over Rs. 10,000 
they have applied for leave to appeal' to 
His Majesty in Council. There is no 
question about the valuation in that suit. 
In the other 14 oases in whioh they were 
defendants they have also applied for leave 
to appeal to His Majesty in Council. 
None of these suits amounts in value to 
Rs. 10,000 or anything near it, and the 
value as found in the lower Court of the 
whole of these 14 oises amounts to only 
Rs. 7,290. For the purposes of pecuniary 
valuation we are asked to eieroiee our 
powers under Order XLV, rule 4 and to 
oonsolidate the 14 suits in whioh the 
petitioners were defendants with the other 
suit in whioh they were plaintiffs and, if 
this can be dons, there oan be no ques- 
tion that the peonn’ary valuation of the 
oonsolidated appeal will be sufficient to 
justify ns in granting a certificate. Un- 
fortunately. however, for the petitioners 
the appeal in whioh they were plaintiffs 
was not decided by the same judgment 
as the appeali in which they were de- 
fendants and whioh they now seek to have 
consolidated with the other appeal. They 
contend, however, that as these oases were 
decided in the first Court by the same 
judgment tha*, therefore, they come under 
the provisions of Order XLV, rule 4 
That rule provides that, for purposes o' 
pecuniary valuation, suits involving snb. 
stantially the same question for determiuft. 
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iioD and deoided by tbe pame jodgmeot may 
be eoDsolidated, bnt suite deoided by separate 
judgmeute sballnotbe oooeolidated ootwitb- 
atauding that they iDvolve eabstautially the 
sameqaeetioD for determioatioo. Keadiug that 
rule I do cot think that there oau be any 
question but that tbe word 'judgment” there 
used refers to tbe judgment appealed 
against, that is, the judgment wbioh is 
being oonsidered throughout Order XLV, 
and to suggest that, beeause tbe suits 
were originally in tbe Court of Bret iu' 
stanse deoided in one judgment, therefore, 
whatever may have happened to them 
subsequently and whether deoided eventually 
in the High Court by the same judgment 
or by a number of judgments, there should, 
in suob oa£ei>, be power to orn^olidate for tbe 
purpose of appeal to His Majesty in Counoil 
is, in my opinion, to give a meaning to Order 
XLV, rule 4, whioh it was never intended 
to teir. The important thing is that 
the judgment wbioh their Lotd-’hips have 
to consider and from wbioh an appeal is 
brought should be the ^ame judgment in 
the eoDEolidated appeals and not that they 
should have in the same oase or in the 
same appeal to oonsider the eiTeot of 
several eep&rate judgmen's of the High 
Court. 

It is next eontended that, in spi^e of 
rule 4, we still have inherent powers to 
oonaolidate but where the oonsolidation is 
merely fcr tbe purpoees of peouniaiy 
valuation the rule exprefsly lays down that 
suits deoided by repsrate judgment shall net 
be ooDBolidated. 1 know of ro oare, nor has 
any been brought our notice, where euits 
deoided by sepaiale jodsmeots have been 
QODEolidated, nor oan it I thiijk be eaid 
that 6uob oaces oome within the provisions 
of the rule. Therefore, in ny opinion, 
this appliostion for oonsolidation must be 
rejected. 

Tbe next matter whioh arises is this: 
Although in the plaint and in the me* 
morandntn of appeal to this Court and 
to tbe lower Appellate Court the suits 
were valued at a sum below Hr. 10,000, 
nevertbelesp, the appellants oontend that 
they can shew, if an enquiry is granted 
under Order XLV, rule 5, that tbe real value 
of tbe property in these 14 appeals when 
asoertained will amount to a sum of over 
Rs. IO.OlO end they have put in a petition 


whioh has been veriBed sfating (bat the 
value of (he prrpeny fs ermetbirg hire 
Hs. 150 per bigha,STdf taken at this vnlnation, 
will amount to Rs. 16,000 or Rs. 1 7,000. Were 
we satisBed that there was any eub^tanoe 
in this petition we should be justified in 
sending the eare down to the Judge of 
the Trial Court to a oertain what tbA real 
value is notwithstanding the fast that the 
petitioners themselves have plaoed the 
value in their memorandum of appeal at 
a muoh lower figure than Rs. 10,000, but 
it turns cut that this very question of 
tbe valuation of the property was one 
whioh was gone into as one of tbe issues 
in the case and was determined by a 
preliminary enquiry before tbe other issues 
in the ease were gone into, and both tbe 
parties gave evidence as to the value of 
the property with tbe result that a deoi* 
sfoD was oome to and tbe total value of 
the property in these 14 oases was as* 
sessed by tbe lower Court at a sum of 
Rs. 7,*2S0 There has been no appeal on 
that matter and tbe paities have taken 
that valuation as aoonrate for tbepurpoees 
of this aase and Court fees have been 
paid thereon. It seems to ns that it would 
be ueelees in enoh a ease to send the 
matter down to tl e lover Ccui t to revalue 
the property when the property has already 
been valued after an erquiry by a eom* 
petent (rihural and in tbe presence of tbe 
pailies acd, altboogh it may not be ccoes* 
sary to decide whether what has happened 
ameunts to te4 judicato^ still we are not 
satisfied that the peti ioners have shewn 
aofiSoieiit g»cuidH to irdnee (be Court to 
allow the matter cf valuation to be re* 
opened. In tbe^e oiroorostance^, we think, 
that the petition in theee appeals upon 
loth the grounds me- tinned should be 
rejeoted. The responcentp are entitled to 
the costs of theee applications. We tbirk 
that they are only entitled to one let of 
coats and we assess tbe hearing fee at 5 
gold n o\uri. 

Petition rejected. 
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LAflOBE HIGH COURT. 

SBC0aDCi7iL Appeal No. 130> o 1920, 
Janaary 17, 1921. 

Present i — Mr. Jnstioe Chevifl. 

EEHR fcjlNGH — Drpendant — Appbllakt 

t'er^ui 

ASA SINGH AND ANOTHER — PLllNTIPP3 — 

R- SPO"! ENTH 

Confiact Act (IX of 8 64 Mmor, alienntioH 

by- Alienation set aside — Minor, uhclher b> und to 
iest< re benefit— Acquiescence, delay in suing, uhether 
proof of. 


Where an alienation is set aside at the instance of 
the alienor on the proiincl that ho was a minor at tho 
date of tho alienation, he is not boua^J, except in 
cases of fraud, to restore to the alienee the beiiefit 
which he might have received as consideration fortlio 
alienation. 

Sardara v. Kanra Ram, 44 Ind Cas 2 9; “ P \V P 
1918: P.L R.1917 j 3« 1’. U 1918, dissented from. 

Balah Rnm v Dadu, 7 Ind Cas. lO i- To P. It. 19 0; 
1)2 P. W. H I9|0 ^“8 P L K 1^ 0, distinguished. 

Mohori Bibce v. Dh irmodas Ohose 30 U. (I’ C.’: 
6 Bom. L. R 4<l: 7 ' . W. N H< I A. ' U: Sar P. 
0. J, 74, I’aikuniarama FtUai v Athimoolam ChtiHiar, 
23 Ind. f'as 7WHj V6 M LJ. 6(2: KM '0 '.reliedon. 

More delay in suing cannot be regarded as pi oof 
of acquiescence. 


Seooed appeal from the deeree of the 

District Jadgp, Amritsar, dated the 8th 

March 1920, reversing that of tho Maosif 

First Claee, Amritsar, dated the 5th Aogaet 

1919, 

Mr. Lai Ohand Mehro, for the Appellant. 

Mr. Dev Raj "awhney. for the Resprndenta. 

JUDGMENT.-- ‘The history of this care 
is ai follows By deed, dated the I7ih 
Jaly l£05, land belonging to Sordar Sii gH 
and bis two younger brotberr, Aea tsingh 
and Teja Siegh, was mortgaged to the 
defendant, Sondar Sirgh exeoating the 
deed himself and his mother executing the 
deed on behalf of her two younger sons, Asa 
Singh and Teja Singh. The land was 
mortgaged for Rs. SOO. Ara Singh and Teja 
Singh brnuBht a suit, and by a decree, dated 
the 3rd November 19 5. recovered their 
shares of the land. Kehr Singh then 
brought a suit against Sundar Singh urging 
that the whole of the mortgage debt, 
namely. Rs. SCO, should be regarded as a 
hen on Sondar Singh’s one third share in 
the land Tbt. soitwas dismia.e.d and an 
appeal to the District .lodge w.a also dis- 
missed InthHscit Sordar Sin^h pleaded 
that he was a mnirwhen the rnorrc-'.ga- 
deed w,:8 executed and it was found th.t 
be wae at the time only I4 or 15 


V 


years of age. Snndar Siugb now sues Xebr 
Singh for recovery of his one-third of the 
land and has obtained a decree, against 
which K-^hr Singh has lodged a leoond 
appeal. Sundar, Singh, meanwhile, has 
died and is now represented by his brothers. 

The first ground of appeal is that the appeal 
to the lower Appellate Court was barred 
by time. This ground, however, has not 
been argued before me, so I need say nothing 
about it. 

1 be next point argued is, that the plaint- 
iff was not a minor at the time when the 
mortgage-deed was executed but the decision 
in the former suit renders this question re$ 
)udicnta Then, it is urged that if the 
plainnff was a minor at the time when the 
mortgage. deed was executed, he miere* 
preheated bis age and thereby deceived the 
defendant. I can only say that I agree with 
the Uietrict Judge that if, as has been 
held, the plaintiff was only 14 or 15 years 
of age at the time of the mortgage, the 
defendant must have been aware of his 
minority. 

Then, it is urged that sinee the aliena- 
tion was effected in July 1905 and this snit 
was not brought till August 1917, the suit 
is time barred. There is, however, a finding 
of the District Judge that the defendant 
never got possession until 1106 and this 
is a finding of fad. This suit, therefore, 
brought in 1917, must be regarded ae within 
limitation. 

Then, it is urged that the plaintiff is 
estopped by reason of aoquiesenoe, but no 
aoguiesoenoa has been pointed out beyond 
delay in suing and this alone cannot be re- 
garded as proof of aoquiesoeDoe. 

Lastly, it is urged that the mortgagee is 
entitled to a refund of the mortgage, money 
and reliacoe is placed on a judgment of a 
r-ingle Jndgp of this Court reported as 7 P. 
W. R. 19*8 V. Kaura Ram (1)]. 

This jodgmet t, no doubt, Jays down that 
whsm u miiini* comes into Court to oballeDgo 
an alipTHitinn and recover his land, be mast, 
b 'f rn rn entry, restore to the alienee all the 
-t he ha^ derived from the aliena- 
ti ' n f I 0 a q-jitable ground that he who 
ee'.Ki e. q i y ma?t do ei qoiy. in the 
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first plaoe, I remark that the Punjab Weekly 
Beporter is cot an authorised publieation ; 
aod, in the next, 1 refer to the Privy Counoil 
ruliog, Mohori Bibse v. Dharmodos Qhote 
(2). There it is held that seotioo 64 of the 
CoDtraet Aot relates only to a oontraot 
between oompetent parties and is not ap« 
plioable to a oase where one of the parties 
to a oontraot is a minor who is inoompetent 
to enter into a oontraot, As regards equity, 
the same ruling approves of the dictum of 
Lord Jnstioe Romer in the oase of Thuutan 
V. Noitingham Permanant Benefit Building 
iS'ocicfp (3), whioh runs as follows: — “The 
short answer is that a Court of equity 
oannot say that it is equitable to oompel 
a person to pay any moneys in respeot of 
a transaotion which, as against that person, 
the Legislature has deolared to be void/’ 
Counsel for the appellant refers me to 
Balak Bam v. Badu (4). That, however, 
is a ease where the vendee was deoeived 
by the plaintiff as to bis age and so sec* 
tion 41 of the Specific Relief Aot was 
applied. In the present oase, however, the 
finding is that the mortgagee was not really 
deoeived. And in Vaikuntarama Pillai v, 
Athimoolam Ohettiar (5) it is pointed out 
that the only ground, on which equity 
interferes to make a person of full age 
return money which he obtained during 
minority, is fraud. Had the defendant been 
deoeived as to the plaintiff’s age and aoted 
hona fide, that no doubt would have amount- 
ed to fraud aod the plaintiff would have 
to return the money, but as it is found 
that the defendant was not really deoeived, 
he cannot get back bis money. 

The appeal fails and is dismissed with 
costs. 

Appeal dismitsei. 


(2) 30 0. 639 (I*. C.); Oliom. L. R. 421; 7 C. W. N. 
441;fOI. A 114; 8 Sar. r. C. J. 371. 

(8) (1902) 1 Ch. 1: 71 L. J. Cb. 83; 60 W. 11. 179; 
86 L. T. 36i 18 T. L R. 1.35. 

(4) 7 Ind.CaB. 10X;70 P. U. 1010; 112 P. IV. R. 
1910; 9S P. L. R. 19 0. 

(5) 23 Iiul.Cas. 799; 20 M. L. J. 012; 33 M. 1071. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 118 of 1917, 

January 15. 1921. 

Pre$ent : — Mr. Jnstioe Scott-.Smith and 
Mr, Justice Leslie Jones. 
LEHNUN— Pi-AiMTiFF — Appbllamt 

iC’Sut 

GUPTU AND AMOTaSR — DsFENOAMTj 

— Respondents. 

Custom— Alienation — Ancestral and self-acquirei 
properties not dUtininiishahle—Rnle applicable. 

Where it is found that some of the property in 
suit is ancestral but that the whole of it is not, 
and it is impossible to distinguish which portion is 
ancestral, the whole of the property in suit must be 
licld to bo self-acquired, [p* 621, col. 1,] 

Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 9th 
October 1916, reversing that of the Mnnsif 
First Class, Eangra, dated the i9th Novem- 
ber 1915. 

Mr. Mukand Lai Pun', for Bakhsbi Tek 
Ohani, for the Appellant. 

Lala Mehr Ohand Mahajan, for the Re- 
spondents. 

JUDGMENT. — This appeal relates to a 
suit by one Lebnun for a declaration against 
a sale of land by Photo, the plaintiff and 
the vendor being the grandsons of one 
Sepabi. The Court of first instance decreed 
the euit which was, however, dismissed oo 
appeal by the District Judge who held that 
the property in suit was not shown to be 
aooestral. 

This was, of course, a finding of fact, 
but the argument of the District Judge 
was not very clear and it was alleged io 
the grounds of appeal that he bad over- 
looked an important entry in the Record 
of Rights of the Settlement of 18b8. 

We have now examined that and the 
other documents on the record for oureelvee. 
It appears that the village of Jasaur was 
founded by Nikku, (the father of Sepahi) 
who acquired au area of 6 ghumaos 0 Dly> 
The village is in the Kangra District and 
that, apparently, was the area which be 
broke up. He was succeeded by two sonsi 
Sepahi and Gigo, whose shares in bis ac- 
quisition would, therefore, be three ghutnaoi 
each. The same Settlement Record shows 
that Gigu had in 1868 already acquired 
another 2 ghumaos and the holdings of the 
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deBtendaota of Sepabi have ainoe been very 
greatly ioereaaed. 

The area now in snit ia 14 kanals, LI 
marlat. The vendor obtained it as ibe heir of 
Muaammat Nagrn, the widow of his drat 
•oaain, Jangi, whose mortgage he redeemed. 
If Jangi bad been in possession only of land 
derived from Sepabi bis total area abonld not 
have exseeded tbree^qaarters of a ghuma», bat 
in the Settlement Rsoord of 189L92 be was 
shown as bolding over 2 ghnmaos. Similarly, 
Photo, whose bolding in that year shoald also 
have been three-quarters of a ghuni'^o, was 
in possession of more than 3 ghumaos ; 
and Garditta, the great grandson of Giga, 
who should have held only 5 ghumaos, even 
if Gigu’e own aequieition is inoluded, was 
holding over IO 3 ghumaos. 

It is no doubt a fact that some of tbe 
property in suit was anoestral but it is 
equally oertain that all of it is not, and 
it is impossible to determine whioh of it 
is. We are of tbe opinion, therefore, that 
the Distriet Judge was right in bolding 
that tbe pricaiple laid down in Atar Singh 
V. Thakur Singh (1) was applioable to the 
eireumstanoen of this ease and that tbe 
suit was properly dismissed. 

The appeal, therefore, fails and is dis- 
missed with oosts. 

Appeal dismissed, 

(l)6Iad. Cag. 721; 42 P. R, IfllO; 12 0. W. N. 
1049: 36 C. 1039; 85 I. A. 20«5 8 C. L. J. 359j 18 U. 
L.J. 379; 128P.W.R. 1938; 4 M. L, T. 207; 10 Bom. 
L. R. 7b0 (P. C.). 


PATNA HIGH COURT. 

AprsiLS FR3M Or gival Decrees 
Nos. 1«6. 187 AND 188 or 1918. 
February 1 , 1921. 

PfejenL— Mr. Juatioe Das and Mr. 
Justioe Ross, 

Maharaja Sir RAMKSHWAR SINGH 
BAHADUR— Opposite Party— Appellant 

tersus 

BASUDEVA SINGH AND another. 
Claimants, AND The SECRETARY op STATE 

FOB INDIA-Opposite Party— Rbspondehts. 

Landlord and fenonf— Trees, property in "Tiuiber ” 

‘ineanxng of~Bamboo trees, whether timber^ 


la tbe abtcQoe of a custom to the contrary, the 
property in trees or in that whioh is likely to become 
timber, is in the landlord, and the property in bushes 
in tho tenant, [p. 52>, col. 2.] 

By the term “timber” is meant properly such trees 
only as are ht to be used in baildinsr and repairing 
houses. Bamboo trees fall, therefore, under the 
category of timber, [p. 521, col. 2,] 

Appeal from a deoision of tbe Distrist 
Judge, Darbhanga, dated tbe 22Qd June 19i8. 

Messrs. Purnendu Naragan Sinha and 
Murari Pmsad, for tbe Appellant. 

Mr. Nirsu Norain Sinha, for tbe Rs- 
spendents. 

JUDGMENT. 

Rojb, J. — These appeals raise a question 
between landlord and tenant as to tbe right 
to the compensation for trees on land 
acquired by tbe Government under the 
Land Acquisition Act. The Collector awarded 
half the value of tbe trees to the tenant and 
half to the landlord. Tbe District Judge held 
that the tenant was entitled to the whole. 
The landlord appeals. Tbe trees are 
10 sisoo trees, 1 barbar, 1 mango and 29 
bamboos. 

Tbe law is well known. "The property 
in trees or in that which is likely to 
become timber, is in the landlord, and 
the property in bushes in the tenant” 
(Woodfall on Landlord and Tenant, 19th 
Edition, page 736). Tbe District Judge 
seems to hold that, because the land- 
lord set up a custom by which 
be is entitled to only half of tbe value 
of tbe trees and failed to prove it, the 
tenapt is entitled to the whole although ha 
also has failed to prove snob a custom. This 
deoision is wrong. If no custom is proved, 
the case must be governed by tbe general 
law modiGed by any admission whioh the 
landlord makes in favour of the tenant. 
Tbe result is that the landlord is entitled 
to half the compensation for timber and 
the tenant to half. 

A question is then raised as to bamboos. 
The tenants claim tbe entire oompenaation 
for bamboos on the ground that they are 
not tiraber. "By the term timber’ is meant 
properly such trees only as are 6 t to be 
used in building and repairing bouses. 
Many descriptions of trees which are not 
generally considered as timber are so in 
some places by custom of the country, being 
there used for the purposes of building” 
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(■Ibid page, 73i>). Applying this test it reems 
to me that whatever the botaoisal elassi* 
fisation of bamboos may be, they are timber 
inasmQob as they are ased, by the oastom 
of the oonntry, in the baildiog and repair* 
ing of boases ; and mast, therefore, fallander 
the present rale. 

It was faintly suggested that the re* 
spondente, as tenants at fixed rates, are 
entitled to the whole oompensation. It is 
anneoessary in this ease to determine what 
the rights of tenants at fixed rates are 
beoaose there is no evidenoe that the 
respondents have that status. 

Finally, it was urged that the tenants 
are entitled to oompensatioo by reason of 
their loss of the fruits of the trees. This 
is not a matter between the parties to 
these appeals. 

The result is that the appeals are deo< 
reed with oosts and the degree of the 
Dlstriot Judge is modified by awarding 
the landlord half of the eompeosation for 
the trees (inolnding bamboos). 

Das, J.— I agree, 

Apfejlt acceftid. 


LAHORE HtGH COURT. 
MiscELiiAWKOOs C ivil Cass No. 345 or 1920. 

January 2t, 1921. 
freient;— Mr. Justice Soott-Smith 
and Mr. Justice Broadway. 

MEHRCHANDand ctuiks— 
Petuiowers 
versus 

LABHU R^M AND OTHERS — 

Re pondent?. 

Ciiil Proceihtre Code (Act V of 1908?, «. 10?, 0 XLl, 
2 (i--Rcinaml, order of, vhcthcr final order— Appeal 
to privy Council, whether permissible. 

Ali order of romnnd is ordiunrily not cftpablo of 
being tho subject of an appeal to His Majesty in 
(.‘nuncil, being intorlooutory and not final within tlio 
meiiniug of soi lion 10.) of Iho Civil Proceduro Code. 
It can only bo regarded as a final order and capable 
of appeal, if it bus the effect of finally deciding somo 
cardinal point in the suit. [p. r>2?l, col. 2,j 

An order of remand which merely decides that ft 
6uit is maintainable in tho form in which it is brougld, 
-is not a final order, [p. 623, col. 1.] 


Petition, under section 110, Civil Pro* 
eedure Code, for leave to apueal to His 
Majesty in Council against tbs judgment, 
passed on 19th January 1920, by' Broadway 
and Martinean, JJ., in Civil Appeal No. 
1007 of 1915, reported as 55 [nd. Oas. 32. 

The Hon’ble Pandit Skeo Narain, R B., 
for Mehr Oband, and Lala Balwant Bat, for 
the other Petitioners. 

Lala Moii Sagar, R. S., for Labhn Ram, 
Respondent. 

ORDER — This is an application under 
section 110, Civil Procedure Code, for leave 
to appeal to His Majesty in O'>aooil. The 
suit was instituted by Lala Labhu Ram 
asking fora declaration to the effect that 
be was the sole owner of the property in 
suit free from incumbrances and was in 
possession thereof as snoh owner. Tbe 
present petitioner, Lala Ram Saran Dae, 
objected that tbe suit was not maintain* 
able as framed. He alleged that he himself 
was in possession of tbe whole property 
and contended that Lah Labhu Ram should 
bring a suit for possession and not for 
a mere declaration. Tbe Trial Court decided 
that Lala Ram Saran Das’s contention should 
prevail and dismissed tbe suit. 

Against this order of dismissal Lala 
Labhu Ram preferred an appeal to this 
Court which was decided on the 19th of 
January 1920. It was held that, inasmuch 
as Lala Labhu Ram bad been in possession 
of some portion of the property and was 
a CO sharer with one Natbu in tho<e portions 
of (he property which were in Natbu’s 
actual possession, the suit as framed was 
competent. The case was accordingly re* 
manded to tbe Trial Court for decision oo 
the merits and of the other issues arising on 
tbe pleadings. 

Lala Ram Saran Das now asks for leave 
to appeal to His Majesty in Council against 
this order of remand. On behalf of Lala 
Labhn Ram Mr Mofi Sagar contended 
that, inasmnoh as the order songbt to bs 
appealed against was not a final order 
within tbe meaning of section 109 (u), 

leave ehonid not be granted. He el^<^ 
oontei.doJ that the oass was not one euoh 
as contemplated by section 109 (r). 

Mr. Sheo Narain, for Lala Jttam Sars^ 
Dae, while admitting that an order of 
remand by itself was not a final order 
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Buob as ia oonteniplated by peation 109 ^a\ 
oontended that, inapmnob ns it has be-m 
held by this ('oart that LiU Labha R^m 
was io possession of a part of the property, 
the ease was one in which a eertiSoate 
should be granted. He abo contended that 
the case fell within the purview r.f sentinn 
109 (c). He drew oor attenfi- n to St^'u'^ 

Muzhar ffo'-e tj v Musammni Boiha Htbi 

(l), Di gpcl Singh v. Bakl'iii L'll (2) 
and Bydtr Mehdi v. Bodshah Khanam 
(3). 

The decision in Soiyid Muthar Botsein v. 
Musamtnat Bodha Bthi (0 doea not appear 
to a'-eiet Mr. Sheo Narair, for there it 
was held that, although the order soueht 
to be appeaUd against purported to be made 
under section 562, Civil Proo-dure Code, 
that section was not applicable and that 
section 56^ appeared to be more appro* 
priate. In that case tbe Appellate Court 
bad reversed once for all, the decision of 
tbe first Court upon an issue as to the 
making and validity of the Will which 
issue governed the whole oa^e. In Iho 
present case the decision on the question cf the 
competency of the suit as framed by no means 
disposes of the wbnle eait. 

In Dirgpol ''ingh v. Pohladi Lai (‘^) 
leave to appeal was granted under section 
109 (c), it being distinctly held that the 
order, as an order of remand, was not a 6rnl 
order entitling an appeal to His Majesty 
in Council. That case, too, is charly dieting* 
nishable. 

In the ease reported as ByiUr Mehdi v. 
Badihah Khanam <3) it was held that a 
decision on a plea of limitation sJruld be 
regarded as a 6r al order within the meanij'-g, 
of section lO', Citil Procedure Cede, inas* 
much as that decision went to the foondaticn 
of tbe case. 

In our opinion an order of remand is 
not ordinarily capable of being tbe Rubjfofi 
of^ an appeal to His Majesty in Council, 
being interlocutory and not 6nnl within 
the meaning of the section. It could only 
be regarded as a Soal order and capable 
of apoeal if it bad the effect of anally 
deciding some cardinal point in tbe suit. 


T ^ ^ *’2 h A 1; 6 Sar. P 

J. fbC; b Ind Deo. n r • 3f*7 i P C. 

(2 Mind Caa 23; A. 1765 IS A L. J. 137: 
^ R. A 99* 

(3j 49 Ind. Cos. 620j 21 0. 0. 3S6; 6 O. L. J. 70. 


In this view wears snpnorted by Bat Radha 
fi'shfin v. Collec'o' of ' Jounpur (4 , as 
a* well as by the autboiities cited by Mr. Sheo 
Narain. 

The order in the present case decides 
nothing which can be regarded as a cardinal 
point in the suit As an order of remand 
pnre and eimol*’, it i.s of an interlocutory 
nature and, therefore, not linble to appeal. 
St far as the anp rcahilify of clause (r) 
of section 10 , Civil Procedure Code, is 
concerned, we are unable »o see any 
ground for granting a certificate, and 
we, therefore, dismiss this petition with 
costs. 


Petition ditmitsel. 

ft) 2< A. 2^0 2^ r. A. 28; .«> C. W. N. 163; 3 Bom. 
U R.TS; 11 M. L. J. ‘i5 (P. C.). 


PATNA HIGH ^OURT. 

Pdivr t’opNcii. AppsaL No. 6l UP 1920. 

Pehrnary 4, 19^1, 

/’menf:— Sir D-twson Miller, ICr., Chief 
Jiisn'oe. and Mr. .Instioe Adami. 

MATtiUR.A PRASADSINGH 

AND ANOUlstK — A pPSLLASTH 
tertus 

RAM PRASAD 7 EWAliy akd others — 

HE'PO-1'K ts. 

Ctfil Procedure Code (Act V of ITOSl, 110 

Value oj t-uhjeef mollcrc/tuit, uluit is — Ainvu/il ihie at 
dole ol (Jcf.re- Piim ond iiile.cst taken tcyciher in 
caUulaliioj amount. 

Tlie ainounl or viiliio of llio subject-matter of tlio 
suit must, wii Inn ilio nieaiiiiii; of section JO of tlio 
I ivil P.ncc'iluro <\hIc, be laken to bo tbe amount or 
value w liicb tlie [.laiiii ill cither . htJiincd or, liad ho 
been successful, svieild liavo obtuiiipcl in hia suit at 
the date when lliu decree nas p^isscd. [p. col 1,] 

Privy w uiioil npptul agauidc thedeoition 
of Mr. .lustioe Das and Mr. Jastioe Adami, 
d-itccl tl'o 3id MAroh 1920, reversing a 
dfoision of the Subordinate Judgo, Second 
Court, Sirar, Hated the 7fch September 1917 

M'Ssra. > eir e hxoar D yal and Barnarayan 

Frnsidj for the AnoHi'ants. 

Mr. Baikuntha Nath .Hi7. er, for the Respond- 

en»H. 

JUDGMG'^T.— Thi'i is an appHsation for 
leave to appeal to His Majesty in Council 
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presented on behaU of the defendant. The 
plaintiff saed npon a mortgage^bond dated 
the 24th Jaly 1902 olaiming prinoipal and 
interest at Rs. 1'8 0 per oent. per month, 
At the date when the plaint was Bled the 
total amoant of principal and interest oame 
to Rs. 8,622. That was on the 29th Jaly 
1915. Jadgment was delivered on the 7th 
September 1^17 and, had the plaintiff bqo* 
seeded in the soit, the amoant then found 
dne at the date of the deeree wonld have 
been over Rs. 10,000. The claim, however, 
failed, whereapoD the plaintiff appealed to 
the High Court and hia appeal was aaaeess' 
fal and the High Coart awarded him 
a sam of over Rs. 10,000 for principal and 
interest op to the date of the decree of 
the High Court. The only qaestion is 
whether, in the oiroamstances stated, the 
case falls within section 110 of the Civil 
Procedure Code. It is contended on behalf 
of the plaintiff*respondent that the amoant 
or valae of the aabjeot matter of the salt 
in the Coart of first instance was not 
Rs. 10,000 or upwards. I am unable to 
accept this view. I think that the proper 
constraotion to be placed upon that section, 
in so far as it relates to the amoant or 
value of the Babjeet>matter of the suit, 
must be taken to be the amount or valae 
which the plaintiff either obtained or, bad 
be been eoceessful, wonld have obtained in 
his Bait at the date when the decree was 
passed. That principle was adopted by this 
Court in the case of Mahabir Prasad Singh 
V. Anup A'aratn Singh (1). I see no 
reason to depart from the principle there 
laid down which followed the practice 
in the Calontta High Court, and wonld order 
that the nsaal certificate issue in this 
case. 

Ordsr accordingly. 

(l) 46 Ind. Cas, 187j 3 P. L. J. 377; (1918) Pat. 
249; 6 P, L. W. 327. 


LAHORE HIOH COURT. 

First Oivil Appzal No. 3503 o? 1916. 

Janaary 18, 1921. 

Frercn^:— >Mr. Justice Soott<Smith 
and Mr. Justice Leslie-Jones. 

SHAM6HU NATH, Minor, tuboonh 
Musammat 60M1TRAN DEVI— Plaintifr— 

Appellant 

rertus 

DWARKA DAS, for himself and as 
RBPBISEATATIVB OP KANSHI RAM, 

DECEASED, AND ANOTHER — DeFENOANTS 

— Rbcpondents. 

Hindu Law — Joint lamily— Compromise of doubt- 
ful claim by father, whether binding on eons. 

The minor sons of a Hindu father are bound by a 
bona fide compromise of a doubtful claim entered into 
by their father as manager of the joint family, [p. 
626, col. 1.] 

First appeal from the decree of the Senior 
Subordinate Judge, Lyallpar, dated the 27cb 
November 1916. 

Mr. Oertelttoz the Appellant. 

Messrs. M. If. Puri and Bakhshi Tek Ohand, 
for the Respondents. 

JUDGMENT.— The pedigree table of ths 
parties is as follows: — 


Uukam Cband Sarb Dya\ 

Har Narain 
(Defendant No, 8). 

1 

Dwarka Daa 
(Defendant No. 2.) 

Sharobbu Nath, 
Plaintiff. 

The facts are fully given in the jnJs* 
ment of the lower Court and need not be 
repeated at length. The plaintiffs sued for 
a declaration to the effect that the deed of com* 
promise of the 28th Jnly 1913 entered into 
between the defendants in the case of 
Harain v. Kanshi Ram and Diffarka 
Das was an alienation of the land of a joint 
Hiuda family without consideration 
necessity and was null and void as again®* 
him. The lower Court has found that the 
plaintiff was born in March 1914, some 
months after the compromise was entered 
into, and that the compromise is binding en 
the plaintiff as it was entered into bona 


Kan^bi Ram 
(Defendant No. 1«) 
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for the benefit of the joint family. It, there* 
fore, diemisEed the plaintifE’e enit. 

We do not propose in this jadgrment to 
deal with all the argnments wbioh have 
been addressed to ns, beoanae we oonsider 
that the plaintiff’s ease has rightly been 
dismissed on the ground that the minor 
was bonnd by the agreement entered into 
in good faith by Kansbi Ram and Dwarka 
Das for the benefit of the joint family. 
With referenee to the dispnte between Har 
Narain on one side and Ranebi Ram and 
Dwarka Das on the other, in the ease 
oompromised on the 28th of July 1913 as 
regards Hakam Chand’s property whieb he 
had willed away in favour of Har Narain, 
the Court below has found that Hukam 
Chand did exeente a Will in favour of 
Har Narain, but that he subsequently exesut* 
ed another Will in favour of Kanshi Ram 
and Dwarka Das whieb, however, be revoked, 
thereby reviving the original Will in favour 
of Har Narain. It also found that the 
seeond Will in favour of Kanshi Ram and 
Dwarka Das had not been revived by a 
^st-oard said to have been written by 
Hukam Chand on the 5th of January 1912. 
Now, we do not see any neoessity for 
deeiding whether Har Narain’s suit, which 
he brought on the 29th of August 1912, 
would have snoeeeded on the merits or not. 
It IS clear that there wes a good deal to 
be Eaid on both eidee, and when the com- 
promise was entered into in July I9l3 we 
have no doubt that Kanshi Ram and Dwarka 
Das entered into it in the 6ona Me belief 
that they were acting for the benefit of the 


In the sage reported ae Venkataoiri Nay 
Lh" Ihlt ^'‘Vani (1) it . 

are j » Hindn fat 

dtinhlfnl” 1 ^^ ® iompromige o 

doubtful .la.m entered into by their fat 

reported ao BorA,,/, or A'ufi v. Dili Pen 

point Foil '' - ® 

tut Ih , anlhoritiee, we h 

that J . 

eoele “""‘^">8'^ the appeal w 


a.pfea(^ atsmtstea 


(1) 24 ]u(l. Cu8. 491. 

(2) 10 Ind. Caa. 4Il-'fo t> u 

m 186P.L.B.19U. • 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sbcokd Civil Appial No. 418 B op 1917, 

August 9, 1918. 

Presf.nt Mr. Mittra, A. J. 0. 

JAGANNATH — Plaintiff— Appellant 

versus 

RAGHUNATH — Dbfcnpant — Respondent, 

Mortgage, renewal of, effect of, on onginal mortgage. 

The executiou of a fresh mortgage, iu renewal of 
an oriffinal mortgage, has not the effect of extinguish- 
ing that mortgage, but the money duo under it is a 
part of the consideration for the second mortgage, 
and the presumption is that the rights of the parties 
under tho first mortgage continue under the second 
mortgage, [p. 625, col. 2.] 

Appeal against the judgment of the District 
Judge, Amraoti, in Civil Appeal No. 242 of 
1916, decided on the 20th August 1917, 

Mr. M. V. Joihi, for the Appellant. 

Messrs. V. Bose and Q. L. Subhedar, for 
the Respondent. 

JUDGMENT.— This appeal has occupied 
considerable time in argument, but the result 
may be stated briefly. 

The lower Appellate Court has not gone 
into the merits of the ease generally hot 
bae dismissed the plaintiff’s suit solely on 
the groand that the plaintiff cannot fall 
back on his prior mortgage of 1903. I 
am unable to follow the reasoning by which 
the lower Courts have held that the parties 
to the mortgage of 1907 did not intend 
to keep alive the mortgage of 1903. The 
case cited by the Oonrt of first instance 
is a case in which the first mortgage was 
paid off not by the original mortgagor hot 
by some body else. The learned Counsel 
for the respondent has not been able to 
show me any case in which, where a 
mortgagor has esconlsd a fresh mortgage 
in renewal of the original mortgage, it 
has been held that the intention of the 
parties was to extinguish the original 
mortgage, it is a fact that a fresh mort* 
gage gives the mortgagee better remedies 
than be had under the first mortgage, bnt 
the money due under the first mortgage 
was a part of the consideration for the 
second mortgags, and the presumption appears 
to be not that the parties intended to do 
away with the first mortgage bnt, on the 
contrary, intended that the rights nnder (he 
first mortgage shonld continne under the 
cecend mortgage. Mere renewal of a mojt* 
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gase oannot operate to estingQi-^b tf-. 

The lower Appellate Onnrt has alpo refased 
to allow the ameodmeut^ of the plaiot a^ked 
for in the f>th and 7th groondsof appeal to the 
lower Appellate Coart. This rrqneet wis 
to amend the plaint so as to make an 
alternative prayer for possession irrespeot* 
ive of whether there was any redemption 
necessary or not It appears to me that this 
rogaest for amendment was perfectly on* 
neaesaary. The plainHff in his plaint based 
his right to posseasion of the lands in 
suit on the fait that he had fired ’sed 
the original mnr'gagor. He a1^n ol timed to 
redeem any scbsisting mortgage that there 
might be. A right to redemption does 
not in every oa^e oov- r a right to pos'es- 
sior, and in this case the prayer of tho 
plaintiff most be taken to be for posses- 
sion subject to the liability to redsem the 
defendant, if the defendant has any claim 
to be redeemed. 

It appears to me that the plaintiff’s 
claim has been dismissed on purely arti- 
Boial grounds and that the rights of the 
parties have not bean gone into or as* 
oertained hy tho lower Appellate Court. 
With reference to these remarks, the appeal 
is remanded for further trial A refund 
oerti6oate will issue Ocher cods will be 
costs in the suit. It is desirable, in order 
to avoid its possibility of a further remand, 
that the lower Appellate Court should go fully 
into the case, and not dispose of it only on some 
preliminary point. 

Appeal remanded. 


LAHORE HIGH COURT. 

Second Civ.l Appeal No. 2''71 of 1916. 
.lanuary 14, 1^-1. 

Present : — Mr. Justine Scott Smith and 
Mr. .lu.^itioo L -Mlie- Jorea. 

BAHAOURl AHut TURKS —Poii»HFF3 — 

Appel. OAHTS 
venns 

Q V.DU AND oiHe Defendants — 

RUf'P NPKNr-. 

0<49fo-»— QirraU o/ Shahpur Diitrict^ 
restriction on j^oioera of. 


.Among TTarrals of tho Sbahpur District male pro- 
prietors havesu unrestricted power of alieuatioa. 

Seo'od a*>peal from the decree of the 
District .Tudge, Shahpar, at tiargodba, dated 
the 2dr-l May 1916, aflBrmiog that of the 
Senior Subordinate Jndge, Shahnur, at Sar- 
godha, dated the 1 7th March 1916. 

Mr. Des Raj Sowhny, for Dr. Kani LaJ, 
for the ApDellants. 

Mr. Devi Doytl, for the Respondents. 

JUDGMENT.— This is a oa^e in which 
Kadn, a aonless Harral of the village of 
Ginllapur in the Shahpar District, sold 
fonue land to a son of one of his brotheri- 
The said son was the husband of the vendors 
daughter. Tho hltenation has been contested 
by the sons of another brother of the alienor, 
and two brothers of the alienee are pro 
fo ma defendants. 

The suit has been disraispod by both the 
Courts below on the ground that the alienor 
had an unrestricted right of alienation, but 
the District Judge granted a oertiBoate on 
which the present second appeal was ad- 
mitted. 

Counsel for the apptllants relies largely on 
nertain judgments delivered hy Mr. Ellis as 
District Judge of Shahpur in 1^*4. From 
these it would appear that, in hia view, a dis* 
ti otion should be drawn between Rajput 
and other Muhammadan tribes as regarda 
their right of aliena'ioD, that of the Rajputa 
beirg restricted and tla^ of the other tribes 
being anrestricted. Ccu 'sel for the appel* 
lantB is, however, unable to tell os where 
the authority for this distinction is to be 
found, and it is not derivable from Wilson a 
Code of Tribal Custom in the Shahpur Uia- 
trict which »as published in lt96 and was not 
reviaed at the last SettlemeDf, because it was 
reooRDised that the oompilatioo had be 60 
very carefully prepared. . . 

Harrals may be taken to be a 
tribe and they are so described in Ibbet- 
fotj’s Cenfus Ri port and in Rome’s Glnssary 
of Punjab Tribes, thrngh in .lhang there 
a t.'-adiiion whioh mskes them a branch o 
tho Ahir tribo and in Montgomery they a ® 
oUpped as Jftta They am, nevertbelesei 
inoluiled by WiLon among those 
whiob in his preface he desorifea 
" M isaellaneoua Mosalraan Tribes” of 
dist i If, vie., all the M isalman tribes ex«eo» 
Artans, Goncalj Ranjhas and Khokbars. 
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Among them, moreover, are other tribes each 
as JaojuhaB and Tiwaoas, whose Rajpat 
origin is not qaeetioned. 

Aaoording to the Code of Tribal Costom, 
a proprietor of any of the Misoellaneons 
Masalman tribes oan make a gift of im- 
moveable property even to a non relative. 
This is a very strong pieoe of evidenae, vide 
Beg V. Allah Ditta (l), in support of a 
eastom of anrestrioted alienation and there 
are a number of other fasts whiob point in 
the same direstion. The village is bhaya- 
chara and was foanded by persons belong* 
ing to no less than five diderent tribss* 
Sinoe that time, persons belonging to 
numerona other tribes have aaqnired land in 
the village, the oomposition of whieh is now 
very heterogenous and, though there have 
been numerous previous alienations, none of 
them have ever been aontested. 

The appeal fails and is dismissed with 

aosts. 

Appeal dtsmUsed. 


loi? ’917} 12 P w. 1\ 

'9 Bom. L. B 

T T ^ ®‘*2i 41 0. 71^5 26 C 

li.J. 17f.}44LA. 89(P. C.?. 


LAHORE HIGH COURT. 
bBcoNp Civil Appsal No. 86(5 ok 1920, 
December 16, 1920. 

5“Mr. Juetioe Saott Smith. 

attar SINGH-Plai«tifp_ 

AppeLLAKT 

OHDIMM MUHAMMAD and OTaEaa— 

n- ; TV Rc^ponDSNT^ 

effect of iiilitre to compl j u 

ordei' orTa a‘tach'n 

post it ID tnn K *^^\**^ of th ^ I ’o m 

post It m taooBja ufciii JoUict^i- ar - 

6^/, ool \ p oj-< I 


Ssaond appeal from the deoree of the 
Distriot Judge, Jhelnm, dated the 13ch 
February 1920, reversing that of the Sub* 
ordinate Judge, Seoond Class, Jheium, dated 
the 7tb April 1919. 

Dr. Nand Lai, for the Appellant. 

Mr. B, D. Bhalla, for Mr. Obbard, for the 
Respondents. 

JUDGMENT. — In the suit out of whiah the 
present appeal arises Attar Singh, plaintiff- 
appellant, sued for a declaration to the 
effeat tba( 3 1 kanalsot land sold by AfuAumwa^ 
Mahtab BibI to Ghulam Muhammad and 
Ghnlam Mubay-ud-din on the 20th Novem* 
ber I9l6 was liable to attaabment in execu- 
tion of his dearee dated the 23rd Deosm* 
ber 1915. A prohibitory order for attach- 
ment of 16 kanah out of the land sold 
issued from the executing Court and there 
is evidence to show that it was served on 
Mueammat Mahtab Bibi on the 15th May 
1916. The learned Distriot Judge has, 
however, held that there was no valid 
attachment under Order XX f, role 54, 
Civil Proaednre Code, and also that it is 
not established that the transfer to Ghulam 
Muhammad and Gbulam Muhay-nd>dio was 
made with intent to defraud the plaintiff 
or to defeat or delay his olaime within 
the meaning of seotion 53 of the Transfer 
of Property Aat. The plaintiff has now filed 
a eeaond appeal in this Court, 

The report of the proaess-perver on the 
prohibitory order issued to Musamrnat Mahtab 
Bibi is to the effect that she refused to 
affix her thumb-impression upon the order 
and that, therefore, a copy of it was affixed 
on the door of her house. There is no 
report showing that the formalities men- 
tioned in rule 54 (2) of Order XXI, Civil 
Procedure Code, were complied with, and 
the Distriot Judge found, as a faat, that 
there was no publication of the order by 
beat of drum, n^r was there any copy 
affixed on the land or the Court hou^p, or 
sent to the . ffijj of the Colioator. Tnis 
is a of fact which cannot be 

oToto'<‘ed ii second appeal. The learned 
J jI^i hai re'arroJ to Var Ah'nal 
V. A'taf AZt(l)ajl lihrj Singh y. J unda 
(2) in w.i-oa ii w »h held rb*t the nmis- 
cij.-v to affi:: a ojpy of taa attachment order 

( 1 » 2 V. •*>•«} 1 Tu<I. Dao. (n, 8.) 583. 

<25 5 P. R. 1897. 
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on ft oonspianons part of the Oonrt-bouie, 
or to poet it in the oflBoe of the Oolleotor 
or to affix it on some ooDipiouons part of 
the land attaohed was a fatal defeat whieh 
invalidates an attashment of land. Dr, 
Nand Lai, on behalf of the plaintiff-appel* 
lant, admits that he has no anthority to 
the oontrary. I, therefore, agree with the 
learned Diatriot Jndge that there was no 
valid attaebment of the property prior to 
the sale to Ghnlam Mohammad andGhnUm 
Mnbaynd'din. 

The finding of the learned Dietriot Judge 
that there was no intention (o defraud, 
defeat or delay the plaintiff’s claim is a 
ending of fact. Dr. Nand Lai contends 
that the District Jndge omitted to consider an 
important piece of evidence, vit., that Gbolam 
Mohammad, one of the vendees, attested the 
service of notice on Musammat Mahtab Bibi. 
This fact is not specifically referred to in the 
iodgment of the learned District Judge 
though it is referred to in the judgment 
of the Trial Court, but 1 see no reason 
to suppose that be did not read that judg- 
ment and did not consider the evidence. 
It is unneoeseary for an Appellate i ourfc 
to refer to each and every piece of evidence 
on the record nor do Counsel when arguing 
a ease before the Court always refer to 
the whole of the evidence. I see no reason 
to suppose that the District Judge has 
overlooked any of the evidence and I, there- 
fore, cannot consider that his finding on this 

question is vitiated. j -.v, 

The appeal fails and is dismissed with costs. 

Appeal diemissed- 


the trial of 'certain of the issues iu a case before 
proceeding to the trial of the others. 

Petition for revision against the order of 

the Sub Judge, Jamtara, District Santbal 

Pargannas. 

FACTS. — The plaintiffs sued to obtain a 
decree declaratory of their title to the enb-soil 
of oertaiu land and for a declaration that 
the defendants bad no right to the miuerals 
therein and for an injunction. The defend- 
ants denied the plaintiffs’ title and far- 
ther pleaded that the suit was barred by 
limitation. The Court framed 16 isenee, 
both on facts and law. The plaintiffs pro* 
duoed evidence in respect of the issues the 
onus of which was upon them, and reserved 
their evidence on the remaining issues ; the 
defendants then produced tbeir evidence 
on the oonolueion of which they asked the 
Court to try certain issues first and to 
postpone the determination of the remainder, 
to this course the plaintiffs obieoted. The 
Court overruled the objeotiou and, on the 
ground that the issues which the defendants 
wanted to be tried first, were issues of law, 
fixed a date for the hearing of arguments 
on both sides, allowing the plaintiffs an 
opportunity of adducing rebutting evidence 
on these issues. Against this order the 
plaintiffs moved the High Court under 
section 115 of the Civil Procedure Code 
and section 107 of the Government of India 
Act, 1915, for an order directing the Court to 
try all the issues together according to law. 

Messrs. Lalmohan Qanguly, turnendu Narain 
Sinha, and Netat Ohandra Ohesh, for the 
Appellants. ^ , 

Messrs. Nareah Ohandra Sinha and 
Kumar MWer, for the Respondents. 


PATNA HIGH COURT. 

Civil Revision No. 164 ok 1919. 
February 11, 1920. 

Pre$enl\ — Mr. Justice Dae and 
Mr. Justice Adami. 

Uaja SATYA NIRANJAN CHAKRAVER- 

TT AMD OTHERS— ApPADLAMT® 

tersut 

DWARKA NATH SADHU and othibs 

Respomients. 

Proccdu, e-U^ues, lri'>l of, piecc-meal- Interlocutory 
c der^ltevisioii-Uigh Court, poxcer o}, to intexjerc. 

Av the Iriul of a ease pieccuieal is a serious evil 
to tlio parties othI might luvolvu 
Hccoud a -poal or ui.y other heuriag. 
viU interfere uu uiicrlocutory order directing 


JUDGMENT. 

Das, J. — I am of opinion that the order of 
the learned Subordinate Judge proposing to 
decide lesnes Nos. 2, 3 and 12 first is not a 
proper order and oogbt to be set aside. 

A question of this nature came up before 
the Calcutta High Court in the caee o* 
Yatindra Noth Ohoudhury y. Rari OharW 
Ohoudhury (1). It was pointed out by 
Lordship Mr. Justice Mookerji that it 
desirable that the Subordinate Courts sbonld 
decide all the issues in a case, otberwis* 
there was a serious evil to the partie* 
litigants as it might involve heavy costs lo 
eecond appeals or any other hearing. Wc 

(1) 20 lud. Cas. 954j 20 C. L. J. 426. 
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aside the order ooraplained against and 
direst the Sabordinate Judge to try all the 
issues in the ease. We mike no order as to 
floats. 
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Adam;, J. — I agree. 


Order tei aiide. 


LAHORE HIGH COURT, 
Miscbllakeods Second Civjl Appeal 
No. I3i7 OP 192 L 
January 6, 1921. 

Preient Mr, Justiee LeRossignol. 
RUKN-UD‘DlN and otherj — Dapewdantj 

— Appellants 
versus 

ALTAP AHMAD and ANorsER— P laiktiPP-j 

— Rb3F0NDENT3. 

UmUaiinn Act (IXoJ m%}, g. 33— .YujsaHce, ly/ig. 
ther continuing wrong^ 

• causing of a nuisaiico is a continuous wrong 

independant of contract and a fresh poriod of limita- 

tion begins to run at every moment during which the 
wrong continues. 

Miiflellaneous eeaond appeal from the 

order of the Distriefc Judge, Delhi, dated 

the 24rth Maroh 1920^ reversing^ that of the 

Munsif, First Class, Delhi, dated the 2:th 
August 1919. 

Sheil^ Umar Bakhak, for the Appellants. 
Mr. 0, S. Oirtel^ for the Redpoodents. 
JUDGMENT. — The learned D i s t r i o t 
Judge has remanded this ease under Order 
XLI, rule 23, and the first ground of oom- 
plamt Js that this was illegal, as he did 

not aooept the appeal on a preliminary 
point. 

The remand should, of oourse. have bsen 
under Order XLI, rule 25, bat the dispute 

•an here. I think, be deoided on the 
manta. 

injanstiou 

th, f ^ *■■'>““’3 ‘hat for 

I.trtr r" ‘’'“y had dia.harged 

r ‘hfongh a 

MD!lUotad°‘" ‘h»‘ ‘heir aetion 

the ‘’.I"’ from vrhioh 

Ur'^d sp»ial‘ damag" ‘ 


The Dialriot Judge has found that the 
drain in question does oonstitute a serious 
nuisaooe, whioh prejudiees the publio 
generally and most espesially the plaintiffs, 
because they, by the aooident of their 
domicile, are eontinuously exposed to the ilL 
effeots of the nuisance. 

But the District Judge has remanded 
the case in order to afford defendants an 
opportunity of proving that by presoription 
they have acquired a right to oommit this 
nuisance without let or hindrance. The 
defendants appeal and urge that the suit 
ahould have been dismissed on the findings 
and the plaintiffs in oross^objeotions urge 
that the suit should have been deoreed. In 
my opinion the oross-objeotions should 
succeed. Here we have no question of 
easemenf, the right tn use the drain is not 
in dispute, but the right to use it in snoh 
® cause a nuisance is ohallenged.' 

^ Now, the causing of a nuisance is aeon* 
tinuous wrong independent of contract and 
a fresh period of limitation begins to run 
at every moment during which the wrong 
oontmues. (Saotion 23, Limitation Act), 
Consequently, the plaintiffs are nob debar, 
rad from the relief claimed, even if the 
defendants have been poisoning the oiroum^ 
ambient for the past lOJ years, 

I, therefore, decree the relief prayed by 
plaintiffs with costs throughout. This 

appeal is dismissed and the oross-objectionS 
are accepted. 

Appeal dismiss'd. 


PATNA HIGH COURT. 

Appeal tvoji Appellate DfcaBE No. 807 

OF 1919. 

January 21, 1921. 

Present: — Mr. Justice Das 
GHANSHrAlI OHAUDHUay AND OTHSRS- 
Plaintipfs — Appellants 
versus 

BASDEB JHA and othbrs^Dependa ts-- 

RE'POHDBNTS. 

lirngnl Vananoj Act (Vlll B. C. of 18S5J a Ififl n \ 
—Ou'tl Procedure Code (Act V of 1908J ^on 

Act ax of imj, ScA 7, i* 
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An execution sale wliich is bad on the gronnd of 
irregularity and fraud and is liable to be set aside 
under Order XXI, rule 90 of the Civil Procedure 
Code is voidable and not void, and an application to 
set abide such a sale must l;e made within thirty days 
of the sale. [p. 630, col. 2.] 

On the other hand, an execution sale which lahes 
place in contravention of the provisions of section 168 

of the Penpal ‘lenancy Act is void, and a'suit 
for a declaration that such a sale is illegal and in- 
operative is governed by Article 120 of Schedule I 
to the Limitation Act. [p. 630, col. 2.] 

Appeal from a ^eoisicn cf the Distriot 
Judge. Durtbauga, dated the 5tb August 
1919, reveisiug a deoisiou of the Offioiatieg 
MoceiS Samastipur, First Court, dated the 
2btb March 1919. 

Mr. P. N. Sinha, for Messrs. Fahhruddin, 
and Shivetf.war Loyal, for the Appellaute. 

Mr. Baihuniha Faih MiUer, for the Respord* 
cuts. 

JUDGMENT. — Tb's was a suit by (be 
appellants for setting aside an ex parte rent- 
deoree obtained by some of the respondeute 
against (ben:<, and the sale held in Exeentiou 
Case No, 228 of 1917 in pursuanoe of tbe 
rent deoree. Tbe plaintiffs alleged in tbe 
16th paragraph of tbe plaint : “That no notice 
under section 158 (6) of tbe Bengal Tenancy 
Act having been issued on tbe said ezeentien 
ease, tbe sale is illegal and inoperative.” 
Id tbe 14tb paragraph of the plaint, the 
plaintiffs stated as follows : — “That although 
the plaintiffs are all aloug in possession of tbe 
disputed propt rty, yet the auction- sale, fraudu- 
lent delivery of pcssession and the resistance 
on the part of defendants Brat party are 
ealculated to prejudice tbe plaintiffa’ interest.’ 

The Court of first instance dealt elaborately 
with all the evidence that was adduced in 
tbe ease and came to the conolosicn that 
the decree was a good deeree, but that 
the sale held in execution of Ibe decree was 
void inasmuch as the Court before proceeding 
to sell tbe holding failed to give notice of the 
application for excoolion to the ether 
ao-sbarers. Aecerdirg (o the Court of first 
instaree there was a clear eontia^enticn 
of tbe provision of eeotion 158 (b) cf tbe 
Bengal Tenatoy Act and tbe rale was aeocid. 
ingly void. 

There was an apr^al to Ibe lower Appellate 
Court. Before Ibat Court it was not disputed 
(bat tbe Court did not give notice cf tbe 
application for executirn to tbe other eo- 
bbarcis as it was bound to give under 
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section 158 (1) of (be Bengal Tenansy 
Act It was also eoneeded that tbe decree 
was a good deoree. Tbe only question 
which tbe lower Appellate Court had to 
decide was, whether tbe Munsif was right 
in declaring that the sale held in pursoauee 
of tbe rent decree was void and inoperative 
in law. Tbe learned Judge took tbe view 
that tbe suit, in tbe oircometanoes of tbe 
case, must be regarded as an application 
under Order XXl, rule 90, and as tbe suit 
regarded as an application was not brought 
within SO days, be allowed tbe appeal and dis- 
missed the plaintiffs’ suit. 

In my opinion tbe view taken by tbe 
learned Judge ie wholly wrong and cannot 
be supported. Order .X2I, rule 90, applies 
where an application is made to set aside 
a sale on the ground of irregularity or 
fraud. Tbe plaintiffs did allege that tbe 
sale ought to be set aside on tbe ground 
of irregularity or fraud, but that case 
entirely failed and tbe Court below was 
cot in the slightest degree embarrassed by 
that portion of tbe case made ty tbe 
plaintiffs. There was tbe other portion of 
the plaintiff’s case, namely, that tbe sale 
was void and inoperative, inasmuch as the 
Court did cot give notice of the application 
for execution to the other co sharers. That 
portion of the suit could not possibly be 
regarded as coming within the scope of 
Order XXI, role 90. Where the sale has 
to be set aside on the ground of irregularity 
or fraud, -the sale is voidable ; but where 
the sale has taken place in contravention 
of the provision of section 158 (6), the 
sale is not voidable but void. This distinc- 
tion has not been recognized by the learned 
Judge in tbe Court below. 

It has been argued before me by tbe 
learned Vakil appearing on behalf of tbe 
respondents that this is entirely a new 
ease. He draws my attention to the argument 
advatoed on behalf of the plaintiffs in the 
Court below that the case fell within 
Article 181 of the Limitation Act. It may 
be that the question was not properly 
argued in tbe Court below ; but I have to 
Eee whether, on tbe allegations made in 
the plaint and on the issues framed by the 
Court of first instance, tbe lower Appellot® 
Court was right in dismissing the plaintiffs 
action. The plaintiffs undoubtedly alleged 
in the 16th paragraph of the plaint that the 
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sale was illsgal and inoperative inasmuoh 
as the Court did not give notioe of the 
applioation for exeontion to the other oo* 
■harers. They farther alleged that the steps 
taken by the purahasers of the property 
were oaloalatsd to prejadiae their interests 
Although the plaintiffs did not ask for a 
dealaration that the sale was bad and 
inoperative in law, the Court was, on the 
allegations made io the plaint, entitled to 
pass a deelaratory deoree under the provisions 
of seetion 42 of the Speoifia Relief Aot. 
There was every nesessary allegation in 
the plaint to entitle the Court to pass a de« 
elaratory dearee. The plaintiffs were undoubt* 
•dly entitled to a right as to the property 
if tbs 0^38 mado id tho platot was truo 
and the defendants were undoubtedly 
interested to deny the title of the plaintiffs 
to the property. Therefore, if the allegations 
made in the plaint were well founded, the 
Oonrt was ootitled to make a declaration 
that the sale was void and inoperative in 
«w and was not binding on the plaintiffs. 
In my view, if the neoessary allegations 
are there in the plaint and if those allega- 
tions are substantiated, the Court may give 
the appropriate relief although the plaintiffs 
have not asked for that relief. The ques. 
tion of appropriate relief is a question 
entirely for the Court, and it is wholly 
irrelevant that the plaintiffs have not 
asked for ii io the plaint. In any ease, 

* instanoe framed an issue 

on the allegations made in the 16th paragraph 

of the plaint and took evidenae and daaidod 
that issue in favour of the plaintiffs. There 
13 no qoeitiOQof prejulieaat all, ioaetnueh 
as all the parties knew what the Coarl had to 
deeide on that issue. Toe ease want to 
the lojver Appellate Court and it oould not 
be urged that the defendants were taksn 

Appel. 

rnl. Q . O' Order XXf, 

role 9J of the Code. In my view the 

«,t wa, a enit of a deelaratory nator; and 

mn.t be reararded on the allegatione made 

the apeo.be Rjhef Aot. Tnat being so, 6 
yeara rale applies under Artiole 12J of the 
liimitation Aot, and the plaintiffa’ enit was 
nndoobtedly within time. 

Ihe^ r.?‘ 'O' '“''do 

the leJgmeat.j aid des.-ee of the bwer 


Appellate Court and restore the judgment 
and deoree of the Court of 6rst instanoe. 

As the point which has been argued 
before me by Mr. Purnendu Narain Sinha 
on behalf of the appellants was not put 
forward before the lower Appellate Court, I 

must refuse to give them any costs of this 
appeal. 

The plaintiffs are entitled to the oosls 
inourred io the Court of 6r8t instanoe, 
but they must pay the oosta to the defend, 
ants incurred in the lower Appellate Court 

Appeal allowea, 


LAHORE HIGH COURT. 
Lettebs Patem Appeal No. 117 cv 1920. 

January 26, 1921, 

FTSsenti—i/it, Justice Broadway and Mr. 

Justioe Abdul Raoof, 

XALA SINGH AND OTHERS — Plaintiffs— 


APPELLANTS 

versus 

KAHNA and others— Defendants— 

Bespondents. 

Common land-^Co-owners — Exclusive user hy one co 
owner— ’ Rights of othei- co^ownere. 


When a jomt owner of laud, without obtaining tlio 
pormission of his co-owners, builds upon suck land 
such buildings should nob be demolished at tho 
instance of such co-owners unless they prove (hat thtf 
action of their joint owner in building upon joint, 
land has caused them a material uiid substantial, 
injuty sucli as cannot bo remedied by iiartition of the 
joint land. [p. 63i<, col. J.j 

Letters Patent Appeal against the follow- 
ing judgment of Mr. Shadi Lai, Chief 
Justioe, dated tho 7th Jane 1920, in Civil 
Ajjpeal No. 2220 of 1919 ; 

‘ This appeal and the Cross Appeal 
No. 2.374 of lyl9 ariee out of one action 
and may conveniently be disposed of by one 
judgment. The dispute between the partiee 
relates to a plot of land abont U bighas in 
area situate within the afcadi of the village 
of Dane.vala in the Ferr zepore District The 
dor.Ldanta xNoa. 1 to U. who are co.npan.y 
leoaefe m the village and carpenters by 
profession have o.onpied this plot of land, 
and the plaintiffs, who are proprietors of the 
villngo to the eatent of Jrd, seek to evist 
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them and want a mandatory injonotion 
direoting them to demolish the bnildlDga 
oonstrnoted thereon. The defendants Nos. 
18 to 21 also own §rd of the village, and the 
learned District Jndge hnds opon the evidenoe 
addnoed by the parties that these defend* 
ants ‘did in fast settle defendants Nos. 1 to 14 
on this land’. He, however, bolds that 
the area of the land ooonpied is too large ; 
and has oonseqnently marked off two plots 
on the plan prepared by the looal eommis* 
sioner, shown them as A. B. C. D. and E. F, 
G. H. respeetively, and allotted them to 
defendants Nos. 1 to 14 and direoted them to 
vaoate the remaining area in their possession, 
It is to be observed that these two smaller 
areas inolade ‘all the or sheds on the 
area in dispute’ and amount to jrd of the 
total area oooupied by them. 

‘ Both the parties have appealed to this 
Court, and after bearing the learned Couniel 
in support of their respeetive aootentions I 
am not prepared to dissent from the oon* 
olneioD reaobed by the learned Distriot 
Jndge. It is to be observed that the deoision 
was praotioally aooepted by both the parties 
as a reasonable eompromise ; and that the 
only point on wbioh the eompromise failed, 
was that the plaintiffs insisted that the area 
taken ont of the possersion of defendants 
Nos. 1 to 14 sbonld be oonsidered as oommou 
land belonging to all tbe village proprietors 
exoept defendants Nos. 18 to 21. This eonten* 
tioD, ifaeoeded to, would lead to a partition 
of a portion of tbe common land, in support 
of which no antbority has been cited. It 
sometimes happens that a co-sharer con- 
strncts a building on a portion of tbe common 
land or settles a non proprietor tbereon, bnt 
that act dose not jnstify a partial partition 
of the common property. 

“So far as the appeal preferred by tbe 
plaintiffs is soneerned, it must fail on the 
short ground that they have not shown that 
tbe area allotted by (be District Jndge to 
defendants Nos. 1 to Has the representatives 
of tbe consenting proprietors exceeds tbe 
share to be allotted to the latter when a 
partition takes plaos. Plaintiffs have failed 
to show that they have suffered snob material 
and substantial injury as would not be 
remedied on a partition of the joint land, 
and, in tbe ciroomstances, 1 am not prepared 
to interfere with tbe dieoretion of tbe Distriot 
Jndge in refusing to grant a mandatory 


injunction for the demolition of the build* 
inga. 

' Comicg now to the appeal preferred by 
tbe oeoupanoy tenants, 1 am of opitiion that 
tbe learned Judge has done substantial 
justice. The area from wbioh they are 
evicted, contains no holhas or sheds, and it is 
only fair that they should not occupy more 
than tbe share belonging to the oousenting 
proprietors. The total area occupied by 
them is undoubtedly large, and considering 
that on account of its proximity to a tank it is 
required by other proprietors of the village. 

I coneider that the representatives of ^rd of 
the proprietary body should not be allowed 
to appropriate the whole of this area. 

“For the aforesaid reasons I diemise both 
the appeals and direct the parties to bear 
their own costs in this Court." 

The Hon’ble Pandit Sheo Nuroju, R. B., 
and Sardar Uam Shigh, for the Appel- 

lants. 

Sardar Ehar^k Sivgh, for Natain Singh, 
Respondent. 

JUDGMENT. — This is an appeal under 
section lO of (he Letters Patent from a 
judgment of tbe Iiarned Chief Justice 
sitting singly. The suit ont of which the 
appeal arises related to a plot of laud 
measuring about 1 w htghat forming part 
of a much larger ares of common land 
belonging to tbe proprietors of the village 
Danewala. The plaintiffs own a Jrd pbare 
in the village in which the common land • 
is pituate. Accordingly, they have a ytd 
share inthe common land aleo. Thedefend- 
ants Nos. 18 to 21 also have a similar share 
in the village and in the common land. 
These defendants dealt with a portion of 
the land exclusively by settling the defend* 
ants Nos. 1 to 14 on it, Tbe latter constructed 
certain buildings apparently without tbe 
concent of the other oo-aharers, bnt without 
any interference on their part. Thereupon, 
the plaintiffs instituted a enit for a mandatory 
iujanotion praying for the demolition of 
the buildings and the restoration of the 
common laud to its original condition. The 
Trial Court decreed tbe suit, granted a , 
mandatory injunction and direoted the 
defendants to remove tbe materials. The 
District Judge in appeal modiBed the decree 
of the first Court by dismissing ^ the suit 
relating to a portion of the land in dispute 
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and maintaioed the degree relating to a 
portion of it. He marked off on the plan 
two areas as A, B. C, D. and E. P. G. H. 
00 whioh the boildings stood, and allowed 
the defendants Nos, I to 14 to remain in 
possessioD thereof and ordered them to give 
np the remaioing portion as to whioh the 
deoree of the first Coart was maintained. 
Both the parties were dissatisfied with the 
deoree of the Distriot Judge and two appeals 
were preferred to this Court : one by the 
plaintiffs and other by defendants Nos. 1 to 
14. Both of them have been dismissed 
by the learned Chief Jostiae and the 
plaintiffs have preferred this appeal 
nnder the Lstters Patent. The following 
material findings of fast have besn reoorded 
by the learned District Judge, namely, (1) 
that the defendants Nos. 1 to 14 were settled 
on the land by the defendants No. 18 to 
21 ; (2) that the plaintiffs had not shown 
that the bnilding bad caused each material 
and substantial injury as oonld not be 
remedied in a suit for partition of the joint 
land. 1 he learned Chief Jnstioe held that, 
on the facts found, he was not prepared 
to interfere with the discretion exercised 
by the learned District Judge in refusing 
to grant a mandatory injunction to the 
plaintiffs directing tbe demolition of the 
buildings. Ae a pare question of legal 
right the plaintiffs no doubt would be 
entitled to enforce their claim, but tbe 
relief claimed is an equitable relief and 
the Courts in equity are loi bound to 
grant it in all ciroamstanoes. This rule 
of equity has been adopted and recognised 
in many reported cases in this country. 
In the case of I’aras Ram v. Sherjit (l) Mr. 
Justice Mahmood of tbe Allahabad High 
UoDrt laid down tbe following rale:—* 


That when a joint owner of land withoni 
obtaining the permission of his oo owneri 
“POD each lands such buildingt 
should not be demolished at the instance 
such co-owners nnless they prove that 
the action of their joint owner in building 
pon joint land has caused them a material 

iDjury Buoh as cannot be 
remedied by partition of the joint land.” 

In the oa,e of Ohunder R,Mil 


0 A. 681 , A. W. N. (1887) 253, 6 led. Deo. (» o.) 


v/ Bipro Ohurn RMit (2) a Division 
Banoh of the Calcutta High Court 
held that even in oases where joint 
land had been dealt with in an ezolnsivo 
manner by one joint owner in spite of the 
protest of his co-owners, before a Court 
will make an order directing that a portion 
of the joint property alleged to have 
been dealt with by one of the oo owners 
without the oonsent of tbe others, should 
ba restored to its former condition, a plaintiff 
must show that he has sustained by the 
act he oomplaine of, some injury which 
materially affects his position. In the present 
case the defendants Nos. IS to 21, as observed 
before, have exclusively dealt with a portion 
of the joint land by settling thereon the 
defendants Nos. I to 14 as tenants. Ac- 
cording to tbe finding of the learned 
Distriot Judge, the area occupied by the 
building does not exceed tbe ^rd share 
of the defendants Nos. IS to 21 in the 
land, and the plaintiffs have not shown 
that they have suffered such material and 
substantial injury as cannot be remedied 
in a suit for partition to joint land. Tbe 
role of egnity referred to above is also stated 
in explanation 3 under paragraph 225 of 
Rattigan’s Customary Law, where, among 
other cases. Paras Ram v. Sheriit (1) is 
specifically mentioned. 

In our opinion, tbe view taken by the 
learned Chief Jnstioe is fully supported 
by authorities and this appeal mustbedis- 
missed. We accordingly dismiss it with 
coats. 


Appeal dismissed. 
(2) 14 C. 236j 7 Jud. Deo. (n. b.) 156. 
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PRIVY COUNCIL. 

Appeal fbom the All*babad High Court. 

Febraary 7, 1921. 

Present x—liord Laoedin, Lord Pbillimore, 

Mr, Ameer AH and Sir Lawrence Jeokins. 

BAIJNATH PRASAD SINGH and otbkbs 

—Appellants 

TEJ BALI SINGH — Respondent. 

• RiHdii Law— Uitiiksh&va.— Impartible estate, nature 
ofSucccsgion to such estates, rule of. 

The fact that a Baj is impartible does not make it 

Reparate or self.accjuired property. It may iu fact 
besdf-acquired or it may bo family property of a joint 
undivided family. If the latter, succession will be 

regulated according to the rule which obtains in an 
undivided joint family, 80 far as the selection of the 

person entitled to succeed is concerned, i. he will 
bo designated by survivorship, although then, accord, 
iiig to the custom of impartibility, he will hold the 
Baj without the others Eharing it. [p. 640, col. l.j 

Appeal from a deoree of the Allahabad 
High Court ( Rieharde, C. J,, and Radque, 
J.), dated May 30tb, 1916, reported as 38 
lud. Cas. 849, affirming a decree of the 
SubordiDate Judge, Mirzapur. 

FACTS of the case, eo far as left uuetated 
ID tbeir Lordships’ judgment will be fcuud 
ID the report of the earlier prooeedinge at 
38 All. 590 ; c8 lud. Cas. 849. 

On this appeal. 

Mr. Ve Gruither, K. 0. (with him Mr. Buhe), 
for the Appellants, submitted tbat though the 
property iu suit may originally have been ao 
impartible Raj, yet as the efTest of a re grant 
it became the self-acquired property of Ran 
Bahadur Sbab and wae no lorger impartible. 
If, however, it were held to be impartible, the 
High Court’s deoisioD in favour of plaintiff 
was based on the view that there was oo. 
parcenary In an impartible estate, and the 
Board bad decided that there was not. 

[Lord Philliaore.— They eay tbat if the 
property bo joint and impartible, Tejboli as 
repreeenlirg the eldest con is solely entitled.] 

X say tbat unless it is butb joint and im* 
partible we sooceed, and that its being im. 
partible is inconsistent with ite being joint. 

In an impartible estate there is no co pareen* 
ary and no tabttg by furvivorsbip : and tbe 
rule of scocessicD is tbat of the ordinary 
Hindu Law except as modibed by enstem. 

The Beard has be Id that there is no 
gO'paroeuary in an impartible estate : 
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Oangadhara Bama Bao v. Rajah of 
PiUapuT [The Second Piifapur case] 
(1) and oaeea there cited, Since then tbe 
question of a claim by survivorship has 
been before the Board in tbe Bettiah Baj 
case {.Bojhumar BUlun Frakash v. Maharani 
Janaki Euer, judgment delivered on 
February 13tb, 19i0, unreported j and it was 
distinctly laid down that any person who 
claims to succeed to an impartible Raj by 
right cf survivorship must fail. These two 
decisions cf the Board lay down tbat tbe 
devolution of an impartible Raj cannot be 
determined by survivorship. The correit 
view is tbat, except in so far as varied by 
custom, the succession to an impartible Raj 
follows tbe rule of soocesBion to partible pro* 
perty : tbe ordinary rule is tbat tbe eldest 
member and not tbe member of tbe eldest 
branch succeeds. 

lutbe Tipperah case [Neelkhto Deb BunKono 
V. Ecerchunder Thakuf\ (2) the Board laid 
down tbat there was no co parcenary and no 
survivorship in an impartible Raj. 

(.Sir LaW'aEnce JBNEINS..-Tbat was uuder 
the Dayabbaga, where you trace to the last 
male holder.] 

Tbe Board eay ibe rules of survivorship 
cannot apply, so it must be tbe rule of in* 
beritanoe, whatever that may be, wbetfaer 
Dayabbaga or Mitakebara. 

Tbe rule cf inheritanee to an impartible 
estate is laid down in Parhati Kunicar v. 
Chandarpal Kunwar (3). The ordinary law 
is tbat on tbe death of tbe bolder of an im* 
partible Raj tbe widow takes ; that on her 
death tbe decree excludes the line. 

Respondent ban alleged a custom of sue* 
cession entitling him to succeed. There is 
DO general rule of lineal primogeniture 
governing succeesion to inipaitible estates. 
Bajak Rup Sii-gh v. Beni BaUni (4). 

There is no sufficient evidence of any such 
custom here. The Subordinate Judge has a 
finding, though far from a clear one, in 

(1) 47 lud. Cas. 36^:46 I. A. 148 at p. 163; 86 M. 

L. J. 39?; 24 M. L. T. 276; 16 A.L. J. t33; 41 M. 778; 

18 C. L. J. 418; 5 P. L. W. 267; 20 Bom. L. R- 1066; 

23 C. W. N. 173: 0918) M. W. N. 922 (P. C.). 

(2J 12 M. I. A. 623; 12 W. R. P. 0. 21; 8 B. L. R. 

P. C. i:--; 2 Snr. P. C. J. 623; 2 Suth. P. C. 242; 20 B. 

R-436. t 

(3; 4 lud. Cas. 26; 36 1. A- 126 at p. 136; 10 0. L. J, 
216; 13C. W. N. 1073; 6 A. L. J. 767; 11 Bom. L. R. 
6f0, 12 O. C. 304; 31 A. 457; 19 M. L. J.605 (P. 0 ). 

^4) )1 I. A. 149; 7 A. 1; A. W. N. (1884) 24P; 4 
Sar. P. C. J. 633; Sind. Deo. (n. s - 902. 
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WBB argned by Mayne, and it was never 
•ontended that iSar^a? £uan'< ease (18) did 
not go tbe length I have stated, bat only that 
it did not apply to Madras. 

In Kachi Kaltyana v. Bengappa [TAe Uda- 
yarpalayan caie] (5) Sartaj KuarVs o&se (IS) 
ease was not eited to the Board, and it was 
deoided on the assamption that tbe property 
was sO'paroenary property. 

In Gfa«(7adAara Rama Rao v. Ra ah of Pitta* 
pur(l)a strong Board held that they were 
boand by previoas deoisione that there oan 
be no eO'paroenary in an impartible estate. 
How ean a man take by sarvivorsbip when 
he is not a oo pareener ? 

In tbe Rettiah Raj ease the precise point 
here was deeided, «u., that in an impartible 
estate there cannot be eaooession by 
Borvivorsbip. Tbe Jodges were yisoonot 
Cave, Lord Moulton and Mr. Ameer Ali. 

When we have a series of deoisions of the 
Board from Sartaj Knari downward?, it 
wonld be lamentable that we shoald go 
behind tbe deoisions to examine tbe reasons. 
At present the impartible Raj has all tbe 
Jnoidents of separate property, and tbe rale 
of inheritanee ebonld apply : in the first 
plaoe, any partfoolar oastom of tbe family : 
failing that, the ordinary law. Respondent 
here has not proved any partioalar oastom of 
lineal primogenitare, and by tbe ordinary law 
of inberitante appellants have prior rights. 

JUDGMKNT. 

Lord Dosbdim. — Tbe qaestion ariees as to 
the laoeession to the Zsmindary of ^gori 
Barhar. Tbe estate is of great valae, and 
the qaestion raised is ore of wide import* 
anee. 

Tbe estate fell vacant by tbe death of 
Rani Kanwari, the widow cf the last male 
bolder, Raja Kesho Saran Shah. She died 
in 19i3, having poseeeeed tbe estate sinee 
tbe death of her hasband in 1^71, but it 
was ooDoeded that her possession was cot 
dne to any title arising ont of separation of 
selLaeqaieition. 

This ooaple left no children, and to trace 
the BQcoeeeion you have to go op for five 
generations to find an ancestor common to 
Raja Kesho Saran Sbab, the last male holder, 
•nd the two claimants who are adversaries 
^ ihe appeal. This common anoestor, Raja 
N^^ain Shah, had three sons, from the 
e est of whom Raja Kesho Saran was 
fleBoended. There is no one left in this line. 


Tbe descendants of tbe second son are also 
extinct, 

Tbe plaintiff is the great-great great* 
grandson of the third eon. Tbe defendants 
are bis ancles, being younger brothers of 
bis father. It will thus be seen that 
the plaintiff is tbe direct senior. A lineal 
descendant of the common anoestor, the 
person who, by the law of primogeniture 
as applied in England, would sneeeed. 
But the uncles are oce degree nearer to 
tbe common ancestor than he is. Tbe 
qaestion is, which is entitled to suooeed, 
the paintiff or tbe uncles defendants jointly? 
The . ancles on the death of the. widow 
managed to seize tbe property, which 
accounts for their being defendants in tbe 
suit. 

The family in qaestion was an ancient 
family, bolding sway as independent Rajahs. 
They were dispossessed by a neighbouring 
Rajah in tbe eighteenth century, but 
having helped the English, they were 
re-instated by Warren Hastiegs. Their 
Lordships are satisfied that the re instate* 
meat, which was finally carried out at a 
subsequent period, restored tbe family 
poEseesions to what they bad always been 
in ancient times, viz., an impartible Raj or 
Zemindaiy, and that the Zamindaiy now 
is ancestral properly aid net Eelf-acquir* 
ed. They do net thick it necessary to 
add anything to what wes said by tbe 
Subordinate Judge and by the Court of 
Appeal in arriving at these eonoluEioce. 

Now, if tbe properly now in queetion 
were not an impartible Zemiidary, the 
quefttion would be (afy of solution. It 
bee admittedly to be determined in accord* 
arce with tbe Mitakt-hara Law. It would 
all depend on whether the properly in 
question were held juint or not. And 
both the Cooits below have held that 
this family still exists as a joint family, 
and that there fas teen nothing equivalent 
to partition — with which finding their 
Lordships agree. The whole point, there- 
fore, turns on the fact that this is an 
impartible Zemindary, and it is necessary to 
examine tbe deoisions which deal with 
them, and are very numerous. They will 
bo taken in their chronological order. 

The first case is tbe S/iiiagujija cnee (10) 
deoided in 18 3, judgment delivered by 
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0 rd Jastioe Tamer. In that ease the 
oontest was between the representatives 
of a widow and those of nephews of the 
last holder, named Gowery Vallabha Taver. 
The Z^mindary in qnestion was admitted 
to be impartible. The elaims in the ease 
were stated by Lord Jnetioe Turner as 
followp: ^ 

“(OWere Gowery Vallabha Taver and 
his brother Oja Taver (the father of the 
nephews) undivided in estate, or bad a 
partition taken place between them ? 

"(2) If they were undivided, was the 
Zemindary the self- acquired and separate 
property of Gowery Vallabha Taver ? and 


if 80, 

*'(3) what is the sourse of sussession 
aeoording to the Hindu Law of the South 
of India, of snob an aequisition where the 
family is in other respeots an undivided 
family ?” 

They answered the 6rat question by 
saying that the estate was undivided. 

They answered the eeaond question in 
the affirmative. 

That being so, they held that the widow 
was entitled to eucseed. 

In the oourse of the judgment, the 
following quotation is to be noted (p. 
588):— 

“The Zemindary is admitted to be in 
the nature of a principality— impartible 
and capable of enjoyment by only one 
member of the family at a time. But 
whatever suggeslionB of a special custom 
of descent may. ..have been made, 
of succession. ..is now admitted to be 
the general Hindu Law Prew ent in that 
part of India (t. e. the M.takehara), with 
Buch qualihcatioDB only as flow from the 
impartible character of the sabjeot. Hence 
if the Zemindar, at the time of his 
deaths and his nepbewB were membare 
of an undivided Hindu family, and the 
Zemindary. though impartible, was 
nart of the common family property, one 
of the nephews was entitled to 
Bucoeed to it on the death of bis uncle. 
If on the other hand, the Zemindar at 
the time of his death was separate iu 
estate from his brother’s family, the Zemin- 
dary ought to have passed to one of his 
widows, and, failing his widows, to a 
daughter or descendant of a daughter 
preferably to his nephews.” 


It will be noted that the actual judgment 
went on the ground of its being self* 
acquired property, but the passages above 
quoted certainly lay down that, so long as 
a Zsmindary was family property, although 
impartible, the selection of the next holder 
would be determined by taking the senior 
member judged by survivorship. 

The Tipperak ease (2). This was a 
contest between two claimants for the 
Raj of Tipperah. It was held that 
there was a custom of allowing each 
Rajah to appoint his BDocessor, and one 
of the claimants, being held to he duly 
appointed, was preferred. But in disonseiog 
what would happen if that appointment 
was not made out, with a view to de- 
termining the conflicting claims of the full 
and the half blood, Lord Obelmsford says 
as follows (page 540, bottom). After saying 
that the presumption in any Hindu family is 
for joint property, he goes on:— 

“still, when a Raj is enjoyed and in- 
herited by one sole member of a family, 
it would be to introduce into the law by 
judicial eocstruobion a Betion involving also 
a contradiction to call this separate owner* 
ship, though coming by inheritance, at 
once sole and joint ownership, and eo to 
oonetitute a joint ownership without the 
common incidents of oo-paroenspehip. Ths 
troth is the title to the Throne and the 
Royal Lands is as in this case one and the 
same title ; survivorship oaunot obtain in 
such a possession from its very nature, 
and there can be no community of interest ; 
for claims to an estate in lands and to rights 
in others over it, as to maintenance, for 
instance, are distinct and inconsistent claims. 
As there can be no such survivorship, 
title by survivorship, where it varies 
from the ordinary title of beirehip, 
ooDDot, in the absence of enstom, furnish 
the rule to ascertain the heir to a property 
which is solely owned and enjoyed and 
which passes by inheritanse to a sole 
heir.’’ 

He then goes on to cite the Shwagunga 
case (10) with approval as to what 
it says about the law of inheritance bsiug 
religion, doty, and superior efficacy of 
sacriBoe; but be seems not to have noticed 
that the pronouncement quoted above Jeiu 
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the teeth of what was said in the Shivagunga 
ease (10), and being in general terms might 
be BO interpreted. The fast ie, thoagh 
•arioasly it seems to have essapei notios 
on many oooasions, that the Tipperah ease (2) 
was nnder the Dayabhaga Law, not the 
Mitakehara. The Dayabhaga differs from 
the Mitakehara in several partioalars, and 
there is no sassession by sorvivorebip. 

Baja Suransni Venkata Qopala Saranmha 
Bow Bahadur v. Rajah Suramni Lakshmi 
Venkama Bow (13). The Z)raindary in this 
ease was held to be partible, so that the 
deoision does not affeot the qnestion, bat 
Sir J. Oolvile oomments opon a misapprehen* 
sion of the SAioi( 7 unpaoaBe (10) : — 

"The Shivagunga case (10) teas thisi The fami- 
ly was shown to be undivided, bat the 
impartible Zemindary was shown sonolnsively 
to have been the separate aoqaisition of 
the person whose sneaession was the sabjeat 
of dispate. The ruling of this Court was 
that in that ease the Zemindary should 
follow the oourse of susoession as to separate 
property, although the family was undivided ; 
bat if that Zamindary had been shown to 
have been an anoestral Zamindary, as in 
this ease, the judgment of the Board 
would, no doubt, have been the other way. 
Their Lordships think it neaessary to make 
this observation in order to avoid future 
misoonaeption as to what was decided here 
in the Shivagunga ease (10).” 

That ease, therefore, followed the diota 
in Ski'.agunga caic (10) as against the diota 
in the Tipperah case (2). 

Siree Rajah Yanuw,uli Venkaytmah v, 
Strte Ra;a^i Yanutnu’i Boochia Vankoniora 
(ll). In this oase the deoision does not 
toQoh the question, but again Sir J. Colvile 
flommente on the Shivagunga oase (10) and 
repeats what he said in the former oase 
that the judgment would have been the 
other way if the property had not boon 
eelf-aaquired. He adds, at p. 33) : — 

It is, therefore, olear that the mere 
impartiblilty of the estate is not euffiiient 
lo make the eaooession to it follow the 
course ofsaoeessioD of separate estate. And 
their Lordships apprehend that if they 
were to hold that it did eo they would affeot 
the titles to many estates held and enjoyed 
as impartible in different parts of India.” 

kiaharani Hiramth Koer y. Ram Narayan 
Singh ( 14 ). !□ this case Sir R. Ooueh, 0. J,, 


in the Cjurfc of Appeal, points out, at p. 324» 
the sonfliot between the Shivagunga (10) and 
Tipperah oases (2) and, quoting the last- 
mentioned oase of Rijah Suraneni Venkata 
Oopala Narasimha Rao Bahadur v. Rajah 
Suraneni Lakshmi Veakama Row (13) follows 
it and Shivagunga oase (10) in preference to 
the Ttppera/i oase (2). 

Sivagnana Tevar v. Periasami (15). The 
Zsmindary was held to be self acquired, and 
the deoision is, therefore, not in point ; but, 
speaking of an estate that was ancestral. 
Sir J. Colvile says (p. 70, middle): — 

"He would, therefore, necasaarily be joint 
in that estate, so far as was oonsistent with 
its impartible oharaater, with his two younger 
brothers, the latter taking suob rights and 
interests in respeotof maiiitenanoe and poseiblo 
rights of EnooessioD as belong to the junior 
members of a joint Hinda family in the ease 
of a Raj or other impartible estate desoendibU 
to a single beir.” 

Doorga I'ersad Singhv. Doorga Konwari{l6), 
The decision here turned upon res judicata. 
But in the oourse of his judgment Sir 
Barnes Peaoook said (p, 159, bottom);^ 
"The impartihility of the property doea 
not destroy its nature as joint family pro* 
perty or render it the separate estate of 
the last holder, so as to destroy the right 
of another member of the joint family to 
BUfloeed to it upon hie death, in preference 
to those who would be his heirs if the 
property were separate.” 

And he bases this pronouncement upon the 
Shivagunga (10) and Periasami oases (15). 

i>!araganii Achamni'-garu v. Venkatackalapati 
(s7). This oase decided that an im- 
partible Palaiyagam, in the event of death, 
passes by survivorship. At page 266 the law 
is thus stated: — 

"Where property is held in oo-paroenary 
by a joint Hindu family, there aio ordi* 
narily three rights vested in oo-paroeners— 
the right of joint enjoyment, the right to 
oall for partiticp, and the right to survivor- 
ship. Where impartible property is the 
8Qbj«at of snob ownership, the right of joint 
enjoyment, and the right of partition as 
the r'ght of an undivided oo-paroener, are, 
from the nature of the property, inoapable of 
exiiiteuce. But tbeie being nothing in the 
nature of the properly inconsistent with the 
right of survivorship, it may be presumed that 
right remains.” 
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Tbere follows more to the same effeot, and 
attention is Sailed to tbe ioecmpatibiiity of the 
8hivagnnga (10) and T.pperah oases (2) and 
Shivagunga o&iQ (10) is followed. 

This is the Bret decision preoieely in 
point. It is also to be noted, beoause it is 
the oase quoted with approval by Lord 
Maonaghten in 32 L A. as will be eubsequont- 
ly mentioned. 

Ha, a Rnp Singh v. Hirjt Baisr.i (4). This 
■was a oase between a widow and the nearest 
male heir. This deoieion is exiotly what it 
has been said above, the Shivagungz ease (10) 
would have been if the property had not been 
eeU-aoquired. Here it was ansestral and 

the male was preferred. 

Sir Barnes Peaeook, delivering a judg- 
ment by a Court of whioh Lord Blaokburn 
was a member, approved (page 154) of Sir 
R. Couoh’s judgment in Maharani Hira> 
nalh V. Narayin Singh (14) above 

sited. 

Up to this point, with the single exoep- 
tion of the Tippirah oase (2), whieh, as 
stated, was not under Mitakshara Law the law 
is all one way and seems to affirm these pro- 
positionr: — 

(0 Tho faot that a llij is impartible 
doeo not make it separate or eelf-acqiired 
property. 


(2) A Rai, though impartible, may in fact 
be self acquired or it may be family property 
of a joint undivided family- 


(3) If it is the latter, snaaassion will be 
regulated according to the rule whiih obtatna 
in an undivided joint family, eo far as the 
selection o! the person e itiHed to eaccead u 
oono.rned, i c . the person 1 be dos.gua ad 
by survivorship, althoagh t ben. 
to the oaatom of iurparfb, l.ty, ho w.ll 
hol-i the Rij 'Vithoat the others oimr.ng 
• , 

* There now comes a oase which introduces 
a different line of thought. 


Salt!) Kuari V. Deor.i) Knm iU). In this 
a deed of gift had baon made of 
thirteen villages of the R'jah to his younger 
and, it may be supposed, favourite Kani. 
The suit was raised at the instance of 
the older Rani ae guardian of her son, to 
»,et aside the deed. Tho Z iraindary was 
impartible, and the case, therefore, raised the 
point as to whether the holder of an imparti- 


ble Raj could alienate when there are. no 
purposes of neoespity. 

Tho High Court of the North-Western 
Provinces, affirming the judgment of 
(be Subordinate Judge, held that he could 


not. 

They cited the oases above quoted and 
drew the deduction that, inasmuch as the 
right of single enjoyment was not incompati- 
ble with a restriction on alienation, and as such 
restriction was part of the geueral law of the 
joint family, that result followed. In particu- 
lar, they eaid-: — 

‘ It most be conceded that the complete 
rights of ordinary co paroenership in the 
other members of the family, to the extent 
of joint enjoyment and the capacity to 
demand partition, are merged in, orperhapp, 
to use a more correct term, subordinated 
to the title cf the iodividual member to 
the incumbency of the estate, but the con* 

tingenoy of survivorship remains along with 
theright to mainlenanoe iu a suffijiently sub- 
stantial form to preserve for them a kind of 


dormant oc-ownership.” . . ■ 

The Board reversed, the judgment being 
delivered by Sir R. Couch. The point of the 
jndgmort is that the title to prevent aliena^ 
tion rests upon the present co ownership of 

the person who wishes to restriiu. 

"The property in the paternal or ancestral 
estate acquired by birth under the M.lak- 
firra Law if. in their Lordships opinion, 
80 connected with the right to a partition 
that it dees not exist whero there is no 

right to it By the custom or asage. 

the eldest son succeeds to the whole estate 
on the death of the father, as he would 
if the property were held in severalty. It 
is d'ffijult to reconcile this mode of eucces- 
Bion with the rights of a joint family, and 
to hold that there ia a joint ownership 
whioh is a restraint upon alienation. It is 
not 80 difficult where the holder of the estate 
has no SOP, and it is necessary to decide who 

is to succeed.” / 

It^illnow be best to abandon, for the 

moment, tho chronological order of all oases 
and to traoa the developments directly at.n- 
butah’e to this judgment. 

Krishna Uw v. Court of 11 a^ds IThe 


* 4 m 


two pointc: — , . j 

(0 That tha case of bartaj Kuan v. 

Dcora}. Kuari (18) whioh was a oass of 
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direot inter vivot gift, covered by analogy 
the of alienation by Will. ^ • 

(2) That the law as laid down in bartv 
Kuari V. Deorai Kuari (18J wbioh was a case 
from the North- Western Provinoes also 
applied in Madras, notwithstanding the older 
Madras deoiaions, Madras being under the 
Mitakshara Law. 

No general remarks are made wbioh need 
beqnoted. The Z smiudary in question was 
tbeZemindary of Pittapur. 

Oangadhara Rama Rao v. Raiah of Pittapur 
[The Second Fittapur oasej (0. This was a 
suit for maintenance. It was sued by the sou 
of the adopted son of the Kaiah, who bad 
left the whole Zsmindary by Will to a son 
born after the adoption of the plaintiS s father. 
The plaintiff denied thatthe defendant was in 
truth a SOD, but said he was a supposititious 


of it. All the older oaEee, including his 
own judgment in the case in 9 Bengal Law 
Reports, had been quoted. How does he deal 
with the oases ? He says : — 

“The Judges of the High Court have 
quoted in support of their view passages 
from several judgments of this Committee. 
Id all of them the question was as to the 
Bucoession to the property on the death of 
the Rajah or Zamindar, and it was held 
that, for the purpose of determining who 
was entitled to suooeed, the estate must 
be considered as the joint property of 
the family." 

And he then goes on with the dia- 
oussion, on the assumption that the oases 
have thereby been distinguished so that 
nothing now being done oonld overrule 

them. 


child. 

Accordingly, on his own theory, he was 
preferring a claim for maintenance against 
property in the hands of a third party. 
The Board held that such a claim could only 
be based on the ground of oo parcenary and 
that as by the Sartu) Euari^s case (Iw co* 
parcenary was decided not to exist in an 
impartible Kaj, the claim, not being based 
on relationship, must fail. 

The matter is tersely put by Sankaran 
Nair, J,, in the Court of Appeal: — 

"rhe plaintiS does not advance any 
claim based on relationship. He refuses to 

admit any relationship As there was 

no community of interest, the property 
is not burdened with his claim in the 
hands of a donee.” 

It is upon these two oases that the 
appellants in this case base their argument. 

The appellants’ Counsel argues that the 
selection of his clients by the rules of 
ordiuary succession to self aoqnired, or 
non ancestral property is the logical and 
inevitable oonolndion to be reached from the 
decision in the Sartaj Kuari’s case (18) that 
in an impartible Raj no co-parcenary exists— 
a decision which he says was logically ex- 
tended to settle the question of maintenance 
in The Second Pittapur case (1), and should 
be equally logically extended to succession. 

Now, the 6rat observation that must be 
made is that Sir K. Conch in Sartaj 
Kuari'a case (18) did not intend that hi.3 
judgment should have any sncb effect, 
This is quite clear from the latter part 


The matler, however, does not rest here, 
'or, after the decision in the Sartaj Kuari's- 
ase (18), other succession oases did arise 
?hioh shall now be quoted chronologically—, 
emembering that the date cf the Sartay 
C«art’*oa8e (18) is 1888, 

Jogendro Bhupafi v. mtyanand Man Sing 
22) This was a competition between 
, legitimate and an illegitimate son, bat 
n the beginning of the judgment {Sartu 
KuarVs case (18) having been cited inUr 
iliat), SirR. Couoh says (p. 131):— 

“Now, it may be well first to dispose 

a point arising ont of the _ fact that this, 
iaan impartible Raj, which ,t is admit ed 
to be. According to the decision m the 
Shivagunga oaee (10) which, as their Lordships 
nnderstand, is not now disputed, the fact 
of the Raj being impartible does not affect 
the rule of succession. In considering who 
is to succeed on the death of the Rajah, 
the rules which govern the succession to a 
nartihle estate are to be looked at, and, 
theiefore. the que-tion in the case is, what 
would be the right of succession supposing 
iostead of being an impartible estate it 
were a partible one 

'T’his passage is absolutely oonolusive 
as to Sir R. Couch’s view. The otlier parties 
to the judgment were Lord Watson and 
Sir Birnes Peacock. 

(22) l 7 ^28 at p. 131 ; 18 G. 151 (I*. G.;j 5 
i’. (J. J. 500i 9 lud. Dec. (N. a ) iOl. 
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Sri Baja Lakahmt Devi Qarn v. Sri 
Baja Surya Narayana Dhatratu Bahadur 
Qaru (23). The qaestion was as 
to whether partition had in faot taken 
place. Bat Lord Bavey eaid:^ 

'It will, however, be foandthat as between 
the appellant and the respondent the qaes* 
tion whether the Zemiudary is partible or 
not is of no iniportanoe. Even if im* 
partible, it may still be part of the oom* 
mon family property and desoendible as 
ea9h...The real question, therefore, is whether 
it has esased to be part of the joint pro* 
perty of the family of first Zemindar.” 

Bam Nundun Singh v. Janki Koir (9), This 
was a ease as to the Bettiah Raj— the same 
Raj as was the subjeot of a reoent deoiaion 
to be afterwards referred to. 

The aotual deoision does not touob the 
point, beaausB it rests on a finding that 
the Raj was in the hands of an heir who 
bad been reinstated by grant from the East 
India Company to a selLaeqaired property, 

Bat a qaestion inoidentally arose as to 
what was the state of aflfairs in the old 
family before the forfeiture, and Lord Davey 
in dealing with this says: — 

"it appears that the Raja Rishin Singh 
was joint in estate with hie brother, and, 
therefore, was entitled to saooeed him in 
family property by-saryivorship.” 

Kacki Ealiyana v. Benya-ppa [TAe Udayar- 
palayan ease] (5). The leading) qaestion was 
whether the estate was partible or impartible. 
It was deoided to be impartible. Lor6 
Maonagbten says: 

“There were two other questions raised 
in the appeals whiah may be mentioned 
for the purpose of putting them aside. It 
was objeoted by the appellant in the 
first five appeals that, assuming the estate 
to be impartible, still he was entitled 
as the preferable heir.. ..The first of these 
two qaestiona is oonoladcd by authority, 
It is settled in aooordanoe with a ruling 
of this Board that when impartible property 
passes by sarvivorsbip from one line to 
another, it devolves, not on the eo-paroener 
nearest in blood, baton the nearest oo-paroener 
of the senior line — a position held by the 
prinoipal respondent.” 

(23) 21 1, A. 118j 20 M. 250 (P. C.); 7 T. C. J. 
ISO; 7 iud. Dec. (n. s.) 102. 
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And then he quotes the a>88 in 4 Madras 
L, R. It was said that he here made a 
mistake— the ease in 4 M. L. R. not being a 
deoision of the Board. Bat, although if the 
sentence be read in one way that may 
be so, he was even thon right in faot, 
for in the oase of Muttuvaduganadka Teoar 
V. FeriasaMt Tevar (12), Lord Hobhoase, 
delivering judgment in the Privy Oonnoil, 
had said (p. 137) that their Lordships 
agreed on both points” with the presiding 
Judge of the High Court. Now, one of 
the points was tbs qaestion of de* 
oiding suooession in an impartible estate, 
and as to that the presiding Judge baa 
approved (p, 132) of the deoision in 

Naroyanti Achammagaru v. Venkatachalapati 
(17), 

Lastly, Parbati Kttnwar v, Ohandarapal 
Kunwar (3), where Lord Collins(p. 136)qaotes 
with approval a judgment of the Appeal 
Court of Madras:— 

"The first prinoiple is (bat a rule of 
deoision in regard to suooession to impartible 
property is to be found in the Mitakshara 
Law applioable to partible property, subjeot 
to SDob modifioations as naturally flow from 
the eharaoter of the property as an impartible 
estate. The eeoond prioo/ple is, that the 
only modification wbiob impartibility suggests 
in regard to the right of suosession is 
the existenoe of a special rule for the 
selection of a single heir when there are 
several heirs of the same olass who would 
be entitled to euaeesd to the property if 
it were partible under the general Hindu 
Law. . . We have, first, to asoertain 

the class. ..and we have, next, to select the 
single heir, applying the special rule.” 

And be then went on to cite Sir R, 
Couch in the passage already cited in Muthu- 
vaduganadha Teoar v. Periasami Teoar (12). 

It will be apparent from this long series 
of authorities that there are, under the 
Mitakshara Law, only two possible lines 
of devolntion and that the only test to be 
applied ie, Was there community or was 
there separation ? The argument of the 
appellants would involve there being two 
teste, (1) Was the property joint or sepa* 
rate ? and (2) If it was joint, was it an 
impartible Raj P If this were right, there 
would have been no enquiry in 
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Shivagunga oase (10) whether the Raj was 
Belf-aflQQired property or not. It would have 
been enough to take the adcoission that 
it was an impartible Raj, The appellants’ 
argument, therefore, is entirely based on 
what was said in the oase of Sartaj Kuari 
V, Vsoraj Kuart (18) and the second Pitiapur 
oase (1) whioh followed it. 

Now, if the whole subjeet were open, 
it would probably have been batter if the 
words '*oo»par«eDary” and oo-parseners” bad 
not been nsed. It is one of the inevitable 
inoonvenienses of translating an eastern 
language into the teohnioal law terms of 
a foreign system of the West. It is quite 
true that in Colebrooke’s Translation of the 
Mitakshara, the term oo*paraener appears, 
e. g-t seations 4 (1) and 9 (1), but assuredly 
the thing sailed so^paroenary is not identieal 
with eo paroenary as understood in English 
law, A very simple instanoe will show 
this. Take the ordinary oase of a member 
of a joint family under the Mitakshara 
law, and what happens if he dies. Hia 
right aooreaoes to the other members by 
snrvivorship, bat if a oo parcener dies his 
or her right does not aooresoe to the other 
co-paroeners, hot goes to his or her own 
heirs. It is, therefore, neoessary not to fasten 
the attention on the word “oo-paroenary,” 
but rather to enquire what aotnally was 
decided in the oase of Sartaj Kuari v* 
Deoraj Kuari (18). Now what was 
decided was that in an impartible R^j 
there was no restriction on the power 
of alienation by the member of the family 
who was on the Gaddi and was in possession, 
in respect that there was no snob right 
of CO ownership in the other members aa to 
give them a title to prevent such alienation. 
The right of the other members that was being 
considered was a presently existing right. 
The chance which eaoh member might 
have cf a enocession emerging in bis favour 
was obviously outside the sphere of enquiry. 

Turning next to The Second Pittapur ease 
(1), it mast be always remembered that 
the claim for maiotenanoa as put forward 
was made, not against the head of the 
family of which the claimant was a member, 
but againet the donee, who on the claimant’s 
ewn allegation was a sfranger to the family. 
It obviously could not, therefore, sncceed 
^lese it was of the nature of a real right. 
Now, it could only be of the nature of a 


real right, no proceedings having taken 
place before the estate got into the hands 
of the donee, if the maker of the claim 
had before that event been a person who 
was in some way an actual co owner of 
the estate and any observations which go 
to the question of maintenance apart from 
the question of real right may be treated 
as obiter dicta. The decision, therefore, 
was the logical outcome of the deoieion 
in the Sartaj Kuari's oase (18). but again the 
question of snooession was outside the scope 
of enquiry. 

No doubt, it would have been possible to 
decide the oase of Saitaj Kuari v. Deoraj 
Kuari U8) differently if the theory had been 
accepted that impartibility being a creature of 
enstom though incompatible with the right 
of partition, yet left the general law of the 
inalienability by the head of the family 
for other than necessary causes without 
the consent of the other members as it 
was. This is recognised by Sir R. Couch 
when, in delivering the judgment of the 
Board, he says 

“The qnestion of how far the general law 
of the Mitakshara is superseded and whether 
the right of the son to control the father 
is beyond the enstom is one of some 
difficulty.” 

Even, however, if their t4ord9hip8 thought 
the decision in Sartaj Kuari's case (18) wrong 
—an opinion which they do not pronoaDce-* 
the oase had stood too long to be now 
tonohed. Bat the judgment expressly 
affirmed the general proposition whioh 
had been laid down in the Tipperah 
oa«e (2) 

“When a custom is found to exist 
it supersedes the general law, which 
however, still regulates all beyond the 
aastom.” 

This is the key note of the position. 
The question of how to select the head 
of the family in a joint family is part of 
the general law. That the custom of 
impartibility does not toaoh it is shown 
by the long list of authorities above cited 
and thero is, in their Lordships’ view, no 
necessary logic^.l deduction from the decision 
in Snrtaj Kuari (18) and The Second 
iVioOp'tr oases (1) which forces them to an 
ooposite conclusion. 

It is true that in a very recent and 
unreported case as to the aucesssion to th 
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Battiab Raj a different remit was indioated. 
One of tbeir Lordehipa waa a party to 
that jadgmant, and their Lordships have 
oonsolted the other members of the Board 
who desided that ease, Their Lordships 
are satisfied that in that ease the appellant 
who was wrong on the merits, praotioally 
invited a decision upon the off*hand view 
that the Sartij Kuari (18) and The 
Second Pittapur oases (1) oonoluded the 
question, and this view was aooepted with* 
out argument and withoat oitation of the 
antborities. In these oironmstanoei*, tbeir 
Lordships, while not doubting the soundness 
of the decision, do not hold themselves bound 
by the reasons given. 

Their Lordships are, therefore, of opinion 
that, this Zemindary, being the ancestral pro- 
perty of the joint family, though impartible, 
the BuccesBOr falls to be designated accord* 
ing to the ordinary rule of the Mitakshara 
Law and that the respondent, being the 
person who in a joint family would, being 
the eldest of the senior branch, be the head 
of the family, is the person designated in 
this impartible Raj to occupy the Gaddi. 
The decision appealed agsinet was right. 
They will humbly advise His Majesty that 
the appeal should be dismissed with 
costs. 

Appeal dismissed. 

Solicitors for the Appellant:— Mr. Douglas 
Grant. 

Solictors for the Respondent: — Messrs. 
Barrotb liogers and Nevill. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 405 op 1918. 

July 2, 1920. 

Present -.^Mr. Daniels, A, J. 0., and Mr, 
Wazir Hasan, A. J. 0. 

Mahant DURGA BHARTHl— Plaintipp— 

Appellant 

versus 

NAGESHWAR NATH— Dependant— 

Respondent. 

llvidu Law^Tcmplo — Alienation by Mahaot— 
Alienee, duty vroof oj— Burden of proof. 
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» 

A mortgage of trust property by the Uahant of a 
Hindu shrine effected after the creditor had satisfied 
himself as to the existence and nature of valid 
necessity for the loan, is enforceable against the 
property mortgaged, [p. 644, col 2.] 

The creditor is not bound to show that the money 
was actually applied for the purpose for which it was 
borrowed, [p. 614, col. 2.] 

Appeal against the decree of the District 
Judge, Gonda, dated the 3rd July 1918, con* 
firming that of the Subordinate Judge, Gonde, 
dated the 30tb April 1918. 

The Hon’ble Mr. Qolcaran Nath Misra, for 
the Appellant. 

Mr, Saltg Ram, for the Respondent. 

JUDGMENT.— The facta of this case are 
in fact the same as those in First Civil 
Appeal Nc. 4 of 1918 which was argoed on 
the same date, and we may refer to the 
judgment in that ease for a fuller state* 
ment of facts than is given here. The suit 
was one brought by the plaintiff appellant, 
Durga Bbarthi, a Mahant, belonging to a 
celibate order having its shrine at Parela 
in Basti District, to set aside an alienation 
made by Dasrath Bbarthi, deceased, and for 
a declaration that a mortgage*deoree passed 
in favour of the defendants for sale of the 
suit property is not binding on him. On the 
death of the previous Mahant Sheo Diyal 
Bbarthi, there was a dispnte between Durga 
Bbarthi and Dasrath Bbarthi as to the 
Buccession. This dispute resulted in a com* 
promise by which each party was awarded 
a share in the property, but it was agreed 
that neither party should choose a disciple 
to succeed him during the lifetime of the 
other and that, on the death of one of them, 
the survivor should be entitled to the whole 
and should have the right to appoint a 
successor. It was also agreed that each 
party should be liable for his own debts and 
that the share in possession of the other 
party should not be liable for them. The 
plaintiff’s suit was dismissed by the Court of 
first instance and a compromise was entered 
into in connection with an appeal filed by 
Durga Bbartbi in tbie Court and was made 
a part of this Court’s decree. The mortgage 
now in suit was made by Dasrath Bbartbi 
during the pendency of the appeal, and it 
was made, as the Courts below have found, 
in order to obtain funds to defend his title in 
appeal. One of the defences put forward 
to the preeent suit was that the properties in 
dispute were not trust properties at all, but 
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Were private properties of Dasrath Bhartfai, 
wbiob be bad power to alienate. This issue 
has been foand in favoar cf the appellant, 
bat bis salt baa been dismissed on the 
ffround that the loan was taken for a purpose 
for wbiob Dasratb Bbarthi as trustee was 
entitled to enoumber the trust properties, 
The sole issue in this appeal is, whether this 
6ndiog is oorreot. 

The lower Courts have found that there 
was a valid teaeasity for borrowing the 
money, namely, the defence of Dasratb 
Bbartbi’s title as Mahant whioh was oballeng- 
ed in the appeal, and that the lender 
advanced money after satisfying himself as 
to the existence of the neoesaity. These 
are findings of faots whioh cannot be ohalleng* 
ed in second appeal except on some legal 
ground, The appellant’s contention is that 
the defendant was bound to show either that 
the money was actually applied for the 
purpose for whioh it was borrowed or that 
the lender made enquiries from third parties 
as to the existence of the neoessify. The 
law, however, does not require this. The 
oases relied on by the appellant all relate to 
alienat’ODB made either by a Hindu widow 
or by the manager of a Hindu joint family, 
Assuming that the same principles are 
applicable to the case cf a trustee, it has been 
laid down in clear terms by the Privy 
Ooucoil that the lender is cot bound to see 
to the application cf the money. In the 
words of the Privy Council ilself : ‘'it must 
be shown either that there was legal necessity 
for the alienatior, or at least that the 
grantee was led on reasonable grounds to 
believe that there was” I Amarnotk Sah v. 
Achan Kuar (1)]. Here the creditor has 
established both the existence of a valid 
neeeaeity, acd that, before advancing the 
money, be satisfied himself by enquiry from 
the^ debtor as to the nature of the neoeseity 
which existed. He has, therefore, suiSoient- 
ly complied with the law. 

The appellant has, however, advanced a 
second lice cf argument on this issue. He 
admits that, if Dasratb Bharthi’a title had 
Men attacked by an outsider, its defence was 
a legitimate charge on the trust property. He 
urges that the question here merely was whe- 
ther Uurga Bbarthi or Dasratb Bbarthi should 


(1) 14 A. 420; 19 r.' 
Ind. Dec. s.) (j 37 , ' 
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be trustee and that this was merely a private 
matter between the two men by which a trust 
was in no way affected. This argument we 
cannot accept. The ousting of a legal trustee 
by a person wrongfully claiming (o be such 
is clearly an injury to the trust. The 
trustee is not only entitled bat bound to 
defend such an action and is entitled in 
case cf necessity to be reimbursed out of tbe 
trust property for the expenses incurred in 
doing so. The mortgage only affected the 
part of tbe share which fell into the possession 
of Dasratb Bharthi, and which was liable in 
the terms of the oompromife for all debts 
incurred by him. The decision of the lower 
Appellate Court is, therefore, oorreot and we 
maintain it. 

• **#«#* 

The appeal and tbe cross'objeotions are 
both dismissed with costs. 


Appeal diemiited. 


NAOPUR JUDICIAL COMMISSIONER’S 

COURT. 

Skcord Civil Appeal No. 351 of 1919. 

August 20, 1920. 

Fretent t — Mr. Hallifax, A. J. C. 

INDAL BAPU — Jddqmbnt Debtor— 

Appellant 

tersus 

MOHAMMAD ALLI — Dscree^Holper 

RssPf NDENT. 

Central Provhices Land Alienation Act (II of 1916^ 
»'• 10 (I/, scopt and meaning oj. 

The plain meaning of section 16 of the Central 
Provinces land .Alienation Act is that u sale shall 
not bo held in execution of a decree or order if that 
decree or order is passed or made after a certoin 
date, but that it can be held if the decree or order 
is prior to that date, -vTliether the application for 
execution is prior or subsequent to that date. [p. 646 
coi. 2.] ’ 

The word “made-" used in the section qualities tlio 
worths “decree or o*aer’’ uud not tlie -word “execu- 
tion.’’ [p. 646, col. 2.] 

Appeal against tbs decree of tbe District 
Judge, Bhaudara, dated the i6th April 1919 
in Civil Appeal No. 12 of 1919. * 

Messrs. J). T. MangalmujU and S. 0. Dud 
Oheudhry^ for the Appellant. 
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Meserfl. Q. L. Suhheiar acd M. B. Einhheie, 
for the Respondent. 

JUDGMENT. — In this nppeiil we are 
eODoerced with the followln^r portions of 
Central Provincea Act, II of 1916, the Land 
Alienation Act : — 

1. (1) This Aot may be called the Central 
Provinces Land Alienation Act, 1916, 

‘ (2) It shall extend only to saoh areas 
of the Central Provinces as the Chief 
Commissioner may, from time to time, 
notify in this behalf in the Gazette. 

“i3) It shall come into force on such day 
as the Chief Commissioner may, by notiBca- 
fcion, direct.” 

16 fl) No land belonging to a member 
of an aboriginal tribe sboll be sold in 
execution of any decree or order of any 
Civil or Revenue Court made after the 
eommenoeroent cf this Act, nor shall a receiver 
be appointed to manage such land under 
section 51 of the Civil Procedure Code, 
U08.” 

The Chief Commissioner directed by 
notiBcation that the Act ehonld come into 
force on the l.Oth of April 1917 and on the 
20lfa of April 1918 he further directed 
that its provisions should extend to the 
Gondia and Sakoli Tahsils of the Bbandara 
District, and that Raj Gonds, Goods and 
Pardbans in those areas should be deemed 
members of aboriginal tribes. 

The appellant here is a Raj Good 
and a landholder residing in the Gondia 
Tahsil. The respondent obtained a money* 
decree against him on the 2l6t of March 
1918. Application for execution of this 
decree by attachment and sale of his village 
of Na«atn)a was made on the 26th of 
August 1918, and the attaohmont was made 
and the case transferred to the Collector, 
During the proopedings it was pleaded on 
behalf of the judgment debtor that his 
village was not liable to sale beoauFe the 
decree was obtairied after the Laurl Aliena- 
tion Act oaae into force, that is to 
cay, after the 15th of April 1917, when 
it came into force generally in the Central 
Provinces. This obviously impoesiblo con- 
tention was apparently much pressed in 
the Court of the Subordinate Judge and 
in appeal in that of the District Judge, 
but was rejected in both Courts after a great 
deal of discussion. Itc reductio adab$UTdum ia 
simple, ar, if it were sound, section 16 (1) of 
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the Act would apply to the whole of the 
Central Frovinoes, without any notiBoation 
of its extension to epeoiBei areas . in 
flat defiance of section 1 (2) quoted above. 

In second appeal this contention is 
abandoned and an entirely new . position is 
taken up. This ip, that section 16 (») 
prohibits the sale of land on an application 
for execution made after the Act oomes 
into force, that ip, that the word "made” 
qualifier the word “execution” and not the 
words ‘ decree or order”. To speak of the 
making of an application for execution as 
making an execution ir, perhapp, not absolutely 
impossible, but I have certainly never met any 
instance of it and the learned Pleader 
for the appellant was unable to quote one. 
On the other band, a decree is commonly 
said to be made, and an order still more 
commonly. The very plain meaning of the 
words of the section is that a sale shall 
not be held in execution of a decree or 
order if that decree or order is passed or made 
after a eertain date, but that it can be held if 
the decree or order is prior to that date 
whether the application for execution is 
prior or subsequent (o that date. 

The learned Pleader for the appellant 
cited the rulings in Koilask Ohunder Boj/v, 
Jodu Bath Boy (1) and Deb Narain Dutt 
V. Narendra Krishna (2) as supporting his 
eontention by analogy. They refer respec- 
tively to section 148 (n) and section 170 
of the Hergal Tenaocy Act of 1885. The 
former took away the right to execute a 
decree for arrears of rent from an assignee 
of the decree which section 232 (now Order 
XXI, rule 16) of the Civil Procedure Code 
gave him. The section similarly repealed 
in regard to decrees for rent sections 27: 
to 283 (both inclusive), which are now 
Order XXI, rule 58 of the Civil Procedure 
Code, which gave a third party a right 
to have bis claim to the tenancy investig- 
ated in the execution proceedings. In the 
former care, the assigument of the decree 
and, in the latter, the decree bad been 
made before the Tenancy Act of 1885 came 
into force, but in both oases it was held 
that the provisions cf (be Act applied. 
In both cases the Court “applied the 
settled rule of oonetruotion ordinarily acted 

(1) 14 0. 3£0i 7 lud. Dee. (n. a.) 252, 

(2) 16 C. 267 (F. InU. Dec. (n. a ) 176. 
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upon in the abgenae of any etatatory rule 
inaoneistent with it. and that rale is, that 
retrospective effect ia not ordinarily given 
to an enactment so as to affeot eabstantive 
rights, bnt that provisions affecting mere 
proeedore are applied to pending pro* 
ceedirgs.” And, as was pointed out in 
Bamakruhna Ohefty v. Subraya Iyer (3), 
vested rights whioh oannot be retrospeetively 
affested by enaotmenta are not oonhned to 
eabstantive rights but extend equally to 
remedial rights or riirhts of aotion 
lemayi^J, 0., said in Kal-i Tihari v. Naroyan 
(4) : As a general rule mere alterations in 
forms of prooedure are retrospective in 
effect and apply to pending proceedings 
bat where a change in procedure is com* 
plicated with a change of existing rights 
the rule cnuld not, I thint, be held to 

apply.” 

The appeal fails and is dismissed with 
•oets. 

Appeal dismiited, 

/.SI?? 38 M. 10!{ 24 M. L, J. 64} 

(lfll3) M. W. N. 303. 

(•1) 13 0. P. L. R. 143 at p. 141. 


CALCUTTA HIGH COURT. 

Application por Revilw. 

March 28, 1916. 

Present Sir Lancelot Sanderpon, Kt,, 
Chief Joelice, Jostioe Sir John Woodrcffp, Kt., 
and Justice Sir Asutosh Mookerjee, Kr, 
NAGENDRA NATH SEN and AKOTHtR— 
Plaimupj— Appellants 
tertus 

J. VAS, EfqR.. I. 0. S , DISTRICT 

fcND chairman, 

ISTRlC T EOARD, KHULNA.and others 

... — ^)fcKENDA^T'-- RE>POhl E^T8. 

J-itcUcn- ExnUnceyvheiher cat. leallcued lo vanj 

10 /.er ^houi7i9 election to be iciiJ— 
n. er 0/ io<e« recordcti exceeding muAimum, effect 


should he allowed to vary the recordc' 
tinn I which, on I he face of it, shews an elcc 

tiontolemvalidor-dvoid. 

rcccrdra*it^'^'j ''hen the number of vote 

election given ai 

Bound ono o invalid and void, is a perlecti; 

the capo oF*'n cannot be controverted ii 

ry elective body, especially wbei 



there are no rules providing for any such coutin. 
gencies. 

Application of review from the following 
decision of Mr. Justice Holmwood and 
Mr. Justice Mulliok, dated the 2lBt 
Dacember 1915, in Appeal from Appellate 
Decree No, 127 of 1915, against the 
decision of the District Judge, Khulna, 
dated the 20th August 1915, reversing that 
of the Subordinate Judge, Khulna, dated 
the 1 2th July 1915. 

Babas Jadu Noth Kaniilal and Sasisekhor 
Bote, for the Appellants, 

Mr. Bagram, Counsel and Baba Bam Oharan 
Mitter, firthe Magistrate and Commissioner. 

Babas .Vo7ie«ira Nath Roy and Dwijendra 
Nath Mooker-ee. for the Eespondents. 

JUDGMENT, — We are of opinion that 
the learned Judge in tbe Court of Appeal 
below was perfectly justided in bolding 
on tbe facts whioh we cannot go behind 
that tbe election was invalid and null and 
void, and that tbe Commissioner was 
jostiBed in taking tbe aotion he did. We 
do not think that any evidence should have 
been allowed to vary tbe recorded voting 
paper which, on the face of it, shows the 
election to be invalid and void. 

Tbe principle that when tbe number of 
votes recorded exceeds tbe maximum that 
can be given the election mast be invalid 
and void seems to us a perfectly sound 
one, and one that oannot be controverted 
in the case of any elective body, especial- 
ly where there are no rules, as in this 
particular case, providing for any such 
oontingenoies. That being so, the appeal 
mnat be dismissed with separate costs to tbe 
two sets of r/spondents who have appeared. 
We assess tbe hearing fee at two gold mohurt 
for efiob set. 

[An application was made to the Court for 
review of the foregoing judgment, and the 
Judges who had passed the judgment havir g 
ceased lo be attached to tbe Court, the 
application came before Sir Lancelot Sander- 
son, Kt,C, J.. and Justice Sir John Wood* 
reffd, Kt , and Justice "ir Atutosh Mookerjee, 
Kt.. on vhth March 1916.] 

JUDGMENT.— In this case we think, 
that no rule ought to be granted, and that 
thi* appHoaticij f Dght to be rejected. We 
think that tbe judgment of the Court below 
was right. 


Application rejected.. 
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eiTLA. BIEHSH 8IKGH V. 81TiL 8IKGF, 

PRIVY COUNCIL. 

Appeal fkom tbe Ooi»u Judicial Commi3» 

SIONEh’s Ooi RI, 

Jacnary 24, 1921. 

Prfscni r— Lord Badkmaefer, Lord Phillimore, 

Mr. Ameer Ali and Sir Lawrence Jenkins. 
Thakur SITLA BAKHSH SINGH— 

Apfellakt 

lersui 

Thakur SITAL SINGH and others— 

Re^pontents. 

Oudh Eitates Act ( l of 1869>, ss. 8, 14, 15, 22 — 

Person icho uoitlH hat e succeeded accordimj to the pro- 
visions of (he Act,” meaning of — Bequest to anyone but 
the immediate next heir, effect of— Limitations in 
cl. \l of s. 22, effect of. 

Under the Oudli Kstates Act of 1869, a bequest to 
anyone other than tho immediate next heir breaks 
the lino of succession, ousts the special limitations 
provided by the Statute, and makes tho property 
subject to the ordinary law of succession, [p, 551, 
col. 1.] 

When section 22 of the Act applies, clause 11 
provides special limitations, and dees not simply 
remit the succession to the anqualihed ordinary law 
of tho religion and tribe of the last taluqdar : aud in 
cases coming under 1 ist No. -i t6i)ecilicd in section Sj 
the rule of primogeniture will still operate, [p. 651, 
col. 2.] 

Consolidated appeals from a dcoree of the 
Coart of tbe Jadioial Commiseiouer of Oodb, 
dated September 15, I9l6, reported as 40 
Ind. Cas. 469, varying a deoree of tbe 
Sabordinate Judge, Bara Banki. 

FACTS. — Tbe qaestion for determina* 
tioD in this appeal was, whether tbe aaooes* 
sion to the estate oonaerned was governed 
by the role of primogenitare or by (be 
ordinary provisions of Hindn Law. 

The faets are Buffioiently stated in their 
Lordships’ jadgment. The Trial Judge held 
that sDseefsion was governed by tbe role 
of lineal primogenitare and that the pre* 
sent appellant was entitled to tbe whole 
estate : bat tbe Jadieal Cemmissiouers 
(Kanbaiya Lai and KendBll) medibed this 
by Soding that the ordinary Hiedu Law 
applied, and that respondent, as eqaidisiant 
reversioner with appellant, was entitled to 
one-balf of the estate. 

Mr. De Oruythtr, K. C., (with him Mr. Hyam, 
Mr. Dube), for the Appellant, submitted 
rale of primogenitare was still appli* 

, -sable. 'He^arrated the history of the Aot and 
referred to i>ykes’ Compendiam of Oodb 
Talaqdari Law, puijss 385, 3b6, 391. The 


astaal tanad was not fortheoming, bat both 
parties were agreed that it was in tbe 
form printed at page 386 of Sykes. He 
eontended that Dilraj Knnwar did not tike 
under the Will, bat under tbe Aot; that 
the bequest to her was aontingent on an* 
other whiob lapsed and that there was an 
intestaoy, and that she only had a woman’s 
estate of inheritanoe. If, however, it were 
held (hat she took under the bequest by Sher 
Babadnr Siugh, be submitted that seotion 
14 of tbe Aot applied as sbe was a person 
who would have sooseeded under the Aot. 

Mr. Dunne, K. C., for the Respondents.— 
This is an entirely new oese, never before 
raised. She oomes under seotion 15. In tbe 
Jadioial Commieeioter’s Court it was ad* 
mitted she was not a person who would have 
suoceeded (o tbe estate under tbe Aot, 

Any admissiou to that effeot was an ad* 
mission by a Pleader on a matter of law, 
and is not binding. 

The Amending Aot of 1910 operates 
retrospeotively. Seotion 14 of that Aot 
remodels seotion 22 of tbe old Aot. Who* 
ever suececds now oomes under tbe new 
Aor. A bequeet to a person in tbe line 
of Euoeeesicn does not take (be case out of 
the Aot. Dilraj Kanwar was snob a person, 
tide eub-eeotioDS (9) and (10) of seotion 14 
of tbe Amending Aot. 

If Dilraj Kanwar be held to take an 
absolute estate under tbe Will, tbe suooes* 
BioD is regulated by olause II of eeotiou 22: 
it is to be aeoording to the ordinary law 
to whieh persons of the religion and tribe 
of tbe taluqdar are subjeot. The meaning 
of tbe phrase ‘ ordinary law ” was dis* 
cussed by tbe Board in Brij Indar Bahadur 
Bingk V. i?a«ee Janki Eoer (1). Another eaie 
relating to tbe same taluq is Jagdieh 
Bahadur v. Shea I'ertah Singh (2), which 
lays down that the estate may deseend 
as an impartible estate even though the 
ordinary law applies. The ordinary law 
here includes the rule cf primogeniture. 
Counsel referred to the following additional 
oases : — 

(1) 6 I. A. 1 atp. U} 1 0. L. K. 318 (P. C.)s 3 Sar. 

P. C. J. 7< P; Bald. 148; HaUque A Jackson’s P. 0. 
No. 48; 3 Suth. P. C. J. 474. 

(2) 28 I. A. ICO; 6 C. W. N. 602 (P. 0.)| 23 A. f69i 
Ji ll. L. J. 178; 3 Bom. L. K. ^88; 8 Sar. P. 0 J. 1^* 
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Achal Ram v, Udai Pariah Addiya Dai 
Singh (S)f Diwan Ran Biiat Bahadur Singh v. 
Rai Jogatpal Singh (4), Bhai Uarindar Baha^ 
duT Singh v, Achal Ram (5), Thakurain 
Balraj Kunwar v. Rai Jagatpal Singh (6), 
Dehi Bakhth Singh y, Ohandrabh an Singh (7), 
Murtata Husain Khan v. Mohammad Yasin 
Ali Khan (8). 

Mr. Dunne^ K, 0. (with him Mr, Amien Jack* 
ton), for the Bespondents. — It is now alleged 
that Dilraj Knnwar oame in od an intestaoy 
under the “ordinary law ” by virtue of see- 
tion 22 (11), Bat she eoald not have 
aome in if there were a law of lineal 
primogeniture at all. I oontend that ehe 
aame in under the Will, that aeation 15 of 
the Aot applies, and that, therefore, the 
Baaoession is the same as though she had 
bought and is governed by the ordinary 
Hindu Law. Their ease in the Trial Court 
was that the mother oame in under the 
Will; but was swept baak into the Aot by 
the Amending Aot. 

[Lord PeiLLiMOSs.^Thesuoaeseion opened 
out when she died in 1906— before the 
Amending Aot was paseedj. 

The oases to whiab referenoe has been 
made as to the oonstruotion of seotion 22 
(11) are List No. 2 aaaes. Under that list 
you ^ have a olass with a oustom of im* 
partibility: but in List No. 3 this is not so : it 
depends upon the sanad. 

The whole meaning of 5 Indian Appeals 1 
Indar Bahadur Singh v. Ranee Janki Koer 
(1) j is that the sanad is superseded by the 


(P. c.); 8 Ind. Jur. 2', 

J 7 R Jackson’s P. C. N 

77j 6 Ind. Dec. (n. 3 ,; 

C. m (1>. C.)i 5 Sar. P. C. 
bW,.Raaque and Jackson’s V. C. No, 120; 0 Ind. De 
VN. 8,) 74* 

6 Sai- P. C. 

Nn 'loe Kaflque and Jackson's P. 1 

I’ (n. 8 ) 4S8. 

6M IP^ \ 3-^3; 8 0. W. ’ 

p C. J. eia ‘ ^ ^ 516, 8 Sa 

Bom i’ n 7 A. L. J. 1122, 1 

699. '(19101 i? w 3- ‘'^^7; 32 . 

(1916) 2 33^- 31 M. L. J. SO 

I P. L W 12 T ‘9 0- C. 

1.. J. 8, 4 L. w! 638 ‘ 


Aot, If the law to be applied is the ordinary 
law plus the sanad, I say Dilraj Kunwar 
fell noder seotion 15 of the Aot : if it ia 
the ordinary law witbont the sanad, we 
both take under the MItakahara. 

Mr. De Gruyth^r, K. 0., replied.— My ease 
is that the mother falls within seotion 14 of 
the Aot and the snooesaion to her is gov- 
erned by seotion 22 (11). The objeot of 
Government throughout has been to pre- 
vent partition, and the sjnads and Aots 
shonld be oonstrued favourably to that 
objeot. The estate is impartible and, as 
between the rival claimants, we are entitled 
to suooeed. 

JUDGMENT. 

Lord Phillimoks.— This appeal turns upon 
the ooDstrnotion of the Oadh Estates Aot, 
1 of 1869, an Aot the oonsfrnotion of 
whioh has been frequently before this Board. 
It arises in the following oiroamstanoes : — 

One Sber Bahadur Singh was the holder 
of a taluqa entered in the Ist and 3rd Lists 
enumerated in seotion S of that Aot, He 
died on the lOtb June 1839 having made a 
Will, dated the Ist Dsoember 1895. The 
Will contained a bequest of the taluqi in 
favour of his wife, who, however, died in his 
lifetime, then of his mother, Dilraj Kunwar 
and then of his daughter. 

There might be points of di65onUy as to 
the oonstruotion and effioaoy of the bequests, 
but their Lordships agree with the Courts 
in India that, in the events whioh aotually 
happened, Dilraj Kunwar obtained an 
absolute estate under the terms of her son’s 
Will. She entered into possession and died 
on the 12lh July 1906. Thereupon, the 
present disputes arose. 

The appellant olaimed to be the proper 
lujoessor under the rule of lineal primogeni- 
ture, as sixth in descent from the common 
anoefitor. His original opponent, Kirat 
Singh, asserted that the appellant was seventh 
in descent, while he was sixth, and also 
disputed the eeniority of the appellant’s line. 

Both parties set forth their olaims in suits 
against Sher Bahadur Singh’s daughter, 
whom they treated as a trespasser. It was 
determined early in the prooeedings that the 
daughter had no title, and that the dispute 
really was between the appellant and Kirat 
Singh ; that Kirat Singh was wrong in bie 
oontention that the appellant was seventh in 
dejceut ; that both parties were in the same 
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degree ; and that the appellant was in the 
senior line, and wnnld be entitled if the rale 
of male lineal primogenitnre applied. 

Daring the oonme of the litigation, Kirat 
Singh died, and therenpon bis brothers, Sital 
Singh and Debi Siogh, appeared as respond* 
ents. The Sabordinate Judge deoided in 
favoar of the appellant against Sital Singh 
and Debi Singh in their oapaeity of re* 
presentatives of their dead brother. 

Sital Singh and Debi Singh appealed to 
the Coort of the Judioial Commissioner, and 
put forward a ease in their own right, 
Qontending that the estate bad, by virtue of 
seotion 15 of tbe Oadb Estates Ast, been 
taken ont of the line of snooession established 
by the Aet, and that, eonseqaently, tbe ordi* 
nary rule of inheritanoe aooording to tbe 
Mitaksbara Law applied, and that they as 
equal in degree with the appellant were 
entitled to share with him in tbe inheritanoe, 
Tbe Court of tbe Judioial Commissioner 
allowed this amended olaim to be preferred, 
and deoided in favour of tbe two brothers of 
Kirat Singh that the estate passed aooording 
to tbe ordinary Mitaksbara Law, and that, 
therefore, the appellant was only entitled to 
half the property, the other half going to 
tbe two brothers. Debi Singh has sold bis 
share to his brother, who is the oontesting 
respondent in this appeal. 

If, tbereford, tlie rule of male lineal pri* 
mogenitnre applies, tbe appellant is entitled 
to the whole property. On tbe other band, 
if the inheritanoe is to follow tbe rule of tbe 
Mitaksbara, the oontesting respondent in his 
own right and that cf hU brothers ip, as the 
Court of the Judioial Uommissioner deoided, 
entitled to share with tbe appellant, eaob 
taking half. 

The material provisions of the Oodh 
Estates Aot are the following: Seeiion 8 
provides for the formation of six lists, of 
whioh the 6rst three are important for tbe 
ooDsideration of this oase. They are as 
follows : — 

First — A list of all persons who are to be 
oonsidered taluqiarB within the meaning of 
this Aot. 

Seoocd. — A list of the taluqicrs who ?0 
estates, noocrdirg to ti e onstcm of the family 
of and before (he thirteenth day of Ft-bruary, 
1856, ordinarily devolved npon a single heir, 

Third. — A list of the hluqiarif not 
inoladed in tbe etsoLd of eaob lists, to whom 
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B<xnad» or grants have been or may be given 
or made by the British Government ap to 
the date 6xed for the closing of snah lists, 
deolaring that the Fuoa^ssion to the estate# 
ODmpri.sedin sooh or grants shall there* 

after be regulated by the rale of primogeoi* 
ture. 

This taluqa oomes into the first and third 
lists, while most of the decisions to which 
refarenoe has baen made in tbe argament 
have regard to taluqas coming into tbe first 
and second lists, 

Seotion 22 provides for the sacoeBsion to 
all intestate taluqiars wbo^e names shall be 
inserted in the second or third lists, There 
are ten olaases providing for desoeot to 
named heirs, and then oomes tbe eleventh 
olanae, which is as follows 

Or io default of any each descendant, 
then to each pereooe as would have been 
entitled to eaooeed to the estate under tbe 
ordinary law to which persons of the religion 
and tribe of such tiluqiar or grantee, heir or 
legatee areeobjeot.” 

Every taluqiar is, however, competent to 
dieposs of his property under certain ooudi* 
tioDP, either by deed or Will ; and if any such 
deed or bequest breaks tbe line of sucoession 
tbe taluqi ceases to be regulated by the 
special provisions of tbe Act and becomes 
subject to tbe ordinary laws of inheritance. 
If, however, tbe transfer or bequest is to tbe 
next heir io euooession, susb transfer or 
bpqaest does not break tbe limitatione. 
Under the Amending Aot, Aot HI of 1910, it 
is not necessary, in order to eave the limita« 
tioDS, that the transfer or bequest should be 
to the immediate next be‘r;bQt this Aet 
having been passed eiooe tbe sucaaesion in 
dispute opened, has no bearing npon the 
present oa<:e, notwithstanding that in certain 
respects it is made retiospeotiva. The 
seotione in tbe original Aet which provide for 
tbe alternative contingency are in terms ae 
follows ; — 

“XlV. If. . . . any taZugfar or grantee, , 
or his heir or legatee, shall hereafter transfer 
or bequeath tbe whole or any portion of hii 
estate. ... to a person who would have 
suospeded according to tbo provieione of this 
Aot to the estate or a portion thereof if tbo 
transferor or te.stator had died without boviug 
made the iransfer or intestate, the transferee 
or legatee and hie heirs and legatees shall 
have the same rights and powers in regard 


INDIAN OASIS, 



INDIAN OASIS. 


551 


Vil. LX] 

SITU BiEHSH SIKOH t;. 81TAL 811(00. 

to the property to whioh he or they may have 
beoome entitled under or by virtue of snob 
transfer or bequest, and Ehall hold the eame 
subjeot to the same oonditions and to the 
eame rules of snooe^sion as the. transferor or 
testator.- 

“XV, If, . , . any toZ'jqfar or grantoe, or 
bis heir or legatee shall hereafter transfer 
or bequeath to any person not being a 
taluqdar or grantee the whole or any portion 
of his estate, and snob person would not have 
Buooeeded aooording to the provisions of this 
Aot to the estate, or to a portion thereof, 
if the transferor or testator had died without 
having nsade the transfer and intestate, the 
transfer of and suooession to the property so 
transferred or bequeathed shall be regulated 
by the rules whioh would have governed the 
tramfer of and snooession to suoh property if 
the transferee or legatee had bought the same 
from a person not being a ialuqiur or 
grantee." 

The appellant says that he is the euosessor 
to the whole taluqa, beoause the prinoiple of 
male lineal primogeniture applie.*, even though 
reaourse is had, as it must be in this oase, to 
olause 11 of section V'2, and beoause. aosord- 
ing to bis oontention, the bequest to Dilraj 
Eunwar was not one whioh falls under 
saotion 15 and breaks the limitations, but a 
bsquest to the next heir under seotion 14. 

The respondent has two grounds of 
defenee. First, he eayp, that when olause 11 
is reaohed epeoial limitations disappear, and 
the suooession under this olause is aooording 
to the ordinary law and no longer aoaording 
to the law of primogeniture. Sfconily^ be 
says, that if olause 11 still provides epeoial 
limitations, then Dilraj Kunwar was not next 
heir to her son, and the bequest to her was 
not a bequest to the next heir, but broke the 
line of BuooeesioD, and, therefore, made the 
property thenoeforward aubjeot to the ordi- 
nary law of enooeaeioo, that is, aooording to 
the Mitakshara. 

Their Lordships will proceed to consider 
together both grounds of defenoe adopted by 
the respondent. If olanse 1 1 should he 
treated as providing speotHl limitations, then, 
though the descent is to be aoonrding to tbo 
ordinary law of the religion and tribe, yet 
this ordinary law operates only ao far as it 
is not. inconsistent with the overriding con- 
BideratioD that the Buoaesaion is to be govorn* 


ed by the rule of primogeniture, wbioh 
implies also impartibility. 

The oaees upon the oonstrnstion of the 
Oudb Estates Aot whioh have been brought 
to their Lordships’ notiee are the follow^ 
ing 

Brij Indar Bahadur f*tngh v. RaneeJanki Koer 
(1), decided in 1877, is a oase where 
the taluqa was entered in the seoond list, but 
where there had been a sanad of earlier date 
than the Aot of 1869 granted to a widow 
lady, by wbtoh the estate was to desoend to 
the nearest mala heir aoeording to the rule of 
primogeniture. Their Lordships held that 
the tiluqi having bean placed in List No. 2, 
whioh merely requires that the property 
should devolve upon a single heir, and the 
original grantee bsing a woman, the Act 
superseded the«unuc2 ; and the estate dessend- 
ed to her daughter as heir according to the 
Mitakshara Law, no special custom bsing 
proved. 

Similarly, in Achal Ram v. Vdai Parfab 
Adiiyi Dat Singh (3) decided in 1833, also 
a oase of a taluqa in the second list, their 
Lordships held that the estate did not 
descend aooording to the rules of primogeni. 
tore, and that the plaintiff, who did not 
prove that he was nearer in degree than 
some other relations, had not made out bis 
title, 

Diwin R>n Bijai Bahadur Sinoh v. Rai 
Jjgitpal kingh (4) decided in 1890, is a 
third oase of a taluqi in List No, 2, and one in 
wbioh, nearer heirs having failed, the descent 
was regulited hy olause 11 of seotion 22. 
Toe principle of impartibility gave the 
estate to the elder brother, unless he was 
excluded by the gaoeral Hindu Law as being 
insane, whioh, in the event, their Lordships 
found he was not. 

Xn this oase the decision that the estate 
remained impartible though the sucoession 
was under olause 11 seems to show that 
oUuso 11 does provide special limitations, 
and does i-ot simply remit the snooession 
to the unqnalidei ordin^iry law of the religion 
and tribe. 

Bhai Nariudar Bahadur Sing?i v. Achal Ram 
(5', decided in 1893, is a oase relating to 
the same taluqi as r,hat which oame under 
oonsideiatio;! in Achal Kam v. UJai hartab 
Addiya Dot K'^ingh (3). The purport of the 
decision now being oited is that when the 
oase comes under List No. 2, there being no 
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rale of primogenifcare, degree prevaiU over 
lioe in the astertaiDment of the heir, bat 
where the degree is eqaal the line prevails. 
The ease follows the previone deoieiooe, bat 
has been speoially relied apon, beaaase of 
oertain observations made in the oonrse of 
the jadgment. They are as follows 

‘‘ConDeelhas enggested that in a oase of 
distribution ordered by the 11th enb-seetion 
of the section of Ihe Aet of 1869, the 
family eastom is not to be taken into aooonnt. 
Their Lordships consider that the effeat of 
the 11th Bab'seotion le eiuiply to refer the 
parties to the law which would govern the 
deseent of the property when the epesial 
provisions of the Aet are exhausted. That 
law olearly takes in the family oustom, and 
that law will in this oase carry the 
estate to the one single heir, and that single 
heir must be pronounced to be Jubraj in 
preference to the plaintiff,” 

The expressions in this passage are not 
precisely the same as those used in other 
judgments of the Board. But the result and 
also the mode of reasoning are the same. 
Tbe^ passage should not be taken by itself, 
bat in conjunction with an earlier passage in 
the jadgment: “the effect ofthat (beingplao. 
ed in List No. 2) is that the estate is labelled 
as one which according to the custom of the 
family descends to a single heir, but not 
necessarily by the rule of lineal primogeni* 
ture.” When, therefore, their Lordships 
say that the law takes in the family castom, 
they mean that the law takes in the limits* 
tions provided in List No. 2. With this expla* 
nation there is no difficulty about the oase. 
It falls into line with the others, and oon- 
hrms the view that the limitations under 
sub section or clause 11 are still limitations 
under the Act, and not mere returns to the 
ordinary law, 

Jagdiih Bahadur v. Skeo Fertab Singh (2), 
decided in 1901, relates to (he same taluqi 
as in Bnj Ini^r Bahadur Stngh v. Ranes 
Janki Koer (1), The Board decided that 
if the descent to a ialuqi is to bo traced 
under olauee 11 to a person eutilled under 
the ordinary law of the religion and 
tribe, it is still subject to the provisions of 
the Aet and descends as an impartible estate ; 
and, after considering an alleged custom 
under which the later bom sou of a senior 
wife was supposed to have a prior claim 
over an earlier eon of a Junior wife, and 


finding that as a oustom this was not proved, 
the Board proceeded to enquire what was 
the ordinary Hindu Law on the subject, and 
held that, according to the ordinary Hindu 
Law, the elder born, without reference to the 
position of his mother, succeeded, 

Thakurain Balrai Kunwar Rat Jagalpal 
Singh (6), decided in 1904, again a case un- 
der List No, 2, is a decision upon the construe* 
tion of section 14. It was held in this case that 
it wt-s not enough to keep the estate within 
the settlement that the legatee was a possible 
heir in the line of Pucoecsion, but ho most 
be the person or one of the persons to whom 
the estate would have immediately descended 
in accordance with section 22. 

This decision is said to have led to the 
passing of the Amending Act of 1910. The 
particular succession was regulated by olacse 
6 of section 22, and, this being so, the case 
has no special bearing on the present one. 

Incidentally, in this case it was decided 
that a legatee who succeeded before the 
passing of the Act was not a legatee within 
the meaning of that word in the Act of 
18 ^- 9 , 

The family was the same family as that 
coDeerned in the case in Bii) Indar Bahadur 
Sirgh V. Rente Janki Kotr (l), but it was a 
separate taluqr, or rather a separate part of 
the tal'iqa, that came in question, 

Thakur Sheo Si*'gh v. Rani Ri ghuhant 
Buntvar (9), decided in 1905, came after- 
wards again before this Board on a farther 
question as to the determination of what 
property formed psrt of the iaUtqa and what 
property of the predecessor from whom the 
succession was traced, was separate property 
\_Ra)indra Bahadur Singh v. Reghuhar.t Kun- 
war (10).', Oo the occasion reported in 
32 I. A,, it was held again that a legatee 
of a taluqa who succeeded before the passing 
of the Aet of IcfiO was cot a legatee within its 
meaning, and that the suoceseiou to him was 
cot covered by section 22, but by the parti- 
cular sanad, and that, this being the ease, tie 
sanad acd not the Act was to govern, and 

(9) ?2 I. A. t03 at p. 214; 27 A. 631; 16 M. L. J. 
862; e O. C. 3i7; ‘J C. W. N. lOCP; 2 0. L, J. 194 
(P. C.). 

(10; 48 Ind. Cns. 2tP; 46 I. A. 134; 21 0. 0. 106; 

24 M. L. T. 2S2; 6 O. L. J. 40); 8 L. W. 670; 40 A. 
470; 0918' W. W. N. 8HJi 2K C. L. J. 45C; 23 0. W. 

N. 101; 10 Dorn. L. R. 1076 (P, 0.'. 
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the partioalar sannd in that ease reqainog 
that the estate shoald desoeod to the neareet 
male heir aoeordiog to the rale of primogeni* 
tare, having ia faeteqaivaleot limitationa to 
those expressed in List Xo. 3 of the Aot, the 
brother of the last bolder mast be pre- 
ferred to his widow. This seems to their 
Lordships a strong authority in favoar of 
the respondents in the present ease, the 
limitations being in faet the same, thoat^h 
by virtne of a different instrament, in the 
one ease the sanad^ in the other the Aet. 
The limitations to the nearest male heir 
Bfloording to the rale of primogenitare, 
exolade the widow, and, eqoally, if not a 
/orfiori, woald exelade the mother. It would 
follow that the beqaest in the present ease 
to Dilraj Kanwar was a beqaest to a person 
cat of the lice of sneoession, and brongbt 
the ease within seetion 15 of the Aot, render* 
ing the estate in future desoendable aooord* 
ing to the ordinary Hindu Law, unless a 
partioalar oustom of the religion or tribe 
shoald be proved. 

Debt Bakh$k Singh v. Ohandrabh'in Singh 
(7), deoided in 1910, was a ease of taluja 
wbioh fell under List No. 5, wbioh is as 
follows: — 

A list of the grantees to whom eanada 
or grants may have been or may be given or 
made by the British Government up to the 
date fixed fortbe olosing of ouoh list, deolaring 
that the eusoession to the estates oomprised 
in saob eanads or grants shall thereafter be 
regalated by the rale of primogeniture.” 

It will be observed that the limitationa 
are the same as those ander List No. 3. The 
deoision, therefore, shoald bear closely upon 
the present ease. The plaintiff was in the 
senior line, bat of a degree more distant 
from the oommon ancestor than the defend- 
ant. As the sucsessioD was to a remote 
predeeesaor, it fell ander olaase 11. The 
Board insisted apon the rale of impartlbility. 
The contention of the appsllaut in support 
of his claim to saooeed under the ordinary 
law as nearest in degree rested mainly upon 
A sitation of a passage in the judgment in 
■Brtj Indar Bahadur Singh v. Ranee Janki 
Roer (1)^ in which it was supposed that 
their Lordahipe bad rejected all refer- 
ence to the sanad. Bat in that case there 
inooneistency between the sanat/, 
w loh was granted before the Aot, and which 
®Bde the descent to the nearest male heir 


according to the rule of primogeniture and 
the provisions of the Aot, wbioh entered the 
partioalar estate in List No. 2, and made it 
merely desoendable upon a single heir. In 
the case now nnder coneideration, as in all 
the other eases, the limitations in the iannd 
and the limitations in the Statute were the 
same. It matters not wbioh is locked at. 
Aooordingly, their Lordships held that 
danse 11 gives a role of descent wbioh is 
still within the Statate, and, therefore, a 
descent in the partioalar oase aooording to 
the rule of primogeniture giving a preferenoe 
to the line over the degree in the ordinary 
way. 

Murtaza Hueain Khan v. Mohammad 
Yasin AH Khan (8), decide in 1916, oon- 
oerned a ialuqa held by a Muhammadan 
family, all the other oases wbioh have been 
cited having been Hindu taluqae. There 
was no contention as to the descent of 
tbe ialuqat wbioh it was admitted between 
the parties devolved aooording to tbe rule 
of primogeniture. The question in dispute 
was as to the separate and private property 
of tbe last bolder of the ialuqa. Aooording 
to ordinary Muhammadan Law, this property 
would have been divisible between the two 
sons, bat tbe elder son said that by tbe 
family custom it devolved upon him, beoaase 
it followed the descent of tbe toluqa. Now, 
it happened that the taluqa was entered 
in Liet No. 2, in which the descent is to a 
single heir, bat there is no rule as to 
primogenitare. Still, if there is a descent 
to a single heir, as the taluqa is impartible, 
the elder will inherit as if there were the 
rale of primogenitare. It was soggested 
that tbe taluqa was entered in List No, 2 by 
mistake, and that it should have been 
entered in List No. 3; bat their Lordships 
03uld not accept that contention. They 
held, however, that if it was in List No. 2 
there was a presumption that it was in 
that list because there bad been an earlier 
family oustom which ^\ould apply to all 
property whether belonging to tbe taluqa 
or separate from it. It is to be observed 
that if there was a custom that tbe pro- 
perty ehouid desoond to a single heir, it 
would have the eame effect in the partioalar 
oape as if there was a oustom that it shoald 
descend according (e the rule of primo- 
geniture. This being so, their Lordships 
held that tbe entry in the list, whethor 
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List No, 2 or List No. 3, was good ovidoDse 
that there was a family onstom wbioh would 
make the property, in the partioalar ease, 
devolve apon the elder eon. 

Their Lordships believe that they have 
now gone throngb all the deoisions of the 
Board, whioh were cited in argoment, and 
the resolt is, that, while there are several 
deoisions on oases ooming nnder List No. 2 to 
the effeot that it is enongh to provide a 
single heir, and that when the saooession is 
regulated by seotion 11 this single heir is 
the nearest in the suosession, and may be 
male or female, there is no deoision to this 
effect when the ease eomes under List No. 3, 
where the role is that of primogeniture. 
But there are two deoisions — that in 
Thakurain Balraj Kuntcar v. Rni J^igaipal 

Singk (6) where the suoeession was regulated 
by the sanad ; and that in Debi Bakhih Singh 
V, Ohandrabhan Singh (7) which came nnder 
List No. 5 — which show that the rule of male 
lineal primogeniture applies after the speoial 
sncoessions provided by clauses 1 — 10 are 
exhausted, and where clause 11 is invoked. 

Therefore, the second ground of defenoe 
adopted by the respondent succeeds. It 
would appear to follow from the eases cited, 
from 17, 28 and 37 1. A,, and from the 
reasoning which has been adopted in this 
judgment, that the first ground of defenoe 
would not have succeeded ; but it is enough 
that, treating clause 11 as regulating the 
succession, Dilraj Kucwar was not, as mother 
of the previous holder, the proper sacoeesor 
according to the Act ; and that the Will 
bequeathing the property to her, took the 
property out of the limitations of the Act, 
and rendered it under section 15 subject to 
the ordinary Hindu Law, according to which 
the appellant and respondent as representing 
two lines of agnates would divide the 
property. 

There was a further suggestion that as Dil* 
raj Kunwar, if she succeeded by inheritaroe, 
would only have succeeded to a Hindu woman’s 
estate, which is a limited one without power 
of bequest, and with only certain powers of 
transfer infer vtccs, while the effect of the 
Will had been to give her an absolute estate, 
the Will would have broken the line even if 
she bad been the next heir. But it is 
nnneceseary to consider this point. Upon 
ihe whole, their Lordships will humbly 


advise His Majesty that this appeal fail^, and 
should be dismissed with costs. 

Appeal ditmtised. 

Solicitors for the Appellant Messrs. 

Barrow, Regers and NevUl. 

Solicitors for the Respondents.— Messrs, 
James Gray and Son, 


MADRAS HIGH COURT. 

Second Civil ArpexL No. 317 oy 1919. 

March 15, 1920. 

Present'. — Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer, 

VENKATA REDDI, Minor, iNDOrHSBS — 
Plaintipvs Nos. 4, 5, 1 and 3— 
Appkllants 
vetius 

MUTHU PAMBDLU NAICK and others 
— Defendants Nos. 1 to 3 and Plaintiff 
No. 2— ReSP )NDEnT8. 

Evidence Act (I of lb72j, $. 6^— Transfer of Property 
Act (IV of &9^Movtgage^Creation of charge 

— Proo/ of attestation^ Civil Procedure Code (Act V of 
0. 17//, r, 6 — Discretion of Courts when to be 
eMerciseds 

lu order to prove the croatiou of a valid charge hy 
a mortgago»dcod whichi under section 60 of the 
Transfer of Propertj Act, req»nres to be atteated by 
two witnesses, the evidence of one of the attesting 
witnesses is, under section t58 of tlie Evidenco Act, 
sufficient to prove the execution of the mortgage and 
the dccumcot may bo accepted by the Court as 
prima facie sufficiently proved to bo a valid mortgage, 
but this pWma facie proof may be rebutted by proof 
on the other side that the other witness or witnesses 
who has or havo apparently attested the document 
did not really see its execution, [p 657, col. 2.'} 

The discretion under rule 6, Order VIII of the 
Civil Procedure Code, should usually be exercised by 
the Court of first instance in those cases where it 
suspects on prime facte grounds that an admission 
was made collnsively or in order to evade a rulo of 
public policy. Wboro an allegation of fact in a plaint 
is not denied specifically or by necessary implication 
it must be deemed to havo been admitted, and in 
such a case an Appellate Court would bo using its 
discretion wrongly in requiring proof of that 
allegation, [p. 667' col, 1.] 

Seoond appeal agaiof^t the decree of the 
Conrt of the Temporary Sobordioate Jodgei 
Ramcad at Madorai id appeal Sait No, 40 
of 1918 (Appeal Snit No, 335 of 1918 
OD the Ole of the Dietriot Coorti Ramoad^ 
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preferred ftfifainst ibe deeree of the Ooart of 
the Dietriet Mnneif, Sattnr, in Original Suit 
No. 254 of 1916. 

FACTS appear from the jadgment. 

Meesrs. N. B. K. lainchari and P. B. 
Srinivasan, for the Appellants. — The lower 
Appellate Court ened in allowing a new 
point to be raised for the Bret time, about 
the validity of the mortgage-dooument as 
creating a oharge on property. The point 
was not raised either expressly or by 
implioation in the written statement of the 
defendants. Tbe validity of the dooument 
most be demeed to have been admitted. 
No doubt tbe Court has a discretion to 
require proof even when there has been an 
admission under Order Vllf, rule 5, Civil 
Procedure Code. That discretion would 
properly be exercised by the Court of first 
instance. Here, any way, the lower Ap* 
pellate Court did not give an opportunity 
to tbe plaintiffs to tender such proof. 

Then, tbe only controlling eeotions with 
regard to mode of proof of a mortgage are 
sections 68 and 69 of the Evidenoe Act, 
Under section 69 proof by one attestor ie 
held sufficient. There is no requirement 
that the attesting witness who is tendered 
to prove tbe document should also prove 
that the other attestors to the document saw 
tbe executant sign. 

Mr. X. V. betha Aiyangar, for tbe Re- 
spondents. — Section 59 of tbe Transfer of 
Property Act, which was enacted ten years 
after the Evidence Act, lays down that a 
mortgage dooument should be attested by 
at leart two witnesses. Though the section 
does not deal with tbe quantum or mode of 
proof tbe language of tbe eection implies 
that, to enforce the charge created by it, 
tbe two attestors should be called to prove 
execution or at any rate one attestor should 
prove attestation by the other. 

See Vaila Nagiah v. Diva^ara Mudaliir 

(1) , Sduniappa Ohettiar v, Vedncharr.y Mannadi 

(2) , Shamu Patter v. Abdul Eadir Rowtkan 

(3) , Qar.ga Pershai Singh v, Ishri Pershad 

(1) 41 lad. Ca«. 535} 6 L. W. U7; (1917) M. W. y. 
583, 

(2) 49 Ind. Caa.278} (1918) M. W. N. 853; 25 M. L. 
T. 19} 9 L. vv. 5. 

(8)16 Ind. Cas. ?60; 35 M. 607; .39 T. A. 218 ; 16 
0. W. N. 1009; 23 M. L. J. 321; 12 M. L. T, 338; 
1912) M. W. N. 935; 10 A. L. J. 263: 14 Bom. L. B. 
1034j 16 0. L. J. 696 (P. C.J. 


Singh (4), Arumugham Ohetty v. iittihu 
Koundan (5). 

JUDGMENT. 

SADiSiVA Aitab, j. — The plaintiffs Nos. 1, 
4 and 5 are tbe appellants mentioned 
in the memorandum of second appeal pre- 
ferred to this Court. As it appeared that 
the third plaintiff's name was left out by an 
oversight of the appellants’ learned Vakil, 
we allowed tbe memorandum of second 
appeal to be amended by adding the 
third plaintiff’s name also as an appel- 
lant, 

Tbe suit was brought upon a hypotheoa* 
tioD'bond executed by tbe first defendant 
in August 1912. Four items of property 
were hypothecated, out of which Item No.!2 
was afterwards sold by the first defendant 
to the second defendant. Tbe second 
defendant then hypothecated it to the third 
defendant. Defendants Nos. 2 and 3 remain- 
ed expa^H both in tbe Court of first instance 
and in tbe lower Appellate Court, The 
first defendant in bis written statement 
described tbe plaint bond as "tbe suit 
mortgage-debt-bond.” The plaintiffs in their 
plaint claimed a oharge on tbe properties 
and sued for sale on the basis of that 
oharge. If the first defendant had iutended 
to plead that the document did not create 
a oharge owing to its alleged invalidity as 
a mortgage, be ought to have raised that 
plea expressly in his written statement. 
Under Order VIII, rule 5. Civil Procedure 
Code "every allegation of fact in the plaint 
if not denied specifically or by necessary 
implication or stated to be not admitted in 
the pleadings of the defendant, shall bo 
taken to be admitted except as against a 
person who is under a disability.” The 
allegation of fact in the plaint that the 
mortgage-bond gave the plaintiffs a right 
to bring the properliee to sale as creating 
a oharge on the property not having been 
denied specifically or by necessary implica- 
tion mast be deemed to have been 
admitted by the first defendant. The lower 
Appellate Court, therefore, used its discretion 
v/ror\ 7 !y in requiring proof or rather in 

(4) i', ; I; 45 I. A. 94; 4 1‘ . L. W. 349; 16 

A. L. J. 40 34 .U. L. J. 545; 27 C. L. J. 648; 22 0. SV, 
N.h..7; 20 Bom. L. U.687: 23 M. L. T. 388; (1918) 
M. W. N. 382; 8 L. \V. 17'‘; 45 C. 748 (P. C.). 

(5) 52 Ind..Ca3. 625; (1919) M. N. 409; 9 L 
•§5; 37 M. L. J, 166; 26 il. L. T, 96; 42 M. 711, 
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taking tbe validity of the doonment as a 
mortgage as not proved on the evidence 
on record even as against tbe Srst defend, 
ant. Of coarse, under the proviso to Order 
VIII, role 5, ‘ the Coart may. in its discre- 
tioD, require any facta so admitted to be 
proved otherwise than by such admission.” 
But that discretion should usually ba ex- 
ercised by the Court of Brat instance and would 
be exercised properly in oases where the Court 
of first instance suspects, on prima facie 
grounds that the admission was made col- 
lusively or in order to evade a rule of 
public policy. However, I shall, for the 
purposes of tbe decision of this case, even 
assume that the first defendant did not admit 
the validity of the document as a mortgage. 

As regards defendants Nos. 2 ard 3 they 
were ex parte (as I have said) in both the Courts 
below and had not appealed against 
the decree of the Court of first instance 
directing Item No. 2 also (that property in 
which alone they were interested) to be sold 
for the mortgage amount and I think that 
the lower Appellate Court again used its 
discretion (under Order XLI, rule 33) in a 
wrong manner in interfering with tbe District 
Munsif’s decree so far as it affected the 
ex parte defendants Nos. 2 and 3 on a mere 
technical ground. However, I shall again 
assume that its discretion in this matter 
also was not exercised improperly. Even 
then it seems to me that the lower 
Appellate Court should have given tbe 
plaintiffs an opportunity to fill up the 
alleged gaps in tbe evidence which were 
not at all considered material by the first 
Oonrt and should, iu the language of the 
proviso to Order VIU, rule 5, have “required 
evideucs” of tha facts which it considered 
not proved before finding them against the 
present appellants. But it is unnecessary to 
deal with this point also further. 

The only remaining short question is, 
whether tbe mortgage.deed has been 
proved to create a valid charge (having 
regard to section 59 of tho Transfer of 


adduced in this ease and not disbelieved 
by the lower Appellate Court. Section 59 
requires that a mortgage seouriog a prin- 
cipal amount whioh is Rs. 100 or upwards 
should be created by a registered instru- 
ment signed by the mortgagor and attested 
by at least two witnesses. It baa been 


DO W settled that an “attested” documsntmsans 
a dooumeut whose execution by the executant 
has been actually seen by tbe apparent 

attestor. See SKamu Patter v. Ahdul Kadir 
aoicthan (3), 

^ The next point for consideration is, “how 

IS a document which purported to be attested 
by two witnesses to be proved, in order that it 
may be aoaeptsd by tbe Court to be a valid 
mortgage-doooment, such a document beiug 
required by law to be attested by two 
witnesses?” For this purpose, wa have to 
look into tbe Evidence Act, where sections 
63 and 69 contaiu provision as to tbs 
mode of proof of “a document which ie 
required by Uwto be attested,” a mortgage- 
document for Rs. 100 or upwards being 
such a documeut. Section 68 eaya : “Xf a 
document is required by law to be attested 
it shall not be used as evidence uotil 
one attesting witness at least has been 
called for tbe purpose of proving its 
execution if there be an attesting witness 
alive and subject to the prooess of tbe 
Court and capable of giving evidence.” I 
think the implication from the language 
of tbe section is that, if one attesting 
witness has been called (if there be an 
attesting witness alive, etc.,) then tbe 
document can be accepted by the Court 
(of course, if it believes bis evidence) as 
evidencing a mortgage-transaction as the 
necessary evidence insisted upon by sec- 
tion 68, Evidence Act, of a document 
required by law to ba attested has been 
given. In other words, tbe document can, 
on that evidence, be treated by the Court 
as having created the charge on immoveable 
property which it purports to create. 
Section 68 requires only that one attesting 
witness (if alive) should bs called for 
the purpose of proving execution subject, 
of course, to tbe condition that that witness 
is subject to the process of the Court and 
capable of giving evidence. Tbe lower 
Court, however, held that either 
witnesses should be called 
are alive and that, even as- 
need be called, he should, 
to prove that another 
(or the other) attesting witness besides 
himself also saw the execution, Hence, it held 
that the plaint document was not properly 
proved as a mortgage dooument as one only 
of the attesting witnesses was called and 


Appellate 
two attesting 

Property Act) on tbe evidence actnally when two 

Burning that one only 
at least, be made 
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be merely proved its ezeoation by the first 
defecdaot acd the attestation by himself 
(that witnese) and be was not asked about 
any other attestor having seen the ezeoation. 
(I might add here that the lower Appellate 
Court in its very teobnioal handling of the 
ease even refnsed to allow an applioation for 
review filed by the plaintiffs). 

Mr, Sesha Aiyangar for the respondent 
third defendant (the first defendant who 
eonteeted the sait in the two lower Courts 
remaining e;):p«}7^e here and the 3rd defendant 
who was ex parte in the Courts below now 
taking advantage of the lower Appellate 
Court’s deoision to appear before ns in 
order to support it) oontends that, though 
section 59 of the Transfer of Property 
Act does not deal with the quantum or 
mode of proof, we must assume that 
it not only requires that a mortgage* 
doooment (for 100 rupees or more) should be 
attested by two witnesses, but that the 
mortgagee suing on it should oall two wit* 
nesses, if alive, to prove the doeument or 
should make the one witness (oalled) to 
prove its attestation by another also. No doubt 
there are English and American Statutes 
which contain such strict provisions about 
the mode of proof also (by calling, at least 
two witnesses) of documents required to be 
attested by two or more witnesses, i do 
not see, however, why we should make 
section 59 stricter than it is and add the 
words to the section (after the words “two 
witnesses”) such as “two of whom at least 
shall, if alive, be called to prove the 
instrument or one of whom at least, 
shall be oalled to prove that the [instru- 
ment was not only attested by himself 
but attested by another attestor.” The fact 
that the Evidence Act is 10 years older 
than the Transfer of Property Act has no 
relevancy in the consideration of this ques* 
tion. 1 might add that section 69 of the 
Evidence Act says that, if no such attesting 
witness can be found, proof that the attestation 
of one attesting witness at least is in the hand- 
writing of (hat witnecs and that the signature 
of the person executing the document is in the 
band-writing of that person is proof which 
might be accepted ae snflScfent by the 
Court. If section 59 of the Transfer of 
roperty Act is interpreted as we are 
invited to interpret it, as adding another 
ffiqujsite (even in the oiroumetacoes eou* 
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templated by section 69 of the Evidence 
Act, that is, even where no attesting 
witnese is alive or could be found), namely, 
direct proof that two attesting witnesses saw 
the ezeontion, it would be practically im- 
possible in most such oases to adduce evi- 
dence of third persons about attestation by 
two witnesses and many old mortgage trans- 
actions could never be proved at all as such. 
Documents, say about 28 years old, where 
it is not at all unlikely that the two 
attestors and the mortgagee have died (life 
not being too long in this country), cannot 
be proved at all to be valid documents 
unless some third persons who did not attest 
but merely happened to be present at the 
ezeontion and attestation (a very unlikely 
contingency) happened to be alive, re- 
membered wbac happened long ago of a 
transaction at which they were oasnally 
present and could, therefore, be called to 
prove the attestation by two attestors. If 
the argument is pushed to its logical limit 
then even section 90 of the Evidence Act 
which says that a document purporting to 
be 30 years old can be presumed to have 
beeu validly executed and attested, must be 
deemed to have been overruled by the pro- 
visions of section 59 of the later Transfer 
of Property Act. No doubt, where the provi- 
sions of section 68, Evidence Act, have been 
complied with by calling the attesting witness 
to prove the execution by the mortgagor, 
and the attestation by himself (the witness) 
and the doeument may, therefore, be accept* 
ed by the Court as prima facte sutEoiently 
proved to be a valid mortgage, that prima 
facie proof can be rebutted by proof, on 
the other side, that the other witness or 
witnesses who has or have also apparently 
attested the document did not really see its 
execution and that the document, therefore, 
did not comply with the requirements of 
section 59 cf Act IV of 1882, 

The oases in Vadla I^agiah v. Divakara 
Mudaliar (1), Mumappa Cheliiar v. Vella- 
chamy Matinadi (2), iSkamu Pctler v. Abdul 
Kadir Bouthen (3), Oanga hertliad Singh v. 
hhri Ferthad Singh (4) and Arumugham 
Chettyv. Muthu Eoundan {b) are all cases 
in which it bad been definitely proved, as 
found by the lower Courts, that the apparent 
attestors of the documents in question were 
cot attestors in the legal sense and had not 
seen the execution, and hence it was held in 



558 

VENKATA EEDDIV. MDTflTT 


INDIAN OASES. 

PAMBDLU NAICK, 


[1921 


those cases that the doonments were invalid 
as mortgages. Those cases did not consider 
whether the document had been prima facie 
proved to be a valid mortgage, that is, whether 
the requisition as to proof contained in the 
Evidence Act as regards such a document had 
been complied with and in fact no occasion 
arose in ^ those oases for the consideration 
of that point on the facts found in those cases. 

The question now in dispute was directly 
•onsidered in i:hib Dayal v. Sheo Qhulum 
(6), which decision was pronounced after 
the Privy Council decision in ^hamu Patter 
y. Ahdul Kadir Boicthen (3). That case 
in Shih Dayal v. Sheo Qhulam (6) followed 
two earlier decisions of that Court Ram 
Dei V. Hunna Lai (7) and Dltam Singh v. 
Rukam Singh k8). In Ham Dei v. ilunna 
Lai the question in dispute has been 
earefully considered. I am unable to accept 
the contention of Mr, Sesha Aiyangar that 
the learned Judges who decided those three 
eases overlooked the distinction between the 
proof of a document and the validity of a 
document. On the other hand, I think they 
did have that distinction clearly in their 
minds and held that, whereas section 59 of 
Act IV of lif82 did require that there 
shonld be two attesting witnesses at least 
for the validity of the document of the 
nature mentioned in that section, the re- 
quirements of the Evidence Act as to proof 
of such a document could be sufficiently met 
by compliance with the directions in sec- 
tions 68 and 69 of the Evidence Act. I 
think also that section 114 of the Evidence 
Act [relied on in some other connection by 
the learned Judges who decided Jogendra 
Nath Mukhopadhya v- Nitai Ohur)i Bundo- 
padhya (9)] supplies the clue to the intention 
of the Legislature in enacting sections 68 
69 of the Evidence Act which consider 
proof op to a certain point as legally 
sufficient. As 1 said already, such prima 
facie evidence of validity (believed by the 
Oourt to be true) could be rebutted by other 
evidence (of course, when believed by tbe 
Oourt), 

In tbe present case, tbe evidence of P. W. 
No. 4 believed by tbe Oonrts suffioiently satisfi- 
ed tbe reqnirements of section 68 of tbe 

(6) 3ft Ind. Caa. 69t; 39 A. 241; 16 A. L. J. 164. 

(7) 88 Inrl. Cag. 176; 3ilA. 109; 14 A. L. J. 104J. 

(8) 38 lud. Cae. 661; 39 A. 112; 16 A. L, J. 167. 

{9} 7 C, \y. N. 384, 


Evidence Act (the document being on its 
face, attested by at least two attestors and 
thus satisfying tbe requirement of section 59 
of the Transfer of Property Act). Follow- 
ing, therefore, Shib Dayal v. Sheo Qhulam 
( ) 1 would hold that tbe document has 

been proved to be a valid mortgage. 

In the result, the decree of the lower 
Appellate Court will be modified and the 
usual mortgage-decree shall be passed in 
favour of tbe plaintiffs for tbe snm mention- 
ed in tbe lower Appellate Court’s decree 
with interest as provided for therein. Items 
Nos. J, 3 and 4 being directed to be sold 
first and Item No. 2 last. The plaintiffs 
shall have their coi-ts of the second appeal 
from defendants Nos. 1 and 3 and their 
costs incurred in the Courts below will be 
paid by the first defendant, Tbe costs shall 
also be a charge upon tbe mortgaged pro- 
perty, Time for redemption is six months 
from this date. 

SPE^ca8, J. — In this case tbe validity of 
the suit document, a mortgaged-deed, was 
not the subject of any issue in tbe Coart 
of first instance, the only matter on which 
tbe plaintiffs and the first defendant joined 
issue being tbe question of discharge, upon 
which defence tbe District Munsif dismissed 
tbe suit. 

On appeal, tbe Subordinate Jndge, 'after 
reversing the first Court’s finding on tbe 
question of discharge, gave tbe plaintiffs 
a personal decree against the first defend- 
ant alone and refused to give them a 
decree for sale of tbe mortgaged property 
on the ground that the attestation to tbe 
deed had not been properly proved. From 
the Subordinate Judge’s oider on tbe 
review petition hie rea^'Oos for not granting 
a decree on the moatgage appear more 
folly than in bis judgment. He says 
therein that, though the firbt defendant ad- 
mitted execution, he did not aek for an iesue 
to be framed as to the validity of the 
mortgage-deed but as against tbe other 
defendants who remained ex par/e, it was 
incumbent on tbe plaintifie to prove tbe 
docoment in tbe manner prescribed by sec- 
tion 68 of the Evidence Act and be bad 
not done so. 

In my opinion, tbe requirements of section 
68 of tbe Evidence Act were sufficiently 
complied with when P. W. No. 4, an 
attesting witness, was examined. If there 



Vfl. LX] INDIAN OASES. 55d 

KIKHOBI LiL BiNABflt D18 V. BAH LAL*TBE OflAXO. 


bad then been any idea of enggesting that 
this witness did not know wbat was meant 
by "attesting” be sbonld have been asked 
some qaestions in the eross- examination to 
farther explain his statement in the obief 
examination. "l attested it.” The doaa* 
ment, Exhibit A, shows that two other 
witnesses signed it. Bat it is not known 
definitely whether they are alive and avail* 
able for examination. 

The featares of this ease resemble that 
deoided in Shib Dayal v. 6heo Qulam (6). 
It was there stated ; "with regard to the 
proof of the mortgage the plaintiff pro* 
daoed one of the attesting witnesses who 
proved that he saw the mortgagor sign the 
mortgage and that he signed his name as 
an attesting witness. On the face of it, the 
mortgage appears to have been attested by 
a nnmber of other witnesses, bat they were 
not ealled, nor did the witness who was 
•ailed eay that there was any other attest* 
ing witness present. He was not asked 
the qnestion by either side, The qnestion 
is whether, under these oiroamstanoes, there 
being no other evidenoe, the mortgage oan 
he said to be proved.” Their Lordships of 
tbs Allahabad High Court held that there 
had been a sufficient eomplisnoe with 
the^ law as stated in seation 68 of the 
Evidenfle Act when one attesting wit- 
ness was examined, as required by that 
•eotion and the evidenoe for the plaintiff 
was cot at all rebutted. £am Dei v. Munna 
Lai (7) was a similar oase. As to the 
amount of proof required, seotion 68 of the 
Evidence Act dees not require that mere 
than one attesting witness should be oalled 
•0 lay that be attested it before the doon* 
ttent oau be used as evidenoe. I do net 
elieve that it could have been the inter, 
“on of the framers of the Transfer of 
roperfy Aot which became law in 188^', 
P lay down anything in section 69 contrary 
provisions of the Evidence Aot of 

II 4 °° aobject of proof. If an Ap. 
P« late Contt, in the exercise of its dieoretion 
joaer the provisos to section 58 of the 

M 4k n- ^ 

e Oivil Prceedure Code, requires clearer 

rT\ attestation it is the duly of the 

*n £n®h proof and not 

dcoDment has not been 

nlainiiff^Vj bcoaase the 

did ret ezamice all attesting wit* 


nesses. See Arumugham Chetty v. Muthu 
Koundan (5) and Muniappa OhiUiar v. 
VelUchamy Mannadi (2). 

Mr. Sesha Aiyangar, for the respondent, 
relied on two other decisions which can 
clearly be distinguished. In Faram Horn 
V. Eandhir Singh (10) the second witness 
did not sign or make a mark and so the 
document was held to be not validly 
executed as there was nothing in the 
evidence to show that he authorised the 
scribe to write his name. In Vadla Hagiah 
V. JDitakara Mudaliar (1) there was no 
admission or proof of the attestation nor 
did any presumption arise from the common 
course of busineis that the mertgage bad 
been validly attested. Both these cases 
are, therefore, distinguishable from the 
present. 

I concur iu the decree proposed to be 
passed by my learned brother, 

U. 0. F. 

AppeaU alloixed't Decree modified, 

(10) 36 Ind. Cas. 743; 88 A. 461; 14 A. h. J. 673 


LAHORE HIGH COURT. 

Second Civil Apfiil No. 2840 cf 1916, 
January 14, 1921. 

Present'. — Mr. Justice Scott-Smith and 
Mr. Justice Leslie- Jones. 

The Firm KISHOKI LAL-BANARSI DAS 
— Defendants — Appellants 

versus 

The Firm RAM LAL-TEK CHAND— 

Pu INTI FFs— R espondents. 

Stamp Act (11 of 8, 12 (3) — Cancellation of 

adhetiie stamp — Lrauimj lines nc/c«s stamp, whether 
sufficient. 

'J lie dia'\virg of lines across on adhesive Etutnp is 
DSt0fctial a nitde cf c,'ir.cellati( ii as oi,y oilier, 
provided that ficiu what has heeii doLO the intention 
to cancel i.^ clearly apparent, [p. 5tt', col. 17-] 

Seectd appeal ficm Ibe decree of Ike 
Acditicial District Judge, Amritear at 
Gerdasper, dated the 3rd of Aagost 1916, 
medi/yirg that cf the Senior SuboidiLate 
Jadge, Amritsar, dated the 13tb April 1916. 

Mr. Hand Lal^ for the Appellants. 

Mr. Mar.ohar Lai, for the Respondents. 

JUDGMENT.— “This was a suit between 
two firms in which the plaintiffs sued fop 
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reiovery on what was alleged to be a stamped 
balanoeand a few sobeequent dealings. In the 
First Court the plaintiffs obtained a deoree for 
almost the whole of their olaim and this 
deeree was affirmed on appeal by the Dietriot 
Judge. There was also an appeal by the 
plaintiffs as regards the sum disallowed^ 
with the result that in the Court of the 
Distriot Judge their whole olaim was allowed. 
The present appeal is by the defendants. 

The First Court held that the balanee re* 
ferred to was duly stamped and the stamp 
•anoelled. This Bnding was oontested on 
appeal but the point was not deoided by the 
Distriot Jndge.jWe'.do not, however, propose 
to remand the oase as the appeal is a very 
old one and we have no diffioulty in agreeing 
with the 6nding of the Trial Court, on the 
evidence of Uttaro Cband, P, W. No. 3, and 
Radba Kisben, P. W. No. 4, that the balance 
was stamped at the time of the execution. 
There was no reason why it should not have 
been stamped in the ordinary course of 
business, and Counsel for appellants is in* 
correct in saying that the statement of Duoi 
Cband, P. W. No. 2, supports the contention 
of bis clients. We prefer the evidence to 
which we have referred to that of Kisbori 
Lal.ldefendant, and hie relative, Qirdbari Lai. 

The cancellation was done by drawing lines 
across the stamp, and it appears to us that 
the drawing of these lines is a sufficient 
compliance with the provisions of section 12 
(3) of the Stamp Act. Though the point 
was not actually deoided in Piran Ditta v. 
Martgal Singh (1), this was the view taken by 
RaUigan, J., after ooneideratioo of FiVa* 
bhadrapa v. Bhimaji (2). We for our part 
are unable to see why drawing of lines across 
a stamp should not be as effectual as any 
other mode of cancellation, provided that 
from what has been done the intention to 
cancel is clear, and certainly this is the 
method of cancellation, adopted by a large 
number even of literate people, 

The other grounds of appeal are numerous 
but only a few of them have been referred to 
by Counsel. We may remark, however, that 
the matter deoided by the lower Appellate 
Court on the appeal of the plaintiffs- respond, 
ents was a pure question of fact and cannot 
be disturbed on second appeal, It is not a 

{ (!) 108 P. H. 1908: 207 P. W. It. It08. 

(2) 28 0 Boui. L. It. 438. 


fact as alleged by Connsel that the Court of 
first instance did not examine all the witnesses 
for the defendants, as the record shows that 
they closed their case ; and though Counsel 
has argued in a general way that certain 
letters written by the plaintiffs to the 
defendants are fatal to the oase of the former, 
he has not explained why. He has taken 
exception to the fact that certain interroga* 
tories were issued to one of the plaintiffs, 
but the record shows that this was done 
only after the said plaintiff had been in the 
witness-box and at the request of defendants 
themselves. 

The appeal fails and is dismissed with costs. 

Appeal dismissei. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civid Appeal No. 27 op 1919, 
June 2c, 1920. 

Pretent : — Mr. Daniels, A, J. 0., and 
Syed Wazir Hasan, A. J. G. 
ilusammat BIBI JAl ElSHORf^ 
Defendant No. 3— Appellant 
venue 

The Hon’blb Sir Raja MOHAMMAD ALI 
MOHAMMAD KHAN — PLAiNriKF, 
Pandit BAR SAHAI and others— 
Defendants Nos. 1, 2 and 4 to 9— 
Respondents. 

Civil Proceiure Code (Act V of 1908^, Os, XXI, 
XXXn' — Mortgage, redemption, right of, cxtiriction of 
— O.XXl, appUcabtlily of~‘"Sale,” effect of — Oioncr^ 
ship, when passes — Equity of redemption — Subroga^ 
tion, doctrir4e oJ—One of several mortgagors redeeming 
mortgage, e^ect of — Charge, creation of, 

The proviBioDs of Order XXXIV of tho Code of Civil 
Procedure do not contemplate an order by tho Court 
for the cxtinctiou of tho right to redeem, where tlio 
suit by a mortgageo or by a mortgagor is not founded 
upon a mortgage by conditional sale. [p. 5fi.3, col. 2.] 

Tbo provisions of Order XXI of tlio iJivil Procedure 
Code apply to sales ordered under Order XXXIV of 
that Code, and where such a sale is ordered, tho 
mere ‘sale’ has not the effect of divesting a person 
whoso property li&s been sold of tho ownership of 
his property, because, iu many cises, tlie sale is 
liable to be revoked. It is only when tho sale 
becomes ‘absolute’ upon an order confirming ic that it 
has the effect of divesting tho person whose property 
is sold of his title to it and of resting it iu the pur* 
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chaser. Where, therefore, the mortgagor makes 
the deposit under ruleHH of Order XXI, his equity 
of redemption subsists, and the deposit has the etfect 
of redeeming the mortgaged property, [p. 56^1 col i?; 
p. • 6 S cols & 2.] 

The principle of the doctrine of subrogation is 
applicable to the case of the substitution of one 
creditor for another by opemtion of law, and where 
one of several mortgagors redeems tlie mortgaged 
property, though he is not a mortgagee, he has a 
charge on the share of each of the other co-raort. 
gagors in the property, [p, 66’, col. 2; p 667, col. 1.] 


Od the 30th Jaly 1914 Ram Sahai 

esecated a third deed of mortgage I'n 
favour of the same lady ereatiog a 
farther abarge for the freah loan on the 
eame properties wbieb were the «abjeet* 
matter of the mortgage of the let February 
1912 (0*3). It will be seen from the 
sequenoe of events wbiah have been given 
above that tie plaintiff’s puro’iaee cf the 
4o highai odd laud in Atwatman is prior 


Appeal from the deoree of the Subordi* 
Date Judge, Bara Back’, dated the 24th 
February 1919. 

Babus Adiiya Frasad and Jiban Krishna 
Banerd, for the Appellant. 

Syed ZaKur Ahmads for Respondent No. 1. 

JUDGMENT. 

Wazir Hasan, A. J. C. — The properties 
mentioned in List A anneAed to the 
plaint, i. e . — 

1. 1 aDna*7*pieB share with «tr lands 
in Maoza Hari ; 

2. bighasy 146tsu'as in Maozj Atwatraac; 

3. 5ji bighas, 19 huuoos also in Atwatmaa ; 
were mortgaged by Rim Sahai, defendant 
No. 1, and Ram Nidh, defendant No. 2, to 
one Maulvi Fakbrnddin by a deed, dated 
the iOth November 1903, and also by 
deeds, dated the 2nd Deosmber 1904 and 
the 3rd October 1905 executed by Ram 
Sahai alone. Ram Nidh seems to have 
diiappeared from the scene after having 
taken part iu the execution cf the first 
deed of mortgage, dated the 30th November 
1903. In execution cf a deoree for arrears 
of revenue which the plaintiff held against 
Ram Sahai the 45 bighas edd in Uauza 
Atwatman were put up for sale and pur* 
chased by the plaintiff on the 20th of 
Anguct 1909 [nee Bar Sahai v. Bcn'ble Baja 
Ali }d.'(,hammad Ehan (l)]. 

On the 25th October 1909 Har Sabai, 
his son, Chab Natb, and his grand sor, 
Mahadeo Prasad, executed a deed of mortgage 
in fav(yur of Bibi Jai K-tshori, defendant 
No. 3, in respect of all the three items 
of properties mentioned before and also 
some other properties (0- 1). On the Ist of 
February 19l4 Ram Sahai alone executed 
Another deed of mortgage in favour of 
the same Bibi Jai Kishori in respect of 
the properties which ttood already mort* 
gaged to her as well as some other 
properties (0>2), 

(I) 20 lud. Cae. 266r 16 0. C. 178. 


to the incumbrances iu favour of the 
appellant. But that fact is immaterial for 
the decision of the question of the liability 
of the other two items except in so far 
that it excludes the possibility of any 
‘notioa’ being fastened on the plaintiff. 

On the I6th of July 1913 Maulvi Fakhrud- 
din lodged his claim in I he Court of 
the Subordinate Judge of Bara Banki to 
enforce payment of money charged upon 
the properties mentioned at the outset of 
this judgment under bis three deeds o! 
mortgage noted before. To this suit he 
impleaded, amongst other?, the plaintiff and 
the defeiidr.iat No. 3, Bibi Jai Kiehori. 
Fakhruddin obtained the usual deoree for 
sale on the 23rd of October 1913 for a 
sum of Rs. ll,745'12.0. The final deoree 
was pasr^ed on the ICth June 1914 and 
eventually the properties wore sold on the 
20tL of May 1915. The sale was held in 
several lots and different items of the 
properties were purchased by different in- 
dividuals all of whom, we are told, were 
strangers. The plaintiff, then, on his de- 
positing in Court Rs. 13,415- lO 7 for pay- 
ment to the deoree bolder, Fakhruddin, 
and Rs. 710 for payment to the several 
purohaserp, applied under Order XXI, rule 
S), of the Code of Civil Procedure to have 
the sale of the 20ih of May 1915 set 
aside. The order prayed for was passed 
on the 30Lh of August 1915. The fac!s 
which I have given in the above nariative 
are not disputed. 

Ti'O present suit i.s brought by the 
plaintiff for recovery of Rs. 12,225-11 5 
principal and Rs. 2,93 i interest by sale 
of the 1 anna 7 pies share with sir lands 

H-»ii and 5t bighas odd land 
\nMami Atwatman. His case is that each 
of the three ilems cf the properties was 
liable to contribute rateably to the debt 
Bpoured by the mortgages in favour of 
Maulvi Fakbrnddin, that the amount for 
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which hia property, i. e., 45 bighas odd 
land, was liable aomes to Ks. J,900, that 
after dednoting this anm from the total 


amonnt of money paid by him he is 
entitled to recover the balance by the 
sale of the other two items of properties 
jast before mentioned. 

The only serions defence to this claim 
of the plaintiff was lodged by the defend* 
ant No. 3. It is not necessary to set 
ont in any detail the varions pleas which 
she raised in the lower Court because the 
points urged in appeal on her bshalf lie 
within a very narrow compass and these 
I shall notice at their proper places. 

On the question of the plaintiff’s right 
to sell these two properties free from 
any inaumbracoa in favour of the defend* 
ant No. 3, the learned Subordinate Judge 
of B.'vra Banki gave his 6ndiog in favour 
of the plaintiff. On the question of the 
amount of rateable contribution by each 
of the properties, be same to the following 
eoQolueioDS : — 


1. 



Ru. 

a. 

P- 

By l*anna 7-pies share iii Uuri 

4,558 

12 

0 

2. 

By 54 highas odd land 

in 




villaRO Atwatmau 

4 V 4 

4,8t.7 

8 

0 

3. 

By 45 odd laud 

in 




village Atwatmau 

• 4 r 

4,669 

7 

6 

He, 

therefore, held that 

the 

plaintiff 

was 


entitled to Rs. 9,456*4 0 as principal and 
to Rs. 2,302*9*6 interest at the rate of 9 
per cent, per annum. In the result, be 
granted a decree to the plaintiff in the 
following terms : — 

*'l pass a decree for He, 11,758*13>6 
with proportionate costs in plaintiff’s favour, 
Defendants will pay the decretal amount 
within six months of this date otberwiee 
a l*anDa*7pie8 share in village Bari 
and 54 btghas, 19 biswa$ land in village 
Atwatmau as described in the scbednle 
attached to the plaint shall be sold. 
Interest from the date of the suit till 
24tb August 1919 at 9 per cent. Order 
XX, rule 1, Civil Procedure Code.” The 
only person aggrieved by this decree was 
the defendant No. 3 and consequently she is 
the sole appellant before ns. 

In support of the appeal the following 
points have been urged by the learned 
Pleader for the appellant : 

(1^ That section 95 of the Transfer of 
Property Act (Act IV 1882) baa no applica* 
lion to this case. 


(2) That even if it has, the statutory 
charge which the plaintiff may bold in virtue 
of the provision:* of that section did net 
come into existence a minute earlier than 
the time of payment which the plaintiff 
made under Order XXl, rule 89, of 
the Code of Civil Procedure and 
that, consequently, the charge in favour of the 
plaintiff can be enforced only as sobieot to 
the several incumbrances in favour of the 
appellant. 

The argument advaroed under the first 
point is that the mortgages in favour of 
Fakbruddin had been extiguisbed bv, and 
merged in, the final decree of the Court 
which be bad obtained on the 1 0th of 
June 1914 aud, consequently, the payment 
made under Order XXI, rule 89, had not 
the effect of redeeming any mortgage. 
The old section 89 of the Transfer of 
Property Act provided as followe:^ 

*'lf in any case under section 88 the 
defendant pays to the plaintiff or into 
Court on the day fixed as aforesaid the 
amonnt due under the mortgage, the 
costs, if any, awarded to him, and such 
subsequent costs as are mentioned in section 
94, the defendant shall (if necessary) be 
put in possession of the mortgaged pro* 
perty ; but if such payment is not so made, 
the plaintiff or the defendant, as the case 
may be, may apply to the Court for an 
order absolute for sale of the mortgaged 
property, and the Court shall then pass 
an order that such property, or a sufficient 
part thereof, be sold and that the proceeds 
of the sale be dealt with as is mentioned 
in section c8; and tberenpon the defendant's 
right to redeem aud the security shall both 
be extinguished.^’ Compare, in this con* 
nectioD, the recent decision of the Privy 
Council in Uatru Ual v, Musammat Durga 
Kuntoar (2). Section 89, however, has 
been repealed by the Code of Civil Pro* 
cedure (Act V of 1908), section 156 and 
Schedule V, Orde> XXXIV of that Code 
DOW deals with “Suits relating to Mortgages 
of Immoveable Property ” That Order pro* 
vides neither for the extinction of the 
mortgagor’s right to redeem nor of the 
security as a result of the passing of the 

(2) B5 Ind. Cu3. 969|47I.A. 71| 18 A. L. J. 396j 
88 M. L.J.469: 11 L. W. 629: (1920) M. W. N. 388; 2 
U. r, L. R. P. C. ' 7f>j 22 Bom L. E. 663j 32 0, L. J. 
121i 42 A. 364; 27 M. L. T. 310 (F. 0.). 
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Boal decree either in a snife for sale by 
a mortgagee or in a suit for redemption by 
a mortgagor, where the mortgage is not by 
flonditional sale. 

Order XX2iIV, rale 5, sub rule (2), ia as 
follows : — 

“Where sneh payment is not so made, the 
Coort shall, on application made in that 
behalf by the plaintiff, pass a decree that 
the mortgaged property, or a safBoient part 
thereof, be sold, and that the proceeds of 
the sale be dealt with as is mentioned in 
rale 4”: and Order XXXIV, rule 8, snb^rnle 
(4), is that, “Where such payment is not 
BO made, and the mortgage is not by con- 
ditional sale, the Court shall, on application 
made in that behalf by the defendant, 
pass a decree that the mortgaged property, 
or a snflBaient part thereof, be sold and 
that the proceeds of the sale (after defraying 
thereout the expenses of the sale) be 
paid into Court and applied in payment of 
what is found due to the def eodant, and that 
the balance (if any) be paid to the plaintiff 
or other persons entitled to recsive the 
same : Provided that the Court may, upon 
good cause shown and upon such terms (if any) 
as it thinks fit, from time to time, postpone 
the day fixed for payment.” On the other 
hand, in a suit for foreclosure by a mort- 
gagee as well as in a suit for redemption 
by a mortgagor when the mortgage is not 
simple or usufruttuary the final decree in 
case of non-payment has the effect of 
debarring the mortgagor from ' all right 
to redeem” [Tide Order XXXIV, rule 3, eub* 
rule (2), and rule 8, anb rule (2)J. These 
provisions of the Code are in complete 
accord with the general rule that the 
mortgagor’s equity of redemption continues 
unless and until by judgment for foreclosure, 
or the operation of the Statute of Limita- 
tions, the character of creditor is changed 
for that of owner, or the interest of the 
mortgagor is destroyed by sale either 
under the process of the Court or of a 
power in the mortgage incident to the 
security.” (Halsbury’a Liws of Eogland, 
Volume XXI, page 71, section 125). 

It may further be observed that a mortgagor 


that the right conferred by this section 
has not been extioguisbed by act of the 
parties or by order of a Court.” (We 
are not here concerned with act of the 
parties’). I have seen above that the pro- 
visions of Order XXXIV of the Code do not 
contemplate an order by Court for the 
extinction of the right to redeem where 
the suit by a mortgagee or by a mortgagor 
is not founded upon a mortgage by conditional 

sale 

This naturally brings me to the question,— 
When does the mortgagor lose his equity 
of redemption ? The same question may 
be put in another form. When and how is 
the mortgagor deprived of his ownership 
of the property i’ For an answer to this 
question we must turn to some other pro- 
visions of the law of procedure. The 
provisions are to be found in Order XXI 
of the Code of Civil Procedure (Act V 
of 1908). It is DOW generally agreed that 
these provisions would also apply to sales 
ordered under Order XXXIV of the Coda 
[S 3 e Janj Bahadur v. Kuer Kithen (3) and 5i«a 
Ham V. Bhaiath. Frasad (4)], nor was the 
point disputed at the Bar. The main rules 
of Order XXI with which I am concerned 
fall under the heading “Sales of Immoveable 
Property.” A careful analysis of these rules 
will reveal that the mere ‘sale’ has not 
the effect of divesting a peraon whose 
property has been sold of the ownership 
of his property. The sale is liable to be 
revoked in many cases. It may be revoked 
in the same proceedinge in which it is 
held; (1) when the purchaser makes a 
default in payment (rule 86); (2) on the 
ground of material irregularity or fraud m 

publishing or conducting it (rule 90); (3) 
on the ground that the judgment-debtor 
had no saleable interest in the property 
sold (rule 91) and also on an application 
to set aside the sale on deposit 
(rule 89). An improper sale will have 
no efiiaacy. in the case of Foolers Trustee 
V. Wh‘^tham (5) Cotton, L. J., in delivering 
the judgment of the Court of Appeal, 
observed:— “The power of sale given to 
Mr. Kaye being, therefore, not objestionable, 


may lose bis right to redeem also by the effect 
of res judicata. The general role quoted 
above is recognised by the proviso to section 
60 of the Transfer of Property Act (Act 
IV of 1882) which is as follows:— “Provided 


(:j) lO. 

l-l) 8 U. C. 241. 

(oi (Ib86> 33 Ch D. lU at p. 123; 5oL. J 
Oi L. T. 333; 34 W. K, 689, 


Ch. 899; 
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18 there any objeotion to the sale ? A 
passage was re»d to as from the judgment 
of the late Vise Chanoellor Stuart in 
Boberlson v. Norrit 16) stating that the 
Conpfc will oonsider the exeroise of a power 
of sale improper, and will prevent it being 
effeetnal against the mortgagor if it is 
exeroised, not for the pnrpcsa of getting 
money whiob is dae on the mortgage to 
eeanre which the power of £ale is given, 
but for some indireat purpose— a state- 
ment of the law from which I do not 
dissent." 

So long, therefore, as the ‘sale’ is liable 
to be vacated no legal oonsequenaes can 
flow from it. It is only when it becomes 
absolute* upon ao order conBrming it that 
it has the effect of divesting the person 
whose property is sold of his title to it 
and of vesting it in the purchaser (Vtde 
Order XXf, rules ir2 and y4). Seolion 65 

of the Code makes it perfectly dear, thoogh 

the purchaser's title on a sale becoming 
absolute has been by that section given a 
retrospective effect from the date of the 
sale. This is in harmony with the rule 
applieable to a private transfer where the 
deed effecting it is required by law to be 
registered. No title pa^fpes in such a case 
without the registration of the deed, but as 
soon as registration is perfected the transfer 
of the title dates from the date of the deed 
(sestion 47 of the Registration Act — Act 
Xvl of 1908). It would appear from what 
has been said before, that an order absolute 
in a suit arising out of a mortgage by con- 
ditional sale and an order oonOrming a sale 
and thus making it absolute in a suit on a 
simple or a usufructuary mortgage have the 
parallel effect of shutting out the equity of 
redemption in each case. I may here quote 
the following passage from the judgment of 
Lord Selborne, L 0., in the well-known 
case of He-ith v. Pugh (7): — 

As to the equity of redemption, it is 
Ba6Boient to quote Lord Hardwioke’s words 
in the leading case of Oasbnme v. Scarfe 
(8): ‘An equity of redemption has always 
been considered as an estate in the land, 
for it may be devised, granted or entailed 


with remainders, and such entail and re- 
mainders may be barred by 6ne and recovery 
and, therefore, cannot be considered as 
a mere right only; but each an estate 
whereof there may be a seisin. The person, 
therefore, entitled to the equity of redemp. 
tion is considered as the owner of the land, 
and a mortgage in fee is considered as 

personal assets.’ 'The interest in the 

land must be somewhere and cannot be in 
abeyance, but it is not in the mortgagee, 
and, therefore, must remain in the 
mortgagor. A devises bis estate and after- 
wards makes a mortgage in fee ; though this 
is a total revocation in law, yet in this Court 
it is a revocation pro tanto only,’ [and see 
Blake v. Foster (9)1. 

This being the position of the title, as 
long as the mortgage is redeemable, the 
effect of an order of foreclosure absolute is 
to vest the ownership of, and the beneOoial 
title to, the land, for the first time, in the 
person who previously was a mare incumb- 
rancer. The equitable estate of the mortgagor 
is then forfeited and transferred to the mort- 
gagee. It is transferred as effectually as if 
it bad been conveyed or released. A fore- 
closure (said Lord Harwicke) ' is considered 
as a new purchase of the land.’ 'The mort- 
gage being foreclosed ’ (said Sir Wm. Grant) 
‘the estate became absolutely his.’ * By the 
order made in the foreclosure suit ’ (said 
Sir Lancelot Sbadwell) 'he became the abso- 
lute owner.’ Oasborne v. Scarfe (8), Si/ber* 
tchildt V. Schiott (10), LeeQrotv. Oockerell 
(It).’’ lam of opinion, therefore, that a mort- 
gagor does not lose his right to redeem unless 
and until the sale has become absolnte. It 
follows that when the plaintiff made the 
deposit under Order XXI, rule 89, he had his 
equity of redemption sabsisting and the said 
deposit bad the effect of redeeming the mort* 
gaged properties. 1 overrule the first point. 

Under the second point, it is contended 
that the plaintiff cannot be treated as a re- 
presentative of the mortgagee, Fakhr ud din 
and the rights possessed by the latter are not 
available to the former. In support of this 
argument the following eases were brongbt 
to our notice : — 


(6) (18.‘i8) 1 Giff. 42Ij 65E. R. 983j 4 Jur. (ns.) Vasudeo Bhikaii 7 . Balaji Krishna (12). 
165j li4 R R.-w-b. 

<7j (188U(i Q. B. D. 346 atp. 360j £0 L. J. Q. B. (9) (1813) 2 Ball i B. 402 at p. 403. 

473; 4* L. T 627; VV. R 90i. (10> (1814) 3 V & B. 4S at p 49j 35 E, R. 396. 

i8» (17.<7; I Atk. 603 at p. 605; 2 Wb. A T. L. 0., (II) (l>32) 6 Sim 384 at p. 38^^; 68 E. R. 380. 

7th Ed , 6, 26 E. K. 877. (12) 26 B. 600i 4 Bom. R. R. 178. 
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Uakhdum Khan v. Musammat Jadi (13), 
Baia Alt Mohammad Khan v. Ocurt of Wards 
Bfihunpur Estate (14), Bdsant Singh v. Ba- 
mfshar Bakhsh Singh (15), Jag Mohan >ingh v. 
Sita Bam Singh (16), Mohammad Mohsin t. 
Mohammad Abid (17), 

Vasudev Bhikaji v. Balaji Krishna (12)— In 
1&72 V and G mortgaged the land in sait. 
In 1882, a oonsent desree was passed against 
the mortgagors and in favour of the mort* 
gagee. 

Some time after this, bat before 1885, the 
dearetal amount was paid by V and be alone 
redeemed the property and obtained posses* 
sioD. It 1898 the heirs of Q brought the 
suit out of whioh the appeal arose against 
the representatives of V olaiming the half 
share of the land in question. One of the 
pleas in defense was that V and those 
olaiming under him have been in adverse 
possession for more than twelve years einee 
V redeemed the property. The plaintiff 
relied upon Artisle 14S of the Limitation 
Aot (Aot XV of 1877). The learned Chief 
Ja°tioe, Sir Lawrenoe Jenkins, held that "it 
is a oondition of Article 148 that it should 
be one agairst a mortgagee,*' that a re- 
deeming oo-mortgagor has a "eharge and 
js not a mortgagee’* and that, eonsequently, 
he would not be a mortgagee within the 
meaning of Artiole 148 ” 

Makhdum Kkin v. Musammat Jadi (13) — 

The facts of this oase were similar to the 

facts of the Bombay case iust mentioned and 

the point for decision was exactly the same. 

A Bench of this Court, consisting of Messrs. 

Scott and Byver, followed the Bombay 

decision and held ihit Article 148 did not 

apply hot that Article 141 did to a suit for 

possession brought by one mortgagor against 

his redeeming co-mortgagor. In the course 

of his judgment Mr. Scott observed aa 
follows : — 

The redeeming oo*mortgagor no doubt 
alone becomes entitled to actual possession, 

' the mortgage was with possession an! 
ander lection 95 of the Transfer of I’ro- 
he has a charge on the share of 
®ao of his 00 mortgagors for the pro- 
portion of the expeopcs properly 


in- 


03)9 0. C.oi. 
iImoP 269 at p. 264. 

( 61 C- J69. 

m M /“f 20 0. C. 72. 

VW) 62 Ind, Cas. 169j 22 0, C. 72. 


eurred in redeeming and obtaining pos- 
session. If, as contended by the appellant, 
a cc-mortgagor who redeems the whole 
mortgage, has the same interest in the 
mortgaged property as the mortgagee, ses- 
tioD 95 would be superfluous and unneces- 
sary, as without it be would have the 
right of a mortgagee, which is superior to 
a charge on the property. I, therefore, am 
of opinion that by the Transfer of Property 
Aot it was clearly intended that a oo- 
mortgagor redeemieg shonld have no right 
in the shares of the oo-mortgagcr other 
than a charge, and that he is not a mort- 
gagee or representative of a mortgagee. ” 

Before I proceed further I desire to re- 
cord my complete agreement with the 
opinions expressed in the aforementioned 
two oases that, 'where one of several mort- 
gagors redeems the mortgaged property, he 
has a charge on the share of each of the 
other co-mortgagors in the property,’ (see 
section 95, Transfer of Property Aot) and 
that such a redeeming mortgagor is not a 
mortgagee. 

To the decision of the case, Baia AH 
Muhammad Khan v. Court of Wards^ Bishunpur 
Estate (14), 1 will refer later. The decision 

in Basant Singh v. Bameshar Bakhsh Singh 
(15) is not relevant at all to the question 
which 1 have to decide and, therefore, I 
need not pause to consider it. 

The judgment of Mr. Louis Stuart in 
Jag Moh'in Singv. Sita Ram Singh (16) has 
no bearing whatsoever on the case before 
us and we do not understand why it was 
quoted at all, The point decided in that 
case was that eeotion 95 of the Transfer 
of Property Aot dojs not apply to the 
case of a redeeming mortgagor when the 
mortgage redeemed was a usufruotuary 
mortgage and the redeeming mortgagor bad 
not obtained possession. This view is in 
e^n 90 ^an 8 a with the deoision of the Privy 
Council In Ahmad Walt Khan v, ShamikuH 
Jakan Begam (18) to which Mr. Stuart 
has made a reference in his judgment. 

Mohammad Mohs'n v. Mohammad Abid 

( 17 ) The pilot for deoision in that oase 

was one ot limitation and the question 
was whether the suit brought by theappel- 

(19> 28 A. 482s IOC. W. N. 626 (P. r.)i 3 A. L. J. 
f.60; a C. L. J. 48:5 I M. L. T. I 13| 8 li -m L 11. 

16 'A. L. }. 229; 33 I. A. SI; S ?*r. P. C. J. 1'16. 
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lant for redemptioD of a mort?ageof Daoem* 
ber 2l8t, 1856, was goveroed by Artiole 
148 or by Artiole Li4 of the Indian Limi- 
tation Aot (Aot IX of 1908L The remark 
at page 75— It is only when a puisne mort- 
gagee redeems a prior mortgage that the ques- 
tion of subrogation arises, ” was made with 
referenoe to the partioular faots of that ease 
and does not seem to have been intended 
to deSue the ezaot limits of the applica- 
tion of the prinoiple of subrogation. This 
interpretation is borne out by what follows 
immediately after : A mortgagor who 

redeems a mortgage by hinuelf oannotolaim 
subrogation, nor oan the person ^ho 

snooeeda to his interest. This sentenoe 
olinohes the ezaot point whioh the faots 

of that ease gave rise to. It is a well- 

established prinoiple of equity that the rule 
of subrogation has no applioation to the 
oase of a person who pays his own debts 
or disobarges inoumbranoes oreated by 

himself. 

The deoision of their Lordships of the 
Privy OouDoil in Ahmad Walt Khan v. Shaimh^ 
ul Jahan hegam (18) was also quoted and 
it was argued that their Lordships of the 
Privy Counoil would have laid it down in 
that oase if it were oorreot that a oharge- 
holder under seotion 95 of the Transfer of 
Property Aot (Aot IV of 1S82) acquires 
any of the rights of the mortgagee when 
he has redeemed. This is an argument 
whioh I am unable to entertain seriously. 
Obviously, the point whioh I have to deter- 
mine did not arife in the oase whioh their 
Lordships had bad before them and it is 
impossible for me to oonjeoture whet their 
deoision would have been if it bad arisen 
[See the case of Secretary of State jor India 
V. /. Moment (19)]. 

The preoiee point, therefore, whioh we 
are oalled upon to deoide in this ease 
did not arise for deoision and was 
not deoided in any of the oases referred 
to. It is true, as I have said before, 
that the plaintiff oannot claim to be the 
representative of Fakhruddin, but it does 
not at all follow from this that he has no 
right of bis own. What the plaintiff 

(19) 18 Ind. C«s. 22-, 40 C. 391; 13 M. L. T. 63; I? 
0. W. N. 169; U913 M. W. N. 45; 15 Bom L. R, 27- 
1 1 A. L. J. 49; 17 C. L. J, 194; 0 Bur. L. T. Ij 24 
L. J. 469j 7 L. B. R. 10; 40 I. A. 48 (P. C J. 


ezaotly claims is 'priority* of his oharge 
over the incumbranoes upon whioh the 
appellant relies and that elaim be sets 
np not in right of Fakhruddin and as bis 
representative but in bis own right. This 
brioga me to the orooial point whether the 
plaintiff has snoh a right. 

Neither the provieions of seotion 95 nor 
of seotion 82 of the Transfer of Property 
Aot (Act IV of 1882) can be relied upon 
in support of the right of priority olairoed 
by the reopordent. No provision of ary 
other legislative enactment was referred to 
at the Bar; nor am I aware of any. But 
the absence of any snob statutory provision 
oannot and should not, in my opinion, 
debar me from dealing out that simple 
justioe to the plaintiff to whioh be is 
manifestly entitled. The obstruotion on the 
part of the appellant comes with little 
graoe. These two pieces of property were 
saved by the aot of the plaintiff, which, 
though primarily impelled by motive of 
self-protection, b<id the effect of averting 
the sale the conBrmation of which would 
have carried away all, inoluding the ap- 
pellant’s inoumbranoes. The payment made 
by the plaintiff has enabled the appellant 
(o avail of her securities if she wished 
subject to the equitable olatms cf (he 
former. However it maybe, I think that 
I have power to do what the appellant is 
unwilling tc ocnoede. Precisely in oiroum- 
stanaes of this oarr, the Jaw, which is (he 
fountaic-besd of our jurisdlotion, gives os 
clear authority to aot cooordirg to justice, 
cqu'-ty and good ooEPoienoe* [Fide seotion 
3, olan?e (p), Oudh Laws Aot (Aot XVIil 
of )876)] and I am cf opinion that I 
would be so acting if I arply the prirciple 
of snborgation to this oase. There are ro 

elements in the plaintiff’s claim whioh 

would arrest the applioation cf that prinoiple. 
The payment was not made by him as a 
volunteer; he was not primarily bound to 
discharge the obligation resting on these 
two items of properties, he was obliged 
to do 80 for proteoting bis own bit of 
property and be baa paid not only a 

portion of 'the debt hot the whole 

debt. 

Now, what is this right of sobrogationP 
This question may bast be answered in 
the language of an emiuent Indiau lawyer 
Sir Rish Behary Gbose; "X now pass on 
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to tfae kind of subrogation of wbioh 1 am 
maioly going to speak to you to-day, namely, 
the substitution of one oreditor for another 
not by virtue of any aotual assignment 
but by operation of law, a right which 
does not depend upon a mere legal fiotion 
but upon the most obvious prinolple of 
jastioe and equity, and wbioh is reoognised 
iu one form and another in almost every 
system of law.” (Ghose’s Tagore Law 
Lsotures on Law of Mortgage, 4th Edition, 
Volume I, pages 331 and 332). 

The prinoiple of subrogation was applied, 
though not in express terms, by their Lord- 
ships of the Privy Council ‘in the interssts 
of jastioe, equity and good oonsoienoe,* in 
the leading oase of Qokuldast Qopalda$t v. 
Rambux Sheochand (20). Their Lordships, 
in oonsidering the dootrine laid down in 
the oase of Toulmin v. Steere (21), referred 
to and quoted from the judgment of Vice' 
Obanoellor Hall in Adams v. Arigel (22) 
and also from the judgment of Sir George 
Jessel, M. R., in the Court of Appeal in 
the same oase, then they prooeeded to notiae 
some deoisions passed in India and finally 
observed as follows : — 

“The dootrine of Toulmin v. Steere (21) 
is not applioable to Indian transaotione, 
except as the law of jnstioe, equity, and 
good oonsoienoe. And if it rested on any 
broad intelligible prinoiple of juetioe it 
might properly be so applied But it rests 
OD no SQob prinoiple. If it did, it oould not 
be exoluded or defeated by deolarations of 
intention or formal devioes of oonveyanoere, 
whereas it is so defeated every day. When 
an estate is burdened by a snooession of 
inoi:tgage8 , and the owner of an ulterior 
interest pays off an earlier mortgage, it is 
a matter of oonrse to have it assigned to a 
trustee for bis benefit as against intermediate 
mortgagees to whom be is not personally 
liable. 

In Indie, the art of oonveyanoing baa 
been and is of a very simple oharaoter. 
Their Lordships cannot find that a formal 
transfer of a mortgage is ever made, or 
an intention to keep it alive ever formally 
expressed. To apply (o such a prao'ioo 

the doctrine of Toulmin v Steere (21) 

( 20 ) 11 I. A. !26 (P. 0 .); 6 Bar. P.C. J. 54 ?j .0 C. 
101 .'). 

( 21 ) r 8 7 ) 3 Mer. 210 - 3 fi E R 81 ; 17 R.R. ^ 7 . 

( 22 ) ( 1877 ) 6 Ch. D. 654 ; 46 L. J. Ch. 352 ; 36 L. T. 


seems to them likely, not to promote 
justice and equity, but to lead to con* 
fusion, to multiplioatioD of documents, to 
useless technicalities, to expense and to 
litigation. 

“The obvious question to ask in tbe 
interest of justice, equity and good oon« 
science is, what was the intention of the 
party paying off the charge ? He bad a 
right to extinguish it and a right to keep 
it alive. What was his intention ? If there 
is no express evidence of it, what intention 
should be ascribed to him ? The ordinary 
rule is that a man having a right to act 
in either of two ways, shall be assumed 
to have acted according to his interest. 
In the familiar instance of a tenant for 
life paying off a charge upon the inherit- 
ance, he is assumed, in the absence of 
evidence to the contrary, to have intended 
to keep the charge alive. It cannot signify 
whether the division of interests in the 
property is by way of life estate and re- 
mainder, or by way of successive charges. 
In each case it may be for the advantage 
of the owner of a partial interest to keep 
on foot a charge upon the corpus which 
he has paid.” I have seen before that both 
the appellant and the respondent were parties 
to the suit of the first mortgagee, Fikhr- 
uddin. Both had equal opportunities to save 
their respective interests. Tbe appellant 
did not avail herself of that opportunity 
but the respondent did. I can conceive of 
DO just or even a reasonable ground, and 
none has been suggested at the Bir, for 
giving the benefit of the payment made by 
the respondent obviously for the protection 
of his own interest to the appellant. If 
1 allow tbe contention of the appellant, 
the result would be that the value of the 

charge which the respondent holds^ will be 
reduced to almost nothing [see Stevens y, 
Mid-Ilants RailmyCo. (2Z)]. ^ 

In the case of Blackburn Building Society 
V Cunhffe Brooks^ Go, (24) Lord Selborne, 
L C.. in delivering the judgment of the 
Court’ of Appeal, after deciding the question 
of tbe power of borrowing on the part 
of tbe Society, observed as follows as regards 
the rights of Bankers;— “And there is an 

(23 (1^7'*)8Ch 1064:42 L. J Ch 6fl4; 29 L. T, 
31B‘ 21 W R 8n8. 

(24> 1883 22 CU. D. 61; 52 L. J. Ch- 92; 4S L, T. 
33; 31 W. B. 93. 
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equitable principle ooneietent with the law 
of which I have spoken, sound in it?elf, 
and also fuflBciently established by authority 
which may entitle them, nevertheless, (o 
some benefit from their Reourities ; and if 
the facts of the case give them the benefit 
of that equitable principle, it is consistent 
with justice and with authority to say that 
irregularity of either the form or the eub- 
stance of their course of dealing shall not 
stand in the way of juetioe due to them.” 
Again, at page 71: “Regarded in that light, 
it is consistent with the general principle 
of equity, that those who pay legitimate 
demands which they are bound in some 
way or other to meet, and have had the 
benefit of other people’s money advanced 
to them for that purpose, shall not retain 
that benefit so cs, in substance, to make 
those other people pay their debts. 1 take 
that to be a principle suflBoiently sound in 
equity ; and if the result is that by the 
traneaetion which assumes the shape of an 
advance or loan nothing is really added to 
the liabilities of the Company, there has been 
no real transgression of the principle on 
which they are prohibited from borrowing. 
Well, applying that in the present case, we 
think (hat, as far as it can be made cot that 
the moneys which were advanced by the 
Rankers simply wer.t to pay the legitimate 
debts acd liabilities of Society, the Hcr.kers 
ought to have the bentfit of their jfcurity.” 
This decision was affirmed on appeal 
Bioj'S Co, V. Dhickburn and District 
Boiefit Buildiug S'ce'e V Lcrd Black- 

burr, in dfllvering (be judgment of the lienee 
of Lords, made the followirg observaticnf : — 

- Any perfcns, whether the Barkers or ary 
one else, might pay (ff the creditors and 
stand in the shoes of the creditor who ie paid 
off.... As I have already iulimafed, there 
could not, in my opinion, have been any 
objection made against the claim of a person 
who, whether at the request of the managers 
or without it, and whether a Banker or not, 
paid off one to whom the Society was liable, 
and either by exprefs or implied bargain 
purchased the claim of the person who was 
paid off. He wouM not be entitled to claim 
as lender of Ilie money ; but be would be 
entitled to claim us nhsignee of the creditor 
whom he hod paid off. 

(1^5) (USD {* A.C.S57sC4L. J.Ch. 370; 52 L. T. 
226i 33 W. l\ 30:>. 


The Court of Appeal, in the present ease, 
held that though there was nothing that 
amounted to an assignment to the Bankers of 
the claims of those who were paid off by the 
money advanced, yet if it could be shown that 
such claims were in fact paid off thereby, 
there was an equity in substance to give 
them, the Bankers, the same benefit as if 
there had been such an assignment. This 
is an important decision. It seems to be 
justice; whether it is teobnioil equity is a 
question which, I think, is not now before 
ibis House.” 

In the case of Neath Buildi'nj Society v. 
Luce (26) Ohitty, J. said as follows r — 

Toe second question arises in working 
out the equity of the person who ha* leot to 
the Society suras in excess of their borrowing 
power. Snob sums it is clear be cannot 
recover on the contract of loan, but it is also 
established that be has an equity of eubroga* 
tion which ie expressed by Lord Selhorne in 
Blackburn Building Society v. Cunl fe Brookt 
4' Oo, (24f) as a right to be re paid such 
portion of the amount lent ae went to pay 
the legitimate debts of the society. To this 
extent the lender is entitled to stand in the 
shoe.* of the creditors. Brt that case also 
contains a further illuRtre'ion of this right of 
the lender. If the Society has made advanaes 
to members out of the amount lent, and 
obtains recuiities in r'.speot of these advances, 
then the lender is entitled also to have the 
benefit of those secaritles.” 

I may also refer to the judgment of Romer, 

J , in the caeo of Chtirjcyni v. Alien (27) cf 
Warrington, J.. in Butler v. Bice (28) of 
Mcf kerjee, J , in Qurdco Sinjh v. Ohandrikha 
Sxngh (29^ and of Stanley, C. -1., and Banerjt, 
J,, in Uar Brasad v Roghtnani'in Braead (30) 
in support of the view which I am taking in 
(his oaso. 

The general rule, therefore, ie that 'one who 
advances money to pay off a charge become* 
in equity a transferee of the charge and 
intends to keep it alive.’ This is well ex* 

(26) nsno' 43 Ch, D. l.5S;59 L. J. Ch.8j 61 L. T. 
611 at p. n]5; 38 W. K. I?2. 

(27) (1899) 1 Oh D. 353; 68 L. J. Ch. 160; SOL. T. 
UCr 47 W. R. 200. 

■ 28 (1910/ 2 Ch. D. 277; 79 L. J. Ch. e62| 103 L. T. 
94. 

(291 1 Ind Ca8. 9^- 36 0. 193j 60. L. J. 611. 

(.30) 1 Inti. Caa. 825; 31 A. 166; 6 A. L. J. 67 
oud 852. 
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preased by Sir Bash Bebary Ghose at page 
348 of bis book already referred to : ~ 
'‘Striotly speakiog, therefore, when one of 
seTdral mortgagors redeems a mortgage, 
be 19 eotitled to be treated as ao assigoee of the 
seenrity wbioh be may enforce in the nsoal 
way for tie purpose of re imbursing himself 
It is troe seotion 95 of the Transfer of Property 
Aot allows only a sharge on the interests 
of the eo^mortgagors. Bat whatever may be 
the trae oonstrastion of this nnskilfnlly 
drawn and olamsiiy worded seotion, I ventnre 
to think it does not impose any new harden, 
and the charge wonld have the same priority 
as the scoarifcy whioh has bten redeemed on 
the prinoiple that the benefit of enbrogatiou 
may be claimed by any person who redeems 
a mortgage on an estate in wbiob be is only 
partially interested. Tenants for life, lessee?, 
and purohasers of a part of the mortgaged 
estate, all come within this rale, and are 
entitled to enforce any seonrity redeemed by 
them against other persons interested in the 
equity of redemption for their proportion of 
the mortgage-debt.” The resnlt is that the 
eeaond point taken on behalf of the appellant 
Also fails. 

The learned Pleader for the plaintiff* 
respondent drew oar attention to ecotion 
8- of the Transfer of Property Act 
(Act IV of 1882). That section in 
terms does not advance the cess of the 
a - any fcrther than that all the three 

items of properties are liable (o contribute 
rateably to the debt of Pakhraddin. It. 
however, seems to be settled law ' that the 
Owner of one of those properties who pays 
oft the mortgage shall have a charge on 
another for any portion of the debt. [Vide 
Mi Mohammad Khan v. Court (f Ward$, 
OiiAanpur Eiiole (14 ]. The rale is stated 

Mortgage, Sixth 
ts-ditior, section 1347, in the following 

The effect of the equitable doc- 
rmes of contribution and marshalling is 
followf:— if eeveral estates, wbe- 
or of several owners, be mort 
sage for or subject equally (and not one 
8 surety or collateral security for the 

debt ; or if the owner of 
., ®*tate8, having mortgaged one of 
O', charges his real estate with ordevbei 
th« payment of his debts and 

diffftr^^ f descend or are devised to 

unerent persons (for the rule will not held 


where they come to the same pereon) and 
though one of them pass by a specific 
and the other by a residuary device ; the 
several estates ehall contribute rateably 
to the debt ; being valued for the purpose, 
after deducting from each estate any other 
incumbranoe by whioh it is affected ; and 

a vendor’s lien being reckoned like any other 
incumbrance.” But that each item of the 
property is burdened with a charge for 
the proportionate amount is not enough for 
the suoceRs of the plaintiff’s claim. The 
real question is one of ‘priority’ as against 
the incumbrances existing in favour of 
the appellant. This question I have already 
answered in favour of the respondent. No 
other point was argued before us. 

I would dismiss (he appeal with costs. 

D.iNiKL3, A, J. C, — I agree that the appeal 
must be dismissed with costs. Where the 
sale to be set aside has taken place in 
execution of a mortgage decree a proceed- 
ing under Order XXr, rule 89. is esFentially 
a preoseding by way of redemption. This 
is evident from the fact that the sale is 
set aside not on paymert of sale price but 
of the decretal amonnt. The plaintiff’s 
right to get the sale ret aside arises in 
virtue of his having an interest in the 
equity of redemptirn of a portion of the 
mortgaged property. lamely, 45 h-pAt/s cf 
Atwatmau wliich he purchased in exeention 
of a simple money decree. This is, there- 
fore, a case in which ore of several mort- 
gagors has redeemed the mortgaged pro- 
perty and obtained possession thereof and 
if, as the lesried Subirdinate Judge has 
rightly held, exactly covered hy section 95 
of the Transfer of Property Act. 

The or ly other qi e^tion is tho point of 
time from whioh the plaintiff’s charge is 
to be reckoned, This is not stated in 
eeofion 95, but the trre answer clearly is 
that it is the date from whioh Ire became 
a 00 mortgagor, e., the date of his pur- 
chase, Once be has acquired a right to 
redeem he cannot he made liable for 
subsequent itioumbrances to whioh he was 
not a party. The interpretation contended 
fer by the appellant, namely, that hia 
charge is subsequent to any inoembranoes 
by the owoers of other portions of property 
right up to the date when the sale was 
Hot a'^ile, wonld lead <o resuHp, on the face 
cf them, inequitable and absurd. Suppose A 
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and Bare owners of two properties mortgag' 
ed to 0, and that G ie aboat to take pro* 
eeedings to enforee his mortgage. A is 
in a position to redeem B is not. B 
prooeeds to inoar farther loans on the 
seoarily of his property antil the equity of 
redemption is worth nothing. Clearly id’s 
oharge oannot he made eahjeot to these 
later ineambrances. It woald be aeelees 
giving oharge on the property of the oo* 
mortgagors if the latter are to have it in their 
power at any time to render the right value* 
less. 

Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1601 op 1917, 
January 19, 1 921 . 

Pjeier.f:— Sir Shadi Lai, Kt,, Chief Jaatioe, 
and Mr. Jnetioe Wilberforoe. 

MUHAMMAD SHAFl and oiubks — 
PliAlNTlKKS— *Al PZLLANTS 
xersus 

ABDUL RAHIM— DfFENDiNT— 

RE^Pf'NDE^T. 

CiL-it Procedure Code (Act V v/ lOCS^, ji. 92— Co/tec- 
tor,ilut,fof—l'itilure of Colleclor (o consider otatlfiii 
HI section— Sanction, calidihjof. 

Although it j.s Ocsiiablp that a Collector, before 
"■ranting Sanction for a suit under section 92 of the 
Civil I’rocedtirn Code, ahouhl consider >vlietlicr the 
(rust is a public trust, wbether tbere are pimie /acie 
.ri'ounds for holding that there has been a broach 
of sncli trust and whether the persons suing are 
persons who have an interest in the trust, yet 
bis failure to consider these matters, does not in 
any way invalidate a sanction granted by him. 

First appeal from the decree of the Dietriot 
Judge, Delhi, dated the 2ith April 1917. 

Mr. Aziz Ahmad, for the Appellants. 

Lala M(/t Sapor. R. Sm for the Respond- 
ent. 

JUDGMENT.— The plaintiffs in this ease, 
who claim to he the Mvt-iallis of a moeqoe, 
sued for the removal of the Imam, actual 
pofpession of the mo'que and other reliefs. 
They obtained sanoticn for the suit order 
peoiion 9^, Civil Procedure Code, from the 
Colhntor, hut this eanotron was held by the 
District Judge not to be a proper sanction in 


law and the sait was, therefore, dismissed as 
not maintainable. Against this decision the 
plaintiffs have appealed 

The dret point raised is that the Coart-fee 
viz., Rs. 10, is insnflBoient. The Court- fee 
payable is admittedly that paid in (he drst 
Court, and Mr. Moti Sagarfor the respondent 
olaime that the appeal ehould, therefore, 
be dismissed. He refers especially to 
Lehh Bam v. Ram,i Das (1) as an 
authority iu his favour. In this case, 
however, the question of Oourt.fee came op 
before the admitting Judge and that Judge 
then expressed bis doubt as to the Conrt*fee 
payable and ordered the question to come 
before the Division Bench hearing the case. 
In these ciroamitanoes, we consider that the 
appellants were to some extent justiBed in 
postponing the payment of Court-fee which 
they declared before the admitting Judge 
that they were ready to pay as directed. 
We have, therefore, directed that the full 
Court fee shall be put in by 4 p. h. to-day, 
and as Counsel undertook that this will be 
done, we proceeded to bear the appeal. The 
Court fee was duly paid. 

Ah for the merita of (he case, it is clear 
that the Collector in giving eanetion in no 
way exercised bis judgment as to whether 
the oaee was one in which be should grant 
sarotion. His order was to the effect that 
it vias bis piaotioe never to refoee permissun 
Dtless there was a libelibocd of the breach 
of the peace or cf public trust funds being 
dissipated in UEeless litigation or unless (he 
matter was so politically important that a 
decision by executive authority was prefer* 
able, From his order it is oleartbat be did 
not consider whether the pereons suing were 
persons who bad an interest in the trust or 
whether the trust was a public trust and 
whether there were prima facie grounds for 
holding that there had been a breach of such 
trust. The District Judge held that bis 
emission to consider such points was a vital 
defect and that the sanction was not a valid 
one. He based his decision on Sajedur Raia 
OhowdhuTy v. Qtur }dohun Daa (2) and Mr. 
Moti Sagar for the respondent has argued hia 
oa.'e on Ihe same lines. Section 92 itself, 
however, requires lo particular consideraticn 
of any of the above questions by the Collector 

(1) S7 lud. Cas. 216; 1 L 234. 

(2) 24 C. 418 at p. 428; 12 InJ. Dec. (n. 8.) 940. 
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aod the remarks in 8a:eiur Baja Ohowdhuri 
V. Qour Mohan Das (2) are entirely obiter. 
Mr. Moti Sagar has bsen able to refer ns to 
DO anthority that the Gollestor is reqaired in 
bis order to show that be has oonsidered the 
points referred to in the Galontta jadgment, 
and there is no other anthorify of any Indian 
Ooort in favour of this proposition. While, 
therefore, we agree with the remarks of the 
Galontta High Gonrt to this extent that it is 
desirable that a Colleotor before giving sano* 
tion ehonld exeroise his jadgment on the lines 
indioated we do not oonsider that a failare 
to do so in any way invalidates the sanotion 
granted. 

We, therefore, aosept the appeal and re- 
mand the oase for deoision on the merits. 
Costs will be oosts in the eause and the 
Coart fea paid in this appeal will be re* 
fonded. 

Appeal accepiei. 


BOMBAY HIGH GOURT. 

Okiqinal Giva JoauDicnoK Suits Nos. 910, 
911, 912, 955, and955 of 1920. 

Angnst 6, 1920. 

Present-, — Mr. Jnstioe Setalvad. 

Tbe BOMBAY MUNIGIPALITY— 

Plaintiff 

tersus 

M. DAMODAR BROS, and oraERS — 

Defendants. 

Land AcquisUionAct (I of \ tt94;, IP. 31 , 47— C«<'> of 
Bomba !/ Municipal Act (Ilof \ 8^8^, s. 91 — 
o/iand 6{/ Government on behalf of Municipal Comoiia^ 
stwer of Bombay — Land when vest s in Commi.iaioner — 
Monthly tenancy, whether determined^'' I'est", ineaniny 
^Jf^^rocedure — Rent (War Restriction) Act 
' I of 8, 9, applicability of, to land acquired 

Mncfer the Land Acquisition Act. 

The interest of a monthly tenant in property which 
>9 eing acquired under the Land Acquisition Act 
mes to an end when the property vests iu the 
collector under section 16 of the Act. The effect of 

and the resultant vesting is equally 
iin^° onmplote in the case of acquisition 

p hy Government on the application of tl.e 

ommiHBioner under section 91 of the City of 
oombay Municipal Act. [p 673 col. 2.] 


The vesting contemplated by section 91 of the City 
of Bombay . unicipal Act is such as would result 
under the Land Acquisition Act. [p. col Z ] 

Section 9 1 of the City of Bombay Municipal Act 
pro tanfo modifies the provisions in the Land 
Acquisition Act so as to vest the property in the 
Corporation on payment of compensation awarded, 
instead of in the Government and, therefore, no 
transfer from Government to the Corporation is 
needed, [p. 574, col. 1.] 

The provisions of section 31 of the Land Acquisition 
Act do not apply in the case of acquisitions made by 
virtue of the provisions of section wi of the City of 
Bombay Municipal Act and payment of the com. 
pcnsaiiou amount by the Commissioner is enough, 
[p 674, col. ] 

The rowiiis not bound by the provisions of any 
Act unless directly or by necessary implication 
referred to therein, and for this purpose the ( rown 
means not only the King but also Ofiicers of State 
acting on behalf of the Crown in discharge of their 
executive duties. The provisions of the Bombay 
Rout Act, therefore, cannot affect tlie rights and 
powers of Government and their OlRcers under the 
Land Acquisition Act, [p 675, col. I.] 

The Bombay Rent Act M’as not intended to apply 
to premises acquired under the Land Acquisition Act 
for public purposes. The whole object of such an 
acquisition is to get the land immediately for useful 
public purposes and it would be defeating that object 
to lay down that the public body acquiring the land 
is not entitled to immediate posses.sion. The general 
provisions of the Rent Act cannot bo held by 
implication to repeal and overritle particular and 
special enactments like the Land Acquisition Act 
and the Municipal Act. [p. 674, col. 2 ] 

Sir Thomas Slrangman, Advooate-Gereral, 
for the PlaiDtifFs. 

Mr. MuUa, for the Defeedants in Sait Nos 
910 and 956. 

Mr. BahaJurj', for the Defendants in Suit 
No. 911. 

Mr. Coltman, for the Defendants in Sait 
No. 912. 

Mr. M, Mehta, for the Defendants in Sait 
Nc. 955. 

JUDGMENT. — Iu the year 1917 the 
Monioipal Corporation of the City of Bombay 
adopted in its final forma saheme for the 
widening of Churohgate Street and Armenian 
Dane within the Fort of the City of 
Bombay, and for the devplopment of that 
portion of the Fort whiah was under their 
ooueideration ever ainoe 1914, and deter- 
miutd for that purpose to aaquire aertain 
properties abutting on those streets. Having 
failed to acquire the properties by private 
agreement with the owners thereof, it was 
eousidered neoesaary to have resort lo the 
provisions of section 91 of the City of 
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Bomb&y Maaiaipal Aot. The Mnniaipal 
Oommiasloner, with the approval of the 
Standing Committep, moved the Government 
of Bombay to aoqaire these properties on 
behalf of the Corporation ander the Land 
Aeqoiflition Aet. The Government of 6om> 
bay tbereopoD, on the 23rd of Jnly 1917, 
notiBcd the acquisition of five plots in 
Armenian Lane oalled plote I to V (Exhibit 
A). On the let of December 1917 tbe 
Governor-in Connoil isaned tbe neoeeaary 
notifioation for the aiquieition of seven plots 
situated in Cburohgate Street, oalled the 
plots Vl to XII in the said notifioation 
(Exhibit B). Exhibit H is the plan showing 
tbe nature of the sobeme and the properties 
to be aiquired. The plots marked I to V 
on tbe plan are oovered by the notifioation 
Exhibit A, and the plots marked VI to 
XU on plan Exhibit H are oomprised in 
notifioation Exhibit B. Tbe properties 
involved in this litigation are properties 

V and VI on the plan Exhibit H. Property 

V is sitnated in Armenian Lane and property 
Vl is situated at the junotion of the Cburoh* 
gate Street and Esplanade Road, Sir 
Mahomed Yusuf was the owner of both 
these properties and he had lot the said 
properties to one Divesbwar Purebotam 
under the lease, dated 12th of December 1917 
for a period of three years from tbe Ist of 
November 1917. 

After the properties were notified for 
acquisition as stated above, the Coileotcr 
proceeded to determine the compeoeation 
payable to Sir Mahomed Yusuf in raspeot 
of these properties. The per-ons olaiming 
(o share in tbe oomponsation to be awarded 
wero, Sir Mahomed Yusuf, the Gresham 
Life Aseuranoe Sosioty, who claimed oertain 
easements on the properties acquired, and 
Government, to whom osrtaio annual pay- 
ments were made for the land. The lessee, 
Divesbwar, had no olaim to share in the 
oompensation to bo awarded, beoanse by 
olaure 16 of his lease, it was provided that in 
case the buildings wpre required by any publio 
body or Government, the lease was to bs noil 
and void. 

By the time the ptooeedings before the 
Colleotor terminated, bat before his award 
was aotually publisbod, the Exeoutive En- 
gineer of tho Municipality and Sir Mahomed 
Yusuf oame to an agreement that was 
embodied in tbe oorrespondenoe Exhibit 
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D, whereby, in oonsideration of Sir Mahomed 
Yusuf agreeing to pay the portion of the 
oompensation payable to the Gresham Life 
Assnranse Sosiety and to Government and 
his further agreeiog not to olaim from the 
Munisipal Corporation the oompensation 
payable to himself, the Munioipility agreed 
to convey to Sir Mahomed Yusuf tbe residue 
of the land acquired from him after retain* 
ing tbe portion neoessary for the purpote 
of widening the street and also in addition 
aertain strip of land whioh the Munioi* 
pality were to get under tbe arrangement 
with tbe Wadia Trust being tbe owners 
of property No. XI. Sir Mahomed Yufuf 
also agreed to pay tbe costs of any suit 
or suite that tbe Municipality might have 
to file for the purpose of ejecting the 
oconpaDis of tbe said premises. Tbe above 
arrangement was approved by tbe Municipal 
Corporation, but no conveyance has yet been 
given to Sir Mabomed Yusuf. 

Tbe Executive Engineer informed the 
Colleotor of tbe above arrangement and he 
tberenpoD, on tbe 2itb of November 1919, 
published his award (which was ready in 
July but (he publication of which was 
postponed beoanse of tbe oegotiatiocs that 
were going on between the Municipality 
and Sir Mabomed Yueof) whereby be 
fixed tbe amount of compeneation at 
H>. 19,^4,948 and apportioned tbe same as 
foIlowE: — 

Bs. 

Sir Mahomed Yueof ... 19,61,652 
Ihe Gresham Life Aesur- 

BDoe Society ... 21,300 

Government ... 1,996 

By bis letter cf tbe same date, the Col* 
lector forwarded the award to the Municipal 
Commissioner and requested him to arrange 
to send bis Surveyor, on the 4tb of 
December 1919, to receive charge of the 
land from tbe Collector's Surveyor. On 
the 3rd of December 1919, tbe Executive 
Engineer forwarded to the Colleotor two 
cheques of Sir Mahomed Yusuf for tbe 
amounts payable respectively to tbe Gresham 
Lifn Aapuranoe Society and to Government. 
Tbe Collector [aid those amonnts to tbe parlies 
concerned. 

On the 9th d December 1919 the Ool* 
lector’s Surveyor and the manager of Sir 
Mahomed Yueuf signed Exhibit M, whereto 
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it is rssorded tbat they bad respsntively 
banded over and taken charge of plots 
Nos, V and VI. On the same day the 
Collector’s Sarveyor wrote a letter (lllihibifc 
N-2) to Mr. Jamshedji Fitter, the 
Acqaisitioo Offiser of the Manieipality, and 
sent along with it what is sailed a oharge* 
reoeipt for these properties and the same 
was signed by Mr. Fitter and the Colleo- 
tor’s Surveyor (Exhibit J), whereby it is 
recorded that they bad respeotively taken 
and banded over charge of the said plots. 

The Munieipality, by their letter of the 
22nd of December 1919, required the 
occupants of these properties who were 
monthly tenants of the said Diveshwar to 
vacate the premises in their occupation by 
the diet of December 1919. Some of the 
occupants have vacated the premises in their 
occupation and others have remained on the 
premises on the understanding with the 
Municipality that they would vncate on a 
fortnight’s notice. The defendants dis- 
regarded the said notices and the Munioi* 
pal Corporation has died these suits for 
recovery of possession from the present 
defendants, and the second plaintiff Sir 
Mahomed Yusuf has been joined as co- 
plaintiff out of caution, as the plaint says, 
by reason of the agreement with him. The 
defendants in Suit No. 910, Messrs. M. 
Damodar Brothers are the occupants of 
premises comprised in No. V on Exhibit 
H, and the defendants in Suits Nos. 911, 
912, 955 and 956 are occupants of premises 
comprised in No. VI, It was agreed that 
all these suits should be tried together as 
many of the points arising in these oases were 
common. 

Several questions of law were raised 
and were argued at considerable length by 
Counsel appearing for the various parties. 
It is contended on behalf of the first plaintiff 
that, by virtue of the provisions of section 
91 (2) of the City of Bombay Municipal 
Act, the properties vested absolutely in the 
Corporation who thereby acquired all 
existing interests in the property and that 
such vesting gets rid of everybody, that 
the provisions of the Rent Act do not apply 
in the case of the occupants of such 
premises and that, even if the Rent Act 
applies, there is satisfactory cause for the 
recovery of possession. It was contended 
for the defense. (1) that there was no 


vesting of the premises in dispute in the 
Corporation, baoause the provision? of the 
City of Bombay Municipal Act and the 
Land Acquisition Act had not been complied 
with ; (2) that when property vesta in the 
Corporation under section 91 of the City 
of Bombay Municipal Aot such vesting ia 
not of such an absolute character as the 
vesting in Governmeot under section 16 
of the Land Acquisition Aot ; and (3) 
that, in any event, the Bombay Rent Aot 
applied, and that, under the ciroumstanoes 
of the case, there was not suflSoient cause 
for ejecting the defendants within the 
meaning of the proviso to section 9 of the 
Bombay Rent Aot. The special oiroamstanoes 

regarding the different defendants were also 

gone into in support of the contention 
that if decrees were passed in favour of 
the Corporation the defendants should be 
given considerable time for giving possession 
in order to enable them to make other 
arrangements. 

Under S 6 .ti 0 n 16 of the Land Aequieition 
Aot, 1894, when the Colieotor has made 
he award he may take possession of the 
land whioh shall therenpon vest absolutely 
in the Government free from all inonm- 
branoes; and, under eeotion 47, if the Oolleotor 
moppoeed or impeded in taking pcsseeaion 
of the land, he can enforce the surrender 
himself, if be is a Magistrate, or, if not a 
Magistrate can apply to the Oommlaeioner 
of Police to enforce such surrender. It 
18 not denied that the interest of a monthly 
tenant comes to an end when the property 
vests ID the Collector under section 16. 

1 he effect of the acquisition and the resultant 
vesting must, to my mind, be equally 
effective and complete in the ease of acquisition 
undertaken by Government on the appiioaiion 
ot the Commissioner under section 91 of 
the City of Bombay Municipal Act. Relianoo 
was plaood onthe fast that, while see, ion 
16 of the Lond A.qnisition Aot and seo. 
t.on 41 of the city of Bombay Improve- 
rnont Trust Aot spoke ot vesting absolntely 
r; all ononmbianoes, seotion 91 

ot the City of Bombay Munioipal Aot 
merely used the expression ' vest. ' Bat I 
think that when the Alnmoipal Aot provides 
for aequisitiou by resorting to the Land 
Aoqaisition Aot the vesting oontsmplated^ 
snoh as would result under the latter Aoi" 

It was oontsuded that under seotL 16 
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of the Land Aoqnisition Aot the properties 
ooald only vest in the Government and as 
the Government had not conveyed the 
properties to the Uorporation, the latter 
had acquired no title to the properties and 
reference was made to the provisions of 
Part Vn of the Land Acquisition Act 
which deals with acquisition of land for 
Companies and it was pointed out that 
section 41 contemplated the transfer of the 
acquired land by Government to the Company 
concerned. 1 think section 91 of the City 
of Bombay Municipal Act pro tanio modiBes 
the provisions in the Land Acquisition Act 
so as to vest the property in the Corpora* 
tion on payment of compensation awarded, 
instead of in the Gjveromenl; and. therefore, 
no transfer from Governmsnt to the Corpora* 
tion is needed. 

It was contended, further, that, inasmuch 
as the Collector had not tendered payment 
of the compensation awarded to Sir 
Mahomed Yusuf and had not paid it to 
him as required by section 3i of the Land 
Acquisition Act, the Collector was uot 
entitled to take possession and hand it 
over to the Municipality. I do not think 
the provisions of section 31 apply in the 
case of acquisitions made by virtue of the 
provisions of section 91 of the City of 
Bombay Municipal Act and payment of the 
oorapeasalion amount by the Commissioner 
is enough. 

it was next contended that in fact no 
possession was taken by the Collector and 
handed over to the Municipality and that 
Kxhibits 2, M, N and J were merely 
paper transaotions. 1 am unable to regard 
these as merely paper transactions. Moreover, 
in the case of acquisitions under section 
91 of the City of Bombay Municipal Act 
1 do not think the taking of possession by 
the Collector and his handing over the 
Hame to the Municipality is necessary. As 
I have pointed out above, the property 
vests directly in the Corporation without 
the intervention of Government or^ the 
Collector, and when the property is so 
vested in the Corporation, they are entitled 
to take possession, which they are seeking 

to do by these suits. ^ 

Then it is contended that, inasmuch as 
the compensation awarded to Sir Mahomed 
Yueuf has admittedly not been paid and 


the arrangement arrived at with him had 
the effect to avoid such payment, even if 
it was not entered into for that very pur* 
pose, the provisions of section 91, clause (2), 
were not complied with and the property 
did not vest in the Corporation. When 
the Collector informed Sir Mahomed 
Yusuf of hie award on the 24th ofNovem 
her, Sir Mahommed Yusaf replied to the 
Collector on the 23rd of December 1919 to 
the following effect:— 

I beg to state that my claim for com* 
pensation amountiog to Rs. 19,hl,652 0'0 as 
mentioned in the award has been satisfied 
by reason of the arrangement arrived at 
between the Municipal Corporation and me 
and which is embodied in my letter to the 
Municipal Executive Engineer, dated the 
29th September 1919 and bis letter to me, 
dated the 5th November 1919. ” 

I think the money was to all intents 
and purposes paid to Sir Mahomed Yosof, 
although the money did not actually change 
hands as the Municipality retained the same 
as the price of the laud that tbey^ had 
agreed to convey to Sir Mahomed Aasaf. 
The Manioipality could have given a cheque 
for the amount to Sir Mahomed Yusuf 
and he could have immediately returned it 
to them in fulfilment of his agreement. 
Such a formality was unnecessary. I, there* 
fore, hold that the property, the subject- 
matter of these suite, vested absolutely in 
the Municipal Corporation and that sucb 
vesting put an end to all interests in the 

property. 

Then, the question arises whether in such 
a case the provisions of the Bombay Rent 
Act apply. I think that the Bombay Rent 
Act was not intended to apply to premises 
aoqnired under the Land Acquisition Act for 
public purposes. The whole object of such 
an acquisition is to get the land immediately 
for useful public purposes and it would be 
defeating that object to lay down that the 
public body acquiring the land is not en* 
tilled to immediate possession. The eeDcrsi 
provisions of the Rent Act cannot be held 
by implication to repeal and override 
particular and special enactments like the 
Land Acquisition Act and the Municipal 
Act ; Dodds v. Shepherd (1). As already 

( 1 ) (1876) 1 Ex. D. 75 atp. 78j 46 h, J, Ex. 457i 34 
L. T. 368i 24 W. R. 322. 
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pointed out, under eeotion 47 of the Land 
Aoquisition Aot the Colleotor is empowered 
to saznmarily enforoe sarreuder of posses* 
sion without the intervention of any Court 
and the Rent Aot oannot override that 
provision. Moreover, the Crown is not 
boand by the provisions of any Aot unless 
direotly or by neoessary implioation re* 
ferred to therein and for this purpose the 
Crown means not only the King but also 
Offioers of State aoting on behalf of the 
Crown in discharge of their ezeoutive duties. 
The provisions of the Rent Aet. therefore, 
oannot affeot the rights and powers of Gov- 
ernment and their Offioers under the Land 
Acquisition Aot. 

But whatever that may be, assuming 
that the Rent Aot applies, I have no doubt 
that the premises are required by the 
Corporation for a satisfaotory oause. The 
evidence of Mr. Maokison, the Executive 
f^Odioeer of tho Mooioipality, shows that 
the whole scheme of the widening of the 
Churohgate Street and Armenian Lane hangs 
together and they cannot get on with the 
soheme till they get possession of the pre- 
mises, the subject-matter of these suits. 
Plots Nos. I, II, III and IV are all cleared 
now and a good number of the tenants of 
plots Nos, V and VI have agreed to remain 
on the premises in their occupation on 
the understanding that they would vacate 
on forty-eight hoars' notioe and some of 
them to whom such notices have been 
served have already vacated. It is, there- 
fore, absolutely neoessary for the Munici- 
pality to get possession of the premises 
occupied by the defendants In these suits 
in order to enable them to carry out the 
whole eoheme and to fal61 their obligations 
under the agreement with Sir Mahomed 
xusuf. The plana submitted to the Mnniai- 
palily by Sir Mahomed Yusuf for the 
development of the areas that would go 
to him have been passed and the buildings 
according to these plans aan only be oon- 
ctrnoted if the Munioipality oan obtain 
possession of the premises, the eubjeot- 
matter of these suits. 

There is no doubt that with regard to 
some of the defendants, it is considerable 
ardsbip that they are required to vacate 
toe premises in their occupation. This is 
particularly the ca<ie with Messrs. M. 
uamodar Brothers, the defendants in Suit 


No. 910, and Messrs. D. Macropolo and 
Co., the defendants in Suit No. 912. 
But where any scheme of large public 
utility, such as the Municipality have 
undertaken in this instance, is to be carried 
out, individual hardship of this character 
is unavoidable. Mr. Mackison deposed that 
when the scheme is fully carried out, the 
Churohgate Street and Armenian Lane will 
ha considerably widened, to the great con- 
venience of the congested public traffic in 
those streets and the development of this 
quarter will provide double the letting 
space for offices of what is available at 
present. 

It is contended that the notice given by 
the Municipality on the 22Qd of December 
to vacate by the Slat of December 1919 
was not a sufficient notice and that, there- 
fore, these suits mnst fail and that the 
Munioipality can sue for possession only 
after giving a month’s notioe to vacate. 
The lease of Diveshwar, as already pointed 
out, terminated on the aoquisition and on 
such determination the monthly tenancies/ 
of the under-lessees, the defendants, also 
came to an end. Thereafter they remained 
on the premises merely as tenants on 
sufferance and they were not entitled to a 
month’s notice. 

It is contended that the Municipality 
should at present take possession only of 
the portions actually required to be thrown 
into streets to be widened. Even if this 
were practicable, it would upset and virtual- 
ly make it impossible to carry out the 
whole scheme which involves re-selling of 
the areas not actually thrown into the 
streets for the purpose of carrying out the 
scheme economically and bene6cially in the 
public interests. Section 296 of the City 
of Bombay Municipal Aot expressly em- 
powers the Municipality to acquire in addi 
tion to the land actually required for widen- 
ing any public street all such land and 
buildings outside the intended regular line 
of such street as it shall deem expedient 
and to sell such additional land. 

Only a small portion of the premises 
occupied by Messrs. Javeri and Co the 
defendants in Suit No. 911, ig fco be 
utilised in widening the Armenian Lane 
bat the rest of the area the Maniaipalitj! 
have agreed to give to Uongini Brothers in 
oousideratiou of their removing tlie po. -igu 
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of their premises withio the set-baok Hoe 
in the Chorchgate Street, exsept a little 
strip which they have arranged to give to 
Sir Oo^asji Jehangir, the owner oC plots 
Nos. VIl and Villas part of the arrange* 
ment with hira. There ia really no hard- 
ship in the case of Messrs. Javeri and 
Co. They have hired other premises 
into which they have already removed part 
of their offices and stock. With regard to 
Messrs. Dharamsi and Co., the defend- 
ants in Sait No. 955. and the Madras 
United Spinning and Weaving Mills Co. 
Limited, the defendants in Sait No. 956, 
there ia no particular hardship. With 
regard to Messrs. M. Damodar Brothers 
and Messrs. D. Maoropolo and Co., 
as well as with regard to the other defend* 
ant?, it must be remembered that they 
had ample warning aboat their being reqnir* 
ed to vacate their premises, The notiBaa* 
tions for the acquisition of the properties 
oocapied by them were promulgated as early 
in 1917, and they must be perfectly aware 
that the acqaisition was being proceeded 
with. A petition on behalf of various 
oooupants, including some of the defendants 
in these suits, was addressed to the Munici* 
pil Corporation prayhig that the time for 
demolishing the buildings in Churchgate 
Street be extended (Exhibit K). On the 
9th of September 1919, the Standing Com- 
mittee resolved not to comply with the 
request of the applioanta and, on the drd 

of November 1919. the Corporation declined 

to interfere, and the applicants were 
informed of this o.r the 7th of November 

1919 The applicants presented a petition 
to Goveromeorend, oo the 5th of Fabraery 
1920, tho Government refaaed to eomply 
with the reciaest of the applmente o delay 
The aoheme (Exhibit L,). Under the ..r- 
aamstanaea, I think that the Mamo.pahty 
moat eaaaeed and tho defendapts ahoold be 
ordered to vaeate the premises in their 
oooDpation and to hand over v»eant posses, 
eion thereof to the Bret plamtiB. In view 
of the feet, however, that there is monsoon 
at present, I direct that eveeption of the 
decrees be stayed till the 5th of October 
next. The defendants must pay to tbe 
erst’ plaintiff compensation for use and 
o 3 onpation as prayed in the plaints in the 
respective suits from the Ist of January 

1920 except in the case of tho defendants 


in Suite Nos. 910 and 956 of 1920 who 
must pay such compansation from the 1st 
of February 1920. The defendants must 
pay the cists of the Brat plaintiff. The 
second plaintiff has, I bslieve, not iuourrsd 
any separate cost?, but if he ha?, be 
must bear bis own costs. It was really net 
necessary to have joined him as plaintiff. 

Appeal alliused. 


LAHORE HIGH COURT. 

SicoKD Civil Appsal No. 29 of 1917. 

January 27, 1921. 

Prexent:— Mr. Justice Broadway and 
Mr. Justice Abdul Rioof. 

NARAIN vSINQHano AHorass -Plaintiffs 

— Appellants 
versut 

WARYAM SINGH and otkerc— 

DEFXNDAHTS — RgSPlNOfNTS. 

Vfc-empHcn, evtuion of^Ecchaiige, validity of. 

The law of pre-emption may he evaded by any 
lo«'al means, and there i4 notliiug illegal in a man 
becoming a proprietor io a village under an eschango 
whore he anprohends that a sale effected in his 
favour would bo pre empted, [p. 678i col. J.J 

Second appeal from the decree of the 
District Judge. Ferezspore, dated the 18th 
December 1916, reversing that of the 
Subordinate Judge, 2nd Clasp, Ferozspore, 
dated the 25th August 1916. 

Mr. Aits Ahmad, for the Anpellants. 

The Hon'ble Pandit Sheo Narain, R. B., 
for Respondents Nos. 2 and 3. 

JUDGMENT.— The plaintiffs in this case 
are residents of Sadui Jaimal Singh. They 
instituted a suit for possession by pre- 
emption of 235 kaniU, 18 marlas of land 
situate in their village on payment of 
Bs. 4.500 which they alleged to be its 
market-value. The land in suit bad 
originally belonged to Ganda Siogb, a 
resident of the plaintiffs' village, and bad 
been parted with by him to Ohet^ Singh 
and Sarmukh Singh, residents of Dhmdsab, 
under a deed of exchange, dated the 15tn 
March 1915. The plaintiffs alleged that 
although this deed purported to be a deed 


Vol LX] 

KARilN SIflOH V. WiRTiU SIMOB. 

of ezohftDge, the traneaotioD was really a 
sale Doder the gaise of ao exohange. The 
Trial Ooart aoaepted the view advaneed by 
the plaintiffs and granted them a deeree 
for posiessioD of the said land on payment 
of Rs. 8,655, Against this deeree Chet 
Singh and Sarmakh Singh preferred anappeal 
to the Dlstriot Judge who oame to the 
eonolasion that the transaotion bad not 
been shown to be anything other 
than what the deed dessribed it to be, that 
is, that it had not been shown to be a 
eale, and the plaintiffs’ suit was thereupon 
dismissed. They have now eome up to 
this Court in seoond appeal, and on their 
behalf we have heard Mr. Aziz Ahmad, while 
Mr. Sheo Narain has addressed ua on behalf 
of tberespondente. 

The doooment before ua, whioh was 
executed on the 15fch Marsh 1915, ia, in 
its terms, clearly and unmistakably a deed 
of exchange. It purports to exchange 
^35 kat^alt, Is rntrlas of land situate 
in Badui belonging to Gaoda Siogh 
2d5 hanah, 17 marlig of land situate 
ip Dhindsab belonging to Chet Singh and 
Barmukh Singh. Ganda Singh’s land was 
under mortgage: 154 kan<il$, tS m'-rlas were 
unqer mortgage to Chet Siogh and Sarmnkh 
Siogh for Ra 2,400. The remainder, 81 
kanah, 10 marlag, was, (together with other 
land with which this transaction is not 
eiocarnel) mortgaged to one jAimal Singh 
for Ri. 4,500. The period for this mort 
gage was ten years, of which seven years 
still retnainid. Oo the d+y follciviog the 
execution of this deed, Gioda Singh mort- 
gaged the land he had taken from Chet 
Siogh and Sarmakh S ngh in Dhinlsahto 
Ohet Singh and Sarmakh Singh: t57 km'ils, 

8 marlag were mortgaged for R^. 4,9 --8 0 
the term being ten years: 7tS kmals, 10 
TOarZog were left in pos^esiion of Chet Singh 
and Sarmukb Singh and were to remain 
|n their possession until sach time as 
Ganda Singh redeemed the mortgage in 
favour of Jaimal Singh, referred to above, 
and thus released the 81 hands. 10 mirlag 
which were in possession of Jaimal Siogh 
as mortgagee, Mr. Az’z Ahmad, who 
argued his clients’ case with great ability, 
contended tbaS inssmaoh as Ganda Singh 
Old not get possession of any of the land 
in Dhindeah and as the mortgage of 167 
hanaU, 8 marlag of the Dhiudsah land for 

87 
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Rs, 4,928«8*0 was far in excess of the real 
value of the land, it should be held that 
the parties to this deed of exchange 
intended the transaction to be a sale, the 
consideration being the sum of Rs. 4,928-15 0. 
He contended that the circumstances disclosed 
the fact that Ganda Singh would practically 
never be ^ able to redeem this Dhindsab 
land, having regard to the excessive charge 
thereon, and that, therefore, it should be 
regarded as clear evidence indicating (hat 
be intended to sell that land. In support 
of his contention oor attention was drawn to 
Oul Muhammad v. Sabz Ali Khan (1;. There, 
a deed of exchange was executed on the 19th 
January 1912 under which Kbair Muham. 
mad, etc., exchanged oertainland with land be- 
longing to Go! Muhammad. On the 2l3t 
January 1912 Khair Muhammad, etc., sold the 
land they had taken in exobangeforRs. ly.lOO. 

On these facts it was held that the intend 
tion of .the parties was to effect a sale 
and not an exchange. After giving due 
weight to Mr. Az'z Ahmad’s contention, we 
are unable to bold that the present case 
|8 on all fours with the one relied on 
by the learned Counsel. In that case there 
was a complete sale of the land taken in 
exchange, while in the present case the 
land taken by Ganda Singh has not been 
sold. He is entered in the revenue records 
as the owner and possesses a!) the pro- 
prietor’s rights in the land. The land he 
gave situated in Badui was, as stated 
above, heavily encumbered. Not unnaturally, 
Chet Singh and Sarmukh Singh got the* 
enoumbrnnoes on the laud taken by them 
transferred to the land given to Garda Singh 
in exchange. Ah far as we oan see, Ganda 
Siogh was in precisely the same position 
[ijua the land taken by him as he was in 
regard to the land that he gave in 
exchange. We agree with Mr. Sheo Narain 
in in contention that, so long as the mort- 
gage continues, it cannot be held to be 
irredeemable. As pointel out by tbe learoed 
District Judge, the real value* of the land 
in question aro not known. For the par- 

pcsei cf the deed cf exchange, the parties 

6xed a sum of Ra. 5,b00 as the value of 
|h3ir r9.p3,tive lands. Wo agree with the 
learned D.striot Jadge in thinking that 
this valuation was purely an arbitrary ofte 
UJ 49 lua, Cas. 275, 104 P. R. 10 , p, ll 
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And OADDot be regarded as eonelneively 6ziog 
the real market value. 

Chet Siogh and Sarmokb Singb have 
made no setret cf the objeot they bad in 
effeoting this exabange. They frankly ad* 
mitted that they desired to obtain a 
footing inManzaBadni and were nnable 
to do eo by baying land therein, the reason 
being that any parobase made by them 
would be open to a pre emption enit. In 
order to attain their end, they thought out 
this method of evading tbe law of pre* 
emption. It has been repeatedly held that 
the law of pre-emption may be evaded by 
legal means, and there is nothing illegal 
in effeoting an exohange. We agree with 
tbe learned Distriot Judge in bolding that 
tbe present transaation has not been ebown 
to be other than wbat it purports to be, 
liz., an exabange, aod wp, therefore, dismiss 
tbe appeal with soste. 

App'.al dismissedt 


BOMBAY HIGH COURT. 

SicOBO CiTiL Appeal No. 862 of 1919. 

August 16, 1920. 
present-. — Mr. Jostiae Sbab and 
Mr. Justiee Crump. 

AMBALAL SARABHAI— Plaistipf— 

Appellabt 

tetsue 

The AHMBDABAD MUNICIPALITY 

Rbspo»dent. 

Bombay Diltrict Municipal Act (III o/lflOU, «. 46, 
cl. -i - Jiitles and BiJC‘lau:s of Ahmedabad Munici- 
palily, rule 74, ti'hethcruMte. Titos— ProvisionB cf rule 
not complied tcith, effect of, 

Htilo 74 uf the Ilulea aod Bye-laws of the Ahmed- 
abad Municipality is not ultra virca [p. ^70, col ' ] 

'1 be offoct nf that rale is that, for any particalar 
year, the Muoioipality is entitled to such amount as 
house and property tax a- is detonuinod by the begin, 
uing of the year, and not to any increase that may 
be determined at any time during tbe year. [p. 67B, 
col. I -] 

Where the ManicipsHty tnoreases a tax witbont 
complying with the provisions of rule 74, the 
asseeseo is bound to pay only that amount which was 
fixed for tbe next preceding year and any excess 
levied by the Municipality can be recovered by him. 
[p. 680, ool. 1.3 


Second appeal from the deeislon of the 
Joint Judge, at Ahmedabad, in Appeal No. 77 
of 1916, modifying tbe decree passed by tbe 
Subordinate Judge, at Ahmedabad, in Civil 
Suit No 502 of 1902. 

Mr. Bhirojlal K. Tkakore, with him Mr, 
Rafanlal Ranchoddos, for tbe Appellant. 

Mr. N, S. for tbe Respondent. 

JUDGMENT. 

SflAH, J.— -This appeal arises out of a suit 
to recover certain taxes said to have been 
illegally levied by tbe Ahmedabad Munisi* 
pality. In the lower Courts tbe ease has 
been disposed of on somewhat different 
groonds, but in the result a refund of tbe 
exoess of tbe drainage-tax claimed by the 
plaintiff is allowed, but a refund of tbe 
bouse and property-tax is not allowed. In 
tbe appeal before ue, a refund of the excess 
amount levied in respeat of tbe bouse and 
property-tax for tbe year j2 ie claimed 

on tbe ground that rule No. 74 of tbe 
Rules and Bye-laws of tbe Ahmedabad 
Munisipality, which were in force at tbe time, 
has not been complied with. It is stated 
that tbe aeseesment list with the proposed 
alteration for tbe year 1911-12 was 
published in April 1911, and the notice of 
the proposed increase in tbe tax was given 
to tbe plaintiff by the Municipality on tbe 
2Jtb of June, Tbe plaintiff objected to tbe 
enhancement on tbe 12tb July, but a 
demand was made for tbe enhanced amouit 
on tbe letb July. A further protest was 
made by tbe plaiutiff on tbe 30th July 
and bis objections were beard and disposed 
of in December 1911 by tbe officer authoris- 
ed to deal with each objections. Ultimately, 
a notice of demand was served on tbe 
27th January 1912 aod tbe amount claimed 
by the Municipality for the year 1^11 12 
wae paid under protest. 1 mention these 
dates as stated on behalf of the plaintiff 
and not eballenged on behalf of the defend- 
ant with respest to tbe proposed enbaDCS- 
meot relating to one property though the 
whole amount levied was in respect of 
several properties. These dates in eubatancs 
are applicable to tbe full demand made 
by tbe Muoioipality with reference to all 
the properties, as to which a refund is 

elaimed. ^ 

Toe two grounds urged in support of this 
olaim for refund before ue are that, uoder 
esotion 65, sub-section (41, there was OQ 
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proper antbentieatioD of the list io so far 
as the offieer reqaired by the olaaae to eigo 
the list did oot do so; and, sesondly, that 
the proyieioDs of role 74 were not oomplied 
with at all. As regards the brst objeotioo, 
I do not think that there is any enhstanoe 
in it. It may be that if the list is not 
signed it sonld not be aoeepted as eon* 
olosive evidenoe as provided by sub-seotion 
(o). Bat I do not see bow the mere faot 
that the officer did not sign the list eoold 
affest the qaesiion as to whether the levy 
was legal or not, partioalarly when the 
amoDDt 6zed onder the list is not ohallenged 
before ns. 

The eeeond objection which is based on 
rule 74 seems to me to be good. The roles 
in question were orisinally framed under 
section 52, clause (A), of Bombay Act II 
of 1&84, and under section 2 of the present 
District Municipal Act these rules were in 
force in 19li. This position is not 
ohallenged on behalf of the Municipality. 
If the role is not vltra tires it is clear to 
my mind, from the provisions of (bis rule, 
that the intended increase in the house and 
property tax was to be notified to the 
hoa*e*owners eoneerned before the let of 
March, All objections to the proposed in- 
crease were to be lodged in writing 
in the Municipal Office before the 
l5th March, and the investigation was to 
be completed before the Ist of April and 
the payment of the tax for the official 
year was lo be considered due on that date. 
That ie, in the present case, if the pro- 
visions of this rule bad been duly followed, 
by the let of April i9ll, all objections 
should have been considered and the amoont 
payable for the year 1911 12 determined. 
The effect of the rale seems to me to be 
that, for the year 1911-12, the Municipality 
would ba entitled to snob amount as is 
determined by the beginning of the year 
and not to any increase that may be 
determined at any time during the year. I 
urn unable to agree with the lower Appel- 
late Court on this point. The question is 
not whether the levy of the tax is illegal 
apart from rule 74, but the question to 
my mind is as to what was due to the 
Municipality by tbe present plaintiff by way 
of house and property-tax according to 
law. Tbe rule distinctly indicates that the 
amount payable for tbe year is the amount 


fixed at the commencement of tbe year. 
Unless the increased amount was determin- 
ed in the manner contemplated by rale 74, 
the only amount that could be said to be 
doe by the owner for 1911-12 was tbe 
amoont which was fixed for the next 
preceding year. I do not see anything 
onreasonable in this rale, and, if it is con- 
sistent with the provisions of tbe present 
Act, I am of opinion that it should be 
given effect to. If effect is given to it, it 
follows that tbe levy of tbe increased tax 
for the year 1911-12 was not justified. As 
a last resort, Mr. Mehta has urged on 
behalf of the Municipality that this 
rule is ultra vires and inconsistent with 
tbe provisions of Act III of I^^Ol. In 
sopport of this argument, be relies upon 
section 67, eub-seotioo (2i. On a careful 
eonsideratioD of the scheme of tbe sections 
63, *>4, 65, 66 and 67, it is clear that under 
sob-section (2) of section 67 it is permissible 
to tbe Mnoicipality to deal with the matters 
arising under sections 64, 65, 66 afrer the 
commencement of the official year in ques- 
tion. Bat there is nothing in tbe Act to 
show tbat the matters intended to be dealt 
with under section 65 must necessarily be 
dealt with after the oommencement of the 
official year. For instance, section 66, snb- 
section (3), provides that any alteration 
made nnder tbat section shall have the 
same effect as if it bad been made on tbe 
earliest day in tbe anrrent official year in 
which tbe circumstance justifying the altera- 
tion existed. Tbongh section 66 does not 
apply to tbe present case, sub-section (3) 
illustrates, to my mind, tbat when tbe 
Legislature Intends tbat, even though tbe 
alteration is made after the commencement 
of tbe year, it should take effect on the 
earliest day in tbe particular official year 
in which tbe oiroumstance justifying the 
alteration exists an expre.ss provision to that 
effect is made. There is no such provision 
with reference to matters arising nnder 
section -b ; and tbat indicates, in my 
opinion, that it was open to tbe Munlci- 
polity to have each a rule as No. 74 with 
reference to matters arising under section 
65. In preecribtog the time when tbe 
objeo'iiLiS wore to be made by the honse- 
owuara and dealt with by the Municipali- 
ty, there was nothing inooneistent with 
the provisions of tbe District MudIcuhI 
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Aob of Ib^Ol. It i)alao olaar to my m>nd 
that these proyiaioos as to time, when a hoass* 
owoer is to reoaiya ootioa of the ioteDled 
ioorease and bis objeatioos ralatin^ to the 
inorease are to ba deoided, are within the 
eaopa of the powers of the Muoioipality 
to make rales eonoerning: the levy of the 
taxes. The words of olaase (1) of seotion 
43 are wide enongh to jastify saoh a rale ; 
and, tboDgh we are not striotly eoiioerned 
with the question as to whether this rale 
was tVi^ra viret ander the Aot of 18b4 it 
seems to me that, ander clause (h) of 
seotion 32 of ths Act of 188 1, it was oom- 
petent to the Manioipality to have enoh a 
rale regnlaing the levy of the house and 
property rax. It is olear that this rale 
was binding opon the Manioipaliry as well 
as noon the hoase'Owners ; and ths non* 
oomplianoe with that rale entitles the 
plaintifi to recover what has been levied by 
way of boose and property*tax in excess 
of what was payable at the beginning of 
the year, which would be the amoont 
fixed for the next preceding year. The 
correo'ness of the amoont claimed by the 
plaintiff is not challenged on behalf of the 
Manioipality. 

The oross*objection with reference to the 
refund of the drainage tax has not been 
preised. 

I would, therefore, vary the decree of the 
lower Aopellate Conrt by allowing to the 
plaintiff the sum of 413*5 G claimed in 
this second appeal. The plaintiff to have 
bis ooete throaghoat. 

The cross objection is dismiaeed with 
costs. 

Crdmp, J. “ I agree. 

Dtcree varied. 


LAHORE HIGH COURT. 

MlSCELLiKtOUS SeOONU CiViL APPEAL 

No. 1023 OF 1920. 

January 22, l921, 

Pre8‘-nt : — Mr Justice Martioeau. 
MUHAMMAD SAID -DiKZcdant 

— APPKLL4MT 
ternus 

SHAH NAWAZ and another — 
pLAIATlKFi, J. RUSTOMJI — 
DtKKND*M'— R espondents. 

r-i’tj'tb Pre-cinpliou Sc* (I •( 19IIV, 13 (o)— 
Agricultural land, idiat is. 


The more fact that a plot of laod is assessed to 
land I'evenuo would not make it agriciiltaral land, 
unless H is proved that the plot is occupied or let 
fur agricultural puvposc.s or for purposes subservient 
to agriculture, [p 53', col. I.] 

iscellaneous second appeal from the order 
of the District Judge, Lahore, dated the 2Dd 
March 1920, reversing that of the Subordi- 
nate Judge, First Clasp, Lahore, dated the 
5th of July I9l9. 

Lala Tirotk Raw, for the Appellant. 

Mr. h. for the Respondents. 

JUDGMENT. — The plaintiffs sue for 
possession of a piece of land in Manila 
Sbisb Mahal by right of pre emption. They 
at first treated the land as urban land 
and claimed pre emption on the grmnd of 
vicinage. The defendant denied that the 
custom of pre emption existed in the locality 
in which the land was situate. The plaint* 
iffs then, with the permission of the Court, 
amended the plaint and claimed pre emption 
on the ground that the land was agrioaltural 
and that they were land'Owners in the 
village, while the vendee was not, and they 
added, in the alternative, that if the land 
were held to be a residential site in the 
limits of the town of Lahore they were 
entitled to pre empt on the ground of 
vicinage. 

The Subordinate Judge found that the 
land was not agricultural, but was urban 
immoveable property, and also (hat the 
custom of pre empuon was not proved to 
exist in that locality, eo be dismissed the 
suit. 

On appeal the District Judge has held 
that the land is agricultural, and be has 
remanded the case for dippoaal of the other 
issues. The vendee has filed a second appeal 
in this Conrt. 

A preliminary objection is taken on 
behalf of the respondents that the appeal 
does not lie, on the ground that the qaes* 
tioD involved is one of custom, but I do 
not agree with the contention The District 
Judge has not given any decision on the 
question whether the ousloro of pre-emption 
exists in the locality, but has decided only 
that the land is agricultural laud 
the meaning of the Pr 0 *emption Act. The 
finding is one cf law, and an aPPea* 
the order of remand lies under Order ALIU, 
rule 1 (a) of the Civil Procedure Code. 

I do not attach much importance to the 
first ground of appeal, in which it ie floa* 
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tended that the plaintiffs sfaoald not have 
been allowed to amend their plaint. The 
faet appears to be that they were not 
eertaiQ themselves whether the land was 
nrban or not, and when the vendee diepated 
the ezistense of the enstom of pre-emption 
in the losality they thought it advisable 
to pat forward alternative olaime. 1 see 
no objeotion to the amendment of the 
plaint. 

On the question whether the land in 
snit is agrionltural I differ from the hading 
of the lower Appellate Coart. The land 
IS no doabt aeeeesed to revenue, bat in the 
last Settlement it was inoladed in the 
oategory of reeidential or bailding silea and 
assessed at a rate higher than that whioh 
is ebarged for Igrieoltaral land. It has 
not been ^ovel that the land is oasapied 
or let for agriaultoral purposes or for pur- 
poses subservient to agrioulture, and it is 
improbable that this email plot, only about 
13 marlai in area, oan be used for pasturing 
eattle. X hold, therefore, that the land in 
suit is not agriaultural land. 

The remaining points taken by the 

plaintiffs in their appeal in the lower 

Appellate Court have not yet been determin- 
ed. 

1 aaaordingly aoaept the appeal, set 
aside the order of the lower Appellate Court 
and remnnd the ease to that Court for a 
fresh deoision of the appeal before it. 
Oourt-fee on the appeal in this Court to 
be refunded. Other costs will be ooete in 
the Case, 

Apfeal accepted. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 70 op 1919, 
Augupt 4, 1920. 

Present • — Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Fawcett. 

LAXMAN MaDHAVRAO jahagir- 

DAR — Dependant— Appellant 

versus 

BHiGVANSINGH NAR3INGBHAU 

NaV'LURKa R — Pl«i NTipp - R''‘P)v(j*!nt. 

Vendor and piircha<>er~ Agieemenf to sell — Death, of 
vendor-. Pos-eision delivered to vendee by intnor 

iotdoio of vendor, effect of— Adopted soh, whether can 
eject vendee. 


A vendor having died after au agreement of sale 
was exeouted but before the cumpleiion of the sale, 
his minor widow received the purchaso.moiiey from 
tho vendee and deli'^ered possession of the pioperty 
to the vendee Sabseqiiently, the widow adopted the 
plaintiff who broQght a suit to ej'^ottbe vendeo : 

Held, that the suit must fail. [p. ool. ‘A j 

First appeal from tbe deoision of tbe First 
Class Subordinate Judge, at Dbarwar. 

Mr. Tyah i (with him Mr. K, R. Kelkar)t 
for tbe Appellant. 

Mr. H. 8. Shingns with him Mr. 0, R, 
Mudbhavi, for the Reepondent. 

JUDGMENT. 

Maclbod, C. J.— One Nareinghhau was the 
owner of the snit property. On tbe Sib of 
January 1904 he entered into an agreement 
with tbe defendant in this suit to sell the 
properly at tbe rate of Rs. 175 an aere and 
reoeived Re. 100 as earnest-money and agreed 
to pase a regular sale deed. Thereafter, he 
was attaoked by plague and died before the 
sale deed could be ezeeu'ed. On tbe 30tb 
of ^September hie widow ezeonted a eale-deed 
in favour of tbe defendant patting him in 
possession of tbe property. Tbe oonsidera* 
tion for tbe suit-property, at tbe rate of 
Rs. 175 an acre, was Rs. l,3o7. Rs. 100 
having been paid, the balance left was 
Rs. 1,267. The consideration pud by tbe 
defendant is eaid to have been made up 
as follows. He took over the mortgage due 
by the deceased in favour of one Acaadibai 
for Rs. 1,000, and tbe interest then due 
amonoting to Rs. Iil5 and a debt of Ry. 75 
due to Government on acoouat of taga i 
making alto^jelher Rs. 1,<290, rather more 
than the actual balance due. Tbe widow 
at that time was a minor and, therefore, 
under section 7 of the Transfer of Property 
Act, not being competent to contraot to sell 
the property, she was not competent to 
traosfdr title. Thereafter, she adopted tbe 
present plaintiff who brought this sait in 
1:^15 against the defendant to recover pos- 
session with Bubsequent mesne pro6ts of 
the suit land and fjr other relief. 

Tbe learned Judge held that tbe plaintiff’s 
adoption was proved, that Nandubai was a 
minor when the salt. deed (Ezhibit 26) was 
pa-^sed, that the agreement to sell the land 
in Huit by Nandubai to the defendant was 
provt'd and that the sale deed was passed 
by N-»ndabai, hie widow, in pureuanoe of the 
sfcid agreement. Bat he found that the 
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8ft1e*deed was obtaioed by the defeodant by 
misrepresentation as stated by tbe plaintiff 
in the sesond paragraph of the plaint, and be 
6nally eame to the oooolasion that tbe plaint- 
iff eonld eontend that the sale was invalid 
on aeoonnt of the minority of Nandobai and 
on assonnt of tbe misrepresentation as alleg* 
ed by tbe plaintiff. He passed a deoree in 
favour of tbe plaintiff for possession if be 
paid within six months Rs 1,600 to the 
defendant as eompensation for tbe aanoella* 
tion of the sale-deed. 

Now, when tbe agreement to sell was 
passed by Narsingbban, tbe defendant aeqair* 
ed a right to a sale-deed on payment of tbe 
balanoe of tbe pnrobase-money, and if Narsing- 
bban had pat the defendant into possession 
of the property without giving him a sale- 
deed, then, onder the Full Benob deeision of 
Bapu V. Bashinath (1), if at tbe time when 
the agreement was still eapHble of speoiSo 
enfortement tbe vendor saed to reeover 
possession it woald be a valid defense that 
tbe vendee had been plaoed in possession of 
the property and was n'illing to perform his 
part of the agreement. The learned Judges 
eoneidered that where a vendor, who has 
eontraoted to sell immoveable property and 
has onder the contract put the prospeotive 
vendee in posBession. repudiates tbe Sduoiary 
obligation with regard to posBeseion, he 
eoold not sue the latter in eieotment if the 
vendee was willing to oomplete tbe purobase. 
Tbe learned Judges also stated as follows 
at page 112:* We are of opinion that a 
suit for speeifia performanae is not the pur- 
obaeer’s only remedy, snd that he may, in 
tbe airaometanaea stated in tbe question, if 
there are no other faats operating to bis 
prejudioe. suaoessfully plead bis oontraat of 
sale and the possession aoquired under it.'* 
1 presume that means, the vendee in pofees- 
sion under a oontraat of eale is not obliged 
to sue for speaiBa performanae and aan 
resist any attempt by the vetdor to eject him 
unless there are other facte, suoh as fraud or 
roisrepresentation, wbiah may operate to his 
prejudioe. Then, is the defendant’s position 
in this case inferior to that of tbe defendant 
in tbe oaee 1 have sited, merely beaaose be 
was put into possession by the widow of the 
vendor and not by the vendor himeelf? No 

(I) 89 lod. Cos. J03j 19 Bom. L- R. JOO at p. 1J2; 
4 IB. 488. 

• I age of 19 Bf>m. L. R, —[,£■<? 1 


doubt the sale-deed oaonot be oonsidered as 
effeoting a tranefer of tbe properfy in tbe 
legal sense of tbe word. But there could 
be no objection to the widow potting tbe 
purohaser in possession and reoeiving tbe 
purobase price and so far carrying out the 
oontraat which had been entered into by 
her husband, and I aannot 8«y that the 
widow herself aould have successfully sued 
the present defendant for possession suppos- 
ing she bad not adopted. It must follow 
then that the present plaintiff, her adopted 
BOD, is in no better position than tbe adop- 
tive mother, nor is he in any better position 
than Narsingbbau would have been if be had 
given possession to the rurobaser in bis life- 
time. That appears to me to be tbe true 
answer to tbe question arising in this oaFe, 
at d there is, therefore, noneed to consider ary 
of the points wbiah have been dealt with by 
tbe learned Trial Judge. lo any ease 
it cannot be said that there are ary 
equities in favour of the plaintiff. We 
are dealing with a transaation which, 
apart from the validity of tbe sale-deed, 
was aompleted in 1904, Although after 
bis adoption tbe plaintiff was still of teuder 
years, he must have known, long before the 
suit waa Bled, about this transaction, and 
it was only in 1913 wbfn, as the learned 
Judge points out, the value rf this pro- 
perty had inareased to a considerable extent 
that he sought to take advantage cf tbe 
faot that bis adoptive mother parsed a sale- 
deed before the attained majority, in order 
to defeat tbe defendant’s rights. 

la my opinion, the deoree cf tbe learned 
Judge must be reversed and the suit dis- 
missed with costs throughout. 

Tbe croBs-objeotioDs are dismissed with 
costs. 

Fawceit, J. — I think the main question 
in thisappenl is, whether the present case 
falls under the Full Benoh rulingin Bapu 
V. ffoaAtnatA(l >,or whether it has been rightly 
distinguisbed from that oaee by the lower 
Court. To satisfy tbe oonditions of tbe 
principle laid down in that case it is, Bret 
of all, a requisite that (be argeemeut (0 sell 
the property to tbe defendant shall etill 
be capable of specific enforcement. On this 
point I thick the contention that such a 
sui* hy tbe defenda* t would not be time- 
barred is correct. Tbe case is, of course, 
governed by Article 113 of tbe Indian 
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Limitation A«t, ander whi«h the pre<)8rib8d 
D^rtod of thi'oa years befi'lne ti ran from 
the date fixed f-ir parfornjanoe or, if no 
sash date is fix^d, when the plaintiff has 
notiee that performanea is rafased. In 
this ease the written oontraet, Exhibit 26, 
fixed no date for the performanee, and the 
oral eyidenea aa to that important term 
of the eontrait is sonfi'eMni; and mast, [ 
think, ba exslnded nnder seation 92 of the 
Indian Evidame Aat. Then, the only 
qaestion is. whan was it that the plaintiff 
bad noMse that oapfornj^nea of this oontrast 
was refased P He had, in fast, a eonveyanoe 
exeeatsd by the widow and he aannot, in 
my opinion, ba said to have had any 
notiaa that parformanae was re^a^ed within 
the meaninq of this Artiole 113 ontil the 
plsa was raised that his eoneeyanee was 
void as haviotr been exesated by a minor, 
Thera is no evidenae that the defendant 
knew that the widow aotnally was a minor, 
and it would be giving a vary ineqaitable 
meaning to the words if it were held, 
baoanse the oonveyanoa to sell was void, 
tha^ when the aooveyanse was exesnted, 
there was a refusal to perform the eontraat 
to sell. To that extent, therefore, I think 
the ease must ba held to fall within the Fall 
Banah ruling. 

The next qnestion that arises ia, whether 
the basis on wbiob that ruling rests applies 
to the present ease. It. is held in the 
judgment of the Fall Bansb tba^, **whera...a 
vendor, who baa anntraated to sell immove* 
able property and has under the aontraat 
put the prospaativa vendee in possession, 
sues the latter in ejeatment, he reondiates 
if the vendee is willing to aomolete the 
purabase, the fiduaiary obligation arising out 
of the aontraot and annexed to the owoersbip 
of the property, and seeks to treat the 
vendee as a trespasser. Oooe it is reaognized 
that the plaintiff is violating his fiduaiary 
obligation, it is alear that the Oourt oannot 
grant him the relief wbioh he seeks, for 
it will not aid him in aommitting a breaah 
of trust and hia suit must fail ; the 
defendant is no trespasser, bat is in possession 
under the aontraat whiah the olaintiff has 
bound himself to oarry out This fiduaiary 
obligation is there snaaifii^lly desarihed 
as arising out of the aontruat end annexe! 
to the ownsrshio of the oronertv, and if to^- 
ia a aorraat deaariptiop, that fiduaiary obliga- 


tion attaahes also to any legal representativa 
of the vendor who has aontraoted to sell. Also, 
on prinoiples of equity, it seama to me that the 
legal rerreseniative should be under the 
same obligation and not esaapa it merely 
beaause the original vendor has died. 
Consequently, I do not think that the 
lower Court was right in holding that 
this Full Benah ruling is dietiDguisbable, 
besause it was not the aeller, but the 
eeller’a widow, that put the defendant in 
possession. It is not, I think, right to 
say that delivery of possession by the widow 
was non existent in the eye of the law. 
It was an aatnal delivery of possession and 
it was a delivery of posaession under a 
fiduaiary obligation annexed to the ownership 
of the property. 

Therefore, I thiok, the ease falls under 
the b^ull Benah ruling and I agree in allowing 
the appeal. 

Decree reversed. 


MADRAS HIGH OOURT.^’ 

Civil AppiaeNos. 247 and 266 of 1918. 

August 4, 1920. 

Present : — Sir John Wallis Kt., Chief Juetiae, 
and Mr. Jnstiae Senhagirl Atyar, 

Tn Appial No. 247 of 1918 

IVATURT ATOHAMMA— Plaimtiff— 

Appellant 

versus 

IVATDRY PAPIAH and others— 
Defendants — Rrspon dents. 

In Appeal ^o. 266 of 1918 
OHELLAGOLLA NAGIAH and otberi — 
DxFiiNDAMTs '-A ppellants 
versus 

IVATURY ATOHAMMA— Plaintiff— 

Respondent. 

Bindu lawSurvivorihip— Exclusion of co-paresnsr 
•^Excluded co-parcener, right of, to succeed bg survivor- 
ship— Survivorsh'p, rute of, incidents of. 

A meio’ooT of an undivided family, who has beau 
excluded from the ©njoymeut of the joint pro- 
perty for tho ifjitntoiy period, is not entitled, ou 
the death of any undivided co-paroener having no 
direot hoirato represent him, to anooeed with the 
oth?rovparoeaor8 by right of aurvirorahip to the 
8h'>ro of deceased co parcener, b»cauae the 
righc of survivorship ia incident to the right of joii't 
p38SfiB9ion and enjoyment of the estate with mIo 
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others who are jointly entitled, and cannot exist 
Heparatefy when the ri^bt of oiut possession and 
enjoyment has been lost. [p. 584, cols. 1 & 2.} 

Appeals against the decree of the Court 
of the Temporary Snbordraate Judge, Ellore 
in Original Suit No 5 of 1916. ' 

Mr N. Rama Rao, for the Appellant in A. 
S. No. 247 of 1918, and for the Respondent 
in A. S. No. 2j6 of 1918 

Messrs. P, l^drauanamurthi, E. V. B. Sarma 
and 0. Sambdiiva Rao, for the Respondent in 
A S. No. 247 of 1918 and for the Appellant 
in A. S. No. 266 of 1918. 

JUDGMENT. 

Wallii, 0. J.— -In this aase the eatateof the 
last male owner de^oended to bis widow and 
on her death in to their four surviving 
daughters. Aoeording to the law in this 
part of Indie, they inherited jointly a woman’s 
estate in their father’s propsrty daterminable 
on the death of the last survivor when ihe 
suosession would devolve on the next heir of 
their father the last male owner. Sundar- 
amma, one of the four daughters, exoladed and 
held adversely to her three sisters, and, on 
the expiration of the statutory period of 12 
year?, their rights of suit became barred and 
their rights in the property were extingu* 
ished under section 28 of the Limitation 
Act, Act (IX of 1908J. The present plaint* 
iff, one of the excluded SHtere, survived 
Sundaramma who died in 1895 and institat- 
ed within 12 years the present suit in which 
she sought to recover the estate by right of 
survivorship from Suudaramma’a alienees and 
her son, the 7tb defendant, who is at once 
heir to his mother’s separate estate and the 
next reversioner to the estate of the last 
male owner. At the hearing of the appeal 
the plaintiff’s claim to the whole of the 
estate was hardly pressed, but it was cooteud* 
ed that, though she might bays become 
barred as to her own share and the shares of 
her excluded sisters, she was, at any rate, 
entitled to euiceed by snrvivorsbip to the 
share of hersister, Sundaramma, who oonlina- . 
ed in possession and enjoyment of the estate 
until her death, on the bappeniog of which 
event, it was argued, the plaintiff became 
entitled for the tirst time to succeed to her 
share. In ray opinion, this contention is 
untenable. It has never, so far as 1 know, 
been nuggested that a member of an undivid* 
ed family who has b-en exiludod for the 
statutory period is entitled, on the death of 


, ... oo-poraener leaving no direct 

heirs to represent him, Dotwithstanding hfs 
own exclnsion and the statutory extinguish, 
menfc of his rights in the joint family pro^ 
perty, to succeed with the other eo parceners 
by right of survivorship to the sbhre of 
each deceased oo parcener. This confention 
Ignores the fact rbat this so called right of 

survivorship is inoideut to the right of joint 
possession and enjoyment of the estate with 
the others who are jointly entitled, and aann;t 
exist separately when the right of joint 
possession and enjoyment had beeu loaf. 
This, in my opinion, is a rule of general 
jun.^prudenoe applicable to all oases of joint 
tenancy It is laid down in Ooke on Little- 
ton Ih8(a) where the right of survivorship 
is treated as a sus accresetndi or right of 
accretion to the existing iniera-t of the 
surviving joint tenant, and a Litio maxim is 
cited to the effect that there can be no such 
right of accretion in the absence of an elist^ 
ing interest. 

It has also been expressly applied to India 
in Katima EatcMar v. Raiah of SAiifi. 
gnnga (1), where the Lords of the Judicial 
Oommittee, in negativing the right of the 
other co parceners to sacceed to the separate 
property of a deceased co parcener, lay down 
that the right cf survivorship cannot exist 
apartfromthe right of joint possession and 
enjoyment. 

According to the principles of Hindu Law 
there is co paroenaryship between the differ- 
ent members of a united family, and ear- 
vivorsbip following npon it. There is 
oommonityof intereet and nnity of possess'ion 
between all the members of the family, and 
npon the death of any one of them the others 
may well take by survivorship that in which 
they had during the deceased’s life’ime a 
oemmon interest and a common possessioo. 
Bat the law of partition shows that as id 
the separately acquired property of bee 
member of a united family, the other mem- 
bers of that family have neither community 
of interest nor unity of possessioo. The fuuoda- 
tion, therefore, of a right to take such 
property by survivorship fails.” 

Id the present c^se the plaintiff had bb 
community of interest or nnity of pobsession 
with her side', Sundaramma, at the time of 
the latter's death and, therefore, in their 

(1)0 M. I A. 53,1 At p dll; I W. R. P. 0. 31j I 
Snth. P. 0. J. 520; 2 Sar. P. 0. J. 25; 19 K. ft. 843. 
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Lordiifiip’s lan^tiagp, the fonDdatioo of thd 
p)aiDtiS *0 right to take her sister's share by 
BdrViyorSbiii faitA This view is also supported 
by the deeisidn of jebkius, 0. J , in Sachindfa 
RUhore Dey v. Ba ont Kant Ohuclterbufly <2). 
IC wonld appear that it is noneoessary to 
dddide the pointy that the effedt of the intereets 
of the other sisters being barred and their 
rights being eztingaished under the Limita' 
tioD Aot, was to enlarge the estate ot Sanda* 
ramms and to give her an estate for her own 
life and the lives of her sisters determinable 
on the death of the last survivor. I oonour 
in the order proposed by my learned brother. 

SasHAOtRi Aitab, J. — One Veerasalingam 
died in 1864 leaving a widow and 6ve 
daughters. The widow, Bangarammal, died 
in .877. On her death, one of her daughter.-^, 
Sundarammal, took possession of the entire 
estate and was in sole possession of it till she 
didd in t905. She made various aliena- 
tions daring her life time. Dafendante Nos. 1 
td 6 are the alineer, the 7cb defendant is the 
son of Sundarammal. The plaintiff is the 
sole turviving daughter of Veerasaliogam. 
She sues for the resovery of the property on 
the ground that, on the death cf Suodar- 
amma), she beeame entitled to it by snr* 
vivorshtp. 

One of the sontentions of the defendants 
was that Yeerasalingam was snooeeded by a 
son and that, sonsequenily, the plaintiS was 
not the nearest heir to the property, being 
the sis'er of the last male owner. 

The Subordinate Judge held that Yeerasa* 
lingam died last and we agree with him. The 
defendants have also raised the plea of limit* 
atioD. The Subordinate Judge says with 
referenee to it, in paragraph 27 of bis 
judgment, that the plaintiff’s right to reoover 
the properties is barred by limitation, tie 
has, however, deemed to her some items 
of the property apparently on the ground 
that she sueoeoded to the estate of her 
sister by survivorship. The plaintiff hes 
preferred Appeal No. 247 in respect of 
the items disallowed andeomeof the alienees 
from the 7th defendant bis mother have 
Bled Appeal No. 236 Appeal No. 26o was 
allowed to be argued Bret as that raised a 
eontentioo wbioh, if eueoessful, would render 
the hearing of the other appeal anneoes- 
sary. 

12) 27 Iu4, Ofli. 250j 18 C. \V. N, 904. 


It relays to portions of Items Nos. 2 and 3. 
A desree was given to the plaintiff for the 
other item", but as no appeal was preferred 
by the persons affeoted, we do not think 
that this is a proper ease for ezeroising 
our power under Order XLI, role ■>3, 
of the Oivil Prooedure Code, in their fav* 
our. 

I shall now oonsider the plea of limi- 
tation. The estate wbiob Sundarammal and 
the plaintiff has under the Hindu Law was 
ouly for life. On their death, the graQd..sor, 
tracing dessent from his grand-father, will 
suooeed to the full estate. To him the 
oause o! action would arise under Article 
141 of the Limitation Act (Aot IX of 
IsOS) on the death of the last of the life 
eUate holders, namely, the plaintiff. Under 
the L mitatioD, Act XIV of 185 ^ adverse 
possession acquired against a life owner 
was held to bar the reversioner as well. 
The language of Article 141 of the present 
Act has been advisedly changed and the 
cause of action against the reversioner starts 
only on the death of the Iasi life estate* 
bolder. 

Now, the question arises whether, on the 
death of Sundarammal, who held adversely 
to the plaintiff, the latter bad any title 
to SQceeed to the property by survivorship. 
Mr, Rama Rao contended (bat what was 
lost by the plaintiff was her right of enjoy- 
ment along with her sister, Sundarammal, 
and that her right of survivorship was 
unaffected by the adverse enjoyment. Mr. 
Narayanamurthy for the defendants con- 
tended, that the plaintiff lost both the 
rights. It was held in Ji.oyiamba Bayi Sc^ibn 
V. Kamahshi Bcyi Saiba (3^ after a very 
elaborate examination of the authorities, by 
Scotland, C. J, and Eliis, J, that two or 
more lawful wives of a Hindu take a 
joint estate for life in their husband's pro- 
perty, with rights of survivorship and of 
equal beneBoial enjoyment. The Judicial 
Committee in Gaiapathi hxlamani-^, Qa^apathl 
Ua-jhatneni (4) quote with approval ibis 
sialemeiit of the law. The Privy Council 
had already held in Bhugwahdeen Doebty 

(: ) 3 M. H. C- H. 424. 

( ■ 41. A 212; J M. 29:)(r. C.'i 1 Ind. Jur. 689- i 
C. li H. Sar. P. C. J. 758; 3 buth. F. C. J. .‘IHfi. 

1 lad. Pee. (N, a.) 193. ’ 
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V. Myna Baee (5) that one of the widows 
had not power of disposition over an estate 
whiflh she may enjoy oorjoiotly with her oo- 
widow. In Kuthaptiumal v. Venkahai (6) 
and in Musammat Bal Koer v. Musammat 
Fonha9 Koer (7) the same view was ex- 
pressed. It is now well-settled that oo widows 
and daughters are on the same footing in this 
respect. 

The oharaeteristios of joint tenanoy 
have been deseribed by anoient text writers. 
In 2 Blaokstone it is stated: 

“The properties of a joint estate are derived 
from its onity, whieh is foorfold. the unity 
of interest, the noify of title, the unity of 
time and the onity of possession, or, in 
other words, joirt tenants have one and 
the same interest aocroing by one and 
the Fame sonveyanoe, oommenoing at one 
and the same time ard held by one and the 
same ondivided possession.*’ 

This deBnition deals, no doubt, with a 
oase of conveyance ; but there is no reason 
for holding that oases of inherilanoe differ 
in any material partioulara from it. The 
Jndiaial Committee in Kd tma NatchiQr v. 
Iia}Qh ff Shn'oyutya (l) applied it to a 
oase of an ordinary oo-paroenary, 

The argument of the learned Vakil for 
the plaintiff is that eaoh one of the obarao. 
toriFtids is oapable of being separated and 
enjoyed when oeoasion arises and that they 
do not ooalefoe. On the other hard, Mr. 
NarayanamurOiy oonteoded that it is of 
the ersenoe of this olasa of rights that 
they are inseparable and that each cf 
them is dependent on the other. This con- 
tention ^eems to be supported by the autho- 
rities. 

Coke on Littleton, Volume 2, 188 fa), is 
the foundation for all the propositions which 
have been subeequently deduced by writers 
and recorded in -ludioial dFoisions, The law 
is thus laid down there : — 

’’And this is to be obperved, that there 
shall be no survivor, unless the thing be 
in j(intcreat the instance of the death of 
him that Brst dyetb : for the rule is nihil 


di re accresnt ei, qui nihil in re qmnio 
}U8 acc'eicsret h<ibet'* 

In commenting upon it in Williams Law 
*'operty, the author says:— 

As joint tenants together compose but 
one owner, it follow?, that the estate of each 
must arise at the same time ; so that if A and 

Bare to be joint tenants of lands, A cannot 

Uke his share Brst and then B come in after 
him ; and again he says:— 

The iusidents of a joint tenancy, above 
referred to, last only so long as the joint 
tenancy exists/’ 

Blickstnne oommenfs upon the same 
passage in these terms : ‘ This right of 

survivorship is aalled by ancient authors 
the jui accrts'-endi because the right, upon 
the death of one joint tenant, accumulates 

ftnd iD9r6%0e9 to tbo sorvivorQ,^’ 

The authorities to which I shall pre- 
sently draw attention establish that where 
there is a disruption of the joint 
tenancy the right of survivorship is gone. 
For example, where one of the joint tenants 
releases his interest in favour of the others, 
the joint tenancy comes to an end and a 
tenancy-in-oommon is created, see v. 

Willan (8), 

It has also been held that a joint tenanoy 
will ba pot au eud to by operation of law, 
for example, wheo one of the joiot (enauts 
becomes a bankrupt, vide Thomaion v. 
Frere (9), Morgan v. Marqvii (10), Butler's 
Trusts, In re, Hughes v. Anderson (ll). 

In the latter oase a male and a female 
became joint tenants under a bequest. They 
subseqaently married. The question was, whe- 
ther the female’s rightof sorvivorsbip was lost 
by this marriage. A strong Bencb, aooaistiog 
of Cotton, L. J., Bindley, L, J., and Bowen, L, 

J., came to the conclusion that it was not 
lost. Bowen, L. J., thus states the law: 

“it depends on whether the marriage 
divests tbe property from the wife and 
veits it in tbe husbind. If it does, the 
joint tenancy is severed. If it does not, there 
is no severance.” 


{?>) 11 M, 1 A. 4‘iT: 9 W, R, P. C. 2S; 2 Sulh. P. C. 
J. 124: 2 Sar. P. C J r-<27; 20 E R 184. 

(6j 2 SI. i94j 4 Ind, Jur. 234j I Ind. Dec. (n. s.) 
407. 

(7)8 0. W.N. 668. 


(8) (1670- 2 Wmfl. Saund. 90 fa), 85 E. R. 768. 

(91 (I8O0I 10 Ea3t4I«i lOR E.841: 10^ B. R. 814. 
(10) (1853’ 9 Ex 45; 2 Com. L. E. 276}23UJ. Ex. 
21, 80 R. R. 624, 156 E R 02 

(ll.n886,38Ch.D 286at p. 291; 67 L. J. Cb. 
643; 69 L. T. 888j 30 W. R. 817, 
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Applying the same prinoiple to tbe 
present ease, U. by virtae oE limitatioDt 
tbe right of enjoyment to tbe ezolneion 
of tbe plaintiH vested in Sandarammal, the 
joint tenaney was severed. 

This leads me to the eoncideration of 
the e&eot of tbe of Limitation in 

tbe ease. Artiole 127 of tbe Limitation Aot 
is not in terms applioable, besaose it baa 
been held from tbe earliest times that 
widows and daagbtere, taking as joint 
tenants, are not entitled, as a matter of 
right, to alienate their share, or to enter 
into a partition. No doubt, for tbe eake of 
oonyenient enjoyment, they may ask tbs 
Court, if they oaonot agree among them* 
selves, to allot partioular portions of the 
property for them during their lives The 
Madras High Ooort appears to have gone 
further than the other High Courts, but 
even on the authority of our desieions, 
Artiele 12? of the Limitation Aot oannot 
be applied as between the oo widows and 
daughters. The proper Artiole is 144. That 
Artiole, read with seotion 26 <£ tbe Limita* 
tion Aot, makes it clear that by non* 
enjoyment for tbe statutory period tbe 
right of survivorship is Icsr. The expres* 
sion ‘‘the right to such property” in section 
28 must ioolude the right to joint en- 
joyment as well as the right of survivorship. 
In Hubbammal v. Kriihni Aiyar (12) tbe 
learned .lodges of this Court held that 
tbe right of aurvivorebip is not separ- 
able from tbe right of enjoyment. 

Some argument was based on the de- 
oision of the Judicial Committee in 
Aumirtolall Bose 7. BayOneekant Mi(tsr{i3) and 
Ohotay hall v. Ohufioo hall (l4). In both 
these oases, tbe question was considered 
with reference to a right of preferenoe 
wbiob a married daughter having issue 
has over barren and unmarried daughters. 
From tbe nature of tbe right it would 
neoessartly follow that the right of 
survivorship would revive when the pre- 
ferenoe was gone. 1 do not think these 
oases are of any assistance in dealing with 
this oaee. 

1 feel no difficulty in holding that 
Sundarammal acquired adversely the right 

(12) 22 Ind. Cas. 89P} 26 M. L- J. 479. 

118) 16B. U. R. 10 (P. 0.); 21 W. E. 2Uj 2 1. A. 
1]3{ 3 Sar. P. C. J. 4:it’, 

(14) 14 6, b. B. 235 at p, 246; 22 W. R. 496. 


of survivorship possessed by her sister, 
Tbe only doubt in my mind ip, whether 
on the death of Sundarammal, snooession 
will be in abeyance until the death of 
the plaintiff because the grand-son, under 
Artiole 14l of tbe Limitation Act and 
tbe Hindu Law, does not take tbe inherit- 
ance as long as the last -life estate- 
boder is alive. In English Law, under 
similar oircumstanoes, a civil death is 
spoken of so as to let in tbe next heir 
but 1 do not think we need apply that 
principle. In my opinion, tbe analogy of 
the English Law regarding estates pur 
autre vie can be extended to this care. 
Tbe estate fcr the life of her sister which 
Sundarammal acquired does not come to 
an end with her death. An estate pur 
autre ite may arise by express limitation and 
by assignment of an existing life estate 
(see 24 Halsbury, paragraph 3^0). If there 
can be an assignment of another’s estate for 
life, I fail to see why there should not 
be an acquisition of an estate for tbe 
life of another. it is now settled by 
legislation in England that this estate pur 
autre vie can be bequeathed and would 
deeoend in a particular manner to the 
heir-at-law or to the personal represent- 
ative of the bolder of tbe estate. No 
doubt, it will come to an end with tbe 
death of cestui qvt vie, but till bis death 
tbe legatee donee or tbe heir is entitled 
to possession. Tbe death of the holder 
of the estate pt4r autre vie does not put 
an end to it. 

Now, applying that analogy to the 
present case, if Sundaramma), by exclud- 
ing the plaintiff, not only acquired a 
full right of enjoyment in the property 
but also acquired an estate pur antre 
vie, that is, for the life of tbe plaintiff 
this estate would de.‘<cecd to Sundarammal’s 
heirs. This view received support from 
tbe decisiou of Sir Lawrence Jenkins, C. J. 
and Ohatierjes, J., in tachindra Riahore 
l)e.y V. hajani hunt Ohucherhutty (2). The 
learned chief Justice rays this; “So far 

as the original tiile to a moiety is concerned 

it is not suggested before us that the 
claim of tbe plaintiff could be resisted 
but it ie said that, inasmuch as Hara! 
pundari died in 1906. the plea of adverse 
possession and the consequent extinguish, 
inent cannot prevail as to the b-anaas thai 
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origibally earvived to Kashiswari on Hara- 
Randari’a death. So the problem Chat 
arises in this ease id, what was the effeat 
of adverse possession against the two 
daughters who fuoaeeded on the death of 
their father under the Dayabhaga system of 
Jaw.” Then, after dissussiog some of the eases, 
he flODdJudes “The result appears to me to 
be Chat, so far as Kashiswari i^ oonserned, her 
right was extioguished not only in the original 
S'annas that devolved on her, but in respeot 
of the whole Id-annas whish passed fo her 
and her sister as a single inberitanee on the 
death of their father.” 

No doubt, in the ease before the 
Oaleutta High Court, the aaqnirer was a 
stranger, but the prindiple of that deoision 
seems applioable to the present ease. 

On the whole, I have oome to the son* 
elusion, though not without some besita* 
(ion, that the true rule is that euunsiated 
by Sir Lawrense Jenkins in Sachindra 
Kishore Vep v. Rajoni Kant Ohuckerbutly 
(2), ^ That view is in aooordanse with the 
English authorities to whish I have re. 
ferred. I must, therefore, hold that the 
plaintiff lost her right of survivorship by 
the operation of section 28 of the Limita* 
tion Asf, and that this suit, so far as 
a partion of Item No. 2 is sonserned, 
should be dismissed. 

Appeal No. 263 of 1918 is allowed with 
sosts. 

Appeal No. 247 of 1918 is dismissed 
with sosts. 

M, C. P. 

Appeal No. 266 allcwed: 

Appeal No, 247 diamUse'l, 
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LAHORE HrOH COURT. 

Civil Rgvinow Pbtitiok Nc». 470 of 1919. 
November 1.8, 1920. 

Ptesent Mr, .lustfea Broadway 

DBS RAJ RDGHNATHDAS.r.RoooH 

DBS RAJ— -PliINTIFF— P sTIlIONBR 

V6r6U$ 

DUN! OHAND and othrrs— Defbhdikts 

— RBPO''I*f ••TS. 

Provincial Insolvency Act (HI of mV.sa. 16, 2t— 
Schedule of creditors, non-preparation of, whether bars 
‘■effular suit offainst insolvent, 

A firm was adjudicated insolvent, but no schedule 
of creditors, as required by law, was prepared, nor 
was notice of the insolvency proceedings served on 
all the oreditora. One of the creditors brought a suit 
against tlie insolvents to recover the amount of his 
debt, but the suit was dismissed on the ground that 
no permission had been obtained from the Court 
under sc tion 'K of the Provincial Tnsolvohcy Act ; 

Eeld, that tho insolvency proceedings were no bar 
to the suit. [p. 5S9,col. I.J 

PeCition, under seation 25 of Aat IX of 
1887, for revieion of the dearee of the 
Jndge, Small Caose Ooarf, Amritsar, dated 
the 2nd April 1919. 

Dr. Nand Lat, for the Petitioner, 

The Hon'ble Pandit Skeo Naratn, R. B„ for 
Defendants Nos. 3, 4 and 5. 

JUDGMENT.— The firm of Des Raj* 
Rughnatb Das of Amritrar instituted a 
suit against Duni tband, Jetbu Mai, Amir 
Chand, Lakbmi Chard and Thakar Dae, 
desaribed as proprietors of the firm known as 
Duni Chand Jetbu Mai, of Hoti Mardao, 
in the disfrist of Peshawar, it was plead* 
ed by the defendants, inter alia, that inas* 
mueb as the firm Duni Chand Jethu Mai 
of whiefa (hey were eaid to be the proprie* 
tors bad been adjudieated ineolvent in 1914, 
ibe suit was barred, permiesion under 
seotioD 16 of the Insolveney Aet not having 
been obtained from (he Ineolverey Court. 
The Judge of the Small Caere Court, at 
Amritsar, upheld (hie plea and diemfsfed the 
suit. The plaintiff firm of Des Raj Hugh* 
nath Dae has some up to this Court on the 
revision side through Dr. Nacd Lai Som* 
plainicg against this deaisioo, and 1 have 
heard Mr. Sheo Narain for the respondents, 
Amir Chand, Lakbmi Chand and Thakar 
Das. The other two respondents were 
absent, although service bad been effested 
on them, 
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The first gronod taken by Ur. Nand Lai 
was that the Insolvenoy Aat, ill of 1^07, 
was not in forae in Peshawar. Mr. Sheo 
Karain, however, pointed oat that this was 
erroneoas and drew my attention to a noti- 
fication to be foand in the Appendix of 
the N. W. P. Code, at page 673, by whiah 
notifioation Aot Ilf of 1907 was extended to 
Peaba<«ar. Dr. Nand Lai, however, eon* 
tended that, ioasmaeh as bis olienta (the 
petitioners) had never been served with 
notiae of the insolvenay prooeedioga in 
Peshawar and as no sohednle had been pro* 
pared sabseqaent to adjndieation as is 
reqaired by the Insolvenay Aat, the iosoL 
venoy proceedings were no bar to the pre- 
sent sait. In enpoort of his contention he 
referred me to Harya v. Mul Ohand (I), 
which rating followed Arunachala v. Ayyavu 
(^). The present case is very similar to the 
048S decided by the Chief Coart in 1907. 
With the application which was filed by 
the insolvents themselves a list of ereditors 
was filed bat no schedale was prepared. 
Notice was issaed and on the date fixed six 
ont of 39 creditors appeared. The then 
petitioners were adjadioated iosolvents, and 
the 27th Aagast 1914 was fixed for the 
creditors to prove their claims. No credit 
tors appeared and the papers were ordered 
to be filed. From the record in the ineoL 
vency proceEdings it appears that the present 
petitioners were never served with notice of 
these proceedings. No schedale, as reqaired 
by law, was prepared and, therefore, the 
decision in Harya v. Mul Ohand (1), appears 
to me to be in point. The conclasions 
arrived at by the Coart below are, therefore, 
erroneous, and 1 accept this petition and, 
eetting aside the order of dismissal, direct 
that the case be proceeded with in accord* 
anoe with law. Costs in this Court will 
follow the event. 

Feiiiion accepted, 

(1) 64P. B. lfi07j89P. L K. 1908. 

(2^ 7 M. 318; 8 Iml. Jui. 'ZU, 2 Iml. Dec. (s.s.) 800. 


BOMBAY HIGH COURT. 

Seco.'id OiTiL Arri^L No. 3 d9 of 1919. 

Angnst 5, 1920. 

Pretent Sir Norman Maoleod, Kt , 
Chief Jaetice, and Mr. Jaetioe Fawcett. 

ICHALAL JAGMOHANDAS— PLAiMTiFFf 

Appellant 

versus 

NAGO SINA PATIM— Difaudamt— 

RsSPOSDli.NT. 

Limitation Act (IX of 1908^, Sch. 1, Arts. 13P, 144— 
Sait for joint possession by co-owner— Limitation 
applicable. 

Where a purohasor from a co-ownor accepts a 
lease from his vendor and sues for joint possession of 

his share after the exoiry of the lease, the suit is 
governed by Article 144, and not by Article 189, of 
Schedule 1 to the Limitation Act. [p. QGO, col. 1.] 

Appeal from the decision of the Joint Jadge 
Tbana, in Appeal No. 29 of 1918, confirm- 
ing the decree paesed by the Sobordinate 
Judge, at Baeeein, in Civil Suit No. 116 of 
1917. ' 

Mr. B. 8, Navalkar, for the Appel- 
lants. 

Meaars. A, Q. Hesai and P. B. Shingne, 
for the Respondent. 

JUDGMENT, 

Maolkod, C. J. — The plaintiff sned to 
recover joint possession of the plaint land. 
Plaintiff’s father parobased a joint half 
share in Survey No. 165, Pot No. 1, with 
other property from Bbika Dbarma and 
Ana Bbika on the 22ad of Aagast 1903. 
On the same day Bbika and Ana passed 
a lease in favour of Jagmohandas in respect 
of the property mentioned in Exhibit 19 
for a term of one year and agreed to pay 
the rent of Rs. 42. The term of the 
rent-note expired on the 22Qd of Aagast 
IbOl. On tbd 5tb of March 1^13 Bhika 
Dbarma, Hari Dbarma, Ana Bbiko and 
Sakbaram Harl, sold the entire land, barvey 
No. 16-j, Pot No. 1, to the defendant. This 
sait was filed ou the 2bth of August 
1917. It has been dismissed iu both 
Goartd ou the ground that Article 139 of 
the Indian Limitation Act applies, and that 
when the term of the rent-note expired 
on the 22nd of Aagast 1904, Bbika and 
Anu held adversely to the landlord, and 
there was no evidence in the case from which 
a fresh tenansy could bs infsrrsd. 
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The (aois of this oaee are entirely different 
from tbe fa^ta in Ohandn v. Dai Bhau (U. 
It mast be remembered that in this ease 
the tenants were tbe vendors who were 
tenant9>ia*oommoa with two other persons 
of tbe plaint-land and tbe faot that they 
held over woald not in any way affeot 
the plaintiff's right as parohaeer nnder 
tbe sale-dead to sne for partition against 
his so tenants in<oommon. What might have 
happened if be bad let a portion of tbe 
land whioh belonged to the tenaDey*in* 
sooimon to an outsider who held over is a 
qoestion whieh does not arise. In this 
oasa the plaintiff stood io the shoes of 
Bhika and Ann who bad a right of 
partition against the other members, Hari 
and Sakharam, and it woald depend upon 
tbe terms of the partition what portion 
of the tenanoy in oommon woald go to him 
on division. We think the ease olearly 
oomes nnder Artiole 144, and not under 
Artiole 139. 

The appeal mast be allowed and tbe plaint* 
iS’s suit deoreed with oosts. 

F*wobtt, J.— I agree. In this salt the 
plaintiff stated bis olain to reeover joint 
possession of the plaint property not as a 
landlord, bat as an owner, and, although he 
does mention that tbe land was leased to 
tbe defendant’e pred^'sessor in- title, yet 
his olaim was olearly brongbt on the basis 
of his title as owner. Aooordiogly, althoagh 
tbe tenancy may have determined, I do 
not think that tbe ease oan properly be 
held to fall ander Artiole 13^ ; and there 
being no other Artiole applioable, it falls 
under the general Artiole 144. That being 
BO, tbe grounds on whioh tbe lower Oourts 
have held tbe suit time barred are, in my 
opinion, wrong. 

Appeal allotted. 

(1) 2i B.604; 2 Bom. L. E. 4U1. 
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LAHORE HIGH COURT. 

Firit Civil Appe4L No. 2360 of 1917. 

January 29, 1921, 

Pres5«(:— Sir Shadi Lai. Kt., Chief Justioe 
and Mr. Justioe WiJberforos. 
TEHIiA MAL — DsF2NOlKT~ApPtLLiMT 

veffus 

DHANA MAL — P'^AiKr ff— Hisponob^t. 

Civil Procedure Co'te (Act V of 19fW^, « 104 0) 
(f Sch II, 'patae 19, 2( — Arbitration by intervention 
vf Court — Award— Appeal ayainst order filing award, 
whether lies. 

Section 101 of the Civil Proceduro Code 

provides for an appeal against an order filing or 
refusing to file an award in an arbitiation without 
ihe iotervontion of the Court, and applies to an 
award filed under paragraph 21 of Schedule I( to the 
Code. -So appeal lies against an order filing an 
award made in pursuance of an order of reference 
made by the Court and filed under paragraph in of 
the Second Sohudule to the Code. 

First appeal from tbe deores of tbs Seoior 
Subordinate Judge, Amritsar, dated tbe 2dcb 
Marsh li?!?. 

Mr. Badr-ud-Din KHteshi, for the Appel* 
lant. 

Mr. Dev Bai Satchnej/, for Bbagat Qovini 
Das, for the Respondent. 

JIJDGME.VT. — Oa tbe 6th of Dasember 
1916 the Subordinate Judge of Amritsar 
passed an order that the agreement between 
tbe parties referring their dispute to arbicra* 
tion should be filed iu Court, and made an 
Order of Elefereooe to tbe arbitrator appoint* 
ed by tbe parties, Tbe arbitrator duly gave 
bis award whieh was aoeepted by tbe Court 
and embodied in a deoree. Against this 
deoree tbe defendant has preferred an appeal 
to this Court. 

Now, it is perfeotly olear that there is no 
appeal from a deoree passed in aooordanoe 
with an award. Nor do tbe provisions of 
seotion 104 (1) (/), Civil Prosedure Code, 
apply to the fasts of (his ease. That olause 
provides for an appeal aginst an order filing 
or refusing to file an award io an arbitra 
tion without the intervention of (be Court, 
and obviously applies to an award filed 
nnder paragraph 2 , of Sobedule II to tbe 
Code of Civil Prosedure. In tbe oase 
before us, tbe award was made in pursuanoe 
of an Order of Reference made by the Court, 
and tbe proeeediogs of tbe arbitrator were 
Bubjeot to tbe supervision of tbe Court, 
There oan be no manner of doubt that ao 
award made under paragraph 19 sannot be 
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treated aa an award made witbont the 
Intervention of the Oonrt, and olaase (/) of 
eeetion 104 eanoot be invoked for the por^ 
poee of eoetaining an appeal from an order 
&ling an award under that paragraph. 

We are, therefore, perfeetly oiear that 
this appeal ie inoompetent and mo6t.^be die* 
mieaed with ooste. 

dumiasedt 


MADRAS H;GH court. 

SicjKD Civil Apfbal No. 1721 or 1919. 
September 17, 1920. 

Present : — Jn^tioe Sir Abdnr Rahim, Kt., 
and Mr Jaetioe OldGeld, 
TELLICHERRT PICHU NAlDU- 
Dbpcklamt^Appbllamt 
tersus 

C. JAFFER80N — Plaimtiff—Rispomdbbt. 

Lease— Covenant for renewal at option of les>ee— 
Rule against perpetuities, whether applies— Covenant, 
whether enforcible^lransler of Property Act (IV of 
mi), s, i4. 


A covunant in a lease to renew from time to time 
at tbe option of the lessee isacorenant running with 
the land and is not subject to any rule against per. 
petuities, and is enforcible if the intention in that 
behalf is olearlj shown [p. 59Z, col. 1.] 

Sesond appeal against the desree of the 
Oonrt of the l^emporary Snbordinate Jndge, 
Nellore, in Appeal Sait No. 9 of 1919, 
(Appeal Sait No. 18 of 1 1^19 on tbe 
file of the Distriet Oonrt, Nellore), pre* 
ferred against tbe dearee of the Court of tbe 
DIstriat Maasif, Nellore, in Original Sait 
No. 1563 of 146. 

FACTS appear from the judgment. 

Mr K. Ktishnaswimi Aiyanjar, for the 
Appellant. — In the Grat plaoe, the plaintifi did 
not ask for renewal of toe lease for 8 years 
after its expiry. He has beso guilty of 
laahes and is not entitled to relief. 

The aovenant for renewal oSeuds against 
the rule as to perpetuities io seation 14 of 
the Transfer of Property Aat. 

In Kolathu Ayyar v. Banga Vadhyar (1) * 


(U 18 
18M.I,. 


fnd. Oas. 20 »{ 3S M. U 4j 21 M. 
T. 179i M. W. N. 103. 





aontraet of pre.emption was held to effend 
tbe rule against perpetuities. The same 
principle applies to this case. 

Mr. T. V. bamanatha Aiyatf for the Res- 
pondent.-^^As tbe plaintiff was in possession, 
be oould have asked for a renewal when be 
abose. There was no laohea. Tbe rule 
against perpetnitiea is in respect of oon- 
veyanaes. Here is not a ease of oonveyanoe 
but of a lease. A covenant for perpetual 
renewal is enforceable. 

18 Halsbnry’e Laws of England, paragraph 
935, Kolathu Ayyar v. Banga Vadhyar (l) is a 
caee of pre-emption which stands on a different 
footing. 

JUDGMENT. — The plaintiff had a lease 
of tbe land in diepnte from the defendant for 
a period of Gve years for Mica Mining 
purposes on tbe 6th May lb03 with tbe 
following olauee I bind myself to give 
you such leases as you may require from 
time to time after the expiration of ihis 
agreement on same conditions, bbould 1 
fail to do so, I bind myself to pay you all 
your expenses that you iDOur." Tbe plaintiff 
entered into possession aocording to tbe 
terms of tbe lease and erected certain struo. 
tares on tbe land with a view to carry on tbe 
mining operations. But sometime in 1915 
the defendant obtained a decree for posaesaion 
of tbe land iuasmuah aa the present plaintiff 
had not, on tbe expiry of tbe term mencioned 
in the lease, taken out any renewal. There, 
upon tbe plaintiff called upon tbe defendant 
on the 4th November 1916 to ezeaute a lease 
for 5 years With tbealaose for renewal iotbe 
terms set out above but tbe defendant refused 
to grant any such renewal. The lessee then 
instituted this suit. 

Both tbe lower Courts have held that tbe 
plaintiff is entitled to such a lease as be 
asked for and gave a dearee for speolGo 
performance. It was argued before the 
District Munsif that tbe decree in tbe suit 
of 1915 operated as rvs jwiicUa, but he held 
that in that suit no queetiou as to tbe plaint- 
iff’s right to renewal was decided and that, 
therefore, the present suit was not barred. No 
argument ba^ been addressed to us on this 
ploa. Another defence set up was that the 
plaintiff was guilty of laches in not asking 
for the reoewai of the lease since tbe expiry 
o£ the Grst term in 190^, until 191o, But 
then bo was in posseasiou and was willing 

to carry oat bis part of tbe agreomont and 
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be was never sailed upon to take a renewal. 
The lo«‘6r Appellate Toart has di-oassed 
thii qaeskion folly and is right in holding 
that the plaintiff’s right to enforse the agree* 
ment has not been lost by lashes. 

The point, however, whioh was pressed 
before ue with great pereistenae was that the 
agreement was in violation of the rale 
against perpetnities as laid down in eeo* 
tioD I4s of the Transfer of Property Aot. 
That seotion enaots the well*known rnle that 
no interest in property oao be created to 
take effest after the life-time of one or more 
persons living at the date of sash transfer, 
and the minority of some persina who shall 
be in exiatenee at the expiration of that 
period. The short answer to this ari^nmet 
IF, that the agreement in qaestion eannot pro- 
perly be said to be a transfer of property 
wbiah is defined by seotion 5 of the Ast as 
an aot by whioh a living person conveys 
properly, in present or in fntare, to one or 
more other living persona or to himself and 
one or more other living persons.” Here 
there is no oooveyanoe of property after the 
expiry of the term of five years. The 
agreement in queetion is only a oovenant to 
renew at the option of the lessee. A oove 
nant like this is a covenant running with the 
land and is not snbfeot to any role against 
perpetuities. In Haisbnry’s Laws of England, 
Volume 18, paragraph 93^, it is pointed out 
that a oovenant for perpetnal renewal is en- 
forceable if the intention in that behalf is clear- 
ly shown. The nearest ease that has been 
cited in support of the appellant’s contention 
is of Kolathu Ayyar v. Raniga Vadhyar (1) 
where a contract of pre emption was held to 
offend against the rule against perpetuities 
for it fixed no time within which the agree- 
ment to convey was to be performed. Even 
there the contract was sought to be enforced 
against the heirs of the person who had 
entered into it a d not, as here, against 
the lessor himself. But, apart from that, 
a contract of pre-emption stands on a differ- 
ent footing from a covenant to renew from 
time to time which has always been recognised 
both in England and here as a perfectly 
valid and enforceable contract. 

The second appeal most be dismissed with 
costs. 


COURT OF THE BOARD OP REVENUE 
UN[ ' ED PROV N 5ES. ' 

SBCO-yp Appbal No. lO ow 1919 20 
April I A 1920. 

Present Hopkins, S. M, 

PHAGOO KURMT— Appbllint 

versus 

Musarnmaf DHARAMRA.TX— RisponDSHr. 

Withdrawal of unnecessary plaintiffs, effect of. 

Where unnocesaarj plaitifciffa wifchflraw from a suit, 

each withdrawal does nob oeceasitate a dismissal of 
the suit. 

Second appeal from the order of the 
Oommiseiooer, G»rakhpar Division, dated 
the lOth of July 1919, in aoise of eject- 
ment. 

JUlIGMENT — The contention that the 
withdrawal of unnecessary plaintiffs in a 
enit necessitates its dis'uiesal cannot be 
aoeepted. The question whether the 
plaintiffs who withdraw had or had not any 
interest in the subject-matter of the suit is 
one of fact which cannot' be raised in second 
appeal. The appeal fails and is dismiss' 
ed, 

As regards the cross appeal the facts are 
not very clear, but there is some indipation 
on the evidence that the sir was divided and 
the Oommiseioner seems to have f lund as a 
fact that No. 641 was actually transferred iu 
1906. The appeal to Mahesh v. Hart Khan (1) 
which rests on the hypothesis that the sir 
was joint is not made on a fine fnaudatioo. 
The cross appeal, therefore, also fails and is 
dismissed. The parties in both appeals will 
bear their own ooet^, « 

The Assictant Collector’s record, it may 
be noted, is far from satisfactory audtbe 
issue was not properly framed. 

Appealand Otoss- A ppeal dismissed. 

(I) Scl. Doc. No. 9 on916. 


M. c. P. 




Appeal dismissed. 
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BOMBAY Hl^FT COURT. 

FULL BENCH. 

OBiaiKAL Applioitiom por Rgvisio.f No. 196 

OP 192;, 

Oatober II, 1920. 
Prewni—S/rNormaD Maeleod, Kt., 
Ohief Jaafcioe, and Mr. Jnafcfoa Shah, 

Mr. Jnstiae Pratt, Mr. Jnstiae Pawaett and 
Mr Jostioe Setalvad. 

Oatober 29, 1920. 

Pra^eni Sir Norman Maoleod. Kt,, Chief 

PURSUOTTAM I3HVAR AMIN— 
Accojjid — Applioabt 
ver$u$ 

EMPliftOR—Oppo^iTg Party. 

195, 286--Pe«ai Corfe (Act XLV of ReOJ, s. 19l_ 

Btauf^nt f Judicial proceeding^ 

cxal jn oceeding, whether can he made basis of aldrna. 

coursfofTpor Maglatrat. iu the 

tSr f r invest, gation uoder section .64 of 

stale Code, is not evidence in a 

[pfcoT. i ° cldc 

iV603::‘oi:*2rpV9\.t,.*.5 

on'the 'in vl the judicial proceeding following 

as a se^s of I r ^ 

c.in ll tLJ T a"" alternative chargo 

PrLdurrPoH 2:^6 of the Crimitfal 

evidence fn fifls giving false 

p.;or:o.%n’.:, ->• •^.- .-■ ™.. 

altoS"!'.?/ “'1 “f ■■> 

haao/i thargo under section J93, J’enal Code 

d?ffe?en?S..J'7, made’ beTrl wJ 

Courts to^vhioh th° the Courts or of 

Cp.60B, col 2 ] teinative charge is necessary. 

'“'•■■STision from an 
“hetn, ““'"'i’l'on batredaoiog 

F-r^'craarant^/abrd^ 

ORDEa OF REFERENCE TO A 
FULL BSNCH. 

gumTZ\?' found 

Ahmedabad*I)^f 

Indian Penll Beation I9i, 

years’ rfcrTn - Bootenoad to two 

to tbe W ’ impriaonmaot. Qa appeal 
Sessions Judge the oonviotion was 


eonfirmed but the aontenoa wag redaaed to 
one year’s rigorous imprisonment. 

He has now applied to the High Court 
to ezeroise its revisional powers in bis 
favour. The aosnsed was a witness in 
what was known as the Nadiad Derail, 
ment Case tried by the Commissioners 
appointed under the Defenee of India Aat 
On the 17th May 1919, the aaensed, 
having ^ heard that a warrant for his 
arrest in oonneetion with that offetfoe had 
been issued, went to the Resident First 
Class Magistrate at Nadiad to snrrender 
in order to save himself from arrest if 
he found that a warrant had aotually 
been issued. As a matter of faot, a snm. 
mons only bad been issned for his attend- 
anee under seation 160, Criminal Proaednre 
Code. The Magistrate referred him to 
the Fozdar. He made a statement to 
that offiser who, thereupon, sent him to 
the Magistrate who reoorded his state- 
ment nnder seotion 164, Criminal Proae- 
dnre Code. After be had given his 
evidence before the Commissioners at the 
trial of the aoansed in the ease, the 
Commissioners, considering that a aertain 
statement made before them was in direct 
aonflict with a partianlar statement made 
before the Magistrate, passed the follwing 
order under seotion 476 of the Criminal Pro^ 
aedure Code Whereas we, the President 
and Members of the Second Special 
Tribnnal, Ahmedabad, are of opinion that 
there is ground for inquiry into offenoe 
oommi'tsd by Purshottam fshwar”... ('p. \ 

The aoaused was put up for tri^l before 
the First CUss Magistrate, Ahmedabad, 
who framed a charge against him under 
section 19d of Indian Penal Code in that he 
had made a statement on oath, on the 17th 
May l'V19, at the stage of a jadioial proaeeding 
into the Nadiad Derailment Case before the 
Resident First Class Magistrate and another 
statement, on the 25th July 1915. before the 
Second Speaial Tribunal, one of which state- 

merits he either knew or believed to ba false 

or did not believe to bo true. 

On this charge, as above stated, the 
aocused has baen found guilty. 

A great many points were argued 
before ns by Mr. Jinnab, on behalf of 

the aoaused, bat there ia only one of anv 

real sabstauae which would be snffieient 
m my opinion, if decided in fayonr of t«,o 
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aoonsed, to indaoe the Court to interfere 
with the hndings of the longer Court 

It was eontended, inter nlia, by the aosused 
in hie petition to tbie Court that the Com- 
miesioners were not a Court and bad no 
power to grant sanotion under seotion 195, 
Criminal Proaedure Code, aa they bad no 
appeilate or revieional jurisdietion over Sub* 
ordinate Magietrates ; that the statement of 
the 17tb May was not brought to tbeirnotioe 
in the oouree of judioial proaeedinge ; that 
they had no power to direot the proseoution 
of the petitioner on an alternative ebarge 
without speaifying that the statement before 
them was falee; that the order under seetion 
476 was not a proper order ; that the 
proseoution bad failed to prove that the 
statement of the 17th May was made on 
oath ; that the statement was not made 
voluntarily ; and that the Commissioners bad 
erred in deolining to oall witnesses whose 
evidenee was neeessary for the defenee. 

The latter eharge might be a serious one 
but it has been shown that the defenee 
wished to eall Mr. Elliott and Mr. Gandhi, 
two of the Commissioners, and Mr. Patel, one 
of the Counsel, in order to aeeertaio how the 
statement of the 17th May same under the 
notioe of the Commissioners. But the 
Besident Magistrate said he forwarded it in 
the ordinary oouree to the Uistriot Magistrate, 
and tbe Trial Magistrate says in his jndg> 
ment, ** it is an admitted faot that the state* 
ment was brought under tbe rotioe of the 
Tribunal during tbe trial of tbe aeoueed in 
Case No. 2 of 1919," while the Sessions Judge 
says: ‘The First Class Magistrate for- 

warded it to tbe Distrist Magistrate who in 
bis turn forwarded it to tbe Speoial Tribu- 
nal.’ Nor does it appear from his judgment 
that any objestion was raised before him 
with regard to tbe exelusion of evidenoe. 
Therefore, we oan safely assume that the 
statement reached tbe Commissioners in the 
ordinary course and that there is no substance 
in the present complaint. Tbe other points 
have all been adequately dealt with by the 
lower Court and there is no need for ns to 
deal with them again in detail. 

There oan be no doubt that tbe accused has 
made contradictory statements. That is by 
no means conclusive proof of bis guilt. Tbe 
accused told tbe Commissioners that the state- 
ment under section 164, Criminal Procedure 
Code, was made because Inspector Janubbai 


said he would go to jail at once if he did not 
make it. In bis statement before the Trying 
Magistrate be described at great length bow 
be was ioduced by the Inspector to say what 
be did before the Besident Magistrate. But 
the evidenee to support tbie allegation was 
absolutely disbelieved by tbe Trying Magis- 
trate and the question was very carefully 
considered by tbe Sessions .fudge and I eee 
DO reason why we should differ from him. 
The other obiections are all teoboieal and, 
even admitting that there have been errors, 
omissions or irregularities iu tbe proceedings, 
we should not be justided in reversing tbe 
conviotioD unless we were satis6ed that they 
bad oecaeioned a failure of justice: section 
537, Criminal Procedure Code. 

But there are several important questions to 
be answered before we can oonOrm tbe 
CODviciioD. 

1. Whether the statement made before a 
Magis’rate in tbe course of Police investiga- 
tion under section 164, Criminal Procedure 
Code, was evidenoe in a stage of judicial 
proceedings? 

2 Whether a statement under section 
164 oan be said to be evidence in a stage of 
judicial proceedings if the Magistrate who 
records it has no jurisdiction to inquire into 
or tiy the case P 

3. Whether, if the statement under section 
164 ia nob evidence in a stage of judicial 
proceedings, it can form the basts of 
alternative charge under section! 93, Indian 

Penal Code? «... 

4. Whether the answers to tbe nrst three 

questions can be in any way affected by the 
fact that the judicial proceediugs in the case 
were before a Tribunal appointed under the 

Defence of India Act? 

The difficulty in answering questions Nos. 
1,2, and 3, lies not only in the faot that there 
are many ooifl cting decisiona of the Indian 
Courts upon them, but also in the fact that 
there have been obanges from time to time 
in the law which had to be determined m 

those cases. _ . 

Section 236, Criminal Procedure Code, 
enables a charge to be made in the alternative 
if a single act or a series of acts is of euoh 
a nature that it is doubtful which of 
offences the facts which oan be proved wui 


istitnie. , . 

:t might be fairly deduced from the terms 

;he section that to procure ft conyietion on 
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PUHaaomM isbvar 4mih v. empkkob. 

ODe oharge fasts wonld have to be proved 
whiab woold ooDstitnte an oflFense, ao that if 
It soald not be proved that one of tsvo son- 
tradistory statements was false, a eonvietion 
under section 193. Indian Penal Code, scald 
not reenlt. Under section 555, Criminal 

f°rth 

in the F.fth bebedole, with soob variations as 
t^be oifoometanses, of each ease reqaire, may 
be need for tbe respeo'iive pnrposes there 
“®Dtioned. The Form XXV^lII I[) 
(4) gives the form for a oharge of mak. 
mg sontradiotory etatemenfs one of 
whioh IS known or believed to ba false 

and thereby oommitting an offense onder 

seotion 193 Indian Penal Code In Quten 
7. Mohamed Boomaycon Shato ( 1 ) it was 
held by a majority of a Foil Benoh that 
a soovistton on sash a oharge was good 
notwithstanding that the Jary had not 
distinct y found which of the two statomenfa 

was false. On the other hand, in Queen. 
Express V. Kabkai (2) it was held by 
this Conrt that in the sase of oontradio- 

tory Btatemenfs. separate heads of a oharge 

ahoald be framed imputing to the aooased 
falsehood on eaoh of the oooasione. If a 
oonviotion was jaPti 6 pd only on one or 

on wbioh of the two oooasions falsehood was 
ottered seotion 52 of Aot XLV of lc60 

>. The judgment in saoh 

•ase ahonld be framed in the altenative 
and punishment ii flioted for the lesser 

PenTp f*"- >■« his work on tbe 

renal Code dee* not agree with this view 

Bdit^on°“ 4th 

tion. it certainly seems to me that 

atatem*^*!® oharging two oontradiatory 
atatements made at different times, as 

‘‘It w.Ml \ ^ Edition) be says: 

viotirj ^ authorise a oon. 

as Peotion, the doubt must be 

oom offerees tbe aooased has 

Xr * ^® -ommilted 

euner. And this seems to be oorreot. 

0 a«uR.d under seotion 193 in the alter- 
i Bat. Unrep. Cr. C. 33d, Cr. Bg. No. 26 of 1857. 


OASIS. 


595 


native with making oonfradiotory statements 
and to ooDviot him, although it oould not 
be proved which of the statements was 
false- Bot it is only when the statements 
oonstitote a series of aots that an alter- 

S?y^®r.®^®.*'^® framed nnder seotion 

33b, Criminal Preoednre Code. Seotion 193 
Indian Panal Code, provides ppnishmenta 
for two olasees of perjnry. A person is 
said to give false evidence when, being 
legally bound on an oath or by any express 
provision of law to state the truth or being 
bound by law to make a deolaration upon 
any 8 abj<»ot, be makes any statement wbiah 
18 false and wbioh be either knows or believes 
to be false or does not believe to be irne. 
It makes a difference with regard to tbe 
maximum punishment whioh oan be imposed 
whether be intentionally gives false evidence 
m any s^age of a judicial prooeeding. or 
in any other case, and the question arises 
whether a statement in a stage of a 
judicial prooeeding and a statement in 
any other oase oan be linked together so 
as to form a series of acts on wbioh a 

oharve oan be framed in the alternative 
under ‘eotion 236 

In Q« 0 .ti Bmpiefs v. Mugapa (3) it was 
held by tbe Full BenoK, following Q,<en. 
Em'tees v- ^nma (4). that where a 
person had made two ooDtradio.tory state- 
ments one to a PoJioe Officer, under 
Chapter AlV' of the Criminal Procedure 
Code, and another to a Magistrate holding 
an inquiry, he oould not be charged on an 
alternative charge. That oase was under 
the Code of 18S2 when a person oould be 
oonvioled uuder seotion 193 for making 
false statements before a Police Officer 
mvestigatiug an offenoe under Chapter 
X y of the Criminal Prooedare Code. 
Unfortunately, no reagous are given for this 
dpoi«ion, nor for the decision in Queen. 

E npreta v. Anmu (4\ and it oan only be 
pre<=»aioed that the learned Judges thought 
that the two statements did not oonetitute 
a series of sots, although they might be 
made in the course of the investigation and 
the trial respeotively of the same offence 
Norefer.noe was made to Queen Empress v' 
HorAir.nn Rnynvg (5) in whioh ic was 
decided that a Police investigation was by 


1ft R. **77 F. B :0 1nd. Ueo 'n s ' 73t} 
C4> Bat Umop ^r. n. sis. Cr. Rg.No 40of 
(o> 8 B. 210, 4 Iud.Deo. (n. s.) til 
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reason of Explanation (2) to eeetion 193, 
Indian Penal Code, a stage of a judieial pro- 
oeeding. 

In Queen Empress v. Bharmi (6) the 
following qaestion wag referred to a FqU 
Benob : "Whether a statement made before 
a Magistrate in the ooaree of a Polioe 
investigation is made in a stage of jadioial 
proeeediog so as to soffise as a basis in 
part, of an altsrnative obarge of an 
offecoe under section 193 of Indian Penal 
Code.” 

The Polioe were investieating a ease of 
murder and the statement was recorded 
by a Third Class Magistrate. The answer 
given by the Full Bench was that as the 
Magistrate bad no authority to oarry on the 
preliminary inquiry in the case, the state* 
ment made before him was not evidence 
in a stage of a judicial proceeding. None 
of the previous authorities were dieouased 
and no reasons were given for the decision. 
It might he infeired that the learned 
Judges considered that if the Magistrate 
had authority to oarry on the preliminary 
inquiry, the stvtement would have been 
evidence in a stage of a jadioial proceeding, 
but this is by no means certain. They 
may have thought that, in any even*, 
the fact of his having no authority 
was sufficient to dispose of the case. It 
would certainly be illogical if the question 
whether a proceeding before a Magistrate 
under Chapter XIV, Criminal Procedure 
Code, was a stage of a judicial prdceediny, 
depended on whether or not he had author- 
ity to deal with the case under Chapter 
XV. It does not appear to me 
explanation to section 164, which was added 
in 189d, makes any difference. Certain 
doubts had been expressed as to the desir- 
ability of Magistrates who had no jurisdic- 
tion in the case recording confessions and 

Statements under section l6tLi^e? v. 

Jetha (7). and the explanation was added 

to remove these doable, 

Now, if an investigation under Chapter 
XIV of the Criminal Procedure Code is 
an investigation directed by law preliminary 
to a proceeding before a Court of Juatics, 
then, under Explanation (2) to section 193, 
eaoh an investigation is a stage of a judicial 
proceeding, and this is the view which 

(0) 11 U. 702 {F. D.);0 lud.Dft;. (n.b) 462. 

I?) 7 U. n. C.U. 6U Cl. 


has bjen adopted by tbe High Courts of 
Allahabad and Madras. In Queen^Empress 
V, Khem (8) a witness made a statement 
before a Third Claes Magistrate under section 
164 and another before the Magistrate at 
the trial. It was held he might be eon* 
vieted ncder the second, if not the Orst, 
paragraph of section 193, Indian Penal Code, 
(^uetn- Empress v. Bharma (6) was referred 
to but as the Third Claes Magistrate had 
jurisdiction to try tbe case it did not 
apply. But the learned Judges seem to 
doubt the correctness of tbe decision, and 
it may be inferred that they thought that, 
even if the statement was not evidence in 
a stage of a judicial proceeding, it was 
evidence in another case and could be linked 
with a statement made in a stage of a 
judicial proceeding. But they were clearly 
of opinion that if the Magistrate had author- 
ity to try the case the statement recorded 
by him was evidence in a stage of a 
judicial proceeding. In Queen^hmpress 
Alaju Kone (9) a Magistrate recorded a 
Btatement in a murder case under section 
164 , Criminal Procedure Code. Afterwards, 
the witness withdrew bis statement and he 
was charged in tbe alternative under section 
193 with intentionally giving false evidenor. 
It was held that Queen-Empress v. Bh:irma 
(6) was not applicable as the Magistrate 
who recorded the statement was the Com- 
mitting Magistrate. In Suppa Tevan v. 
Emperor (10) a statement was recorded by 
a Magistrate in a murder case investigation 
under reotion 164, Criminal Procedure 
Code. It was held that the Magistrate was 
a Court and when he took down the state* 
ment under section 16t he was acting in 
discharge of a duly imposed by law and 
was authorised to administer oath. It was 
argued that the conviction of the accused 
under section 193, Indian Penal Code, 
was not legal, and it was held that, in the 
face of tbe Explanation attached to section 
193, that contention could not be accepted. 
An investigation under Chapter XIV of the 
Criminal Procedure Code was a stage of a 
jadioial proceeding and, therefore, the appel- 
lants gave false evidence. Tbe illustration 


:8)22 A. It6i\.w. N. (1699) 207: 9 Ind. Doc. 
,9/16 M. -121: 1 Weir 176; 5 Ind. Dec. (n. s ) 


10) 20 .M. 69; 8 Cr. L J. 379- 
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to Explanation (2) was referred to, but, with 
due respeot, the illustration doss not give 
an answer to the Question whether an 
investigation under Chapter XIV, Criminal 
Picoedure Code, oomes within the Explana- 
tion. It may be said the investigation refer* 
red to in the illustration is an investigation 
after the inquiry has oommenoed, but is 
preliminary to the aatual trial, because the 
Magistrate has no authority to try the ease. 
It does not appear that it was seriously 
argued in the Trial Court that in ordinary 
oases^ a statement recorded under seotion 
164 is not evidenae in a stage of a judicial 
proceeding, while before the Sessions Judge 
from^ his judgment it seems to have been 
admitted that it would be. But it was 
argued that this was not an ordinary case. 
The Tribunal was constituted under Act IX 
of 1915 which abrogated all provisions of 
the Criminal Procedure Code so far as they 
related to committal proceedings. That, there* 
fore, the Magistrate, though a First Class 
Magistrate, bad no authority to carry on 
the preliminary inquiry in this case, so that 
the decision in Queen-Emprets v. Bharma 
ip) was directly applicable. On the other 
side it was argued that, though by section 
5 of the Act, the Tribunal might take 
cognizance of a case without a committal 
order, there was nothing In the Act to bar 
committal proceedings being taken if the 
authorities so decided, though naturally the 
intention of the Act was to do away with 
the necessity of the stage of the ordinary 
procedure so (hat the Tribunal might deal 
With all eases whether triable by a Court 
of Session or not as if they were wairaot 
cases. It seems to me it would be diffiault 
to ray that the Magistrate had no authority, 
considering the powers which were vested 
m him to carry on the preliminary inquiry 
m the case, merely because it had been 
enacted by the Legislature that in a particu* 
lar class of cases within which this one 
tell there should bs no preliminary inquiry, 
but the point is suffioiently doubtful, con* 
^dermg the ruling in Queen-Empress v. 

(6), to make it desirable that it 
chould be referred to a Full Bsnoh with 
the other questions which this case has 
afforded ao opportunity for getting finally 

as this Court is concerned. 

Full “ 


1. Whether a statement recorded by any 
Magistrate in the course of a Police 
investigation nnder section 164, Criminal 
Procedure Code, is evidence in a stage of 
a judical proceeding within the meaning of 
section 193, Indian Penal Code, Explana* 
tion (2) {• 

2. Whether such a statement can be said 
to be evidence in a stage of a judicial pro. 
oeeding if the Magistrate who records it 
has no jurisdiction to inquire into or try 
the case ? 

3. Whether if such a statement is not 
evidence in a stage of a judicial proceed* 
ing but oomes within the meaning of tie 
words evidence in any other case ’ in sec- 
tion U3, Indian Penal Code, it can be linked 
with a statement which is evidence in a 
stage of the judicial proceeding following 
on the investigation so that the two can 
be said to be a series of acts on which 

can be framed under 
section 236, Criminal Procedure Code, of 
intentionally giving false evidence Y 

4. Whether the Magistrate who had 
authority to carry on tbo preliminary inquiry, 
but for the notification nnder the Defence 

of India Act, had any jurisdiction to inquire 

into or try the case after the notification ? 

5. ^ Whether, if the Full Bench are of 
opinion that question 1 should be answered in 
the affirmative, it makes any difference that 
the original case was directed to be tried 
by a Tribunal nnder the Defence of India 
Act instead of being tried in the ordinary 
course, so (hat the investigation under 
(Chapter XIV of the Criminal Procedure 
Code cannot be considered a stage of the 
proceedings before the Tribunal F 

biiAH, J. I agree that the only point of 
substance arising in this application is, whe* 
tber the statement cf the petitioner record- 
ed by the Firet Class Magistrate of Nadiad 
on the 17th of May 1919, onder aeation 
164, Criminal Procedure Code, after the 
Notification No. 3?7d of the Local Govern* 
merit under section H of the Defence rf 
India Act (IV of 1915). was published on 
tho 1 Ph of May, can form a basie in 
part, of the alternative charge of an offence 
under seodon 193. Indien Penal Code 

Ihe other points raised by Air. Jinnah on 
behalf of the aooused do not afford any good 
ground for interference in revision ' « 

Several questions have been argued in 
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eoDPPsHoD with tbe point, wb?«h rpqnire 
to be •PDpidered. Tbppe qoppHorg have 
been foTmolatpd by roy Lord tbe Chief Joah’oe 
at tbe end cf bie jodpinent, with wbieh 1 
generally agree. They are all important 
qnestiorp and some of them ere not free 
from diflBeolty. There is diversity of 
jndieial opinion as regards some of them: 
and there is tbe qaestion of applying the 
Fall Berob deoipions of tbieCoort in Qu*en^ 
Empress v. Bharma (6) and Queen-EmpTefS 
V. iivgnpa (3) to the statement record* 
ed ardor the speoial eireomstanees of this 
esse. For a eatiefaotory diepoeal of tbis 
esse it is desirable that these qaestirns sboold 
be referred to a Foil Benoh Aeeoidingly, 
I ennenr in the proposed referenoe. 

1 do not desire to express any opinion 
on any of these qneelioDS at tbis stage : nor 
do 1 mean neseeFarily to eoggest any doobt 
as to tbe eorreetness of tbe Foil Beceh 
deoisioDS above referred to so far as tbey go. 

In parsaaree rf tbe foregoing, the ease 
eame before a Fall Becoh on tbe 4tb Ootober 
19v0. 

Mr. Jinnah with him Mr. 0, N, 2/ioftor, 
for the AecDsed. 

Sir Thomas Sirangman^ AdvoeateGeoerAl, 
with him Mr, S. S, iat^ar Government 
Pleader, for tbe Crown. 

OPINION OF FULL BENCH. 

Pb»it,J.— (O c/ch^T II, 1920).- Tbe qoes* 
ticns referred for deeision to tbe Foil Becoh 

, , , 

1. "Wbether a itatement reoorded by any 
Magielrate in the eoarpe of a Poliee irveatigs* 
ticn onder reotion lf 4 . Crimical Proeedore 
Codp, is evidpree in a stage of a jodieml 
proc.edirg --'hin Ibe mfBoirg of ...Mon 
lya. Irdtan Penal Code, Explanation (2) P 

2* Whether soob a sfa'eirfnt ean be said 
to be evidence in a stage of a jodicial proered. 
ing if the Magistrate who recrrda ilbae no 
iarisdietion to inqoire into or try the case ? 

3. Whether, if snob a staleirent is not 
evidence in a stage of a jodioial proceeding, 
hot opmea within tbe meaning of tbe words 
'evidence in any other ease’, in eeotion 
193, Indian Penal Tcdp, it can be linked 
with a Blatenent which is pvidprre in a 
stage of the jodioiel prfO^ediig foJlnwirg 
on the irve'^ligation, so that ihe two ran he 
said to be a cerifs of eoism wbioli an altura* 
tive charge can be framed under section 23t>, 


Criminal Prooedore Cede, of intentionally 
giving false evidence P 

4. Whether the Magistrate who bad 
authority to carry on the preliminary irqoiry, 
but for the notiBoation under the Defence 
of India Act, bad any jurisdiction to irqoire 
into or try the case after the notification P 

5, Whether, if the Foil Bench are of 
opinion that queetionNo, 1 ebonld beanswered 
in tbe aflBrmaiivp, it makss any difference 
that the original case was decided to be 
tried by a Tribunal under the Defence of 
India Act instead of being tried in tbe 
ordinary course, so that the investigation 
order Chapter XlV of the Critpioal Pro* 
oedure Code cannot be considpred a stage 
of tbe prooetdipgs before t* e Tribunal. 

A Police irvpctigation under Chapter 
XlV of tbe Criminal Preo dure ‘ ode is 
not itself a iodioial proceeding within the 
meaning of that term as used in the 
Indian Penal Code. Under that Code a 
judicial proceeding is a proceeding before 
a Judge as defined in section *9. Nor 
does it become a stage of a ]udio-al pro* 
seeding by virtue of the Exnlanatmn to 
section 193. Tbe words ot the Explanafim 
ere: “An investigation directed by Jaw 

preliroinary to a proceeding before a Court 
of Justice.” A magisterial inquiry prepara, 
tory to commitment is an inqu-ry dir.sted 
by law preparatory to 

direction is expressed m 6 of the 

Code of Criminal Procedure. Tbe effect of 
the Explanatirn is, therefore, to meke a 
magisterial inquiry preparatory to commit* 
ment. a stage of a judicial 
But there is no directun of law that tbe 
Police investigation should precede a trial. 
Jt very often does cot, e. g , when the 
Magistrate taUs oognizaroe on a complaint 
or ‘*«o motu\ Nor is it enough that (be 

Poioe investigatirn deep, as ® “^**^** Z** 

fact, often precede a tri^. The i^eotim 
requires semftbing more. There must be an 
express direction by law just as under Ex* 
planation (^) there must be an express direc 

tioD by a Court of Justice, 

To bold that a Police inveBtigalion is a 
stave of a judicial proceeding would lead 

to Boomoly. A MaBiBt.Bt. t„wg f 
Pftpe is a Court of Jurt-se (section 20, idian 
Pe.al Cod*): but a Magistrate bolding an 
irqoiry preparatory to oomrn.tment le not 
[section 19, illuatiation (d) ]. A Police 
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investigation preparatory to a trial by a 
Magia^rate woald, therefore, be a etage o£ a 
jadioial inqairy, while a Koliee investigation 
preparatory to a magisterial inquiry for earn* 
mitment would not. 

No doubt a Magistrate examining a 
witness under seotion 161 would do so on 
oath. But the deBnition of jndisial pro* 
eeediog in sestion 1 (>n) of the Criminal 
Prooedure Code is limited to that Code and 
does not apply to that phrase as used in the 
Indian Penal Code. 

A statement recorded by a Magistrate 
of a witness in the oourse of a Polise in* 
vestigation under Chapter XIV is, I think, 
not evidense in a stage of a jadioial pro 
oreding and I differ on this point from 
Q’teeti’E npTe$s v. ParsKram Bayshig (5), 
Q'i»fti*E<nvTe»8 v. Alagu Kone (9) and Suppa 
Teoan v. Emperor (lO). 

It is quite immaterial whether the 
Magistrate had or had not juriadiotion to 
inquire into nr try the ease. Under the 
Code of 1872, there were oapes where 
the fast that the Magistrate had jurisdis* 
tion was regarded as indioating that the 
examination was not under seotion i64, 
as it professed to be, but should be eon- 
aidered to have been taken in the oonrae 
of the inquiry or trial: v. dnu*><ra»i 

Singh (ll), Empress of Iniia v. Y<iku,h 
Khan (12), Subsequent ohangee in the 
Code of 1882 have made these sas‘>s 
obsolete. But they have l(‘fti their mark 
on the ease of Queen-Emp^eiS v, hh'irma 
(6). There, in a oase of murder, a state* 
ment was made under seotion 16 b before 
a Third Class Magistrate and was after* 
wards oontradioted before the Committing 
Magistrate. The Court held that the state* 
meat before a Third Class Magistrate 
was not evidenee in a judioial prooeeding 
that. Magistrate not having authority to 
carry on the preliminary inquiry, Tna 
reservation as to the Magistrate's jurisdis* 
tion was, we think, made in order to leave 
open the question whether, if the Magis* 
trate had jurisdiction, the etatement. though 
professing to be made order section 161, 
shnald not be considered pa't of the 
commitment inquiry. In Queen-Empress v. 

( 1 B n. 9fi4. 6 C. L. R. 207} 3 Shorn© R. Cr. 23 
2 lud Deo. (N. B r’'*6- 

(.2J 6 A. 262} A. W. N. (1883, 25j 3 Irvd. Doo (s. 0 .) 

2o0. 


Bharma (6) the Full Bench merely answered 
the question propounded and did not con* 
eider whether the accused could not have 
been oonvioted of a charge in the alternative 
for false evidence under section 193, Part 
1, bafore the Committing Magistrate, or of 
false evidence nader section 191, Part 2, 
before the Third Class Magistrate. But in 
the case of Queen E npress "g, Ismail (l3), 
decided three months later, though report- 
ed in I. L, R. 11 Bom. 659, a conviction 
was eooBrmed in the alternative for giving 
false evidence before a Magistrate or falsa 
evidence before a Police Officer (under 
section 161 of the Criminal Prooedure 
Code of 1882). 

In the case of Quee’i E npress v. Kabhai 
(2) it was held in a similar case that 
a charge for one off-^ucs in F irm X 4VIII (II) 
(4) of Sobedule V of the Criminal Proce- 
dure Code oould not be framed, but that 
separate beads of charge in the alternative 
should be framed under section 236. This 
was followed by the case of Queen- E mpress 
V. Annia ^4), where the statement 
made to the Police Officer was in answer 
to questions which tended to expose the 
aoonsed to a criminal prosecution. The 
Cjurt held that this was not false evidence 
as the accused was not bouud to answer 
truly. This was suffiiient to disposeof the 
sase, but the judgment, professing to follow 
Qu en-Empress v. Kabhai (2), ad led 
tbit even if the statemsnt to the PjI ce 
was false evidence, the case was not one m 
which alternative shirges could be framed. 
This was not ooly au obiter diet tm but an 
incorrect statement of the deatsion in Queen- 
Enprets v. Kabhai (2), nevertheless 
th < Fall Bench in Queen Empress v. Mugapa 
(8) approved the oise of Queen Emprest v. 

(2>, that a charge in the 
Criminal Procedure Code form was not 
possible, and at the sims time followed 
Queen Empress v. Annia (4) in holding 
that alternatlvo charges could not be framed. 
The judgmsmt ackowledged the discrepancy 
between Qi^en-Empress v. Annia (4) 
and Qioin Empress v. Kabhai (2', but 
giV'i n> reason for followiag the obiter 
dic‘uni iu the for uer rather than the deci* 
niou in the latter — and it does not even refer 

'll) U B. 857; 12 lod- Jur. 152} 6 tub (n. r ) 
433. 
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\lo). 

The aonfaeioa Beems to have arisen oat 
of the apparent inooDsistenay between seation 
236 and the Form of Charffe, Sobednie V 
Form XXVni (II) (4). The Form sets forth 
two statements each in a jadiaial proceed. 
iDg, one of whiah statements yon either 
knew or believed to be false, or did not 
believe to be troe, and thereby eommit- 
ted an offenae punishable onder eeetion 
193 of the Indian Penal Oode.” It appears 
to be a Form of Charge with one head 
for a single offenae and thereby invites the 
aritioism of Mr. Mayne quoted in the 
referring judgment. But the form aomes 
under Part II of Form XXVllI “Charges 
with two or more heads.” The charge is 
really a charge in the alternative either 
of an offenae under section 193 on the Orst 
statement or of an offence under eearion 
193 on the second statement. But because 
the two offences happen to be under the 
same part of the same section, the form 
uses the words ‘ an offenae” under section 
193. It is this somewhat inaeaurate word- 
ing that has led to the erroneous opinion 
that alternative charges could not be framed 
where the contradictory statements fell under 
different parts of section 193. 

But under seotion 236 it is quite clear 
that a charge in the alternative may be 
framed for different offences. The pro. 
seaution cannot establish exalusively any 
one offence, but are able to prove 
any aat or eertes of acts which exclude the 
innooeuae of the accused, and shew that 
be must have committed one of two or more 
offences. The proseaution establish a corpus 
ihlicti on the facts which can be proved and 
the facts whiah cannot be proved are snb> 
aidiary facts important only to this extent 
that they decide ucder which penal provi> 
siou the delialum falls, or on what oooasion 


false evidence was given. If the one state* 
ment was evidence in a judicial proceeding 
and the other evidence in any other ease, 
the alternative charges would be one under 
the first part and one under the second part 
of section 193. Judgment could be in the 
alternative under section 367 (3), Criminal 
Procedure Code, and the punishment would 
be for the minor offence under section 72, 
Indian Penal Code. 

It is argued that false evidence in a Police 
investigation and false evidence in a judicial 
proceeding do not form a series of acts and 
cannot be linked together in alternative 
charges. If false evidence in a commit* 
ment inquiry and false evidence in a trial 
can be charged in the alternative I cannot 
understand how it can be argued that false 
evidence in a Police investigation stands on a 
different footing. It is said that the acts 
must form a reries. True, but the only 
factor that makes them a series is that they 
each lead to an inference as to the guilt of 
tbe accused. There may be. a number of 
acts apparently distinct and even different 
transactions but when they form a chain of 
oircomstantial evidence pointing to the guilt 
of tbe accused they become a series. This 
circumstantial evidence may prove tbe 
aocueed’s connection with a mnrder. These 
acts and tbe murder are tbe corpus delicti 
and (be accused may be charged in the 
alternative with murder or abetment of 
murder, bo with contradictory statements 
tbe connection is that, taken together, they 
lead to an inference of tbe accused’s guilt. 

1 thick that charges in the Alternative 
can be framisd for giving false evidence in 
a judicial prooeedingor giving false evidence 
in any other case. I think tbe decision in 
Queen-EmfrciS v. Mugapa (31 is incorrect 
and the decisions in Queen-Empress v. Ismail 
(13) and Queen Empress v. Shem (8) sre 
correct. 


the offence was committed. In illustration 
(><) tbo recent possession of stolen property 
is the corpus delicti. Whether the aceneed 
stole it himself or eubsequenily received it 
from the thief are subsidiary facts which 
only affect tbo question whether his delictum 

falls under eeetion 3/9 or section 411 of the 

Indian Penal Oode. Jn illustration (6) ihi 
two contradictory stalemenfa constitute tbe 
corpus celicli and what cannot be proved is 
the eubeidiary fact on which occasion tbe 


Tbe Defence cf India Act provides frr 
exclusive (rial before tbe constituted Tribunal. 
It in DO way affects tbe Police investigation 
or tbe Magistrate’s jurisdiction to take part 
in tbe investigation. Indeed, section 9 con* 
templates (he fact that a statement may have 
bean taken before the Magistrate. 1 would 
therefore, answer the questions referred: — 
(H In the negative. (2) In the negative. 
(3) In tbe aflBimative, and questions i,4) and 
(5) do not arise. 
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MiCLBOD, 0. J.— (October 11, 1920).— I 
agree that the anenrers to the quea* 
tions referred to the Fall Benoh ehoald 
be aa given in the jadgment of my 
brother Pratt. The third qaeation ia the 
moat diffioalt one. Seotion 236 of the 
Orimioal Prooedare Code oonteraplatea a 
oaae where an asanaed peraon haa oommitted 
an aat or a aeriea of aota and it ia nnoertain 
on the faota proved whioh of two or more 
offenses haa been eommitted. A series of 
asts means two or more aets oonnested toge* 
ther by some oommon relation. Clearly, a 
statement on oath before a Committing 
Magistrate and a statement on oath at the 
trial of the same aeonsed on the same oharge 
would ooDstitate a series of asts. Assord* 
ingly, ander seotion 236 a witness ooald be 
oharged with having given false evidenoe 
either before the Committing Magistrate 
or at tbe trial. The donbt whioh arose 
owing to oonflioting deoisiona wap, whether 
it was neoessary to prove that one of the 
statements was false or whether the mere 
faot that the statements were oontradiotory 
was saffioient for a eonviotion of the offense 
of giving false evidenoe. This doabt was 
set at rest by the addition of illaetration (6) 
to section 236. It does not appear to have 
been noticed that seotion 236 was originally 
framed to meet tbe oaee where it was doubt* 
fol whether offense A or offense B bad fceen 
oommitted at tbe time when the oharge had to 
be framed. Sohedale V, Form Vill, provid- 

ed for tbe framing of oharges under two or 
more heads in aooordanse with tbe provisions 
of seotion 236. Bat in the oase of oontradiotory 
statements the donbt would be whether 
perjury had been oommitted on oooaston A or 
oooasion B, a very different matter. Tbe 
form of oharge in Sohedale V, Form XXVIll 
(10 (4), ip, therefore, etriotly speaking, not a 
oharge ander two beads bat a oharge under 
one head for a eingle offenoe. The oharge 
shoald be either that you committed an 
offenoe of giving false evidence on oooasion 
A or on oooasioo B and beoaose the state* 
nients are oontradiotory yoa mast have 
oommitted that offenoe on one of tbe two 
Ofloasions.” The illaetration (6) made it olear 
that it was not neoeeeary to prove on whioh 
of tbe t*o oooasiona false evidenoe had been 
given. Bat the iilostration dees not alter 
ut merely explains tbe section, and it oanuot 
6 that only the oontradiotory statements 


mentioned therein oan form tbe basis of an 
alternative oharge. 

Tbe next point to be notioed is, that seotion 
191 of the Indian Penal Code deSnes tbe 
offenoe of giving false evidenoe. Seotion 193 
provides for tbe panisbment. It does not say 
that there are two kinds of perjary, bat that 
if perjary is oommitted in the stage of a jadi* 
oial prooeeding it may be panisbed more 
severely than if oommitted in any other oase. 
Tbe offenoe is perjary wherever it may be 
oommitted. 

In illustration (6) to seotion 236, Criminal 
Prooedaie Code, tbe oommon relation is tbe 
inquiry as to the oommittal of a partioolar 
offenoe by one or more individuals and that 
enables tbe statements made on two different 
osoasioDS to be considered as a series of acts. 
Bat tbe Polioe investigation ander Chapter 
Xiy has also a common relation though it is 
a wider one, viz , tbe inquiry into the oom> 
mittal of a partioalar offenoe. Therefore, a 
statement at tbe Polioe investigation under 
seotion 16-li and a statement after jadioial 
prooeedings have oommenoed form a series of 
acts within tbe meaning of section 23o, If, 
on tbe other hand, the oommon relation oan 
only be tbe inquiry as to whether one or more 
partioalar individuals oommitted a partioalar 
offenoe, then they oannot form a series of 
aots. Bat there is no reason why the wider 
relation, if it exists, should not be taken into 
aooonnt. To bold otherwise would have this 
dieastroas effeot that witnesses might make 
the most inoriminatiug statements under 
seotion 164 resulting in persons being oharged 
ander the Indian Penal Code, with only the 
bare ohanoe of eaoh witnesses being held 
guilty of perjury, if they resiled from their 
statements at the trial. For nothing is more 
difficult to prove than tbe faot that a witness 
has made a statement whioh he knew or 
believed to be false or did not believe to be 
true. It is only when he makes oontradiotory 
statements that a real ohanoe of oonviotion 
a^i^e8. 1 think unueoessary confusion has 

been oaased by the phraseology of seotion 191 
of the Indian Penal Code. The aot whioh 
oonstitates the offenoe is tbe making of a 
false ew . "nt on oath on an oooasion when 
by the law tho person making the statement 
i:^ bound to tell the troth. If that aot had 
been called ‘ perjary’, a term whioh every 
one enderatande, there would have been no 
diffifloity. But to oall it ‘giving f&ltQ 
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evidenoe * iDvoIves the ute of a word wbioh 
itself haA teverHl meaniogfl. Clf<ar)7, * evi* 
deoae* is not. ussd in its restrioted meaDiog of 
evidenoe wbioh is giveo or oao be ased in the 
eonrse of jadtoial prooeediogs, bat in its 
widest sense inolading any formal ennroia- 
tioD cf fasts made for the porpose of es« 
tabli-^faing a partfoolar oonolasion. Thos, a 
creditor who make-* a false affidavit of olaim 
against an insolvent’s estate or an insolvent 
who makes a false sebedule, gives false 
evidenoe. And, if either of them happened to 
make oontradiotory statements before the 
Goart in the ooarse of pr loeedings nnder the 
Pre;^ideDoy Towns Insolvenoy Ast. 1 do not 
see why they eboald not be eonvioted nnder 
seotion 19:t withoat the proseoation having to 
prove wbioh of the statements was false t the 
common relation being the particalar 
insolveDoy in which the statements were 
made. In my opinion, therefore, there is a 
Q-immoD relation bstween the statement made 
before the Magistrate nnder section lo4and 
the statement before the Tribnoel so that 
they forma series of acts. No donbt, this 
opinion is in en> fl ot with the Foil Benob de< 
oision in Qieeri’Err-iinss v. Mvgapa 
Bat with all dee re^peot to 
the learned Judges who tried that ease, the 
valne of their oonsidered opinion is deprived 
of mooh of its valae by the faot that no 
reasons are giver, and the aontrary deoieion 
of this Court in Queen- fJmprese v. Ismail 
(13) was no t even referred to. It may 
be that seolion 236 was oonsidered, but, 
in my opi“ior, the real orox is whether the 
inquiry into the oommittal (fa particular 
efienoe, without dealing with the queeticn 
whether a particular individual baa committ- 
ed it, can oouBtilute the common relation 
between the two statements aud it is im 
posrible to say whether their Lordships 
considered the question before them from that 
point of view. 

Su*!., ,].^U)ctoher 11, 1920^—1 agree 
with the judgment of my brother Pratt as 
regards questions Nos. 1. 2, 4 and 5 referred 
to the Full Bench. 1 would answer these 
questions in the same sense, generally, for the 

reasons given in that jodgment. 

A 0 retf arde que^iioD No. 3 I regret that I 
am onable to accept the conclusion reached 
in that judgment. 

I would answer that question in the 
negative. 


OASES. [1921 

I have oarefully oonsidered the argnments 
and the statutory provisions bearing on this 
qnestioD. as also the varions decisions cited 
before ns. Tbe provisions- of section 236, 
Criminal Prooednre Code, are of an enabling 
and not obligatory nature, and it is open to 
tbe Courts, on a fair interpretation of tbe 
section, to bold that a statemeot, which is 
not evidence in a stage of a judicial proceeding, 
ought not to be linked with a statement 
which is evidence in a judicial proceeding or 
ata^trge of a judicial proceeding so as to 
form tbe basis of an alternative charge, In 
determioiog whether any two contradictory 
statements can form tbe basis of an alterna* 
tive charge, the Court must have regard to 
the nature of the statements. A statement 
recorded by a Magistrate under section 16l, 
Criminal Procedure Code, in tbe course of 
an investigation under Chapter X.V before 
the inquiry or trial has commenced, generally 
speaking, - cannot be evidence at tbe trial, 
while a etateinent recorded before a Commit* 
ting Magistrate in tbe course cf tbe inquiry 
can be evidence at the trial. Tbe statement 
recorded nnder section 161 is oue which a 
witness is under no legal obligation to make, 
though if be elects to make it be is bound to 
state the truth, in view of tbe provisions of 
the Indian Oaths Act. The scheme of tbe 
Code of Criminal Procedure makes a clear 
dietinotioD between tbe stage of Police 
investigation and that of judicial proceedings 
by way of inquiry or trial. Though the 
obligation to state tbe troth is common to 
etetements recorded under section 164, as well 
as those made at tbe inquiry or trial, there is, 
in my opinion, a clear distinction between 
these two classes of statements. There is 
also a difference in tbe circumstances and 
surroundings nnder wbioh the two sets of 
statements are recorded. This may be taken 
to be recognised by the Legislature, as tbe 
statements re{jorded under section 164 are not 
permitted to be treated as evidence at the 
trial under tbe Code of Criminal Procedure or 
tbe Indian Evidence Act. 

I am not speaking here of tbe special 
provisions of section 9 of tbe Defence of 
India Act (IV of 1915). It is not necessary 
to txprets any opinion, for tbe purpose of tbe 
ea'e, as to whether that section applies to 
statements I eoorded under section 164, Crimi* 
cal Prooednre Code. Assuming, without ad- 
mitting, that such statements may be need as 
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eviddDoe nnder the special oiroams^aDees 
stated in that eeation, I do not think that that 
•irenmetanoe affeote in any way the broad 
ooD^ideratioD that eaoh etatemenrs oannot 
be treated as evideoae at any ir qairy or 
trial under the Code of Criminal Prooedare. 

In determinio? whethfr a statement 
resnrded under seotion 164 daring the 
Polios investigation and a statement reoorded 
in the eonrae of jadioial prooeediuge at 
the trial ean oonstitnte a ‘ series of sots * 
within the meaning of eeotion 236, there 
is no adeqaate reason to ignore the difference 
between the two aots. n spite of these 
eoDsideratione, 1 might have taken the view, 
whioh is now contended for by the learned 
Advcoate^General, and whioh, it i*- said, is 
veil within the scope of seotion 236 had 
it not been for the fact that a Fall Benoh 
of this Orart bad by necessary implioation 
pat a restrioted interpretation apon the 
terms of seetion 236- That ie the deoision 
in Queen- Efnprees v. Mugapa (i-t). The 
Fall Benoh. eonsistinor of Sargent, (\ J , 
and Telang, f^andy ard Palton, J.l , held that 
a statement made to a Police Officer ander 
esofcion 161 of the Code of 1882 and that 
made befrra the Committing Magistrate 
•oald not form the basis of an alternative 
oharge, maoh lees of a ooovmtion under 
section 193, Indian Penal C< de. In that 
case one of the statements was made at a 
stage of a jadioial prooeeding and the other 
was made at a stage of investigation ander 
Chapter XIV of the Code then in force, 
the person making the etatements being 
under an obligation to etate the truth on 
both the oooaeions. It is tree that no 
reasons are given for this deoision, and no 
reference is made to the terms of seotion 
236, Criminal Prooed are Crds. 1 do rot 
feel any doubt, however, that tbeoorola- 
sion wa^ reached affer a aareful oonsidera 
tion of seotion 2i6, whioh in terms was 
the same as the oorresponding seotion in 
the Code of 1898. Thoogh this reported 
deoision was before the Legislature when 
the Code of 1898 was enacted, t do not find 
B’^y change in the seotior, which oa i be 
reasonably eonetrued as overruling or render- 
ing obpfilete that deoision. Ilioetration (6) 
to the seotion added for the first tin o 

in the Code of 898. i do not thii.k, 
owever, that the illustration touches the 
present point, As 1 read the iUustrationi 


it only makes clear that two ooofradiotory 
statements, one made before the Committing 
Magistrate and the other at the iriaJ, osn 
form the baeis cf an alteriiative obarge of 
giving false evidenoe. It is not pressed 
before ns and I do not think that it oonid 
be reasonably suggested, that the word 
' Magi-tratb’ in tbe illustration oanne.n 
any Magistrate ether than the Com- 
mitting Magistrate, Tbe iJlnstration 
so far as it goes, refers to tbe Jinking cf 
t«o or.ntradiotory statements in the course 
of jadioial trooeedings for an aliernative 
obarge under the esme part rf seotiop 19< 
Indiar Penal Code. I do not ibii k that the 
alteration in seotion 6t of the Crde of 18^8 
makes any difference eo f*.r as the appliaa- 
tion of the deoision in l^ugapa't oase 
(3) to tbe point, whioh we have to decide is 

•ODcerued. ' 

J am hombly of opinion that the deoieion 

in Qu^en-Emptfsa v Mvgopa (‘6) is oorreof 
and may be followed so far as it sprites 
to the present case. The effect of that 
deoision, in my opinion, is that two c n- 
tradiotory statements, one recorded before 
tbe cornu enoement of the inquiry or trial 
and tie other recorded at the inquiry or 
trial, oannot form tbe basis of an alter- 
native obarge, or oonvioiion under section 
li'3, even though with reference to eeoh 
statement tbe oharge of giving fal^e evi- 
denoe at a stage of a judioial proceeding 
or merely of giving filse evtdenoe. as 
the oase may be, can be established if tbe 
proseoutiOD be in a position toprfvethat 
tbe partioular etalement is false in feot 
I he statement reoorded under section lt)4 
in tbe pre-ent ease standH, for the purpose 
of the point under oonsideratior, on the samo 
footing as the stateineut made to the Polioe 
Officer under section itl under (he Code 
of 1882 in Mvgnpo’s nase (31. 

F^wcstt, J. — {Oc oher II, 1920).- I agree 
in the answere and reasoning given in the 
judgment of my brotiier Pratt. 

As to the third qaestioii, it js trne that 

illustration (6) to seotion 236. and the Form 

of charge in No XXVlII of Schedule V of 
tho < nnnnal Procedure Code, presumably 
relate to cootradiotory statements in an 

i-qnry before a Committing Magiatrateand 
in a trial before a fees ions Court; hut thia 

l-y no mtann justifies the view that cl e 
Legislature intended to oonfino the power 
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to frame an alterDaiive charge under eestion 
236 to the oase of oontradietory statements 
falling under the Brst part of eeetion 193. 
Indian Penal Code, or to a lase where both 
statements fell under the same part of that 
sestioD. The illustrations and forms are 
useful guides to the meaning of a sestion, but 
do not oODstitute the main enaotment. 

The expression ‘series of aate’ in section 
236 is very wide, and I do not think there 
is any legitimate ground for holding that 
the oiroumatanoes that a statement under 
sestion 164 is voluntarily made and oanoot 
itself be treated as evidence of the fasts 
stated therein operate to prevent it being 
one of a series of acts’, taken in conjunction 
with a connected statement made by the 
same person in a stage of a judicial pro* 
seeding.’ The offence of ‘giving false 
evidence,” which is defined in section 191, 
Indian Penal Code, applies to each of the 
two acts, if the statement is false, etc,; and 
the fact that under section 193 one of the 
acts is liable to a greater penalty than 
the other is immaterial, except in regard 
(o the question of punishment, which is 
dealt with in section 72, Indian Penal Code, 
Sab*seotion (3) of section 367, Criminal Pro* 
cedure Code, makes it clear that there can 
be a conviction in the alternative in a case 
where there is a doubt as to which of two 
parts of the same section applies, just as 
much as in a case where a doubt arises 
as to which of two sections applies. And 
this suffices to show thatj Eection 326 is 
also intended to cover the former oase. 
Nor does it seem necessary to state in the 
charge that one of the statements falls 
under a particular part of section 193, 
Indian Penal Code, and the other statement 
under another part of that section. Thus, 
section 3u4, Indian Penal Code, is divided 
into two parts, drawing a distinction in 
the penalty to be inflicted for culpable 
homicide not amounting to murder, accord- 
ing to the convict’s intention or knowledge 
but the Form of Charge under section 304 
in No. XAVlil (I) (6) and 11 (2) of Schedule 
V of the Code does not require the par- 
ticular part of section 304, under which the 
accused is charged, to be stated. Under 
HeotioD 221 (2) it suffices to give the 

specific name of the offence, which, in Iho 
oase under consideration, is that of * giving 
false evidence,” whether it be “in a stage of 


a judicial proceeding” or "in any other oase.” 

Sbialvad, J.— (Ocfofter 1 1, 1920).— I agree 
in the answers given in the judgment of PraU, 
J., to the questions referred to the Full Bench, 
As regards question No. 3, I fully concur in 
the reasons given in the judgment of the 
learned Chief Justice. The real question 
is, whether a statement made by a witness 
on oath under section 164 of tbeCrimioal 
Procedure Code during the course of iovesti* 
gatioD under Chapter XIV, and a statement 
made by the same witness at the trial, consti- 
tute a series of acts within the meaning cf 
section 236 of the Criminal Procedure Cods, 
BO that an alternative charge can under that 
section be framed in respect of such state- 
ments. I have no doubt that they do oonstitute 
a 'series of acts’. On information being given 
of an alleged offence, an investigation takes 
place under Chapter XIV of the Criminal 
Procedure Code ; following on such investi- 
gation the inquiry before the Committing 
Magistrate takes place and lastly comes 
the Sessions trial. There is a common 
relation between all acts done in the course 
of these three stages and statements made 
by the same witness at one or more of 
these stages oonstitute a series of acts’. 
It was contended that only offences of 
identical nature can be the subject of an 
alternative charge. There is no such restric- 
tion to be found in section 236 of the 
Criminal Procedure Code. But assuming 
there is such a restriction, (be offences 
which form in this oase the subject of the 
alternative charge are, in my opinion, iden* 
tical. The charge is that the accused in 
this oase either gave false evidence when 
he made his statement under section 161 
or be gave false evidence in bis statement 
before the Tribunal. Giving false evidence 
before the Tribunal, being in a stage of 
a judicial proceeding, falls within the first 
part of section 1^3 of the Indian Penal 
Code, and giving false evidence in the course 
of a statement under section 164 of the 
Criminal Procedure Code, falls within the 
second part of section ly3 of the Indian 
Penal Code. Bat in either oase, the offence 
is the one defined in section 19l if the Indian 
Penal Code, me,, "giving false evidence.” 

After the decision of the Pull Bench 
the oase oame before a Divieion Baooh 
leodp 0. Js and Shab, J.) on the 206b of 
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Ootober 1920, for final dispoaal. 

Mr. Jinnaht with him Mr. 0. N. Thakcr, 
for tko Applioant. 

Sir Tkomat Strangman, Advocate General, 
with him Mr. S, S. Fatkar, Government 
Pleader, for the Crown. 

FINAL JUDGMENT. 

Maolbod, 0, J. — (.October 29, 1920). — It has 
now been decided in this oaee by the Foil 
Bench tbat the statement made on oath by a 
witness before a Magistrate under section 164, 
Criminal Proeednre Code, can be made the 
basis of an alternative charge together with a 
statement made on oath at the trial, provided 
there was a common relation between the two 
statements. There is a common relation in 
this case, and, therefore, the aconsed oonld be 
convicted with having given false evidence by 
the mere fact that he had made contradictory 
statements, one before the Magistrate and one 
at the trial. 

It has been argued, however, that there 
has been either a want of or an irregu- 
larity in the sanction required by section 
lV5, Criminal Procedure Code. Assuming tbat, 
when contradictory statements are made 
before different Courts, the sanction of 
each of those Courts is required before a 
Court can take cognizance of the charge 
of giving false evidence, and assuming that 
the Magistrate in this case who recorded 
the statement under section 164, Criminal 
Procedure Code, was a ‘Court’, there is no 
doubt tbat tbe sanction of the Magistrate 
was not obtained. Bat the sanction given 
by the Tribunal was to the effect tbat 
an inqury should be made with regard to 
the contradictory statements made by tbe 
eooueed before tbe Tribunal and before the 
First Claes Magistrate when he was examined 
under section 164, Criminal Procedure Code. 
There is no doubt that tbe accused bad 
ample notice of what be was being 
charged with, and it was open to tbe accused 
when the Magistrate commenced tbe 
proceedings to take tbe objection that 
tbe Magistrate could not take cognizance of 
tbe charge for want of sanction of tbe 
First Class Resident Magistrate who recorded 
the statement under section 164, Criminal 
Procedure Code. Although an objection 
was taken before tbe Trying Magistrate no 
application was made to a higher Tribunal 
to stop tbe proceedings on the ground that a 
proper sanction bad not teen givon. It ic 


true that in appeal tbe learned Sessions 
Judge thought tbat no sanction was necessary 
because he considered tbat tbe Resident 
Magistrate was subordinate to the Tribunal. 

However that may be, assnming tbat there 
is an irregularity in tbe sanction which was 
required by seotiou 195, Criminal Procedure 
Code, before the Magistrate could take 
cognizance of tbe charge against tbe accused, 
section 5b7. Criminal Procedure Code, is 
very clear as to what course is open to tbe 
High Court in revision when it is brought to 
its notice tbat there ba<) been an irregularity 
in tbe sanction. It provides tbat “no find- 
ing, sentence or order passed by a Court of 
competent jurisdiction shall be reversed or 
altered under Chapter XXVII or on appeal 
or revision on account of...(&) the want of 
or any irregularity in any sanction required 
by section 195 (Criminal Procedure Code) 
or any irregularity in proceedings taken under 
section 476, ...unless sncb error, omission, 
irregularity, waDt...ba3 in fact occasioned a 
failure of justice.’* 

In Sunder Dosadk v. Sital Afa^^o (14) tbe 
petitioners were convicted and sentenced 
to fine under section 206, Indian Penal 
Code, without any sanction being given 
under section 195, Criminal Procedure Code, 
and tbe Court said ; “No doubt sanction to 
tbe prosecution should have been given 
before tbe Magistrate took cognizance of 
that offence, but unless the want of such 
sanction has, in fact, oooasioned a failure of 
justice (section 537, Code of Criminal 
Procedure), the conviction is not bad only on 
that account. There is nothing in the pro- 
ceedings to show that this is so.” 

I should not go so far as to say tbat in 
this case there wos a want of sanction, tbat 
is to say, an entire want of sanction, as there 
was tbe sanction of the Tribunal. It may be 
said that there was a deficiency in the 
sanction as tbe Magistrate had not sauotioned 
prosecution. But, however that may be, it 
cannot be said that this want of sanction or 
deficiency or irregulority in the sanction 
granted has in fact occasioned a failure of 
justice. It has been proved that the accused 
had made directly contradictory statements 
which constitute the offence of giving false 
evidence within the meaning of section 191, 
Indian Penal Code, taken in oonjanotion with 

.*3 G. -17 alp. 220, b C. \T. W. 201, 
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aeotion Orlminal Pro^edare Code There- 
fore th.re 13 no reason why we ehoold interfere 
with the aoDvicti-n on the groand of any want 

of sanation or deBoienay or irregnUrity in the 

banorioD. 

It seerns to me the qnegtion whether the 

Magistrate reaording a fltatemet nnder seation 

Criminal Pr^csdore Code, is a ‘Oonrt’ or 
not 18 now irrelevant, oonsldering the Fall 
Isanob in this oase baa held that these two 
oontradiatory statements oan form the subjeat 
of a oharge of giving false evidenae. If 
he 13 not a Coart, no sanation woold be 
rjqa.red^ Bat it has been hell by the 
Midras High Oonrt that a Magistrate reoord 
ing a statement on oath nnder seotion 16 +. 
Criminal Proaednre Code, was a Conrt see 
Qieen. Empress v. Alapu Kom ( 9 »] and that 
deaision wa3 followed in Suppa T^van v. 
^^peror (10). It seems oofortnnate that 
althongh the words ‘evidenae’. ‘jndioial 
proaeeding-,’ Oonrt’, ‘Oonrt of Jnstioe’ are 
used in the Indian Penal Code, Criminal 
Prooednre Code, the Indian E^idenoe Aat 
and other Acts, there is no general deBnition 
of these terms aoplioible to any Aat in 
which they appear. Bnt ‘Ooon’ is defined 
in the Indmn Evidenae Aof, seotion 3, as 
inelading all Jnlgesand Magistrates, and 
all persons, except arbitratore, legally 
anthorised to take evidenae;” and under 
seation l6t. Criminal Proaednre Code, a 
Magistrate is bound to reoord the statements 
made to him in snob of the manners therein- 
after prsioribed for recording evidenoe as 
IS, in his opinion, best fitted for the oironm. 
stanoes of the case. If there were anything 
at all in the point, I ahonid say that there 
was considerable iustifioation for the decision 
of the Madras High conrt that the Magis- 
trate reoording a statement under section 161 , 
Criminal Prooednre Code, was a ‘Court*. Bnt 
it seems to me the point is immaterial 
beoansp, under seation 191, Indian Penal 
0 )dp, the offence of giving false evidence 
IS committed by making a false statement on 
oath when a per on making a statement is 
legally bound by an oath or by an exoress 
provision of law to state ths troth. Woen 
tlie law provides, therefore, for any case in 
which a person can be bound by an oath to 
speak the trnth. and snoh a person makes a 
statement which is faNe, and which he either 
knows or behoves to be false or dosg not 
bvlieve to be true, then he is said to give 


false evidenos, and there is no necessity that 
suah a statement should be made in or before 
a Court, whatever the definition of ‘Court’ 
may be. He is liable to bs punished under 
section 1 ^ 3 , Indian Penal Cole, which 
p ovides, however, that a more severe pnni&h* 
msnt can be ii fl oted if the offence is com- 
mitted at any stage of a judicial proceeding 
than if it is committed in any other case. 
Therefore, there is no reason to interfere with 
the conviction in this case. The original 
sentence of two years passed by the City 
Fir.t Class Magistrate was redneed by the 
Sessions Judge to one year’s rigorous 
imprisonment, and, therefore, that is well 
within the period of imprinonment prescribed 
by seetioo 193, Indian Penal Code, when 
the false evidence is not given in any stage 
of a judicial proceeding. Considering all the 
oiroamstanosa, we reduce the sentence to six 
months. This decision will cover the other 
two oa?e9, Revision Applications Nos, 198 and 
199, in which also the sentences are reduced 
to six months respectively 

Shah, J . — (October 29, 1920). — 1 concur in 
the order proposed by my Lord ibeChief JosMae 
In view of the opinion of the majority of the Pull 
B mch, by which this Oonrt is bound, it is clear 
that the two contradictory statements, one 
of which is recorded by the Magietrate under 
section 164, Criminal Procedure Code, not at 
any stage of a judicial proceeding, and the 
other re<iorded by the Tribunal io the oonrse 
of a judicial proceeding, can form the basis 
of an alternative charge under the latter 
part of section 193, Indian Penal Code. 

There is only one more point which has 
been raised on behalf of the applicant, that 
the sanction of the Migutrate before whom 
tbe statement under section 164, Criminal 
Procedure Code, was recorded was not 
obtained in this case, and that, without his 
sanctior, tbe Trial Magistrate could not take 
cngM-'z toae of tbe case on an alternative 
ol'a'ge. No doubt, an order under sfo ion 
47d, Criminal Procedure Code, was made by 
the Commissi in^r^ aopointed under tbe 
Dsfense of India Act. Bat it is clear, on tbe 
decisions of this Court as also on tbe pro- 
visions of tbe Code, that in tbe case of an 
alternative charge under seation 193, lodiao 
Penal C )de, ba^ed open two statements made 
before twi different Oourcs, the sanction of 
both the Go irt-i or of Courts to which thesa 
two Courts may ha subordinate for such an 
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alteroative obar(?e in ceoeseary. Ifc ia true 
that tha appliaant in this oa*e oonld oot 
have applied to thia Court to revise the order 
uuderaeotioD 476, Oriminal Proaedure Code, 
made by the Oommiaaionera appointed uoder 
the Defenee of India Aot, But after the 
prooeedinga were sent up to the Trial 
Magistrate in this ease, the plea baaed upon 
tbe want of sanation of the Magistrate who 
bad reaorded tbe statement under aeo^^ion 16^, 
Oriminal Proaedure Code, o<‘aM have been 
takeo, and, as I underetand from tbe argu- 
ment, it was taken. Tbe Trial Magistrate 
apparently overruled that objeation. It was 
open to the present appliaant at that stage 
to have moved this Court to stay proaeediDgs 
for want uf sush a sanation. The L'rial Conrt, 
however, proaeeded with tbe aase and tbe 
aaaused was aonvieted, Tbe Sessions Judge 
has overruled tbe plea on the ground that 
snah sanation was granted in this case by 
the Commissioners under tbe Deferoa of 
India Aot, as a superior Court. This point is 
now taken before us. 

In view of the provisions of seotion 537, 
Oriminal Proaedure Code, it is elear that the 
want of any sanation or any irrecrularity in 
the sanation required by sea' ion 195, Orioiioal 
Proaedure Code, aanoot be made tbe basis cf 
interferenae in revision unless suah want of 
sanation or irregularity has oaoa^ioned afailure 
of justiae. It eannot be said in tbe present 
proaeedings that the want of enab a sanation 
has oaoasione I a failure of justice though the 
objeation was raised apparently b‘^fore tbeTrial 
Court. I may add that I am uoable to aaaept 
tbe Sessions Judge’s view that, for tbe purpose 
of sestion 195, the First Class Magistrate was 
a Court subordinate to tbe Commissioners 
appointed under tbe Oefenoe of India Aat. 
1 take it, for the purpose of this argument, 
that the Magistrate recording tbe statement 
under seation 164, Criminel Proaedure Code, 
wag a Court’ under the Code of Criminal 
Proaedure, In my opinion, there oan be no 
doubt that the duty wbiah tbe Magistrate is 
required to perform by way of reaording a 
statement under seation 164 Criminal Pro- 
aedure Code, is to be performed by him as a 
Magistrate, te., as a Court, The further 
argument wbioh has been urged on the 
basis that tbe Magistrate is not a Court 
does not really ari^e. But I may add with 
Mferense to that argument that if tho 
Magistrate were not a Court, the position 


of the appliaant would become weaker and 
not in any sense stronger, so far as tbe point 
relating to the want of sanation is aonaerned. 

Thus, it seems t? me that, though the 
eanation of the F>rst Class Magistrate of 
Nadiad, who reaorded the statement under 
seation Idl-, Criminal Proeedure Cnde, was 
neoessary, ffe oannot interfere in revisionon 
that ground nnder the airanmstanaes of this 
aase, 

Eule discharQad. 


LAHORE HIGH COUftT. 

Gbimimal Appeal No 624 or 1920. 

February I, J92t. 

Present : — Mr. Justice Saott-Smith. 

MANGU AKD aNOTmER — COAYlCTd — 

Apfbllams 

ve'sus 

EMPEROR — Re’pondb*'t. 

Cfifnitial Procedure Code (Act V of I89P^, s, 8'7— 
Pardon, whether can ha tendered after charge is 
framed. 

There is nothing in scctiou ’^^7 of the riiminal 
Procedure ('ode, to prevent a purdoii being tendered 
to a person after a c-hargo has been framed against 
him [p bor, col. I.] 

Appeal from tbe order of tbe Magistrate, 
First Class, eseraising enhanaed powers 
under seation 30 of the Criminal Proaedure 
Code, Montgomery, dated the J 4th August 
19-^0. 

Mr. Badr ud-Din Kureshi, for tbe Appel* 
lants. 

Mr. H. A. Herbert, Government Advocate, 
for the Reopondent, 

JUDGMENT. — Mangu and Budb Singh, 
appellants, have been aonvioted by a Magis- 
trate invested with seatina 30 powers of 
dnaoity under seation 3^6 of the Indian 
Penal Code, and have been senteoaed to 
seven years' rigorrm imorisonment eaoh. 
The daaoity was eommitted on the night 
bstweon the 2dth and 29th February 1920 
ia the honso cf Gbiman Ram whioh is 
aituated a*; a distance cf 100 feet from 
the eanal rest-house at .Tiwau Shah in the 
Montgomery District, The dacoity is said 
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to have been eommitted by five persons, 
ti«., the two appellants, Ram Singh, appro- 
ver, and Bishao Singh and Ghona, who are 
said to have absconded. The daooits were 
pareoed from the scene of the oconrrenoe 
to Cbak No, 51, the exact distance of 
which is not stated on the rcoord, and as 
the night was a moonlight one, the mem- 
bers of the pnrsning party had ample oppor- 
tnnity of seeing their faces and being able 
to identify them sabeeqaently. Ram Singh 
was at first pat on bis trial along with 
the two appellants and charges were framed 
against all three of them on the 14th May 
1920. A pardon was tendered to Ram 
Singh on the 7th June and he was examin- 
ed as a witness in the case on the 17tb. 
The first objection taken by Mr. Kareshi 
on behalf of the appellants is that it was 
illegal to tender a pardon to Ram SloRh 
and examine him as a witness after a charge 
had been framed against him. There ip, 
however, nothing in section 337, Criminal 
Prooedore Code, which prevents a pardon 
. being tendered daring the bearing of the 
ease to one of the persons being tried, 
and Mr. Karesbi is anable to oite any 
aafchority in support of his argament. 
Moreover, section 338 of the Code allows a 
Conrt to which a commitment has been 
made, with the view of obtaining on the 
trial the evidence of any person supposed 
to have been concerned in, or privy to, any 
such offence, as is mentioned in section 
337, to tender, or order the Committing 
Magistrate or the District Magistrate to 
tender, a pardon on the same condition to 
such person as is referred to in section 
337, There is nothing in the Code to 
prevent a similar coarse being taken in 
a oase not eommitted for trial. J, 
therefore, overrule this objection. 

It does not appear exactly why it was 
considered necessary to tender a pardon to 
Ram Singh, for there was ample evidence 
before this was done, which, if believed, 
would support the conviction of the appel- 
lants. The Magistrate has written a very 
detailed judgment and 1 have gone tbroogh 
the evidence on the record so far as it con- 
cerns the appellants with the help of their 
Coaneel and the Government Advocate. 
There is ample evidence of eye-witnesses to 
show that both the appellants took part in 
the daooity. Nura, Lakba, Eobella and 
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Goman identified both the appellants at 
an identification parade in the presence of 
Bawa Mani Ram, Inspector (P. W. No 32), 
and Nawab and Alla, both of whom were 
injured at the hands of the daooits, identified 
the appellants at another identification 
parade presided over by Pandit Mangat 
Rai, Tahsildar (P. W. No. 35). These two 
gentlemen are entirely reliable witnesses 
and there is no reason whatsoever for sup- 
posing that the identification parades were 
not conducted in a proper manner and 
with all necessary precautions. Goman 
witness actually arrested Bndh Singh in 
Cbak No. 51 and he, therefore, had a 
very good opportnnity of identifying him. 
There was no delay about the arrest of 
either of the appellants during the Police 
proceedings, and there is no reason for 
supposing that the direst evidence against 
them has been concocted. Mr. Karesbi 
frankly admits that if the direct evidenos 
be believed, the conviction must be main- 
tained. His main argument is that in tbe 
first information report made to tbe Police 
it was not stated that tbe members of 
the porsning parfy would be able to 
identify the daooits. This report was made 
by Mangel Das, son of Cbiman Ram, 
who does not himself profess to identify 
any of the daooits. He was, it appears, 
in a state of bewilderment when be made 
the report, and f do not consider that it 
is of any importance that be did not 
state that some of the members of tbe 
parsoing party would be able to identify 
tbe offenders. 1 cannot see any sufficient 
reason for rejecting tbe very strong direct 
evidence which has been produced in the 
present case, and it is, therefore, quite 
unnecesEary for mo to refer to any of tbe 
other evidence on tbe record. Tbe daeoity 
was a serious one and grievous hurt was 
caased to two of tbe villagers by tbe 
dacoits who used chhavU as well as a 
gun. Tbe appeal is, therefore, dismiss- 
ed. 

Appeal dismisiai. 
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MADRAS HIGH COURT. 

Appiil aqaimst Okdw-vS N' s. 126, 143, 145, 

and 1 0 CF 1919. 

April 27, 1920. 

Prei<nl:->Japtifle Sir Abdor Rahim, Kt., 
acd Mr. Jnstioe 0]d6eld. 
PONANGI VENKATASUBBARAYUDU 

ANB OTHEKii— D£FB nD&MT(} — APPELLANTS 

1 ertUf 

Sree Baiak LAKSHMl VENKATA 
NAHaSIMHA R>»0 BAHADUR, 

ZEMiNDAR OF NUZ VI D— Pl.imiff 

— RirPPO' DKNT. 

Civil Procedure Code (Act V of 1008^, 0. HI, 
r 23, O.XLllliT- I (u — Decision of mnin question by 
Appellate Court~‘Re>nand for findings on minor issues 
— Decision, u>hethcr on preliminary point— ‘Order ol 
remand, whether appealable 

Where an Appellate Oourb decides the maiu point 
in asnit and lemands the oaee for disposal on the 
remaining issues, its decision is i>ot a decision on a 
preliminary point and the order of remand is outside 
the scope of Order XLI. rule i , of the Civil ^*^o• 
uedure Code, and consequently not appealable 
under Order XLII', i-ub i u . 

Athappd Chetty v. Chetty, R' lud Oas, 

4»7 0 L W. 3f9, 37 M L J 3rt, Vijayaraghava 
Beddi V. Komarappa Rcddi, »6 Ind. Cas- 3R7 2i M L. 
J JOB; twIV.M. W. N 410, lIM.lj. T IQ*, Raijhu. 
^ndan Singh V . Jadwiandan 8ingh, ** ind <'as m 9j 
3 P. I. J. 263, 4 P. L W. 45^, Abdul Karim Abu 
Ahmed Khan Qhuznavi v. Allahabad Banff, LimiVec?, 
41 Ind f as 698; 44 0. 929; 21 C. W. N. 877; 26 0. L. 
J. 49, followed. 

Appeal against the deeree of the Court of 
the Subordinate .Tudge, Kislna, at EMore, in 
Appeal Suits Nos. 414, 410, 402. 4 . 13 . 4'9 and 
430 of 1917, preferred re^peotivelp against 
the deerees of the Court of the Additional 
Dietriot Muneif, Kovvur, in Original Sait 
Nos. 64, 60, 14. 63, i26 and 127 of 1916. 

PACTS appear from the judgment, 

Meeerp. V, Bametam and V. Surpanarayana, 
for the Reepondents, took the preliminary 
objeetion that no appeal lay from the order 
of remand. The main qaestion in the aaee, 
*’**•. plaintiff’s right to eolleoi water-iax 
from the defendants wae deoided by the 
Appellate Court. The case was remanded for 
disposal on the remaining minor issues. 
The disposal was not on a prelimioary point 
within Order XLI, role 23, Civil Prosedure 
Dode. See Abdul Karim Abu Hhmel Khan 
Uhutnavi V. Allahabad Bank, Limited (U, 


Viiaynragh'iva Beddi v. Komarappa Beddi (2)» 
Raghuriandon v. Jodunandan Singh (3)» 

Atkappa Chetty v. Bamnnonthan Chetty (4). 

Mesers. P. Nagabhushanaim and P. Soma* 
tundramf for the Appellants. — There were a 
number of issues on wbiob no 6nding was 
given. The desision was on a preliminary 
point and the ease was not 6nally disposed of. 

JUDGMENT. — This appeal is against the 
judgment of the Subordinate Judge by 
whioh he deoided the main question in the 
' suit i e , the right of the plaintiff to oollest 
water^tax from the defendants and remanded 
the suit to the District Munsif for disposal 
, on the rest of the issues. The point which 
has been deoided oould not, in our opinion, 

- be sailed a preliminary point, if any sisni* 
floanoe is to be attaobed to the qualiBeation 
“pTf-liminary.” Aooording to a number of 
rulinffs of this Court, the roost reoent of 
whioh is reported as Athappa Chftiy v. Bama- 
nath-in Chetty (4), and also of another 
decision in Vijayaraghava Beddi v. Komarappa 
heddi (2), the decision of the Patna High 
Court in Roghunandnn Sirgh v, Jadurjan-ian 
Singh (3) and of the Fall Bsnoh deoision of 
the Caloutta High Court in Abdul Karim 
Abu ^hmed Khan Qhuxnaii v, Allahabad Bank, 
Limited Cl), the order of remand in this 
ease mu^^t be treated as one not ooming 
within the scope of Order XLI, rule 23, 
but within seotion 151 of the Code. The 
preliminary objeotion is good and no appeal 
lies to this Coort under Order XLltl, rule 1 
(m). The appeal is, therefore, dismisssd 
with sosts. 


M. c. p. 


Appeal diamitscd. 


f2) 16 In<l Cas ^«7, 22 M. L. J. 409; (19^) M. W. 

N. 410: II M. L T. 199. _ ; 

( •<>4^ lud. Cas. ^^6^; 3 P. L. J. 253j 4 P. L, iy» 

^ ?4) 53 Iml. Cun. 417; 10 L. W. 369; 37 M. L, J. 
f>2% 


Ca8.698i 44 C. 929: 

^6 0. L. J. 49. 


W. y. 877; 


I 
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LAHORE HIGH COURT. 

Fibst Civil Appeal No, 472 of l917. 

Jaoaary 2if, 1921. 

Mr. Jastiao Soott'Smitfa and 
Mr. Jastioe Leslie' Jones. 

DAYAL SINGH and ANOTaea, Muoas, 

THKODOH Musammat NARaIN DEVI 

Defendants — Appellants 
versus 

BAHAL SINGH — Plaintiff and Musamvkat 

JUGLO— Defendant- Respondehtf. 

Hindu, Law— Joint Jamily— Ancestral trade— Debts 
contracted by managing member— Minor members, 
liability of. 

Under Hindu Law a joint family which carries oa 
a trade handed down from its ancestors becomes a 
trading family, and the shares of the minor co* 
parceners in the property of such a family are liable 
for debts contracted by the managing member for 
the purposes of ihc family trade or for purposes 
incidental to it. [p. Ulj, cols. 1 & 2.1 

iJiret appeal from the decree of the Senior 
Subordinate Judge, Delhi, dated the 8th 
November I9l6. 

Lala Moti Sugar, R. S., for the Appellants. 

Lais Jagan Nath and Mr. A. B Ohopra, 
for Mr. Oullu Ram, for Bahai Singh, Re- 
spondent. 

JUDGMENT. — Plaintiff's suit for the 
resovery of Rs. 5,775 upon the basis of a pro- 
note exesnted by Laobbman Singh, defendant 
No. 1, having been desreed against all the 
defendants. Dial Singh and Snltan Singfai 
minors, have appealed on the ground that 
they as minors are not bonnd by the aot of 
Laohbman Singh. The appellants are the 
sons of Nanna Singh who was the eon of 
Laohbman Singh, Nanna Singh died one 
year before the institation of the suit and in 
the plaint it was alleged that all the defend- 
ants were members of a joint Hindn family. 
The defendants-appellants denied this and 
alleged farther that the money borrowed 
by Laobhman Singh was not spent on 
the ansestral family baeiness and there 
wae no neoessity for the loan. The lower 
Court held that the minors bad not dis- 
ebarged the onns which lay npon them of 
proving that they were not members of a 
joint Hindn family and that it bad been 
satiefaotorily established that the money for 
wbieb the pro- note was ezeonted was spent 
on the anoestral family basiness. 

In the first gronnd of appeal to this Court 
it is again nrged that the appellants are not 
members of a joint Hindn family, bat Mr, 


Um 

Moti Sagar in argnments did not attempt 
to show ns that the deoision of the lower 
Court on this point was wrong. On the 
other hand, he frankly admitted that he 
oonld not press this point. It is admitted 
that the joint family have an anoestral shop 
in wbioh the basiness handla hash is carried 
on. Laohbman Singh also oarries on a wine 
shop, bnt it is eontended on behalf of the 
appellants that this was a separate basiness 
carried on by Laobhman Singh quite in- 
dependently of the anoestral family bnsineis 
of handla hash and that the monej' borrowed 
by him was spent in this separate basiness. 
The lower Court has held upon tbe evidenoe 
that tbe wine shop is merely a branob of tbe 
anoestral family basiness and that it has 
been financed from tbe anoestral shop, We 
have pernsed tbe evidenoe on tbe record and, 
in onr opinion, this finding of tbe lower 
Oonrt is olearly oorreot. as will appear from 
the statements of the following witnesses:— 

Narang Singh, page 6, lines 24 and 25 of 
tbe paper-book, says : Tbe wine shop was 
started 17 years ago. Nanna Singh started 
it. He is Laobhman Singh’s son. Tbe wine 
basiness was a branob of the old firm. Oar 
money was nsed in both the firms. Both 
shops belonged to Laohbman Singh and 
Nanna Singh. 

Laobhman Singh (page 7, line 33 of the 
paper- book) says : Laohbman Singh started 
tbe wine shop. Tbe foods for this shop 
same from the shop of kanila Hash. Nanna 
Singh managed both the shops. Laobbman 
Singh also worked with him. Nanaa Singh 
bad DO separate haziness. 

Man Singh (see page 8, line 21, et seq) 
says : Laobbrnao Singh and bis son both 
did tbe basiness (to., liqaor basiness). 
Naooa Singh nsed to obeok tbe aoooants and 
shops in the evening. Nanaa Siogb nsed to 
do handla basiness also. Laobhman Singh 
and his son both owned tbe shop, 

Jawabar Singh (page 9, lines 5 and 8) 
says : The Iiqaor shop ^as also joint. 
Nanna Singh mostly worked on the handla 
shop. He need to attend tbe wine shop also. 
Tbe fnods for the wine shop were taken from 
tbe handla shop. 

Tbe important points of Kisben Parsbad’s 
evidence are given in detail in tbe lower 
Court’s jndgment, printed at page l8 of the 
paper* book, and we agree with tbe eonilaaioo 
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drawn by the lower Court therefrom. 

Kalla B>am (page 12, line 34) saya : Both 
eopervieed the wioe shop, bat mostly 

Liobbrnan Singh attended it. Laobhman 
Siogb, defendant No 1, has given evidenee in 
Bupport of the plaintiff’s olaim and has stated 
that the family was a joint one and that his 
aoD, Nanaa Singb, did his basioess on what* 
ever shop be was reqaired, that there was no 
kharch khata in the liqaor shop, that all the 
property was parshased from the kandla shop 
and that all the profits were conveyed to that 
shop Moreover, all losses were debited to 
the kandla shop. Having regard to this 
evideosp, we have no doabt that the lower 
Ooart is eorreot in holdinar that the liqaor 
shop was a branoh of the k'>ndla shop and as 
Boeb it mast be oonsidered to be an anoestral 
family trade 

Mr. Moti Sagar has referred infer alia 
to Qanpat Rat v, Ifunni Lai (1 , in 
wbieh it was held that there was no pre 
sumption that a debt oontraoted by the mana- 
ger of a Hindn family was eontraotsd for the 
benefit of the family, also to firishnadaan 
Baner)i y. S'-nyasi Oharan Mandal (2), iu 
whieb it was held that a eertifioat^’d gnardiau 
eannot start a new trade for the benefit of 
bis ward at any rate withont the sanation of 
the Court. 

On the other side we are referred to Brii 
Lalv, Jaithi Ram (3), where it was held ibat 
It was not a eorreec statement of tliodo Law 
to say that when a debt <A>aB oontraoted by 
one member of an admittedly joint Hindu 
femily, it was neoessary for the plaintiff to 
show toat the debt was rai'^ed fir joint 
family purposes ; to Maila’a^ f^riuoiple^ of 
Hindu Law, 3rd B lition, pag^^lUj where it is 
stated tbat the manager of a family has 
an implied authority to eoDtrjint debts and 
pledge the oredit and properbjvof the family 
for (be ordinary purpoaes^mf the family 
buiineee, and to Raghuntffhji Tarachatui v. 
Bank of Bombay (4), wher^ it was held that 
Under Hindu Law a joint family whioh 
iarried on a trade banded down from its 
Rnoeatora became a trading family and tbat 
where a minor was eo paroener in a joint 

n) 13 Ind. Cas. 34: 84 A- 135; 9 A. L. .T. 54. 

280 ^ Cas. 697j 23 C. W. N. 6 OO 5 29 C. L. J. 

tai 30 lad Cas. f-OOj 172 P. L. R. 19 5, 108 P. W. 

1916 

(4) a Ind. Caa. 173} 84 B. 72j 11 Bom. L. K. 255. 
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family his share in the family property was 
liable for debts qontraoted by his managing 
eo-paroener for any family purpose or any 
pornose ineidental to it. 

Havioff regard to these authorities, we are 
quite olear that the minor appellants are 
liable for the debts for which defendant No. 1 
executed the pro-note sued upon, to the 
extent of the family property in their hands. 
We, therefore, dismiss the appeal with costs 
and maintain the decree of the lower Court. 

Appeal diemuted. 


MADRAS HIGH COURT. 

Secomd Civil Appeal No, 2159 op 1918. 

Dpcember 2, 1919. 

T resent X — Mr. Justice Spenser and Mr. 

.Tnstioe Seshagiri Aiyar. 

N ARAY aNASAMY RAO and anothir 

— Depeadxnts Nos. 4 and 5— Appillakts 

versus 

RAMASAMY NAICKBR amp others^ 

pLAlMTlFPi Nos. 1 AMD 2 aND DgPERDAMTS— > 
Noa. I AND 3— Respowdemts, 

lud^.mnitu-bond — Covenant to jiai/— 6’ole 0 / 
$peajic property in case of failure (0 pay—Mortgaye, 
whether created — Priority, over intermediate morlgages. 

An indomulfy-boud executed by a vendor ol' 
immoveable property in favour of tbo vendee whioh 
uovouauta for the paj-oient of cumpeDaation to tbe 
latter if ho is deprived of poaseasiou, and whioh 
provides for the Bale of certain speciUc property to 
secure the payment of compensation, is sutlicient for 
tho creation of a inorttjaj'e in respect of the property 
so spcc'ilieil, and such luortKago has priority over 
iiitermedialo mort'^at'cs created at a lime when 
there was no «lebt owing by tbo vendor to tho vendee, 
[p, U13, col l.J 

Suooud appeal against tbe decree of the 
Cmirt of tho Temporary Subordinate Judge, 
Ramnad. in Appeal Suit No. 28 of 1918 
(Appeal Suit No. 4o9 of 1917, District 
C- Ramnad) preferred against tbe 
decree of >;he Court of the Additional Die* 
triot Mcn^’if, Sriviliipnttoor, in Original 
Snit No. 23;-i of 1916. 

Mrs^rs. iT. N. Aiya, T. S, Krishna Bow 
nnd A. Narayansawmi A»V/fir, for tbe Ap- 
pollants, 
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Messrs. T, JS. Vnnkcttrama Sas!rtar and 
7. Af, IiamjsiO!7}fii Ai'i/ir, for the Respond* 
ents. 

JUDGMENT. — One Peromal Naiok was 
the^ Owner of the three olas^ee of properties 
whioh are known as the A, 3 and 0 pro- 
perties, His son is also known as Perumal 
Naisker, The son bronght a suit against 
the father in Original fc'uit No. U of 1905 
for partition. Daring the pendeney of the 
suit, the father mortgaged all the properties 
to one Partbasarathy Iyengar by Exhibit B 
on the 16tb September 190d. On the l5th 
Oatober 1910 he sold a property alone to 
plaintiff for Rs. 2,00 j by releasing that prop- 
srty from the mortgage to Parthaearatby 
Iyengar by paying the eonsideration reaeived 
from the plaintiff to the mortgagee. As 
the suit for partition was pending then, 
the father exeouted Exhibit A on the same 
date as the sale-deed, Exhibit B, agreeing 
to indemnify the plaintiff nnder certain eon* 
ditions. In January 1911 be mortgaged the 
B and C properties to the 4fch defendant. 
The detree for partition between the father 
and the son was passed on the 29th Septem* 
her 1917. Parthasarathy Iyengar eaed the 
first defendant, the sod, and the foarth defend* 
ant, the seoond mortgagee, for the balanoe 
due to him under the mortgage. In exeon* 
tioD of the decree, B and 0 properties were 
sold to the fifth defendant on the 2nd March 
1914 for about Rs. 5.4C0, Oat of this, a 
sum of Rs. 3,700 was paid to Parthasarathy 
Iyengar and the balance of Rs- 1,700 was 
paid into Court, The fourth defendant applied 
or the payment of this balance to him 
in satisfaction of bis claim under the second 
mortgage. It was resisted by plaintiff. Oo 
the claim being allowed, the present suit 
was instituted by the plaintiff asking for 
a declaration that the balance in Court 
must be paid to him as his claim under 
the indemnity-bond was prior in date to 
that of the mortgage in favour of the fourth 
defendant and for other reliefs. The Dis- 
trict Munsif K&ve a decree for R?. 1,' 00 
and costs in favour tf the plaintiff. Oa 
appeal, that decree was modified hy decreeing 
the plaintiffs’ claim for priority to the 
extent of R^. 1,300. This second appeal 
is against that decree. 

Mr. Ayya Aiyer has argued a numbar of 
questions before us. The moat important of 
thorn is whether Exhibit A, the indemnity- bond, 
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oreates a charge or a mortgage on the proper* 
ties mentioned in it. It onght to be s-ated 
that Exhibit A only refers to the B Schedule 
properties. It must also be stated that the 
decree in the partition between the father 
and the son allotted to each of the sharers 
a half of every item of the properties in 
suit. This was an unfortunate procedure 
which baa led to the present complication. 
If the Court bad been apprised of the 
fact since the suit mortgage and sales have 
been created by the father, it would have 
allotted to the father the properties over 
which he created the mortgage and would 
have directed him to discharge bis own debt 
leaving the son’s share unaffected by the 
father’s transactions. However, that was 
not done. In our opinion, Exhibit A does 
create a mortgage. The Subordinate Judge, 
referring to Imbichi v. Achampat Avukcya 
Ha i (1), has come to the oonolusion that 
a charge was created, in the judgment 
relied on the learned Judges, differing from 
Madho Miner v. Sidh Biuaik Upadhya (2) 
and Uarjas Rai v. Naurang (3i, say that 
for the creation of a charge, it is not 
esseotial that there should be an existing 
liability. It does not appear that it was 
argued in that case that there is a distinc- 
tion in this respect between the language 
of seotion 58, and that of section KO of 
the Transfer of Property Act. Whereas, by 
the terms of section 58, a present mortgage 
can be effected fora future debt, there are 
no such worde in seotion 100. Therefore, 
if the decision in Imhichi v. Achimpai 
Aiukoya Haji (l) is to be literally under* 
stood as relating to the creation of a charge 
as different from a mortgage, us at present 
advised, we would have directed the case 
to be further argued ; but, in our opinion, 
it is cot necessary to canvass that decision 
as we thiok that a mortgage was created 
by the terms of Exhibit A. The earns 
remarks would apply to tbe dictum of 
Rrishnasawmy Aiyar, J., in balasuhramania 
Nadar v. Sivaguru As'ti (4). Therei**, the 
learned Judges speak of tbe creation of 
a charge as opposed to that of a mortgage. 

As was pointed out in Rama Brahmam v. 

(1 * 39 Iiid. Cas. £67; 33 M. L. J. 68; 6 L. W. 116; 
fl9l7)M W. N. 6?t3. 

(2) J4C. 687} 7 lod. Dec. fN. s.)-156. 
l3) 3 A L. J. 2ZOi A. W. N. U906i 82. 

(4) 11 Ind, Cas, 629; 21 M. L, J. 662. 
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Veii^Qt'inaraiu P-untuhi (5) and Bamackariar 
V. Doras imi Pillai (6), there are apt words 
in Exhibit A which are snffisient for the 
•restion of a mortgage in resoeot of the 
properties given as indemnity. The date is 
epesified ; the property is speoiBed; there is 
a dovenant to pay. These are words whioh 
indioate that the property is to be sold in 
ease the debt is not re-paid. 

One other eontention of Mr. Ayya Aiyar 
mast be notioed, that is, although the 
mortgage in terms might have been oreated 
on the date of the exeontion of Exhibit A 
its legal sonsequenoe attaobed to the pro- 
perty given as seourity only on the happen* 
iug of the eontingeney oontemplated, namely, 
the deprivation of plaintiff's possession. We 
are unable to agree with this oontention. 
The language of seetion 58 is elear and, 
unless the parties aontemplated the bringing 
into existense of the mortgage on a future 
date, the rule is that, on the date of the 
ezesution of the dooument, the mortgage 
takes effeet. Instanoes of mortgages for 
future debts are very oommon. In sueb 
eases it has never been suggested that an 
intermediate mortgage would deprive the 
oreditor of bis priority if aueh intermediate 
mortgage was oreated at a time when there 
was no debt owing from the debtor to the 
oreditor. In our opinion, there was a mortgage, 
and that mortgagee, that is, the plaintiff, is 
entitled to priority over the 4th defendant’s 
mortgage. In this suit the question of right 
of subrogation need not be oonsidered. 

The two farther subsidiary questions are, 
whether the lower Court is right in giving the 
plaintiff 12 per sent, interest. The plaintiff 
is not entitled as of right to any partioular 
rate of interest. All that be is entitled 
to is, Eome oompensation for the deprivation 
of possession. The value of the property 
would, no doubt, be the partioular amount 
on whioh interest by way of oompensation 
will have to be awarded. We think that 
the interest at 12 per oent, awarded by the 
Subordinate Judge is too high. Six per oent. 
should be the rate of interest. 

The last question relates to the naturo 
of the decree that we should pass. As held 

In<l. Ca3.209: 23 M. L. J 13I;(1912)M. W. 

29 Ind. Cas. 605. 


in Balatubramania Nadar v. Sivaguru Atari 
(4), the plaintiff, who is an intermediate 
mortgagee between Paratbasaratby and the 
fourth defendant, is entitled to sue for the 
sale of the properties mortgaged to him, 
as be was not a party to the suit by 
Parthasartby, The equities in the ease 
oannot be satiafaotorily worked out without 
impleading Partbsaratby. We must reverse 
the decrees of the Court below and remand 
the suit to the Court of Brst iostanoe with 
the following direotions : — 

(а) Parthasarathy should bs made a 
party. 

(б) He must be direoted to deposit in 
Court the monies reoeived by him with 
interest thereon at (5 per oent. per annum. 

(r) The monies paid by the Bfth defend* 
ant for the purobase should then be paid 
to him out of this sum and out of the 
money in Court with interest at 6 per 
oent. from the date of payment. 

(d) The properties B and C should then 
be brought to sale afresh. 

(e) Parthasarathy should be paid the 
balance due to bim out of the sale pro- 
eeeds. 

(/) Out of the balance, the amount due 
to plaintiff should bs paid with respeot to 
the properties given as indemnity. 

(g) The balance, if any, should be paid 

to the fourth defendant. 

Costs will be provided for by the Brst 

Court, 

M« C* P* 

Decree reversed. 


ALLAHABAD HIGH COURT. 
Sbcoku Civil Appeal No. 844 of 1918. 

July 9, 1920. 

Present : — Mr. Justioo Kanhaiya Lai, 
HARBARAN LAL— Defendant — 

Appeliast 

{ffrsuj 

NAURaNGI KUNWAR— 
PuilSIlI'l!' — R bspohle'.t. 

/.! ■■■■ Uril'm of Civil and Revenue Coaria — Ejectment 
— 'liapttfe beliccen — Procedure, proper. 
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The Civil Court has jurisdiction to eject a trea. 
paeser, but the mere doDia! by a sab-tenant of his 
tenancy does not make him a trespasser* fp 6*4 
col 2 .] ^ • 

Whore in a suit for ejectment the defendant is 
uescnbedas a sub-tenant, and lie denies the snb* 
tenancy and practically sets up that he is the tenant, 
in-cbicf, it is open to either of the parties to seek in 
the rivil Court a declaration that ho is the tenant- 
in-cLief, as that Court is the proper Court to try all 
disputes between rival claimants to a tenancy, and 
if, in such a suit the Court finds that the defendant 
is a sub-tenant, it ought not to decree possession and 
damages: the proper decree is fora declaration that 
the plaintiff is entitled to hold as tennant-in-chief. 
[p.6l4, col. 2; p. 615, col, I.] 

Seoond appeal from the deoisioo of the 
Additional Sabordinate Judge, Jaonpnr. 
dated the 29tb of March 191e, 

Mr. Baribans Bahai, for the Appellant. 

Mesers. Ookul Prasad and Badti Naratn, 
for the Respondent. 

JUDGMENT. — The dispute in this appeal 
relates to a plot No 96/2 khasra situated in 
the village Kuli Kalan. The plaintiff, Mu- 
sammat Nurangi Kunwar, elaims to be the 
oeeupanoy tenant of the said plot in susses, 
aion to her husband, Brindaban. The land 
is at present in the astnal suliivation 
of the defendant, Harbaran Lai. The 
plaintiff 6Ied a suit for the ejf'stment of 
the defendant in the Revenue Court alleging 
that the latter was her eub-tenant. The 
defendant denied that he was a enb tenant 
of the plaintiff. The Revenue Court evi 
dently aooepted his defense and dismissed the 
suit. 

The plaintiff then filed the present suit 
for possession of the said land with msaene 
profits, alleging that the defendant bad 
wrongfully dented the title of the plaintiff 
in the Revenue Court. The defendant 
re-asserted that he was bolding possession 
of the land in his own right and that 
the plaintiff bad no right to it and bad not 
been in possession of it within 12 years 
previous to this suit. His story was that 
the land in question was lying fallow 
behind bis bouse and that abi at 10 or 
12 years prior to the suit be brought it 
under eultivation at bis own expense aod 
has been in possession since. Several 
Zemindars, however, gave evidenoe on behalf 
of the plaintiff and supported her claim 
to the tenancy of the disputed land. Id 
the revenue papers her hnsbaud, Brindaban, 
who was formerly the Patwari of the villegs, 
was reeorded as the oeeopaooy tenant of 


that plot, holding it rent free. The Court 
of first inttsnee distrusted that evidenee 
and eame to the omslusion th«t the plsintiff, 
or her boshard. had no real title to the 
said lard and that the plaintiff bad rot 
been in poBsession of it as a tenant-iu* 
oh’ef at any time within 12 years prior 
to the suit. It soeordingly dismissed the 
omim On aprsnl, the lower Aprellste 
Cenrt f. und that the husband of the 
plaintiff was the tenant, in chief of the 
disputed plot and af^er the death of her 
husband the plaintiff got into possession 
and that the defendants held possession 
of tho same as a sub-tenant of the plaint- 
iff from tbe year 1314 F. It deareed the 
claim Bocordingly for possession and mssue 
prrfits. 

The learned Counsel for the defendant- 
appellant eontends that, on the findings 
arrived at by tbe lower Appellate Court, 
no suit for ejectment was entertainable in 
tbe c ivil Court, He relies on the decision 
in Pam Sulh v. Oohul Chand fl) and in 
Bfchtt Baku V. Xond fl- m Dos (2), In both 
these eases it has been held that an 
agricultural lease aau he determined only 
by the lessor taking Droeeedings under the 
Tenancy Act, and the reason which the 
land holder may have for desiring to eject 
the tenant has nothing to do with the 
procedure to be adopted for hia ejectment. 

It ia orguectiorable that a trespasser ran he 
elected throngh tbe Civil Court, but tbe 
mere denial by a sub-tenant of bis tenancy 
doee not make him a trespasser. If tbe 
person whom the plaintiff desoribeo aa a 
sub tenant sets bimself up aa a tenant in- 
chief it is open to either of them to seek 
in the Civil Court a declaration that he 
is tbe tenant in chief of that land. In 
Narain Bt^gh v. Oobind Pam (3) it was 
held that the Civil Court haa no jurisdio 
tioD to eject as a trespasser a rersoo whom 
the plaintiff, an occupancy tenant, described 
as bia eob.'erant but who, he aaserted, 
bad lost bis right by reason of bia having 
set up in a previous proceeding the title 
of a chief tenant and obtained a decision 
to that effect from the Revenue Court. As 

C) 21 A. 143. A. W. N. (1898 213; 9 Tnd. Dec, 

800. 

t2) '4 Ind t'aa. TOO- '2 A L. J 902. 

(3^ 9 lad. Cas. 10 ^ 2 } 8 A. L. J. 431; 33 A. 683, 
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pointed oa« in Bhup v. Bam Lai • 

Civil Court is the proper Ooart to try 
all diepate# between rival elwaiaofcs to a 
tenaney. Bar. a pereon foond 
tenant sannot be eieated by xt. The 
ant here deoiet the enb-tenanay alleged 
by the plaintiff and praatioally sets ap 
that he is himself the tenant in ohief. 
Ha does not olaim proprietary right against 
the Zemindar who is not even a party to 
the salt. The plaintiff oan obtain a deela* 
ration against bim that she is ® 
tenant in-ehief of the disputed plot and 
not the defendant. She cannot, however, 
eject him tbrongh the Civil Court if he 
U her sub-tenant as the lower Appellate 
Court Buds him to be The case is some- 
what aomplioatsd by the fact that a 
Revenue Court is etated to have 
found in the ejectment proceeding that the 
defeodaob wai Dot a sab tooaot o s 

plaintiff, but, even if be is not a sub 
tenant, the plaintiff, as a tenant in-ohiet. 
can still olaim euch rent from him as may 
be found equitable under section 34 of the 
Agra Tenancy Act (II of 1901). ® 

plaintiff is, therefore, not without remedy. 
The decree for possession and damages 
cannot, in any case, stand, Thonghuo o jec 
tion as to the jurisdiction was raised by 0 
defendant in this suit, the finding of the lower 
Appellate Court brings that quastion promi- 
neotly up and in view of the roling of their 
liordships of the Privy Council in Mtnaftahi 
Natdu V. Subramanya Saitri (5), the proper 
oinrse seems to be to discharge that potion 
of the decree cf the lower Appellate Court 
which grants the plaintiff proprietary 
possession and mesne profits over the pM 
pert 7 in dispnte against the defendant w o 
has been found to be her sub-tenant, and 
to grant instead a declaration that the 
plaintiff is entitled to hold the land in 
question as a tenant-in-chief. The appeal is 
allowed accordingly in so far that, in lieu 
of the decree granted by the Appellate Goar , 
the plaintiff will be granted a declaration that 
she is entitled to hold the disputed land as a 
teDant*in*ehief. fcha will get her eosts here 
and heretofore from the defendaob appollanb 

who will bear bis own costs thronghoot 

Appeal allo'xed. 

(41 11 Ind Cas. 268? 8 A. L. J. I00?i 33 A. 70“>. 

(B) 1' M. 26 at p 35: 4 Ind. Dec. (v. s.) 18; Ui. A. 
160; 6 Sar. P. 0. J, 6*{ U Ind, Jur. 393 (P. C.). 


OJM9. 




madras high court. 

SiCOND Civil App**l No. 1739 op 1919. 

Angnst 31, 1920, 

Present x — Justice Sir Abdnr Rahim, Kt., and 

Mr. Justice Oldfield. 

BHUMIREDDI SURANNAakdothibs 
— pLilSTlPfS— A pppllshts 
versns 

BHUMIREDDI APPADU abd otiiers 

— DsFi^DiNTfl— 'RsfiPOHDiHTSc 

Hindu £aio-Jomt family-~Claim against Jamily 
vroperty —Olahn referred by some members to aibttra. 
tion— Arbitration, whether binding on family propetty. 

Where a person makes a claim against the property 
..t o ^nint family, and the claim is referred to 
arbitration by some members only of the family and 
a settlement IS effected by thorn with the 
the arbitration and settlement are not binding on tho 
family pi-oporty. [?• bl6, col. l-J 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Viz%gapatam, dated the 7th Jnly 1919, in 
Appeal Suit No. 123 of 1^818. preferred 
against the decree of the Oonrt of t 0 
District Mnnsit. Ohodavaram. dated the 
27th September 1916, in Original Suit No. 40 > 

of 1915. ^ , . 

facts appear from the judgmente 
M.r P Narayammurti^ for the Appel* 
lanV— The award is not binding on the 
family as the reference to arbitration was 

not by all the members of 
is not competent to second and third 
to make the reference so as to bind the 
family. The authority or consent of the first 

plaintiff was not obtained. , 

Mr. B. Satyanarayana, for the Respond- 
ents.— The award was the result of a bona 
U settlement with the third defendant. 

compromise by the manager of a 

family is binding on the family. At any 
rite, the award wdl be binding on the second 
and third plaintiffs, the parties to the refer- 
ence. though not on the other members. 
When it is competent for a co- parcener to 
alienate bis share for consideration it is 
also competent to him to bind himself by a 

referones to arbitration. 

JUDGMENT.— The third defendant in 
the suit who is the principal respondent 
baiure tia .l.-lmea to bava Itaan ad by a 
„.„,uber ot the family of the three 

Daring the abbSUM of tbe brst 
nlaiiitiif from the village, the^ two other 
Sdu itiffa who are tho remaining members 
Q-- :\Q I'amily and the third dafeadaut 
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referred the Question as to the Utter’s 
Btatns to the arbitration of 6ve persons. One 
of these pereone did not aot ; the four 
others made an award giving the land in 
dispute to the third defendant. The Dietriot 
Muflsif desreed the plaintiff’s suit holding 
that there was no valid award nor anything 
whiQh oan be ealled a valid and binding 
settlement of a family dispute. The 
Subordinate Judge has reversed that decree 
He agreed with the Munsif that the 
adoption was not proved by evidence, but he 
says that the award, though made only by 
Uur out of 6ve arbitrators originally named 
by the parties bad been accepted by the 
second and third plaintiffs and, therefore, was 
binding on them either as an award or at 
least as a family settlement. 

'whether second and 
third plaintiffs had any authority to bind 

the family by means of arbitration or by a 
settlement with the third defendant. The 
hrat plaintiff did not join them at all and 
thwe 18 notning to show that, in bis absence 
and without his consent, the other two 
plaintiffs, the reaiaioing members of the 
family had authority to enter into a transao- 

t)on of this nature. 

There oan be no doubt that, if all the 
members of the family com oined and agreed 
to an arbitration or settlement like this, it 
would be valid, but that did not happen in 
this ease. It might also be, though it is 
not necessary to decide the point, that a 
manager of a family might, by entering 
into a bona Rde compromise of a claim of 
this nature, bind the family. hUen that has 
not been sought to be made out in this oa^e. 

Alienation by a member of a joint Hindu 
family of joint family property for valuable 
ooneideration has been upheld in this Uoart. 

Bat there is no authority in nupport of ttie 
proposition that some members of a Hindu 
family oan bind the family property by 
submitting to an arbitration a claim made 
by a third person, or by entering into an 
arrangement with him. In the absence of 
any authority, we should not be justihei in 
estendiog the law as to the power of an 
ordinary member of a joint Hindu family to 
deal with his share in the joint family 
property, if the arbitration or settlement 
was without authority, the result would be 
tl at it would not bind any members of the 
family and not as contended for by the 
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le>rned Plsider for the respondent, third 
defendant, that it wonld bind those who 
parties to the settlement, though it 
wonld not affe.t the share of the member 
who did not join. 

We reverse the judgment of the Subordi- 
nate Judge and restore the judgment of the 
District Muneif with costs here and in the 
Court below. 

M. C. P. 

Appeal allowed. 


PATNA HIGH COURT. 

OiviL RevisioN No. 184 or J920. 
December 15, 1920. 
rresent:~—Mr. Justice Jwala Prasad. 
Alusammat NAlNU — Pbtitiomeb 

tersut 

BHUPBNDRA N4TH R^RHITamd others 

— OpPOSiTIt pAKTT. 

Civil Procedure Code (Act V of 90^), 0. XXI, 
rr. fiH, 60, 6 —Claim petition — iVo finding a» to 
possession and interest of claimant, effect of. 


Certain property was attached in execution of a 
decree U claimed an intcrcsi in, and possession of, 
the property The • ourt disallowed tho claim, 
holding chat A' bad some interest but not the entire 
interest, without fiodiug what tho nature of H'e 
interest >va8 in the property or whether the judg. 
ment-debtor or J/. was iu possession: 

Held, that, underOrder XXI, rules PO and fl', of the 
Code of < ivil rroceduro, the order was illegal, and 
was liable to be set aside in rerision by the High 
Court [p hi?, col p 618, col. l.j 

Application for revei’ion against the deciaicn 
of the Small Cause Court Muneif, Arraria, 
Dietriot Porneah, dated the lOth May 19^0. 

Mr. Ahhari, for the Petitioner. 

Mr. i>hambhu Saten, for the Opposife 
Party. 

JUDGMENT. — This is au application 
against the order of the Muosif, dated the 
10:h May lti20, disallowing the claim of 
the petitioner under Order XXf, rale 58, 
to the proparty attached iu execution of 
the decree of the opposite party. The 
Court dismissed the claim, holding that 
the pe^itiooer got the property from her 
huso-iiid by way of inheri anoe and con* 
eeq entiy she oinoot claim entire iotere^t 
iu tbe property to the ezoluiion of her 
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goo, tbe jadffment'debtor, and as the pro* 
perty attaoHed is only ^‘annas share the 
slaimaDt's interegt ia not affsoted by the 
attashment. 

It is sonteoded that the above Ondins of 
tbe Ooart was not soffioieot to dispose of 
the olaim'Sase lodged by the petitioner, 
ioasmneh as it was iDsambent npon tbe 
Ooart to determine as to whether the 
property was in the possession of tbe 
jadgment*debtor or the olaimant, and if 
tbe Goart found that the property was not 
in tbe poBBession of tbe latter, the slaimant, 
thea the olaim shoald have been allowed. 
It is also said that tbe finding of right 
or titltt to the property does not dispofe 
of tbe olaim under the said order. In 
support of this the learned Counsel has 
relied upon tbe ease of Monmnhiney Dassee 
V. Radha Kriito Dais (1^ and contends 
that tbe order of tbe Mansif disallowiog 
the olaim was not without jurisdiotion 
altbougb it did not determine tbe question 
of possession, in that ease the authority 
of tbe order passed under the oorreeponding 
seetion ;i7b of tbe old Code of Civil Pro* 
oedure was oballenged by tbe person against 
whom tde order was passed as well as by 
another person who was not a party to 
tbe claim-ease in a suit brought by the 
purchaser of tbe property for the recovery 
thereof from the aforesaid persons. Jt was 
there hfeld that the order passed disallow- 
ing the claim was not without jurisdiction 
and was oonolusive between the parties. 
The ratio dectaendi of tbe ease was, tlat 
the Court in the elaim-oase based its 
decision not only upon tba finding of 
poasessiou but upon the finding of any 
interest in the property. In the case of 
fiu uni Ba7.ta tal v. Ledar Nath Biswas (2) 
thb objeoiion to tbe olaim preferred by 
he purchaser of a holding to tbe attach* 
rnent and sale of tbe propeity in ©xeeution 
0 a rent'decree obtained by tbe landlord 
on tbe ground that the decree was a 
Money decree and that tbe interest of tbe 
ju BMont-debtor having pasted to the oiaim- 
ant the landlord was not entitled to attach 
! ’ overruled by the Court bolding 
at the oliiim, although preferred under 
ec ion 47 of the Code of Civil Procedure, 

C)20 0. 543. 

(8)1*7 Ind. Cm. ko. 


was in fact one under Order XXI, rule 
58 and the Court dismissed it by virtue of 
section 170 of the Bengal Tenancy Act. 
The High Court of Calcutta (Teunon and 
Cuming, J-l.) refused to interfere in revision 
on tbe ground that, although tbe Subordi- 
nate Judge committed an error of law in 
bolding that tbe application came under Order 
XX(, rule hB, yet the petitioner had other 
remedies. 

In tbe case of Maung San Ba v. Maung 
LunBys (d), the Burma Court declined to 
interfere in revision with the order releas* 
iog tbe property from attachment boldiug 
that the property was in tbe possession 
of tbe olaioDant. The ground urged for 
revision was that the Court had not applied 
its mind to tbe consideration of tbe pro* 
visions of section 110 of tbe Evidence Act 
and bad not considered tbe evidence pro- 
duced. This was held to be not a sufficient 
ground for interference. This ease does 
not help tbe opposite party, inasmuch as 
the Court’s decision was based upon tbe 
finding of possession, Tbe same remark ap- 
plies to the case of Bhairon v. Musammat 
RaytYtia (4). 

In none of tbe authorities relied upon 
by the opposite party the question was 
directly raised as to whether, in a olaim 
based entirely upon possession, tbe order 
of tbe Court disallowing tbe claim without 
any finding as to possession is valid or 
not. This question was answered in the 
negative in the case relied upon by the 
learned Counsel for tbe petitioner, namely. 
Montnohiney Dastee v. Radha Kristo Bass 

( 1 ). 

Id the present case tbe petitioner claimed 
not only interest in tbe property but also 
posseBsion of the entire property. The 
Court held that she had eome interest 
but not tbe entire It did not find as to 
what was her interest exactly in the pro- 
perty and whether it covered the share 
wholly or partly claimed by the petitioner, 
uamely, six-annas. It did not come to 
any finding as to whether tbe claimant 
or the indgoiont debtor was in posneasion of 
the six annas attached, The order was 
clearly wrong under rales bO and hi of Order 

Xil. 

J 2 In.l. C:-3. 7*i 3 U. B. K. (1917) 18j U Bur. 

LX a • ' 

3^ Tud. Cae. 209, 
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The qaestion then i^, whether this Coart 
is oompetedt in revisioo to ioterfere with 
the aforesaid illegal order. Mr. Sbambha 
Saran eoDtends that the Coart has no 
power. Mr. Akbiri strenuoasly resists this 
eontention. The lower Court, no doubt, 
bad jarisdietioo to entertain the olaim 
pref*^rred by the petitioner and also to 
disallow or to allow it, but in the exeroise 
of that jarisdiotion it oommitted material 
irraeularity in not ooraing to the 6nding 
of possession upon which alone its order 
disallowing the olaim oonld be supported. 
In tb'3 view 'his Court has jurisdiotiou 
to set aside the order and remand the oase 
to the Mansif to dispose of the applioation 
in aooordanoe with law. The fast that the 
losing party baa other remedy, namely, of 
institoting a suit, does not, in my opinion, 
relieve the lower Ocurt from exeroie 
ing jarisdiotion properly, legally and regu* 
larly. The claimant has a right to get 
her redress under Order XXI, rule 58, if 
she establishes her interest and possession 
in the property attaohed and there is no 
reason why this ehoald be disallowed simply 
beoaose the Court has jarisdiotion to disallow 
or allow the olaim, when the Court has not 
oometoa deBnite finding upon whioh alone 
its order rejeotiog the olaim oonld be sus- 
tained. 

The result is that I allow this applioation 
and remand the oase to the Muosif for 
determination in aosordanoe with law. It 
will be open to the parties to addaoe saoh 
evide[)oo as they oan. 

The costs of remand will ab'ds the result. 
Heariug fee one gold mohur. 

Appeal allowei. 


COURT OP THE BOARD OF REV^ENUE, 
UMTED PROVINCE^. 

Second Civil Appf*l No. 5 ok 1919-20. 
January dO, 192(.'. 

Prptent : — 'Mt. Harrreop,J. M. 

MUHAMMAD ZAMAN BEG and others — 

Appellants 

vertus 

S/ietfc/i IL A HI BUX and others — 

R J*ION S’-T'J. 

Rent Act (XKU of i886^, «, a (Sj— 


Heritable and transferable rights conferred on lessee-^ 
Status of lessee — whether liable to enhancement. 

The status of a lessee who, by the terms of the 
lease, has conferred upon him both heritable and 
transferable rights, is that of au iindor*proprietor 
within the meaning of section 3 (6’ of the Oudh Bent 
Act, and the rent payable by him is not liable to 
enhancement. 

Seoond appeal from the order of the Com- 
missiouer, Lusknow Divieiou, dated the 
20th of August *919, in a ease of enhaaod* 
meut of rent. 

JUDGMEN’T. — This is a sesond appeal in 
a suit brought under Chapter VIIAoftba 
Oidh Rent Aot for the eohaneement of rent 
whieh was alleged in the plaint to be favour- 
able. 

The Oommissiouer has held that the 
dofeudaut respoodeot has under proprietary 
rights and that his reot is not, there- 
fore, liable to enbanoement under the Re* 
sumph'oo Chapter of the Aat. The only 
question in this appeal is, whether the 
parpetual lease upon whioh the defendant' 
respondeat relied had an effeot of ereating 
nnder proprietary rights. The apoellaot 
relies scNly npon the terms of the lease 
itself. The terms of the lease reoited that 
the rent fixed at the time of the grant 
was to bs payable up to the next Regular 
Sattlemeot but then it was to be liable to 
revii^ioo. It is argued from this that the 
reut was D 0 ^ in eopsequeose, formally and 
fioally fixed. This, however, seems to me 
to be a useless ooutentioo, for the plain 
meaniag of the lease is merely that the 
rent was to be liable to revision at the 
next Settlement. As a matter of fact, this 
result would probably have ensued even if 
there had been no sondition to that 
eSeot. 

The other point taken by the appedint 
is that, again, aooording to the terms of the 
lease, if the lexseos sold or mortgaged their 
rights, they were to sell or mortgage them 
to the lessor c.** his heirs. This seems to me 
to reserve a kind oi right of pre emption and 
does not Uke away the general power to 
transfer. 

Tfiere is no doubt that the doaoment 
eonferred both heritable and transferable 
rights on the lessees. They are clearly 
brought within the definition of under- 
proprietor in seetion 3 (8) of the Oadh 
Rent Aot. There ia no proyiaioo in tha 
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A«t for enhaDaiog the rent of an noder* 
proprietor and the Oommissiooer rightly 
held that the failare of the appeUant 
to get the renc revised at the last Settle* 
meet oapDot affeot the respopdeot’s rights, 
1 agree with the OommissioDer's finding 
and dismiee the appeal with ooets. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Fisst Civil Ap»>*4L No. Hs'4o op 1916. 
Janaary 2^0, 1921. 

Present'. — Mr. Jaetiee Broadway and 
Mr Jaetiee Abdol Raoof. 

MOHAN LAL— DspindjMT — Appsllamt 

versus 

NIBANJAN DAS and •»othbb — PLA iMiiFPi 

—Re pondbhtp, 

Hindu £a«j — ITiJi, construction o/’— Donee, estate 
taJeen by — Gift over, validity of. 

Tho Will of a Hindu testator contained the follow. 
ingolause:— “My wife will bo tho owner of this hoiiso. 
She will be at liberty to alienate it or dispose it of 
according to her wishes. N one of my descendants will 
have any concern with it dui ing her lifetime. Ifmy 
wife does not give or alienate it to any person, it will 
remain the joint i-roperty of my grandsons’'; 

Held, I that the widow obtained an absolute 
estate in the bouse under tho V\ ill [p. « i , col i j 
that the gift over in favour of the grand-sons 
was null and void. [p. ♦'>0, col i ] 

In interpreting a Will the whole of it must be read, 
its language must receive its literal construction, its 
woiding must be construed in its plain ordinary 
meaning in its plain and obvious sense, no portion of 
it should be treated as redundant and contradictory 
and the ambitions and wishes of the testator with 
respect to the devolution of his property must bo taken 
into ot.nsideration [p «•- 2, col. 2 ] 

. The Word 'malik' implies ‘absolute ownership' 
unless there is anything in tho context or surround, 
mgcircumstanccs to qualify such meaning and it is 
not so qualified by the fact that the doneo is a widow, 
[p f av, col vj p col I ] 

If an estate ie given in terms which confer uu 
absolute estate to a named donee, and, then furrlicr 
mtorests are given merely after or on the termina. 
tinn of that donee's interest, and not in defeasance 
of it, his absolute interest is not cut down and the 
further interests fail. Tp ♦'^4, col •.] 

When an absolute interest has been given to iho 
^st taker, followed by a gift over of what may nob 
w required by him, the gift over, though couched 


in the most direob and precise words, is void for 
uncertainty [p • ool .] 

F rst apneal f*oai the dearee of tbe Sob* 
ordinate Jodge, First ( las", Lahore, dated tbe 
8tb Novevrber Is- 16. 

Mr. Zafur TJVah Ehan, Bakbsbi Tek Ckandtind 
Lala A'' ehar ( k ma Maha'on, for the A ppellaot. 

Mpsars. Manohar Lai and Diwan Mehur 
Chond, for the heepondects. 

JUDGMENT. — This was a suit for the 
poseeasir.D of a bnase known a« Garbtwala, 
Bitoafein Rnoha Mntsaddi Ma>, Lahore Oity. 
It belonged to Rai Babador Lala Gopal 
Desp. Tbe plaintiffs, Niranjaa Daa and 
Narisirgh Dap, are two of the grardaona 
of tbe Rai Bahadur. Tbe defepdant, Lala 
Mohan Lai, is also a grandson of tbe paid 
Rai Babadnr. Before stating tbe fasts on 
wbioh the oleim is based it is nesessary to 
set ont tbe pedigree of the family to whieh 
the parties belong Rai Bahadur Lala 
Gopal Das bad ff>nr sons, namely, Lala 
Narain Dae, Rai Sahib Lala Eivhi^n Chand, 
Lala Bieben Dap, Rai Sahib Lala Devi Dap, 
and a danghtei, Bi*ben D. vi. Lala Waiain 
Das died in tbe lifetime of his father on 
the I3th Deoembir 1911 leaving Niranian 
Dap, plaint’ff No 1, and Nareingh Dap, 
plaintiff No. 2. Mohan Lai ia tbe son of 
Lala Bisheo Dap, who is said to have died 
on tie t^ib Ooteber 1914. Mr. Bnj LaJ, 
Barrifter-at Law, ie the eon of Rai Sabib 
Lala Dwi Dap, both of » bom are alive and 
bave figared in this saee as witcepfes for 
the dtfeioe. Tbe danghter. Bishen Devi, 
is married to one Lala Kidar Naih, by 
whom she bee a daughter Mujawimof Jafcda, 
who is married to cne Ram Chand, also 
a witnee^ for tbe def»nee. Shortly put, the 
allegations on which tbe plaintiffs came into 

Coort are bp follows ; — 

On the 12ib January 1912 Rai Babadnr 

Gopal Dap made his laf-t Will by whieh 
be bfqnehtbed all bis moveable and 
ia.iDOveable property in favour of lis pcdp, 
grandsons and his wife, Musamrnat Uttam 
Devi. Odp of the properties bequeathed 
aeder tbe Will was a bonee known ap G»rbi. 

liltiafe io Kueha Muteaddi Mai, in 
the Ci'y of Lahf re. The third olauee in 
the "Will dtalt with the boose in dispute 
ar.d ran in tbepe words : — 

The bou-e known as Garhiwals, sitoate 
at Libore, Kuoba Motva'idi Mai, was aa* 
quired by me B.*badQi' Gopal Das), 
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Ifc adjoins the walla of the boose of Paodit 
Ganeeb Dae. Muiammnt Uttam Devi, my 
wife, will be the owner of this boose. Sbe 
will be at liberty to alienate it or dispose 
it of aeeordiog to her wishes. None of my 
desoendants will have any oonoern with it 
during her lifetime. If my wife does not 
give or alieoate it to any person, it will 
remain the joint property of Niranjan Das 
and Nareingh Dafs, my grandsona. ” 

The testator died on the 9th Ja]yl9l2, 
and on his death Mu$ammat Uttam Devi, 
his widow, and the plaintiffs eontinaed to 
be in possession of the said faoose. The 
lady, Musammat Uttam Devi, having also 
died on the 9th May 19l3 the plaintiffs 
sontinoed in possession as before. In Deoem* 
ber 1914 the defendant having taken no 
lawful possession of the house during the 
abaenoe of the plaintiffs the latter lodged 
a oomplaint under seotion 443 of the Indian 
Penal Code, but the dispute being of the 
nature oognizable by a Civil Court the 
defendant was disobarged. The plaintiffs 
thereupon instituted the present suit dlaim- 
ing possession of the bouse under the terois 
of the Will of their grandfather, R\i 
Bahadur Lala Gopal Das, dated the i2tb 
January 1912. 

The suit was resisted prinoipally on the 
grounds that, under slaose 3 of the Will, 
the house in suit was given absolutely to 
Mfitammat Uttam Devi with full power of 
alienation, that she had acquired full owner- 
ship thereof on the death of the testator, and 
that the provision in respeot of gift over 
in favour of the plaintiffs being opposed to 
law was void and nnenforaeable. It was 
further pleaded that in any ease the plaint- 
iffs oould not Buooeed as the entire hon^e 
had been gifted by Musammat Uttam Devi 
in favour of the defendant's father Bisben 
Das, who in his turn had by a Will, dated 
the 7th Oatober 1914, devised it in favour 
of tha defendant. 

By way of a reply to the pleas in defecioe 
the plaintiffs hied a repliaation in wbish 
they raised a plea of estoppel against the 
defendant to the effect that the Utter 
having previously realized Rs, 1,2 from 
the plaintiffs under the first clause of the 
Will in enforcement of a similar provision, 
it was not open to the defendant to 
challenge the condition in respeot of the 
remainder over as being null and void. 


Five issues were struck by the learned 
Subordinate Judge with reference to the 
allegations arising on the pleadings. 

The first issne related to the factum of 
the alleged gift of the house by Mutammat 

Uttam Devi in favour of the defendant's 
father. 

The second issue raised the question whe» 
ther she was competent to make the gift 
or whether she had only a life-intsrast in 
the house. 

The third issue related to the question 
whether the provision “ if my wife does not 
give or alienate it to any person it will 
remain the joint property of Niranjan Dan, 
and Narisingh Das my grandson?,” ia null 
and void according to law. 

The fourth issue raised the general ques* 
tioD as to who would be legally eutitlei to 
the bouse in suit in case the alleged Will 
in favour of the defendant’s father was not 
established and the claim of the plaintiffs 
to enooeed after the widow under danse 3 
of the Will was not made out. 

The fifth issue raised the question of the 
estoppel against the defendant as stated 
above. 

The learned Subordinate Judge found 
that the defendant bad failed to establish 
by evidence the alleged gift of the bouse 
by Hus 2 mmat Uttam Devi to his father 
Biehen Das He considered the question of 
the Will in favour of the defendant by 
Bisben Dae immaterial, but held the evi* 
dence as to the Will to be unsatisfactory. 
The evidence as to the possession of the 
defendant was also held to be worthless. 
The Issues Nos. 2 and 3 relating to the 
nature of the interest created in favour of 
Muiammat Uitam Devi and as to the legality 
of the remainder over were found in favour 
of the plaintiffs. The Issue No 5 was also 
found against the defendant, who was held 
to be estopped from questioniog the legality of 
the provision as to the gift over. In view 
of the above findings, the property in ques* 
tion was held not to be the islridhan of 
the widow and not, therefore, heritable by 
Musammat Bisben Davi, her daughter, as 
such. The finding on Issue No. 4 was also 
in favour of the plaintiffs. In accordance 
with the above findings, the claim of the 
plaintiffs was allowed and a decree for pos* 
session of the house in suit was given in 
their favour. 
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The defondant has oome up in appeal to 
this Court apd the pleas raised by him in 
the Court below have been reiterated in the 
memorandum of appeal to this Court and 
the deoision of the learned Subordinate Judge 
has been impugned upon all points. Mr. 
Tek Cband has read the evidenee bearing 
on the Question of the gift by Sdu$ci 7 nmat 
TJttam Devi in favour of the defendaDi'’s 
father, the Will in favour of the defendants 
by his father and their possession under the 
gift, As regards the value of the evidenoe 
we are in entire aeoord with the learned 
Subordinate Judge. The 6r8t witness as to 
the alleged gift is Rai Sahib Lala Devi Dab, 
On the faoe of bis evidenee, it is elear that 
he is an interested witness and not well dis- 
posed towards the plaintiffs with whom be 
has been »t fend. We have no hesitation in 
rejecting his evidence. 

The next witness on the point is Mrs. 
Maroof, Her evidenee is altogether vague 
and indeBnite. Moreover, a ease of obeat- 
ing was pending against her and she was 
involved in debt and appeared to be under 
the induenee of the defendant, who was 
a Naib-Tabsildar, in the District of Lahore, 
at the time. Having regard to her status 
and position it is not at all safe to rely 
upon her evidenee and it was rightly rejected 
by the learned Subordinate Judge, 

The evidence of Dr, Ram Jas and Mr, 
Brij Lai also is not of much value, having 
regard to their connection with Lala Devi 
Das whose evidence has already been reject- 
ed on grounds mentioned above. The 
learned Subordinate Judge has given cogent 
reasons for disbelieving the evidenoe of Ram 
Ohand, and we entirely agree with him. 
The evideoce of Ishar Das, Diwan Ohand and 
Atma Ram has not been much relied upon 
in the argument before ns and does not 
possess much value. Much stress was not 
laid upon the evidence on the question of 
possession and the Will by Lala Bishen Daa 
in favour of the defendant. It is, therefore, 
unnecessary to discuss it in this judgment, 

^ The main and the most important ques- 
tion on which lengthy arguments were 
addressed by the Counsel for both tho 
parties was the question of the construction 
of the Will by Rai Bahadur Lala Copal Das, 
and we will now deal with tho several ques- 
tions raised in the argument relating to the 
respE'jtivo rights of the parties under the 


said Will. A translation of the Will is 
printed at pages 57-60 of the paper-book, 
and it is admitted by tbe Counsel of the 
parties to be fairly accurate. As indicated 
above, the learned Subordinate Judge bas 
held that, according to the construction pot 
by him on the third clause of the Will, only a 
life interest was created in favour of the 
widow, Mwammat Dttam Devi, and the 

^0®* not ffive or alienate 
it (Carbiwala house) to any person it will 
remain the joint property of Niranjan Daa 
and Narsingh Daa, my grandsons ” was not 
opposed to law and operated to corfsr tbe 
house on the plaintiffs as tbe lady had not 
given or alienated it to any person. After 
a careful consideration of tbe contents of the 
Will and the authorities cited by the Counsel, 
we are constrained to oome to a different 
conclusion from that of the learned Subordi- 
nate Judge for the following reasons. After 
reciting ihe preamble, tbe Will proceeds to 
lay down the conditions. It is divided into 
three clauses. The 6rat clause relates to 
moveable property and may be stated here in 
full, as on the provision of this clause tbe 
question of estoppel was raised. It runs 
thus : 

' My moveable property of every descrip. 
tioD, whether cash, ornamentp, clothes 
utensils, or anything else, shall be entirely 
owned by my wife till her Jifetims, if she 
survives me (if lah joed /d mangul t ki molik 
meri aurat ta hafat hogi). Whatever is 
Isft after her death shall be owned by my 
two grandsons, Niranjan Das and Narsingh 
Das, sons of Lala Narain Das, deceased, in 
equal shares. If this property, left at the 
death of my wife, is worth more than 
Rs. 1,500, then my two grandsons, Niran- 
jan Das and Nareingh Das, shall pay 
Rs. 1,500, out of it to my third son. Lala 
Bisheu Daa. No other descendant of mine 
shall have any concern whatsoever with this 
moveable property tf mine. If my 
predeceased me, then whole of this moveable 
proporty shall be owned by my aforesaid 
gianoaons Ni.'anjaa D<*s and Narsingh Das 
and they shall pay Re. 1.500. out of it to’ 
Jisbea D.xP, provided the value of the pro- 
poily c-scoede Rs. 1,500.” 

* 1 , elanse it ig olearly provided 

.ha. tho widow would own the property till 

■ ^ “"O testator 

iDtsnded to «eate a life iuterssl only ,n<J 
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gave effnat to it by making oae of appro 
pnate, olear and anmistakable words. 

Tne olaa^e 2 relates to immoveable pro* 
perty. Tne 6rflt three items of properties 
are gtven to Niranjao Dis and NarAiogh 
Das, and it ia provided that ‘‘all these 
^ree hoases ehall be owned by Niranian 
Difl and LVareingh Dae, sons of L da Narain 
DiS deaeased. Oiher deseendants of mine 
shall have no ooosern whatever with the 
end bon^e.” The words in vernanaUr are 
(to har seh mok mat ke -nalikan iWmimn Das 

aur Nnrfungh D ib pisran Lula Naratn Das 
mulw ^ honge), 

Toere o*n be no possible doubt as to the 
intention of the testator as regards the 
nature of the interest given. Similar words 
are employed with regard to the houses 
allotteito L da K'sheo Coand, Lala Bisoen 
D IS and Lala D^vi Das, Keeping in mind 
the expresMoo ^ trt /lap .r’ used in olause 1 
and the words or ’'nalik^' as used 

in olause 2 we have now to di*oover the 
intention of the testator wich regard to the 
interest created under olause 3. Tne olau-e 
3 opens with the sign'hoant words that " the 
hoa«e known as ‘Garhtwala,’ situate at 
Lahore, Kuoha Mursaddi Mai, is my self, 
acquired property.” Evidently, by desorib- 
ing the property as his self aoquired prop, 
erty the testator intended to convey that 
he had full ri^bt of transfer over the prop- 

testator ffoea on to provide 
that mv wife, Musatri'nat Uttam D ^vi shall 
be its proprietor ” (t*- ki mnlik insri Zuuja 
TJttinx Dsvi hogi). Evidently, be intended 
to employ the word ''malik" in this oUu^e 
in the name sense in w lioh be bad used it 
in olause 2. ' MaH<" means a full or absolute 
owner. In order to empbasiza bis intention 
further the testator went on to say, * she is at 
liberty to transfer it or dispose it of in wbat- 
ever way she likes” (ut <*a ikht yar h li keh jis 
t Irak c hake ba m-irti khuius to inlitcal yj 
sarf kare) : *'None of my descendants shall 
have any oonoern whatever with this bouse 
during her lifetime.” The ownership of 
Musamni'it Uttam Devi is not limited by the 
expression ‘ t i hayat" as it was done in olause 
No. 1. 


before ua laying down rules to be observed 
IQ eonatrninga Will. It 19 not necessary 
to refer to those authorities epeoiBcally, as 
the following passage in the judgment of 
the learned Subordinate Judge 'fairly and 
ocourately describes the law on the subject: — 

'That in mterpretinga Will the whole of 
it ba read, that its language shall 

receive its literal conetroo ion, that its 
wording will be oon-trued in Us plain 
ordinary meaning in Us plain and obvious 
sense, that no portion of it is to be 
treated aa redundant and contradiotory, 
and that the ambitions and wishes of the 
testator with respect to the devolution of 

his property will be taken into eonslder. 
ation.” 

In the Court below reliance was placed 
on behalf of the defendant on Noun Ira 
Nath Sarcar v. Samalbaiini Dasi (Hand 
Lali Rameuxn Lai v. Dal Hoer (2>, and it 
was argued that, under seotron 111 of the 
Succession Act, 1865. applicable nuder the 
Hmdu Wills Act, ib 0, the legacy to the 
pldioCiff^ QOQld not taks offset sod the 
original gift Co the widow was absolote 
and indefeasible on the testator’s death, 
in rejec tog this argumeot the learned Sub* 
ordinate Judge observed that the oas« of 
a son being the beneSoiary under a Will 
btinds on quite a different footing from 
that of a widow who ordinarily has a 
a life interest. Whatever at one time 
might have b“ea the view with respect to 
an estate which a female took under a 
Will giving her that estate as a mtlik. there 
is DO doubt left aa to the nai’-ure of such 
an estate and the meaning of the word 
malik iu the light of authoritative pro* 
Douncementa on the qaestiou by their Lord* 
sbipa of the Privy OoudcU and the desisious 
of the various High Ooarta in this coaotry. 

In the case of clttra>inan» v. Rabi Nath 0/»o 
(3) their ^Lordships of the Privy Oouacil 
held that the use of the word * 7 nilik* 
implies absolute ownership’ unless there is 
anything iu the context or enrronndiog 
cireamstances to qualify such meaning and 


The further provision aa to her unlimited 
power of transfer lefc no room for specula- 
tiou as to what sort of interest the testator 
intended to create. A large namber of 
rulings and oommeotaties have been cited 


(1) 23 0. 668 (P. C )j 23 1. A. I81 6 Sar. 
067; 6 M L. J. 7 | 12 Ind. Deo. (n. a.) 37A. 
(2 . 24 0. 403; 12 Ind Oeo (n.c.) 938. 

(S) 30 A 8*5 35 I. A I7i f 0. L. J. 31, 6 
67, 12 0. W. N. 231, .8M. L. J.7j lOBom.J 
811. L.T. 144(P.O.). 


0. J. 

h. J. 
B. 59; 
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it was not so doaliBed by the faot that the 
donee wae a widow." 

The dietinotion pointed oat by the learned 
Sabordinate Judge between the eases of a 
male and aiemale donee nnder a Will, there- 
fore, has no force, in the light of the aa- 
thoritative pronoanaements of their Lordships 
of tbe Privy Gonnoil. 


In the o&aeoi lhakur h-arshaiv, Jatnna 
AMntcar (4), a Division Baneh of the Allah- 
abad High Court, following the ruling of 
their Lordships of tbe Privy Oounoil in 

ease (3;. held that ‘'unless there is 
something m the eontext qualifying it tbe 
word malxk' used in a ‘Will bears its 

t60nD1Odl 1D68I31DS/’ 

Ohand (5). decided by a Division Benoh 
of the Lahore High Courf, ‘‘A Hindu 
executed a Will btqaeathing bis moveable 
and immoveable property in equal shares 

‘t widow using the words 

kulh tkhiiyar tea milkiat' in the document. 
After bis death his mother ma'^e a gift of her 
share to her daughter and daughter’s eon 
ihe next heir of the Uetator then brought 
a enit for a declaration that tbe gift 
s onld not affect his reversionary right.” 

ihe learned Judges held that a Will by 

a Hindu in favour of a female must be 
interpreted in the same way as if it was 
m favour of a male, and that the word 
mxlkiat implies an absolute estate unless 
there is something in the context to qualify 
it. It was argued in that case, on tbe 
authority of Ballia Ram v. Musammat Ted 
&aur (h), that it may be presumed, In the 

absence of clear indication to the contrary, 

wat a devise of immoveable property to a 
Jdindu widow does not give a state of 
inhentanoe, but only a life-estate or a 
widow 8 estate as understood by Hindu Law. 
ihe learned Judges held that this view, bow- 
ever, could no longer be held to be good after 
the decision of the Privy Council in tbe case 
of buTo^imni V. i2a6» Nath Oka (3l. Ou 
the authority of these rniings, we must give 

tw\K° intention of the appellant 
that the provision ooustituting Musammat 

dispute conferred an absolute and full pro- 

(sJ ® 81 A. 308. 


pnetary interest on her. We have, however 
to see whether anything can be discovered 
in the context which may have the effect 

of cutting down the absolute state to a state 

for life only. On behalf of the respond- 
ent reliance is placed upon the very 
clause which is impugned as null and void 
creating a gift over after creating an 
absolute state. That clause, as already men- 
tioned, run thus : — 

ya shart i ke men aurnt kiu ko makau na 
dejateyainitkal na kare to phir makan mere 
h.r dopoton biaran-an D..$ aur Natsingh Daska 
muUharka hoga'\ that is. if my wife does 
not give this house to anybody or does 

not alienate i\ then this house shall remain 

the joint property of both of my grandsons. 
Waranjan Das and Narsingh Das. 

jf effect cannot be given to this pro- 
vision according to law, as we shall 
presently state, it cannot have the effect 
of cutting down the absolute state to a 
state for life only. Reliance has also been 
placed by the respondent upon the follow 
log words in clause 3, namely, "none of 
my descendants shall have any ennoem 
whatever with this house during her life- 
time", and it has been contended that it 
was contemplated by the testator to limit 
Musammat IJttam Devi’s right to a li/e 
only. Id order to construe tbe Will, accord- 
iDg to the well recognised canons of con- 
BtruotioD, we most construe these words in 
such a manner that no portion of it may 
be redundant and contradictory. In our 

A r Ilf’S of tbe above 

expression, the testator had in oontempla- 

tiOD tbe clause by which he was going to 

provide for a gift over in favour of his two 

grandsons. He evidently intended to lay 

down that his two grandsons would have 

no concern whatover with the bouse during 

hia widows lifetime. We are dearly of 

opinion, afti'r reading the clause 3 as u 

whole, that an absolute and complete 

ownership was conferred by the testator on 

DaTi The olau.e provide. 

Ad US ua ikhiyar hni heh hstarah chahe la 
martyikHud us ko intikaL ■ya sari har^'^ 

if la d.mjuit to conceive what more could 

have beau done by the teetator to eeoure to 
hia wife a full and heritable interest 

The next qoeetion we have to de.ide -e. 
woether the .laoae .enferriog the hoaee on 
loe pIa.nt.£Fa after the death of 
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Ufctain Devi is nnll and void, and the 
plaintiffs are not entitled to olaim it. The 
qaeition of the oonstrnotion of a Will oon« 
taining almost ideotisal provisions same up 
for deoiet’on before a Division Benoh of the 
Calontta High Court in the case of Sures 
OHandra v. Lalit Mohan Vuita (7). A very 
exhaustive judgment was delivered by the 
Hon’ble Mr. Juetioe Mookerjee, in wbioh 
all the authorities both English and Indian 
pro and con were oonsidered and disoadsed. 
Most of the eases sited before us by the 
Counsel for the respeetive parties have been 
difeousfed and aritioised by that eminent 
Judge. The fasts of that oaee, as summarie* 
ed in the bead. note, were these : -A Hindu 
testator appointed bis wife as bis exesutriz. 
A alause in the Will vested in her whatever 
might remain, after the payment cf debts 
and expenses, absolutely and with oomplete 
power of alienation. Ocher olauses provided 
for the adoption of none and in ease of there 
being no adopted eon or no son or wife of 
the adopted eon at the time of the death 
of the widow, the heir, aaoording to the 
Hindu Sbastrae, who should be alive at the 
time, should get the properties wbiob should 
remain after disposal by the widow by way 
of gift or sale. 

The following rules were laid down in 
that ease: — 

ia) That the testator gave an absolute 
interest in bis estate to his widow with 
lull powers of alienation ; that the gift 
over of what might remain undisposed 
of by her was void and inoperative in 
law, 

(6) If an estate is given in terms wbiob 
oonfer an absolute estate to a named donee, 
and, then further interests are given merely 
after or on the termination of that donee’s 
interest and not in defeasanoe of it, his 
absolute interest is not out down and the 
further interests fail. 

(r) Wnen an absolute interest has bean 
given to the first taker followed by a gift 
over, of what may not be required by 
him, the gift over, though oousbed in the 
mostdireot and preoise words, is void for 
unoertainty, 

An attempt was made by the Counsel for 
the respondent to distinguiah that ease from 

(7) ai Iiiii. Cn». 40.')} 2a C. W. N. 46h 22 C. L. J. 
in '5, 


the ease before us on the ground that in 
the reported^aaoe along with the word 
the word '*ntrbui/adha” was used,' whioh 
indioated an absolute ownership. The 
Arabia word malih, aoaording to its true 
import, also oarries the meaning of full 
and oomplete ownership. In faefc, after’the 
deaisioD of their Lordships in Suraimani't 
ease (3) no possible doubt oan exist as to the 
exaot meaning of the word mnlife, granting 
for a moment that the learned Judges, who 
deeided the Calontta ea^^e, attaohed some 
importanoe to the word *‘n:rl>ut/< 2 dha'*. We 
find in this ease an equally empbatio and 
sigoifiaant provision wbiob alearly indioates 
that what the testator ioteoded to oonfer 
npoD bis wife was a oomplete and absolute 
interest. A full owner has the right to 
transfer his property as be may wish without 
any aontrol or limitation. In the present 
oaee, as already pointed ou\ full authority 
is given to Mutamrnat Uttam Dcvi to traos* 
fer the boose or dipose it of to whatever 
way she may like. If the tes ator bad 
intended to limit the power of transfer in 
order to keep the property intaot for the 
benefit of hie grand>Syns after the life of the 
widow he would have made suitable and 
el‘=>ar provision enjoining upon the widow to 
keep the property intaot .to be left by her 
for the benefit of these two grandsone. The 
deoision of the Calcutta Hicrb Oonrt, 
therefore, fully applies to the fasts of this 
oase. 

Similar rule has been laid down in the 
onsee of Atstarini De6t/a v, ffehart Lai 
Muhlapadht/a ('^) and Su/ochina Debi v. 
Jagattiirini Debi (9f. It is clear from the 
explioit provision of the olauae 3 that the 
plaintiffs were to get the bouse only in the 
ease ol the widow not exeroisiog her power 
of alienation. The element of nnoertainty 
as to the devolation of the property on the 
plaintiffs makes the gift null and void as 
held in varioue oases. 

The learned Subordinate Judge has relied 
upon three oases in support of his view that 
only a life interest was oonferred upon 
Musamviat Uttam Devi under the Will, 
namely, Lallu v. Jagmohan (10), Ram Ohand 

(8) 27 Ind. Cas. 2^9i 19 C. W. N. 62. 

(0) 53 Ind Gud. 602; 30 0. L. . I. 61. 

(10) 22 B. 409| 11 [lid. Dec. (n*. i ) 855. 
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\.m«MOhahd (11) and Bara Kumari Dan 
V. Mohtm Ohandrx Sarhar (12), 

The first sase was doaided by the B:)inbiy 
High Court before the deeisioo of the Privy 
Uounoil in Surajmani v. i?a6i Nath Oiha (3). 
Moreover, there wa* elementlof uneertainty 
as to the devolution of the property in that 
ease as the whole property was kept intaot 

page413" Mahalaxmf, see 

The aeoond ease, RamOhandy. Dew in Okani 
UlJ, IS also clearly dietinguiehable. In the 
Will construed in that case power of aliena- 
«on was not given to Musammat Darga 
It was clearly understood that the 

Whole .property was to go intaot to Hukam 

The third case, Hara Kumari Dan v. 
Mohrn Chandra Sarkar (12), lays down a 
rule somewhat different from that laid 
down m Surei Chandra v. Lalit Mohan Duita 
Moni, observed by Mr. Jastioe 

fnw /w provisions of a WHI that 

intended to be con. 
erred upon the first donee, a gift in re- 

dLee 

th<f^fl*^ oare must be deoided aaaording to 
the 8 eoial features of (its own. Having 

aDon''^fl^ we have placed 

tohL opinion that the 

f9) T Debi 

Vy; already referred to and Tripurari Pal 

to :r‘' 

the Court below on the 
•annnTh ®^^°PPeh in our opinion, also 
a^nn I The defendant claimed 

the wt by clausal of 

nertw ’ interest in the moveable pro- 

the *'f®- Therefore. 

Hs 1 50o' providing the payment of 
resides ° defendant out of the 

fail to inoperative. We 

to see bow the defendant is estopped 


from taking exception to the condition a® 
to the gift over in clause 3 of the Will. 

* 1 .^° we have taken of the case 
the plaintiffs are not entitled to maintain 
this suit under the Will. It is not necessary 
to decide in this case as to who else is 
legally entitled to the house in dispute. 
The plaintiffs having failed to establish 
their title the . suit must be dismissed. We 
accordingly allow the appeal, set aside the 
decree of the Court below and dismiss the 

suit of the plaintiffs with costs in all 
ConrtSc 

Appeal allowed. 


»!"209 R?v.E.',"2; “• 

0*3) 17 Ins'^r^ J- 5-W 

I3M L N. 145, 
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COURT OP THE BOARD OP REVENUE 
UNITED PROVINCES. 

PiTiTioN No. 12 OP 1918. 
December 21, 1918 
Freeent Sir Lovett, S. M., and 
Mr. Ferard, J. M. 

COURT OF WARDS, AJODHIA v 
ESTATE— Deferdast— 

AppELLiNT 

versut 

RAGHUBAR SINGH— Plaintipp 
— Respondent. 

Landlord and tenant— Ejectment-Tenant permitted 

by landlord to continue ajter termination of lease— 
Landlord^ right of, to ejects 

A landlord who permits his tenant to hold on after 
expiration of the term of the Jouso is not thereby 
precluded from ejecting the tenant. ^ 

Second appeal from the order of the 
Commissioner, Pjzabad Division, dated tha 

21et Juno 191S. 

JUDGMENT. 

Loveit, S. M.—.{Dicsmber 9, 1918) In 

this case the respondent held the land in 
suit under a seven years’ lease which ex 
pirod io 1321 FasU. The landlord allowed 
him to bold on for another year and then 
oaoeed a notioo of ejectment to issue 

The Commissioner holds that by not 
ejecting immadiately. the landlord re-admit 
ted the tenant to a fresh and statutory 
tenure. I cannot take this view 

The first plea urged by the r;8pondent 
before the Commissioner is to tha affa.fc 
that after 1324 Fcrlf "be remafoed ” 
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possesflion by virtoe of tbe same patta. ” 
This eoDtlnsiveJy shows that there was no re» 
admission or fresh agreement, 

Tbe aireamstances of this ease differ 
widely from those of Bamdatt v. Raja Muham- 
mad Alt Khan (1) referred to by tbe 
Commissioner. I would aoeept tbe appeal 
and uphold the ejeatment notiae. I would 
give the appellant oosts and Pleader’s fees in 
all Courts. 

Fckard, J. M. — I aonaor. This aase 
is alearly distinguishable from Ramdatt 
V. Ra)a Muhammad Alt Khan (1), 
whiah lays stress on the length of tbe 
period, vis., three years, during whiah the 
appellants were aaaepted and treated by the 
respondent as his tenants after the eziry of 
their lease. Tbe inferenae of admission to a 
fresh statutory period of tenanay was alear. 
The present aase is very different. The 
period for whiah the tenant has stayed on 
after the expiry of bis term of lease is 
only one year, whiah in itself is hardly 
sofEeient to warrant suab an inferenae 
here, and it is further negatived by bis 
own plea that be was in possession by 
virtue of his expired lease. 

Appeal allovedt 

(1) Sel. Dec. No. 17 of 1891. 


ALLAHABAD HIGH COURT. 

Fikst Civil Appeal No. 380 of 19J7. 

July 6. 1920. 

Present Sir Grimwood Mears, Kt., 

Chief Jnstiae, and Mr. Jostiae Ryves. 

HARAKH RAM JANI amd anotuer— 
Defer pamts-^Appellants 
versus 

LAKSHMI RAM JANI ard others— 
Plaintiffs — Respondents. 

Civil Procedure Cede {Act V of Scli. II, 

paras. ]i,20^Arbitration~Award— Order refusing to 
tile auard, nature of~~Arbitrator omitting to decide 
matter tvhtch parties have settled— Misconduct, 

An order rejecting an application to tile an award 
is not a decision that the award is in law a bad award, 
[p Qzb, col. i ] 

Where, after a rofereuco to arbitration and before 
the making of an award, the parties interested arrive 
at an agreement as to one of the matters in coutro* 
v«ray» tad the arbitrator umite to decide that matter^ 


or to record as part of the award the agreement of 
the parties, the omission does not amount to such 
misconduct on the part of the arbitrator as would 
necessarily make the whole award bad. [p. 630, 
cole. 1 & 2.] 

First appeal from the deoision of the 
Subordinate Judge, Benares, dated the 16th 
of June 1917. 

Mr. Sarihans Sahai, for the Appellants. 

Messrs. B. B, O'Oonor and Badha Kant 
Malavtya, for the Respondents. 

JUDGMENT. — The parties to this 

litigation are members of the same family. 
In 1911 a dispute arose aud it was deaided to 
submit all matters in controversy to arbitra> 
tion out of Court. On the ^Ist of April 
1913 tbe arbitrator made bis award. The 
history of what ocaurred in tbe iuterval 
between these two years is fully stated in tbe 
judgment of this Coart in Bari Kunwar v. 
Lakhmt Ram Jani (1), aud we shall have 
to refer to that deaisiou later on. Within 
six montbe of tbe award beiugmade, two of 
the plaintiffs applied to the Subordinate 
Judge, under paragraph 20 of tbe Ssaoud 
Sobedule of tbe Code of Civil Proaedure, to 
have the award 61ed. The Court took 
appropriate aation under that paragraph and 
issued notice to the other side. They 
appeared and objected but their objeatione 
were overruled and the Court passed an 
order under paragraph 21 of the Sabedule 
for 61ing the award and ordered a decree to 
be prepared in acaordanae with its terms. 
From that order the defendants appealed 
and raised in their appeal substantially tbe 
same objeations whiah they had taken iu 
tbe Court below and which are taken agaiu 
here. We will refer to them later. This 
Court, on appeal in the aase already 
mentioned, held that the lower Court should 
not have ordered the award to be 61ed. It 
appears that after tbe award was made tbe 
parties obtained possession of the property 
involved aeoording to tbe terms of the award. 
After tbe decision of this Court tbe 
plaintiffs 61ed the suit out of whiah this . 
appeal arises for a declaration that tbe 
award of the 2lBt of April 1913 was a good 
and valid award and one which bound 
all the parties, and asked to be maintaiued 
in their possession. They did this, 
because tbe defendants bad taken steps 
to recover possession of property of 

(1) 35 Ind. Caa, (SSj 86 A. 38(1} 14 A. L. J. 481. 
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whioh the plaiotiffa had taken poaseseion 
nnder the award. The defendanta appellants 
here raised two main oontentiona. One 
was that, under the law as amended by Aot 
y ot 19 .8, the Bait was not maintainable 
beoanae the deaiaion of thia Court in flari 
Kunicar v. Lakkmi aam Jani (1) operated 
aa re» judicata ; and, secondly, that on the 
merits, there was miaeondnot on the part of 
the arbitrator enoh as would vitiate the 
award, and that there were other defeets 
also in the submiaaion to arbitration. The 
Trial Court, after hearing evidenoe, has 
deereed the suit and the defendanta oome 
here in appeal. The same two grounds 
again are pressed but the only miaoonduot on 
t^he part of the arbitrator that baa now 
been pressed ia, that he omitted to determine 
at least one of the queationa submitted to 
Ditn for dooisioD, 

Aa regards the plea of res judicata the 
argument ia as follows. Saation 89 of the 
new Code of Civil Proaedure introduaea a 
new legal position, and by that seeiion it ia 
enaatedthat the proaednre to ba adopted in 
all arbitration proceed inga ia that laid down 
in the paragraphs oontained in the deaond 
oahedule of the Aot, nnless otherwise 
provided for by speoial legislation. It ia 
nrged that the result of thia amendment was 
w overrule all the older oases, auoh as 
Lai V. Durga Prashad (2), in whioh it 
had been held that an order under seotion 
oao of the old Code, refusing to Ole an 
award did not operate ab res judiciti in a 
sabiequeot anit to enforoe the award. It ia 
said that now the only oourse open to a party 
who has obtained an award in his favour, and 
who wishes to avail himself of it, ia to 
make an applioation within six months of its 
date under the terms of paragraph 20 of the 
Seoond Sohedule of the Code. If he does 
not do so, then, the argument is, that the 
award beoomes mere waste paper and is 
ineffeotual for any purpose either by way of 
attaok or of defence. Similarly, or 
rather, a jortiori, it is argued that if a Court 
. acting under paragraph 21 refuses to make 
an award a rule of Court that deoision ia 
hnal, and the Bnality of that deoision Is 
emphasised by the fact that a new paragraph 
has been introduced in clause f/) of sub- 

(2) a Ind. c*3. 127; 32 A. 434j 7 A. L. J. 425. 
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section (1) of section 104 of the new Code. 
It seems to ns that this contention is not well* 
founded. The framers of the new Act took 
all the sections in the old Act whioh 
referred to arbitration out of the body of the 
Code and re enacted them in very much the 
same language as before in the Second Sche- 
dule. Some changes in language were made, 
but only, apparently, with the object of getting 
rid of the conflict which existed in the 
various Courts in India in the interpretation 
of the old sections. Having done this; it 
seems to os, it was necessary for the 
framers of the new Act lo enact some such 
section as section 89 in the body of the Aot, 

to show that the procedure to be adopted in 

arbitration proceedings was to bs found in tbs 
Seoond Schedule and that the rules in that 
Schedule would govern all such proceedings 
nnless otherwise provided for by some 
speoial Act. We do not think that this 
89th section made any new substantial 
innovation of law. It left matters practically 
as they were before. 

When we turn to paragraphs 14 and 15 
of the Schedule, it is not very easy to 
follow the language used. Thus, in paragraph 
15, it is said an award remitted under 
paragraph 14 beoomes void on failure of the 
arbitrator or umpire to reconsider it.” From 
this it would seem that an award which 
oontained a flaw in it, inasmuch as the 
award had left undetermined any of the 
matters referred to arbitration, referred to in 
paragraph 14, was not in itself void, but 
that it only became void if, after it had been 
remitted to the arbitrator or umpire, be bad 
refused or failed to amend it. Ba that as it 
may, these sections are found in that part of 
the Schedule which refers to the procedure 
to be adopted in arbitration made in 
psnding suits. The rules whioh govern 
arbitrations made out of Oom-fc are to ba 
found in paragraphs 20 and 21. In 
paragraph -^0 the words are that “any person 
interested in the award may apply to any 
Court having jurisdiction.” It does not say 
that the person interested” shall or must 
apply. It doei not say that if he does not 
apply under that paragraph, then the award 
to have aoy effa.t. If thia had been 
tho intoDt.on of tha Lagialatura, aa argued, 
wa thu.k .t would have been very easy fo^ 
it fo have need eaitable words. Now wher^ 
sueb an applioation hao been Bled’ nudes 
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paragraph 20, the Coart after ieeaicg notice 
aa laid down in that eeotion oan paes only 
one of two order?. If it “ia satisfied that 
the raatter has been referred to arbitration 
and that an award has been made thereon 
and where no ground, sueb aa is mentioned 
or referred to in paragraph 14 or paragraph 
15, ia proved, the Court shall order tho 
award to be filed.” If, on the other hand, 
it finds that, for reasons mentioned in para* 
graphs 14 and 15, there is a fUw in the 
award, it eannot remit it, aooording to the 
rulings of this Court, and unlike the Kngliab 
Act of 1 889, but must oonfine itself to 
dismissing the application, An appeal ean 
be made from suoh an order speeifioally 
, under seotion 104 (1) (/) of the preeent 
] Code. It is argued that this implies that 
' the Code meant to give finality to a decision 
I coder paragraph 21, and that the arguments 
which appeared to have found favour with 
the Judges of this Court in KuH,i Lai v. 
Dxirga Frasad (2) and which they seemed 
inclined to adopt, but were prevented from 
adopting by reason of the cursu$ curiie of 
this Conrt, applied with great force. In 
our opinion, however, the object of enacting 
olauee (/) was to reu.ove the ooiflot of 
opinion which prevailed in the various High 
Courts in India as to whether an appeal 
lay under the old section 525. Incidentally, 
also, it cleared up another matter that was 
open formerly to debate, namely, whether 
an order under section 525 was not really a 
decree and appealable as such. It is made 
quite clear that an ordor under tbe correspond- 
ing eeotioD, that is paragraph 21, is not a 
decree but is an order from which an appeal 
has been allowed, in our opinion, the amend- 
ments made in tbe new Act have in no 
way affected the law as it stood and, 
therefore, on this part of the oaee we 
think the appeal fails. We may note that, 
just as tbe lower Court ocuid only paes 
one of two possible orders as stated above, 
eo this Court iu appeal could only decide 
whether the lower Court was right in 
passing the order which it made, it had 
no wider jurisdiction. The only point which 
it could, and which, in fact, it did, decide 
was that tbe proper order for that Court 
to have made, was to reject the application, 
and to that extent, and to that extent only, is 
the deoibioD authoritative and binding. 

It did not find, and could not have 
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found, decisively that the award was in 
law a bad and inoperative award. In fact, 
the learned Judges are careful to say 
so, tide page 38S* of tbe report, and, there- 
fore, any observations which tbey have 
expressed as to tbe validity of the award, 
are only to be read as their reasons for 
refusing to file tbo award, having regard 
to paragraph 14 of tbe Schedule, and are 
not binding on ns as a decision that the 
award was in law a bad award. Now, on 
the merits it has been argued that tbe 
award is vitiated by tbe misconduct of tbe 
arbitrator ; and we agree that, if the defend- 
ants could prove that there was mis- 
conduct which in law would vitiate tbe 
award, then tbey were entitled to establish 
it. Now, in the present case tbe miecon- 
duct which is said to vitiate the award 
is tbe allegation that the arbitrator failed 
to determine one of tbe questions submit- 
ted to him. That question related to the 
future residence of Bdutammal Hari Kunwar. 
Tbe Trial Court has taken evidence on tbe 
matter and has come to a finding . with 
which we agree ; and tbe facts appear to 
be these. At the time when tbe submission 
to arbitration was made, this question, as 
to the future residence of (be lady, bad not 
been deoided and it was submitted to tbe 
arbitrator as one of tbe matters which be 
had to determine. The arbitrator has 
sworn that before be came to make bis 
final award on tbe 2l8t of April 191J, 
that is, two years after the submission 
to arbitratior, he had an interview with 
tbe lady and she expressed her desire to 
continue to reside in the house in which 
she wae then living and had been living 
before. Thereupon, the arbitrator went to 
Rabi Ram Jani, tbo owner of tbe bouse, 
and told him of tbe lady’s wishes. He 
said that he was perfectly willing to allow 
her to live in his house as long 
as she liked, and tbe other parties to tbe 
arbitration offered no objection. It was 
a matter which did not eoneern them. As 
tbe only two parties who were concerned 
in tbe matter, namely, tbe lady and Rabi 
Bam Jani, were agreed on this point the 
arbitrator came to the conclusion that that 
matter was no longer in controversy, and, 
therefore, he eaid nothing about it in bis 
award On this state of facta we have 
I sge of y8"A^[Ktl l 
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to sea whether his omission to resird a 
findioar to the e£Eest that the Darties in- 
terested had agreed amongst themselves as 
to the rasidense of this lady in the fatare, 
did really amount to an omission by him 
to daoide a matter in oontroversy whioh 
required his deoision. We are inalined to 
think that It did not. Reliance has been 
plaaed on the general rule in England, as 
Mt out 10 Halsbory’a Laws of Bogland, 
Volume I, page 469, in paragraph 5 85, 

flawM (3) and other oases whioh are 
•olleoted there, to the effeot that the 
failure of an arbitrator to decide one out 
of several matters referred to him vitiates 
the award. In that oase it appears that 
there were three matters in sharp oonfliofc 
between the parties and the arbitrator was 
asiced to deoide eaoh one of them. He 
filled entirely to deoide one and, therefore, 
one point id oontroversy remained entirely 
nndeoided in spite of the arbitration. It 
was held that, under tbo?e oiroumstanoe-i, 
the whole arbitration award was bad. In 
the view whioh we take in this oase of the 
aofcion of arbitrator, we think this oase 
•an be dislingulshed on the ground that 
no question really remained undetermined 
at the time the award was made. It 
appears, however, that the rnle so broadly 
Slated has been to some extent modified 
Dy Indian deotsions. We were referred by 
the appellants to the case ol Qanes i^arayjn 
Singh V. Mahia Koer (4). In that oase, 
y# the Court balo^ had ordered an 

paragraph 21 of 
the Sshednle although one at least of the 
masters in oontroversy had not been deoided. 

In dealing with this point, the learned 
Judges, after stating the law as laid down 
in Uanlall v. Randall (:i) and other 
ngliah oases, and going on to eay that 
the same rule bad been adopted in the 
A-merioao Ooa^t^ state that in their 

opinion the arbitrator had failed to adjadi. 
^v,a °° j matters in queHion “for 

Of the whole of the in.trameot, must bs 
taken to have left uudioided one of the 

whether oontroversy, niraaly. 

D^6SBn^ bslongsd with the 

P esent appellants to a joint Hindu family.’* 

u/loT! ’ « II- R 60;; 101 E. H. 3*. 

. HJ.IO Incl. Gas. 450; 13 C. L. J. 399 at p. 403 
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It aesms to ns that in that partioular 
oasB the omission to deoide a point whioh 
went to the root of the matter, as that 
did, was in itself quite enough to vitiate 
the award. Bat another ease of the same 
Court has bsen relied opon. It is to be 
found in Ramn Ram. v. Salig Ram (5). 
But if it is examined oarafnlly it seems 
to us to be a oomplete answer to both 
parts of the appellants’ argnment. In that 
oase an award was made by the umpire 
on the I8th of April 1909 in an arbitra. 
tion out of Court, that is to eay, it was 
an award whioh was made after the present 
Code (Aot No. V of 1908) oams into 
foroe. It was patent on the faoa of that 
award that the arbitrator had entirely 
failed to deoide one of the most important 
matters whioh had been referred to him, 
namely, how maoh money was due by one 
party to the other. Within six months from 
the date of the award Salig Ram oommsns- 
ed that suit. It was a suit, aosording 
to the plaint, for the establishment 
of his rights and for partition of the 
estate The foundation of the oUim was 
unquestionably the arbitratioo award but 
the plaintiff prayed in the alternative that 
if, in the opinion of the Court, the award 
of the umpire was not for any reason a 
valid award the euit might bs treated ai 
one for partition, for aasounts and for 
inoidental reliefs. The oUim was resisted 
on every oonoievable ground, among others, 
that the arbitrator had bsen guilty of 
misoooduot. No less than 20 issues wars 
fixed by the Trial Judge. It would saem 
to be obvious that that w\b not an 
applioation made under paragraph 20 of 
the SjheJule, nevertheless the Diatriot 
Judge, in epite of the eomprehensive 
oharaoter of those issues, treated the suit 
as one uuder paragraph 2J of the Second 
Schedule and, having heard objeatione, 
overruled them and ordered the award to be 
filed and a decree to be prepared ioaioird- 
anae w.th it. This naturally satisfied 
neither party. T.ie decree on the award as 
it atnoi failed to give the plaintiff the relief 
he eojghS namely, the raeney which he 
ohimed was doe to him, and the defendant 
objeo^ai ty thi award on the ground of 
varioui allegatioos of misooniasS on tbs 


(5) 11 liMl Caa. isi; ur. I j. is«. 
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part of the arbitrator, quite apart from the 
faet that he had omitted to deside one of 
the questions submitted to him, The 
Oaloutta High Court allowed both the 
appeals and, when dealing with (he question 
as to bow far the failure of the arbitrator 
to decide one of the matters referred to 
him vitiated the award, again referred to 
the English rulings which we have already 
disonssed. The learned Judges in the end 
go on to eay that “an award will not be 
set aside if the question undecided was 
not noti6ed to the arbitrator as a matter 
in difference, or the parties showed by their 
conduct that they did not mean him to 
decide it.” Now, in this ease, as we have 
said above, the parties had agreed and 
therefore, it may be said, that they did cot 
intend the arbitrator to decide a matter which 
was already settled by the time when be 
was to make bis award. However, in remit- 
ting the case back for trial to the Court 
below It js instructive to note the direction 
which they gave to that Court. “The 
case will be remanded to the D strict 
Judge in order that he may first take up 
the question of misconduct of the arbitrartorc 
and the umpire raised in the iSth para- 
graph of the written statement. The parties 
Will be allowed to adduce evidence opon 
this matter. If it is decided in favour of 
the defendants, the whole of the award 
must be treated as invalid and inoperative 
in law. The questions in controversy bet- 
ween the parties will then be decided 
opon evidence as if no award bad ever 
been made. If, however, the objection taken 
by the defendants on the ground cf mis- 
conduct fails, the suit will be fried out 
the merits on the footing that the 
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ween the parties so much of the award 

as IS good will be taken as such and so much 

as 18 not covered by the award will be left 
for decision. 

It would be lamentable if we were 

forced now, seven years after it has been 

earned into effect, to upset the award on 

the ground simply that the arbitrator 

failed to record as part of his award the 

agreement under which this lady who was 

living in the house bae contiuned to live in 

it ever since and which is not really a matter 
in issue. 

On all^ these grounds we think that the 
appeal fails, and it is accordingly dismissed 
with costs including fees on the higher 
scale. 

Appeal dumitted. 


on 

questions raised in the first four issues 
before the arbitrators have been deGnitely 
settled by them. These questions, and these 
questions alone, will be taken to bavs been 
finally decided by the arbitrators, all other 
questions which arise on the pleadings 
in this puit and are covered by the issues 
must be determined on evidence and a 
final decree made.'’ It appears from this 
decision that it is not necessary for a 
party to an award to make an apph'ostion 
under paragraph 20 and aleo that if an 
award fails to determine a particular 
matter it dees tot necessarily make the 
whole award bad, but (hat in a spit bet* 


MADRAS HIGH COURT. 

A ft*j, AG I ST Oki'Ib No 0 of 1919. 
t eptember s-, J920 

Iresfni'.— Johtioe Sir Abdoi Rahim, Kt., 
and Mr. Ju^'ioe Oogsrs. 
ATTAVU SYED MUHaMAD 
EOWTHER — DtFSNOihT No. 1 — 

Appillamt 
vets Its 

ARU. ARU. SOMA. SOMA SUNDARAM 
CHETTIAR, RcpKipeNTBo bt his Aobiit, 
MAYANDl CHETTIaR— Plaistipf 

— RiCPOll' SNT 

Civil Procedure Code (Act V of 908J, ^ 48— 
Evasion of arrest^ ivhether fraudulent f^ex^ention of 
execution — Limitaiionf fresh starting period of, 

Tbc wilful OTasioD bj a judgment^debtor of arrest 
undor a warrant taken out by tho deoree^holder^ in 
order to avoid payment of the decroo^amonnti 
amountsto fraud within the meaning of section 48 of 
tho Civil Procedure Code so as to give a fresh starting 
period of limitation, and is a fraudulent prevention 
of the execution of decree within the meaning of 
clause c, of that section* 

Appeal bgaiDst ihe order^ dated S6tb 
FebroarylPlP, of the( oort of the Sabordinate 
Jodee, Triobiropolyi in i&xeeatioD Petitioiia 
Noe. J518 and 152'* of 1914, in Original 
Spit No, U of 1902, (Tinnevelly Snb’CoQrt}« 
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Mr. V. 0 Seihachartar (with him Mr, K, 
V. Sesha Aiyanffar), for the Appellant. 

Mr. C, 3. Vencatachariar, for the Respond* 
ent. 

JUDGMENT. 

Abdub Rahim, J.^There oan be no donbt, 
upon the fasts as found by the lower Goarf, 
that the jadgment'debtor, appellant before 
as, has been evading arrest for a long 
time. No less than 6 warrants were taken 
oat for his arrest, and there is no diffisnlty 
in soming to the eonolasion, as the lower 
Gonrt has done, that be has been wilfally 
evading arrest in order to avoid payment of 
the de«ree*amonnt. 

Aesording to the ralings of this Coart and 
also of the Allahabad High Goort, those 
fasts would amoant to fraud within the 
meaning of seotion 48 of the Civil Prooe> 
dare Code, that is, wilful evasion of arrest 
under warrants taken oat by the judgment- 
sreditor, is fraudulent prevention of the exeau* 
tion of the dearee, within the meaning of 
Beation 48 (2) of the Civil Proaednre Code. 
It is not neoessary for the judgment-sreditor 
to prove by positive evidenae that, bat for 
the aondnat of the jadgment<debtor, he would 
have realised the decree. The law on the sub* 
ieat was first laid down in Annamalai Qoundan 

V. Bangagami Ohelti (1), although in that ease 
there were other fraudulent aats as well on 
the part of the judgment^debtor. This ruling 
has been followed in Abdul Kkadir v. Ajiyur 
Ahammad (2\ and Nathuram Stvogi v. 
Krishna KommoUhy (.S). The same view of 
the law is taken in the Allahabad High Court 
in idnhsm Alt v. Matoom Ali (4). There is no 
doubt adiatumof Shephard, J., in Sahachilam 
Ohetti V. Bajam Ohetty (5), to the aontrary. 
But it does not appear that the authorities 
on the point were brought to the notiao of 
the learned Judge. Following the decisions 
mentioned above, we must hold that there 
was fraud in the eense of seation 43 of the 
Civil Proaednre Code so as to give a fresh 
starting period of limitation. The appeal 
mast be dismissed with costs. 

(1) 6 M. 36S} 2 Ind. Dec (n. b ) 634. 

(2) 12 Ind. CaB.67{»5 36 M. 670j (1911) 2 M. W. N. 
434t 10 M. L. T. 413: 22 M. L. J. 36. 

_(8) 18 Ind, Caa. ICO85 24 M. L. J. 270; (1913) :,T. 

W. N. 182; 13 M. L. T. 223. 

(4) 11 Ind. Caa. 672; 34 A. 20; 8 A, L. J. 10:0. 

(9) 8 U. L. J. 203. 


Opoirs, j.— I agree, and I would only add 
a word as to the ease in deshachalam Chttty 
V. Uajant ChHly (6), sited by the learned 
Vakil for the appellant. It was a ease 
before Mr. Jastiae Shephard and I think it 
is important to notise that, as I nnderstand 
the ease, there was no evidense of fraud 
and that the deaision turned on that finding. 
In this aase I agree with my learned brother 
beaause there is ample evidense of fraud 
within the meaning of eestion 48 of the 
Civil Prooedure Code. It is quite clear to 
my mind that the aase in Seshachalam Ohetty 
V. Bajam Ohetty (5), can have no bearing 
on the point before os. I also agree as to 
the effeot of the Madras and Allahabad de> 
eisions aited before os. 

M. 0 . P. 

Appeal dismissei. 


PRIVY COUNCIL. 

Appbal pbom thc Calootta Hioh Court. 

February 10, 192L 

Present : — Lord Buakmaster, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and 
Sir Lawrenae Jenkins. 

GEORGE HENRY HOOK— Appiliaht 

versus 

Ths ADMINISTRATOR GBNERALop 

BENGAL AND OTHCKS — RB>(P0NDBNT8. 

Ro 3 judicata Previous deci$ion in same suitf effect 
of-^Civil Procedure Code (dot V of ll, 

tvhether exhauntive^ 

Wlien a question at issue between the parties to a 
suit is heard aud Unally docidod^ tlie judgment given 
on it is binding ou the parties at all subsequent 
stages of the 8uit» Its binding force depends not 
upon the Code of Civil Procedure, section li, but 
upon general principles of law: if it were not binding, 
there would bo no end to litigation, fp. G34, col. 2.j 

Itum Kirpal Shulul v* Rap Kuari, II I. A. 37j 6 A. 
2^9; 4 Sar. P.O.Jb 489; 3 lod, Deo. (w a.) 718^ 
followed* 

Appeal from an order of the Oaleatta High 
Court, (Lancelot Saodwraon, 0. J, and 
Woedro^e, -I.), dated July Ist, 19l8j reyeraing 
GO order of Cheudbri, J, 

li'AwTS of the ease are stated in their 
Lordships’ judgment* It may be added 
rbe appellant, the Ueverend Q, H« 
Hook, wft9 Pastor of the Lai Baptist 
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Chnroh : the Revereod B. Evane, Paitor 
of too Howrah Baptist Chorob, was ro* 
epondent No. 4 land eopported the present 
appeal. The Appellate Benoh of the High 
Coart held that the qaeation whether the 
gift over to charities infringed the role 
against perpetaitiee was not ret judicata] 
and that each gift-over was invalid ncder 
Motion 101 cf the Indian Saooession Aot, 
Hence the present apppeal. 

Mesers. De Grupther, E. 0., and R. B. 

jioaffet for fbe Appellants* 

Risers. Tomlin, E. Q. and A. A Uthuait, 

for Respondent No. 1, (the testator’s next- 
of kin/. 

Mr. TuTtihull, for Mr. Dube, for Respond- 
ent No. 4. 

Mr. De Qruyther, K, G., for the Appellant. 
Mbmitted that section 101 of the Indian 
Sacoeseion Aot, 1865. did cot apply to 
beqoests to religious or oharitable nees: 
alternatively, that it did not apply to the 
bequest in question, whioh was valid in 
law. But, further, the matter ^&sre$iudicota] 
Obandbrii J*, bad deoided onee for all that 
the bequest was good. The contention before 
him was that the gift-over might not 
operate within perpetuity limits : he held 
that this was not sc, and that the vesting 
was immediate. The Appellate Bench had 
erred in allowing the question to be raised 
again. A decision between the parties in 
the same suit operates &6 res judicata. 

Ram Kirpal Shuknl v. Rup Euari (I). 

The next-of-kin could have appealed 
from the 1912 decision of Chaudbri, J., but 
failed to do so. 

Mr. Tomlin, K. 0., for Respondent No. 1, 
(he was asked to oon6ne himself to the 
question of res 'uiicata) submitted that the 
frame of the Will was that during lives 
certain annuities should be paid and the 
surplus inecme dealt with in a particular 
way ; after that, there was a de6nite gift 
of corpus : a condition imposed on a gift to 
one charity: and a gift-over, 

The (/ourt whioh dealt with the case 
in 1912 dealt only with the 6ret gift. The 
question how the corpus should go could 
not be determircd ard was not determined. 

With regard to the firet gift no question 


of perpetuity arose; as to the second gift, 
it did. 

Under the decree the question as to the 

disposal of the carpus was left over in the 

widest terms, with liberty to all parties to 
apply. 

The reason there was no appeal 

that the parties thought the question 
left over. 

Mi. Uthwatt followed.— The two gifts 
quite independent, and the judgment 

Chaudhri, J., decided nothing as to 
second, 

Mr. De Qruyther, E. 0., in reply,— It is clear 
from the judgment of Chaudbri, J„ in 1912, 
that tbe eonteotioD before him was that (be 
gift over might not take effect till after tbe 
period when vesting most occur, and that he 
overruled that contention. 


was 

was 

are 

of 

tbe 


(1) 11 1. A-. 37; 6 A. 269; 4 Rar fl*. C. J. 489: 3 Ind. 
Dec (n. 8.) 7JH. 


JUDGMENT. 

Lord BDCMiAsreR.— On tbe merits of this 
controverey their Lordships are not called 
upon to decide, for, in their opinior, the 
respondents are estopped from raising the 
contention they desire to advance by reason 
of tbe judgment that has already been given 
between themselves and the appellant upon 
the point. 

The dispute arises under a Will and fcur 
codicilc made by one Dr. Henry Wilkin 
Jones, who died on tbe 8th July 1909. 

By bis Will the testator appointed (he 
Administrator-General of Bengal as executor 
and trustee, and bequeathed to him bis 
real and personal estate upon trust for rale 
and iDveetment, and directed, after payment 
of debts, funeral expenses, and legaoier, 
that tbe residue should be held to apriy 
tbe income as therein provided, during (Is 
life of bis wife. On the death of bis wife, 
he directed payment of certain legacies 
and then created trusts of tbe income of 
(he fond to endure dnrirg tbe lifetime of 
certain named persons. By paragraph 17, 
be directed that, on the death of the surviver 
of these cazned persons — and eneb survivor 
was Mies Eliza Humphreys— a further troet 
should be imposed upon his trustees to 
sell and convert his real property, ap- 
parently forgetting that that bad already 
been done. He al»o again provided for the 
investment of tbe proceeds of sale and 
declared that tbe trustees should bold the 
eame; — 
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“For the full sam of Rs. 30,0C0 if the said 
trust fande shall amoant to so mash or exceed 
that sum bat not otherwise and if the said 
trust fande shall not amount to so mooh then 
to hold the whole thereof upon trust to 
pay the inoome thereof quarterly to two 
of the Deacons for the time being of the 
Oirenlar Road Baptist Church to be by 
them applied in manner following, namely, 
as to a moiety thereof for the Poors’ 
Fund in connection with the said Cburch 
for the sustenance and support of the poor 
belonging to the said Church or the con* 
gregation usually worshipping in the said 
Baptist Chapel and as to the other moiety 
for the General Fund in connection with 
the said Church for the following purproses, 
namely, the support of the Pastor for the 
time being the expenses of the religions 
services held in the said Chapel repairs to 
the Chapel Pastor’s dwelling-house and out- 
offices connected therewith and also for 
keeping my grave in decent order which 
shall be a duty imperatively iooumbent on 
the Deacons for the time being of the said 
Church to perform.” 

If the trust fund exceeded the sum of 
Rs. 80,000) and this in the event has hap- 
pened, be declared that as to all the 
balance thereof the trustees were to bold 
the same on the trust declared in respect of 
the sum of Rs. 30,000. 

By . bis Bret codicil (22nd May l&Ol) 
the testator revoked a number of provisione 
in the Will, gave new directions with regard 
to the payment of the inoome, and provided 
that if Miss Eliza Humphreys should survive 
her sister, Miss Anne Humphreys, her 
annuity should on her death be paid to 
two Deacons of the Lower Circular Road 
Baptist Church to be applied by them in 
the manner mentioned in paragraph 17 of 
bis Will and by clause 20 of this codicil 
he gave the balance of the income in the 
same terms. 

By bis second codicil, dated the 2nd 
March, ll^OS, the testator imposed certain 
conditions upon the gift made in fa7our of 
the Lower Circular Road Baptist Church, 
and provided that if the conditions shonld 
be broken, — 

Then, and in that case one half of the 
interest, dividends, etc., that I have bpI 
aeide^ for the said Lower Circular Road 
Baptist Church shall be made over and 


paid to the Pastor for tbe time being of 
the Howrah Baptist Chnrch for tbe benefit 
of tbe eaid Church generally and (be other 
half thereof to tbe Reverend Arthnr 
Jewsoo’s Faith Orphanage at present at 
No. 117, Dharamtalla Street (if then ex- 
isting) or if nor in existence to tbe Pastor 
of tbe Lai Bazar Baptist Chnroh for tbe 
benefit of tbe said Chnrch and of tbe poor 
of the Cbarcb.” 

His third and fourth codicils are cot 
material for the pnrpose of this appeal. 

Tbe testator's wife predeceased him, and 
died on the 25th July 1907. 

Tbe Lower Circular Road Baptist Church 
did not comply with tbe conditions set out 
in the codicil and on (he 17tb February 
1911 tbe Administrator- General of Bengal 
instituted a suit asking, among other things, 
what wonld be the destination of the funds 
in tbe event of the provisions in favour of 
the Circular Road Baptist Church being 
forfeited and whether tbe gift over in tbe 
second codicil wonld take effect or whether 
there would be an intestacy. To this suit tbe 
present respondents, Joseph Henry Jones, and 
Emma Adelaide Jones, were parties as repre- 
senting the next of- kin of (be testator and they 
contended in favour o! the intestacy on tbe 
ground that tbe priod in which the gift-over 
might take effect wonld be beyond tbe period 
in which vesting must occur. 

The case was heard on the 16lb July 
1912,* before Mr. Jaetice Cbaudbri. He 
decided that the Baptist Church bad not 
conformed to tbe conditions, and he held 
that the gift over to (be other charities 
was valid. He then dealt with tbe contention 
which ho faid was strenuously urged on 
behalf of tho next of-kin that the whole 
gife to the Baptist Church and other 
oharitie.s failed for the reasons already 
mentioned. He carefully examined the 
anthoriliee and held tliat the contention was 
unsound. He concluded this part of bis 
judgment in these words : — 

“The vesting in this case is immediate, 
but the Lower Cironlar Road Baptist t^huroh 
is divff'led because certain conditions cannot 
bo fnlTilled by theru.” 

He then continued : — 

“I al., . hold there is no intestacy as to 

* Adiiiiiii^^frator-Oeneral of Bengal V Uugheif 21 
Iiul Cas. 163} 40 0. 192C£cIJ. 
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show that the determination of the dispute as 
to the perpetuity was the foundation of the 
whole jodg-meot and that the questions left 
over were those to whisb attention has 


the surplus income or any part of it 
during the lifetime of Eliza Humphreys.” 

Finally, he dealt with the question as to 
whether a gift of income, without more, 
was a gift of corpus, and he stated that 
that question did not then arise as Miss 
Eliza Humphreys was still alive, but be 
stated dehnitely that the question would 
arise upon her death. In the same way 
he dealt with the contention that the Lower 
Circular Road Baptist Church might Bnally 
comply with the conditions, and that alto 
was left over. The decree that was drawn 
up contained an express declaration that the 
gift over in the tth clause of the second 
codicil was valid, and concluded by a provi- 
sion in these words— 

“And this Court doth not think fit at 
present to determine the destination 
of the income of the said Residuary 
Trust Funds or of the corpus thereof 
or the rights of partiea therein and 
thereto respectively after the death 
of the said Eliza Humphreys and doth 
defer the determination of the said 
questions until after the death of the 
said Eliza Humphreys”— 
and liberty to apply was reserved. 

Miss Eliza Humphreys died on the 10th 
April lyl7 and on the bth September 
1917, the Administrator-General of Bengal 
presented a retition for the further construe- 
tion of the Will and codicils. 

Upon the hearing the respondenls, re- 
presentirg ihe next-of-kin, contended that, 
the reservation in the decree enabled them 
to re>rai(e all the questions that bad 
formerly keen disoasred. They urged that 
the gift of tie furplus income during ihe 
life cf Miss Eliza Humphreys must be 
treated as distinct from the gift after her 
death and that as to the former no question 
as to a perpetuity could possibly ariee, and 
that such question was eonsequeufly cne 
of the matters that was left over for sub- 
sequent decision. 

The learned Judge held that this matter 
had already been definitely settled aud, in 
addition, gave reasons why ho adhered to 
his fermer opinion. This was, in fact, super- 
iluoQs. The question as to the perpetuity had 
been definitely and properly before him on the 
former hearir g, ard was, in fact, decided 
without any reservation, as is made plain 
by the terms of the judgment itself, which 


• .. Mvwsjvluii Uao 

been direoted and whiah them.elvea are 
abundant to explain the meaning of the 
passage in the decree on which reliance is 
placed. It is not, and indeed it sannot be 
disputed that, if that be the case, the 
matter has been finally settled between the 
parties, for the mere fact that the decision 
was given in an administration suit does 
not affect its finality [see feareth v. Marriott 
(2)J, The Court of Appeal, however, took a 
different view, and regarding the question 
as still open decided it against the appel- 
lant, bat the error in their judgment is 
due to the fact that they regarded the 
question as completely governed by section 
11 of the Code of Civil Procedure. That 
section prevents the re- trial of issues that 
have been directly and substantially in 
issue in a former suit between the same 
parties, and this question obviously arises in 
the same and not in a former suit, but it 
does not appear that the learned Judge's 
attention was called to the decision of this 
Board in Ham Kirpal Sftukul v. Hup Kuari {X) 
which clearly shows that the plea of ret 
judicata still remains apart from the limited 
provisions of the Code, and it is that plea 
which the respondents have to meet io the 
present case. Jn the words of Sir Barnes 
Peacock, at (page 41*) — 

"The binding force of such a judgment 
in such a case as the present depends not 
upon sertioD 13, Act X of 1877, (now 
re-placed by seotion 11 of the Code of Civil 
Prceedure) but upon general principles of 
law. If it were not binding there would be 
DO end to litigation.” 

Their Lordships are, therefore, of opinion 
that the appellant in this care is right, and 
that this appeal must be allowed. They 
have aeeordingly humbly advised His 
Majesty to this effect and also that the 
appellant should receive his costs here and 
in the Court of Appeal out of the estate ; 
the Administrator General and the fourth 
rei«pondent also to have their costs in the 
Court of Appeal out of the estate, aud 
tbs order of the Judge in the Court of 
(2) (1893» 22 Ch. D. 182; 48 L. T. 170; 62 L. J. Cli, 

221i W. R. f8. 

•Pago of U I. A.— [EdO 
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first instante as to doata to remain nndia- 
tnrbed. 

Appeal allottei, 

Solioitora for the Appellant. — Meeare. 

Gush, Fhillipg, Walters and Williame, 

Solisitora for Hespondent No. 1. — Meaara. 
Orr, Dignani and Oo. 

Solisitora for Reapondent No. 4. — Meesra. 
Watkins and Hunter, 


MADRAS HIGH COURT. 

0i7iL Appeal No. 126 of 1919. 

Marsh 3, 1920. 

Preienti — Jaatise Sir Abdar Rahim, Kt., and 

Mr. Jaatise Moore. 

P. SHUNMUGHA VELAYUDHAM 
OHETTY— Plaintiff — Appellant 

tersvs 

KOYAPPA CHETTIAR and otbebs 
Dependants — Respondents. 

Rindu Law — Presumptive reveraiojier, position of — 
Estoppel against claim to property alienated when 
reveisioner himselj was party to transaction — Suit 
for posseasiouf— Cause of action, accrual of. 

A Hindu female, whether a widow or a daughter, 
can make a valid and binding alienation for 
necesBity and can also surrender her estate by 
renonnciiig it in favour of the nearest reversioner, 
[p. 636, co). 2 ] 

Under the Limitation Act the right of suit for 
poseessioD acernes to a Hindu reversioner on tho 
date of the death of the Hindu female [p. U36, col. 2 ] 

A presumptive reversioner, whose interest in an 
estate is nothing better than a spessuccessionis cannot 
deal with such an interest so as to pass any title to a 
transferee, but if he joins in an alienation of tho 
estate and has the full benefit of the transaction, he 
is estopped, when the reversion falls to him, from 
claiming the same property ou tho ground that at 
the time of the alienation he could not pass anv title 
in tho property, [p. 637, cols. 1 A 2.J 

Appeal against the decree of the 0( art of 
the Temporary Subordinate Judge, Tenjore, 
in Original Suit No. 11 of 1917. 

Mr. T, y. Venkataramier, for the Appl» 
lant. 

Mr. T, B. Ven^afarama Sasfriar, for tbo 

Respoudents, 


JUDGMENT.^The plaintiff (appellant) 
pnrobased two bonsee, Items Nos. 1 and 2 in 
sohedule B attaoLed to the plaint, from the 
1st and 2nd defendants who are reversioners 
to the estate of one Sabapathy Ofaettiar. The 
deed of purobase is Exhibit A, dated 27th 
November 1914. Tbe 3rd defendant pnr« 
obased Item No. 1 under Exhibit XI (a) 
on the 20th Deoember 1913 from one 

Munosamy Mudali who had bought the 
property from one Marimothu Cbetty, his 
sister Tbangaohiammal and Sivakami, the 
widow of one Pakkiriswamy Ohetty, under 

Exhibit XI in 1908. Marimothu and 

Pakkiriswamy derived their title under a 
deed of gift or settlement, Exhibit VJII, 
dated 1901 from ore Karutban Defendants 
Noe. 4, 5, 9 and 10 are interested in Item 

No. 1 along with the 3rd defendant, Item 

No. 2 is in the possession of the 6tb defend* 
ant the widow of one Mutbusawami Cbetty, 
her SOD, the 7th defendant and a lessee, the 
8th defendant. Sixth defendant’s busband, 
Mutbuswami Cbetti, had bought this pro- 
perty under Exhibit XIll (a) on the 28th 
September 1882 for Bs. 562 from one 
Nilambal. 

First defendant, Rayappa Chetty,and Kara- 
than altos Motbayan Cbetty are grand'sons 
by two daughters of Sabapathy Chettiar. 
Neelambal, who died in ‘88^, was tbe third 
daughter of Sabapathy Chetty. Sabapathy 
Cbetti had left two other daughters, Meenak- 
shi and Visalakshi. Meenakshi died in 1890. 
Visalakshi, who was the survivor of the five 
sisters, died on 5th February 1909. The 
property in dispute along with another 
bouse was first inherited by Sivakami, the 
widow of Sabapathy Chetty When she died 
in l 5 t 9 there were only three daughters 
then living, MceoHbshi, Visalakshi and 
Neelamhal, the raolhers of Rayappa Chetty 
and Karothau having predeceased their 
moiher,NeelHitibaI,the2rid defendant’s mother, 
had another son called Veerappan, who 
died in 1905. At the time of Visalakebi’s 
death the only tarviving grand-sons 
(daughter’s sous) of Sabapathy were defend- 
ants Nos. I and 2. These are tbe material 
fact in regard to the history of the family. 

in lt6y, soon after the death of Sivakami, 
a suit was instituted by her eldest daughter 
Moonaksbi against her sisters, Visalakshi and 
Neelambal, and the sons of her other two 
deceased sisters, Karutban alias Mutbayan 
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the present Litnitation Aot, the right of 
SDit for possession assrnes to the reversioner 
on the date of the death of the Hindn 


let defendant, Rayappao, and his brother, 
Kanagasabai. for partition of her share. 
By the deeree in that suit she got 1/dth 
share in three houses ineluding the two 
houses involved in thia suit. The deeree 
apparently gave her an abaolute right to a 
l/5th share in the family properties. Then the 
parties by the doeuments Exhibit III series, 
dated 26th April 1873,eff0eted apartition of the 
properties. Meenakshi, Payappan, bis brother, 
and Karuthan got one house, Item No. 1 ; 
Neelambal got another house, Item No. 2 • 
the third going to Vtsalakshi. The cext 
transaotion in order of data was a partition 
ID the family of Karuthan and Rayappao, 
who were the sons, as we have already 
stated, of two sisters. In 1874 Karuthan 
instituted a suit for partition to whish 
Meenakshi was a party and obtained a 
deeree for \,rd share in Item No. 1. It 
appears that Meenakshi sold her ird share 
in that item to Karuthan in the same year 
Afterwards, in 1876, there was a further 
arrangement in Karuthan’s family by wbioh 
Karuthan got Item No. 1 solely to himself, 
let defendant, Rayappao, and his brother, 
Kanagasabai, having transferred their ^rd 
share to him and Karuthan having already 
obtained by purahase the ^rd share of 
Meenakshi. Thereafter, in 1901, Karuthan 
who possessed the entire rights io Item 
No. 1 made a gift of it to or settled it by Ex- 
hibit VIII on his wife’s brothers and eousins, 
Marimuthu and Pakkiriswami, as already 
stated, through whom the 3rd defendant 
derived bis title. The seoond item having 
fallen under the arrangement evidenoed by 
Exhibit III series to Nilambal, she trans* 
ferred it to the husband of the 6th defend* 
ant, as above mentioned, in 1882. Visalakshi 
died in 1L)09 and upon her death the Ist 
and 2nd defendaots, the only surviving 
grand-sons, daughter’s eons, of Sabapalby 
Ohettiar suoseeded to the estate as rever* 
sioners, and the plaintiff having purohaseJ 
their rights instituted this suit to reoover 
these bouses. 

The suit has been dismissed, Grslly, on 
the ground of limitation. On that point the 
Subordinate Judge has olearly erred and Mr. 
Venkatarama Sastriar, who appeared for the 
respondent, has hardly made an attempt 
to support the judgment on this ground, 
^Vbatever the law might have bsen on 
that point under the Aot of lc59, under 


female. Visalakshi having died in 1^09. the 
suit whieh was instituted in 1917 was 
within 12 years as allowed by law aud it is 

diffisult to ses how it aould be held to be 
barred. All that the alienees from the 
females would be entitled to is to enjoy the 
property during the lifetime of the females 
but on the death of the female", the 
estate vests in the reversioner and be be* 
oomes entitled to the proparty unless it 
ean be shown that the alienation made by 
the female is binding on the reversioner. 
The law is settled that a Hindu female, 
whether a widow or a daughter, eau make 
a valid and binding alienation for necessity 
or oan surrender her estate by renooueing 
it ID favour of the nearest raversionsr. 
None of the alisnations io question have 
been attempted to be supported as a 
surrender ; they oould not be so supported as 
they were not of the entire estate, 

The main groond on wbioh the 3rd and 
6th defendants have sought to support their 
title is estoppel as against the let and 2nd 
defendants, vendors of the plaintiff. We 
may say, so far as the 2od defendant’s 
share is oonoarned, that be was not even 
born at the date of the various transaotions 
wbioh have been reoited above and there 
oould be no estoppel as against him. The 
question has to be ooosidered with re* 
ferenoe to the share of the 1st defendant, 
Rayappa Ghetty. 

We will deal drst with Item No.l. The Ist 
defendant was a party to Exhibit II and to the 
suit of 1869 by wbioh Meenakshi obtained a 
l/5tb share. Exhibit III series are deeds of 
partition. Exhibit V (a) is a judgment in the 
suit between Karuthan and the members of 
the family, 1st defendant bsing a party to 
the suit. Exhibit VI is a deed of partit’iou 
by wbioh Rayappa Ghetti, the lot defendant 
Kanagasabai and Karuthan Ghetty divided 
their family properties and under which 
Karuthan beoame solely entitled to Item No. 1. 
He then made a settlement on the persons 
wto sold Item No. I to the vendor of the 3rd 
defendant. The question of law is, whe'ber 
the 1st defendant, having been a party to 
all these transaotions, oan now, when the 
reversion has fallen to him, turn round aod 
olaim the Bame property against the person 
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who derived title under those IraoBaetione, 
It is not oontended before us that, if the 
let defendant is estopped the plaintiff would 
not also be estopped. There seems to be only 
one deoieion wbieh is striotly in point and 
that is a rolingr in Venkata Bow v. Tuliaratn 
J2ote (1). That bears out the ease of estop> 
pel against the Ist defendant. It was 
strenuously oontended that, before the death 
of the last surviving female Visalakshi, the 
Ist defendant bad no vested interest in the 
properties but merely a eontingenoy expeot* 
ant on the death of Visalakshi wbioh is 
nothing more than a sfes succeseicnis, and 
it 18 well-settled that a presumptive rever* 
sioner whose interest is nothing better than 
a tpes euccemonie oannot deal with suoh an 
interest so as to pass any title to transferee. 
The deoisions in Rup Narain v. Qopal Devi 
(2), Qur liarayan v. i>hea Lai Singh (3) 
and the judgments of this Court in Lhoor* 
jeti ^ubbayya v. Dhoorjeii Venkayya(.4), Jagan~ 
nada Raju v. 8ri Bajah Brasada Rao (5) 
cetablisb this proposition. The ruling most 
relied on by the appellant is Bahadur Singh 
V, Mohar Singh (6). But there the plaintiffs 
were not parties to the arrai gement made 
between the widow and the anoestors of the 
plaintiffs, the then presumptive reversioners. 
Their Lordships point out that there oould 
be no estoppel against the plaintiffs who 
elaimed in their own right as heirs of the 
last male owner when the eucceeeion opened 
eimply beoauBe some of the persons through 
whom they traced their descent bad been 
parties to the arrangement relied upon by 
^e alienee. The ruling in Rup tiarain v. 
wopal Rcii (2) is also distinguishable. It 
was held there that the father of tbe person 
against whom the principle of estoppel 
was sought to be applied did not aeBent to 
tbe conveyance of mere than a widow’s 


^(1) as Ind. Cas. 270; (1917) 51. W. N. 20; 6 L. W. 

(2» 3 Ind.Caa. 382; 36 0. 780; 13 C. W. N. 920; 

iiIj' 6 51. h. T. 

il R* MS; 93 P. R. UC9. 146 P. W. II. 1909; 

?P 0 )^' 

T to J-M; 17 A.L. J. 6P; 9 

K .4 « ^ 'J ^6 C £66; 28 C. W, 

12 Bur L. T. 122; 46 I. A. 1 (P. C.). 

30 M. kOl; 2 M. L. T. J84. 

28 M T 51. L. T. ilCi 

^ U9'5; 51. W. N 6i;U. 

B. 283, 12 M. L. J. 56; S Sar. P. J. 1&2 . p. C.). 


life*)Dtereet, and therefore, no question of 
estoppel could arise. It is farther pointed 
ont by tbe Judioial Committee that tbe 
provibion in the document for devolution of 
the property after the death of the widow 
contrary to the rules of snoeeasion and in- 
heritance was illegal and would not “be 
binding. The doctrine of estoppel as laid 
down in tbe Evidence Act is a rule of 
pleading based upon a man’s conduct who 
by bis representation, made to a third 
party, has induced tbe latter to alter his 
position ; such a person cannot turn round 
and plead that be is not bound by b's 
own representation. Tbe mere fact that tbe 
presumptive reversioner has no vested in- 
terest in tbe estate wbioh be can effectively 
deal with does not prevent tbe application 
of the rule of estoppel, if be baa by bis 
conduct induced another person to alter 
bis position, and the Ist defendant, baying 
had tbe full benefit of the transaction under 
wbioh tbe 3rd defendant derived bis title, 
eannot now claim tbe same property say 
ing that at tbe time of those transactions 
he could not pass any title in tbe property. 
Tbe Ist defendant purported to deal with 
^rd of Item No. 1, and it is with respect to 
that that be would be estopped from denying 
tbe title of tbe 3rd defendant, 

It was also argued by Mr. Venkata- 
rama Sastri that, under the Hindu 
Law, of Inheritance as understood at tbe 
time of tbe transactions in question, the 
three sisters and their nephews were justi 
fied in thinking that the nephews bad 
also a share in the inheritance and 
that all of them were entitled to tbe property 
in absolute right. It was undoubtediy upon 
that basis that they proceeded to partition 
tbe property and deal with it. But it is 
difficult to understand bow that can make 
any difference as to tbe real title to the 
property. We have not been referred to any 
authority to support his contention that if a 
Hindu female deals with tbe estate of her 
husband as if it was her Siridhanam that 
would give a good title to her alienees. 

Another question was argued that the 
purchase of tho plaintiff was ohampertous 
and, therefore, the suit ought to be dismissed. 
All that iieoil be said with regard to this 
argument is, that there is no authority to 
aoppyrt the proposition. The case referred 
to in 0A-cfufn6ara9i Ckitti v. Rang a Eristna 
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Muttuvira Fuchaya Naikar (7) has do beariDg 
on the faote ofthisoaee. There a stranger 
to a family tried to intervene in a eertain 
jitiffatioD BToong the membere of that 
family acd to prevent a oompromiae being 
arrived at on the groand that be had 
advanced money to one of the litigants and 
was, therefore, interested in preventing the 
oomproroise. Their Lordships of the Privy 
Ooancii point oat that the transastion on 
which the plaintiff relied was an extortionate 
and Qooonseiouable one and they oonsidered 
that it was against pablis polioy for saah a 
person to intervene in a family diepate. the 
interest alleged by him being that he had ad. 
vanoed money to one of the litigants and want- 
ed, on that ground, to oarry on the litigation. 

The only other qaestion to ba considered 
with reference to this item is, whether the 
3rd defendant is entitled to the valae of the 
improvements alleged to have been effected 
by him on this property. There can be no 
doabt, upon the evidence, that he has actually 
improved the property. He has built two 
shops which now fetch a rental of Rg. 61 
while previous rent of the house wag Rg. 19. 
As regards the value of the improvementa the 
evidence undoubtedly is not as satisfactory 
and definite as one might desire. Bat no 
sufficient grounds have been made out for 
questioning the finding of the Subordinate 
Judge on this point which is based on the 
valuation made by the Commissioner appoint- 
ed for the purpose. The finding is that 
H). 3,000 is the value of the improvements, 
it was argued by Mr. Venkatarama Aiyar 
that before these improvements were made 
by the 3rd defendant, hia client gave notice 
of the puroba<3e to the 3rd defendant and 
warned him not to make any construction 
or alteration in the premises. He has 
produced, in support of this allegation, a 
postal receipt for a letter purporting to have 
been sent to 3rd defendant. We do not 
know what the oontents of the letter itself are, 
and we are unable to say that the Subordi- 
nate Judge was not right, under the circum- 
stances, in not admitting in evidence a private 
copy of the alleged notice which the plaint- 
iff wanted to produce at a late stage of the 
case. 

As regards the oral evidence, it has been 
read to us and commented upon by the 

(7) 7 M. Jl, O.lt, 66. 


Pleaders on both sides ; but we see no reason 
to differ from the Subordinate Judge who 

finds that he was unable to act upon this 
evidence. 

As regards the 2nd item, the let defendant 
bad nothing to do with the sale by Neelambal 
who got this property under Exhibit HI 
series to the husband of the 6th defendant. 
But it is contended that the let defendant 
wag a party to the partition under which 
Neelambal got this house and thg Ist 
defendant and other persons got Item No. 1 
and, therefore, it must be taken that he 
enabled Neelambal to make the disposition 
under which the 6th defeudant claimed Bet 
Neelambal got the house in her own right 
and we think that it would be going t/O far 
to hold that, under the oircumatauceg of the 
case, estoppel operates against the let 
defendant so far as this iiem is concerned. 
As regards the 2ad defendant, as already 
mentioned, he was not born at the time of 
this transaction and there can bs no question 
of any estoppel against him. 

As regards both Items Nos. 1 and 2, an 
alternative argument was put forward that 
the alienation was made for neosssity. In 
80 far as Item No, 1 is concerned, there is 
really no evidence worth the name on which 
the ease of necessity oonld be said to be 
made ont. As regards Item No. 1 there is 
evidence of a general character that Neelambal 
was a poor woman earning a precarious 
livelihood by trading in oil. She borrowed 
Rs, 150 on a mortgage of this property for 
the pnrpose of this bnsiness and afterwards 
sold this and received the balance in cash, 

Rg. 203, or so, from the vendee, Muthuswamy 
Obettiar, for the pnrpose, it is alleged, of the 
same baainess. The evidence of the 1st 
defendant is not borne ont by the recitals 
in tbe doenment ; and let defendant, having 
regard to bis condnot with referenos to tbe 
properties in dispnte, is not a man on whose 
testimony we should be justified in placing 
any reliance. Neelambal's hnsband was 
living at tbe time. There is really no 
definite evidence that he was nnable to support 
her and that she was under tbe necessity to 
sell this property. It was sold for Bs. 562, 
a fairly substantial sum in those days. We 
are not satisfied that necessity has been 
proved. It is not necessary for us to consider 
whether a Hiodn daughter is entitled to 
dispose of tbe inheritance derived from her 
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fathor’s astata of whiob sho is in possession 
for the purpose of her own maintenanoe. 
That a married daughter is not entitled to 
maintenanse from her father’s estate has 
been laid down by Mr. Justiee Ranade in Bai 
Mangalv, Bai Bukhmini (fe). This deoisioc is 
quoted with approval in the latest edition of 
Mayue’s Hindn Law, at page 621, althoogh 
in an earlier edition the learned author has 
stated the law in different terras, as pointed 
out in the judgment in Bai Mangalv. Bai Rukh- 
mini (6), There is adeeision of the Calautta 
High Court in Lola Qunpat Lall v. Musammat 
Toorun Koonwar 19) where it is laid down 
without disoussion of any authority that the 
maintenanse of grand-sons by daughters is a 
neeessary purpose under the Hindu Law. 
Mr. Tenkatarama Sastriar argued ihat even 
though a married daughter has no right to 
maintenanoe from her father’s estate in the 
hands of his heir, it does not neoessarily 
follow that when the estate has vested in her 
as an heir she eannot deal with it for the 
purposes of her own maintenanoe. The 
exaot point is bare of authority though it 
would seem to follow from the faot that she is 
not entitled to maintenanoe from her father’s 
estate, that she would have no right to 
deal with it for any snob purpose when the 
satate has vested in her as an heir. We do 
not wish to express a 6nal opinion on the 
question as, upon the faots, it does not arise 
for deoieion. 

The deoree of the Subordinate Judge will 
be modi6ed. The plaintiff will have a 
deoree for two-thirds of Item No. 1 and the 
whole of Item No. 2, subjeot to payment of 
two-thirds^ of Es. 3,000, i,e., Rs. 2,000 as 
oompenaation to the 3rd defendant with 
respeet to Item No. 1. Item No. 1 will have 

be partitioned in the proportion mentioned 
above between the plantiff and the 3rd defend- 
by the 6nal desree. The 6nal deoreo 
Will also provide for mesne proBts on the 
properties deereed to the plaintiff. Coats in 
proportion. 

M. c. p. 

Vtcree modified. 


MADRAS HIGH COURT. 

Appbxl No. 376 op 1919, 

September 2, 1920. 
Pre5en^:-Sir John Wallis, Kr., Chief 
Jnstiee, and Mr. Justiee Hughes 
G. OHAKAAPANT CHETTIAR-l 
DgFENDiNT — A ppellant 
ver$U8 

KAMALAVALLI AMMAL— Plaintjfp— 

Respondent. 

Civil Procedure Code (Act V 0 XXSVir— 

Suit on promissory.note- Application for le^-e to defend 
—Court doubting sincerity of defcnce—Procedure. 

Where id a suit on a promissory-tiote institnfoil 
under Order XXXTII ot the Civil Proeedure c“de 
tho defendant applies for leave to appear and defend’ 
but the Court doubts the sincerity of the deffi,ir« „o 
disclosed in the adidarits Hied Jth (he ap'praLC 

theproper procedure IS to grant leave to defend on 

condition of the defendant payinL- into Cm.rf 

Appeal against the deoree of the Court of 
Subordinate Judge, Kumbakonam, in 
Original Suit No. 59 of 1919, 

FACTS appear from the judgment 

The Hoe-ble Mr. K. Srimvasa Aipa«gar. 
(Advooate-General), with him Mr S 
Aravamudu Aiyangar, for the Appellants — ’ 
The Court erred in refusing leave to defend 
altogether. Under rule 3 of Order XXX7II 
Civil Prooednre Code, leave may be granted 
on the defendant disolosing suffioient grounds 
by an affidavit. The suit i. on a pro-note 
exeonted by the defendant to his wife in 
settlement of her maintenanoe-deoree. It 
eannot be said that the defendants* affidavits 
disoloeed no pretence for a defenoe. The 
Rummary prooednre under Order XXXVJI 
is taken from Order XIV', rule 1 of the 
Supreme Court Rules in England. Ruled is 
similar to the oorreeponding rule in the 
Bills of Exohango Aot. The objeot of the 
rule is that the defendant oannot olaim the 
right as a matter of ooorse. In 
Mastetman’s Bank v. Leighton (»), the objeot 
of the rule is laid down. Where there is no 
preteiioe for a defenoe leave should not be 
granted. Where there is a roal, though not 
a good defenoe and if the Court doubts it 
le--iV9 should be ordered on terms of the 
defendant’y paying the money into Court 

Me?ers. T. Hangachairar, S. Srinivasa 
Aiyangar and V. Uamaswamy Aiyangar for 
tho Rospondent.— The granting of leave is 
in the di'oretion of Court nn o.,® • x 
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reasons being shown tbat the defendant 
shoDld be permitted to defend the suit. The 
Coart was not satisGed, on the affidavits, 
that there was any true defence and it was 
entitled to reject the defendant’s application. 

JUDGMENT. — This is an appeal from a 
decree in a suit on a promissory note 
instituted under Order XaXVII of tbe 
Code of the Civil Procedure, in which leave 
to defend has been refused. Rule 3 of that 
Order requires the Court to give tbe defend- 
ant leave to appear and defend the suit 
upon affidavits which disclose such facts as 
would make it incumbent on the holder to 
prove consideration or such other facts as 
the Court may deem sufficient to support 
the application. This is paraphrased in the 
summons to be served on tbe defendant 
under rule 2 (1), Form No. 4 of Appendix 
B as follows: 

Leave to appear may be obtained on 
an application to tbe Court supported by 
affidavit.. .showing that there is a defence to 
tbe suit on tbe merits, or tbat it is reason* 
able that you should be allowed to appear 
in tbe suit,” which would make tbe scope 
of the suit like tbat of tbe well-known 
Order XIV, rule 1 of the Supreme Court 
Rules. Tbe language of rule 3 is taken from 
tbe Bills of Exchange Act, V of lc66, which 
was interpreted by Phear, J., in VonlinUgy 
V. Narayan Singh (2), where be applied tbe 
rule laid down by Bramnell, Baron, in Agra 
and Masterman't bank v. Leighton (1), with 
reference to tbe corresponding section in 
England. The intention war, the learned 
Baron observed, "tbat, where there was 
no pretence for a defence, tbe parties sued 
should not be allowed to defend, and the 
bolder should have judgment as of course; but 
that if tbe defendant bad a real, 1 do not say 
good, defence, be should have leave to appear 
and set it op. As eases, however, sometimes 
occur where an apparently real defence is 
shown, but its sincerity is doubtful, there 
the defendant is let in to defend only on 
the terms of bringing the money into Court.” 
The present suit was brought on a pro* 
missory-note for Rs. 17,OOU given by the 
defendant to his wife in settlement of a 
suit brought by ber for separate mainten- 
ance. We cannot say that tbe affidavits 
show tbat there is no pretence for a de- 

(2) 6 U. L. K. A|>i.. U. 


imi 

fence, and we think, tbat, instead of refusing 
leave to defend, the Subordinate Judge 
should have given leave to defend on condi- 
tion of payment of the amount claimed into 
Court. 

We accordingly direct that, on the pay* 
ment of the amount claimed into Subordi* 
nate Judge’s Court being certiBed to this 
Court within 6 weeks, the decree be set 
aside and the suit remanded for disposal 
according to law. Ccsts to abide, and in 
default of payment, this appeal do stand 
dismissed with costs. 

M, c, P. 

Appeal allowed'. 

Oate remanded, . 


PATNA HIGH COURT. 

Appeil Appcllatc Decree No. 1507 

OF 1918. 

July 14, 1920, 

Freeent : — Mr. Justice Das and 
Mr. Justice Adami. 

SIB SARAN SHAH — PLAtmiFP— 

Appellant 

tenut 

RAMESWAR DE nlioi BABU LAL DE 
AND orBEss — D efendants — 
Hespondenis. 

Rcgulaiion III of 1872, s. 25 — Record of Righ($, 
entry in whether can be challenged on ground of fraud. 

An entry in the Record of Rights prepared under 
section 26 of Regulation III of 1872 can be challenged 
on the ground of fraud, [p. 6AI, cols. 1 & 2,} 

Appeal against tbe decision of tbe District 
Judge, Dumka, dated the lUh September 
1 918, affirming tbat of tbe Subordinate Judge, 

Deogbur, dated tbe 6th June 1918. 

Messrs. N, 0. Sinha and N. Oh, Oho$k, for 
the Appellant. 

Mr. Bajendra Prosad, for tbe Respond- 
ente. 

JUDGMENT. 

Adami, J. — Tbe defendants in the suit 
out of which the second appeal arises bad 
mortgaged a part of their malraiyalt 
interest cf Mouea Routdib to one Golab 
Marwari. Golab Marwari obtained a mort. 
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nobeH. Proof of franJ ig suaeiieot to 
nullify a decree or order whether under tb® 
Civil Procedure Code or otherwisP, and if 
the pUintiff IQ the presenli suit eaaoseds in 

frT'd"^ obtained by 

fraud he wdl entitled to have the dearee 

deahred null. The reeord should, I think, 
be remanded to the lower Appellate Oourt 
to oonaider the evidenae on the reeord with 
egard to the allegation made in the plaint 
as f^nd and if it ia found that fraud 

*“ **»« Settlement 
feareed!' ^ ' pUiotiff's suit should be 

Tne firnnd on which the learned District 
Jnige muQly diamH^ei the plaintif'g t 

m“uTf L ‘II® of cavejt e nptor 

S tL-«. ®npb“d. cann.t properly he r^i«ed 

*®'. nnrtgage was executed 

the SettiL ? r""® 

lha* /u Record was published and 

perTy of%h P^'ohased waa tbe pro- 

timl fh^ ^ ®n«ffa»nr as it stood at the 
tjme the mortgage-bond was execut* 

I wmid set a^ide the judgment of the 
o°>nr^ '^n09t**te Court and direct that after 
cmsider.Dg the evidenae .on the record 

should decide the suit according tola^ 
Cod?l '* ‘0 coats in thia 

rJolL will abide the 

D*b, J.— I agree. 

Appeal alhji'j 1: OaasrerniiiieJ, ' 
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DEPUTY COMMISPIOHER, HARDCI V, PUBAI. 

Tho wording of section lOT-H of the Oudh Rent 
Act should be interpreted as it stands. The word 
“sucoessors" in the section includes not only an heir, 
but a transferee also, and a Court is not competent 
to limit the meaning of the word to successors by 
right of inheritance only. [p. 6id, col- 1 .] 

Third appeal from the order of the Com* 
missioDer, Laokoow Divieion, dated the 21et 
February 1918. 

JUDGMENT. 

Ferird, J. M. — (Odo6er 25. 1918.)— This ia 
a third appeal in a case under eeotion 108 
(5.A), Oudb R3nt Aet. The Court of 
Ward§, Kbajnrahra Estate, is plaiotiff. 
appellant. Purai, son of Mangli, rent free 
grantee, is defendant respondent. The origi* 
nal grantee was Durga Sbukul who admit- 
tedly dates back to 1664, more than 59 
years before the present suit, and tbe only 
point ,for determination in this appeal is, 
whether tbe Commissioner bae deoided in 
aooordanoe with law that there have been two 
suaoessors to tbe original grantee within 
the meaning of sestion 107. H, Oudh 
Bent Aot. A third appeal is allowed on a 
point of law only under sestion 107-K, 
Oudb Bent Aot, read with sestion 213, Land 
Revenue Aot. The faote as found are that 
Durga Sbuku), original grantee, transferred 
this plot of rent-free land to Mangli Dube, 
bis sister's son. His sister bad married 
Ambar Dube. There was no question of 
euooesaion by inberitanoe here. — Durga had 
a son, his sister’s son had no right of 
inberitanoe under Hindu Law ; it was just 
a transfer by the original grantee to an 
outside member of the family with no 
pretenoe to aoy reversionary right in tbe 
future. Tbe latter, Mangli, by private 
arrangement, transferred it to bis brother, 
Atta, who was suooeeded by his widow. 
Her name was on the reoord from 1301 
to 1307 when tbe present defendant>respood- 
ent, Purai, son of Mangli and nephew of 
Atia, oame in. His name was maintained 
in the papers alter some litigation, noder 
the Land Revenue Aot, ending with Com- 
missioner's seoood appellate order of the 
2ud August 1915. There seems praotioal 
oonsooauoe of opinion between Counsel that 
tbe bolding by Atta's widow should be 
regarded as a oontinnatioo of Atta’s bolding 
and not a separate suooessicD within tbe 
meaning of seotion 107 H, owiog to tbe 
limitation inherent in the right ot a Hindu 
widow and I, therefore, aooept this for the 


purposes of this case. So tbe position is that, 
between Durga Sbukul, original grantee, 
and Purai Dube, present rent free bolder, 
there have been two holders of tbe grant, 
first Mangli and then Mangli's brother, 
Atta, who both held by transfer and not 
by inheritanee. It has oome to Purai, re* 
spondent, by inheritance from bis uncle Atta. 

The two first Courts held that tbe word 

successor,” as need in section 107 H, 
means a successor by inheritance and does 
ot cover a transferee. The Commissioner 
in second appeal has held, as I understand 
his judgment, that it does cover it in oases 
where the land*holder sees a transferee 
entered in the papers and in occupation of 
tbe bolding and leaves him there over a 
long time of years. He implicitly accepts 
the transferee as rent-free grantee in 
snoceseion to bis predecessor. Proof of 
specific grant in their case, it may be argued, 
is not necessary any more than in the caFe 
of the original grantee, as held in 
Revenue Law Journal (Jacob’s), Volume Iflil 
page 100. 

1 think tbe Commissioner's view is correct. 
Appellant’s Counsel quotes two decisions of 
tbe Board of Revenue which, be thinks, point 
to tbe contrary, VI*., (I) Petition No. 32 of 
1913-14, Bara Banki District, Bam Singh 
V. Buhethar Dagal (1), this is, however, 
not to tbe point, as it merely held that, 
when two brothers bad equal right to inherit 
their father’s rent-free holding, both were 
tbe first BuodesBors to their father though 
one brother alone occupied it till he died 
when the other brother took it on;— and 
(2) Petition No. 73 of 1913 14, Fyzabad 
District, Shah Ha^at Ahmad v. Badri Pande 
(2). This is more to the point but does 
not quite cover the facts of the present 
ease, and I do not gather that the 
meaning of the term *‘sacses 60 rs” in 
8eotion-]07-H was argued at any great 
length. The decision is an nnseleoted one, 
of a single member of tbe Board. 

The point has been dealt with at some 
length by tbe Hon'ble High Court In a case 
which is alluded to in tbe Deputy Commis- 
sioner's judgment in the present case, vt*., m 
Sunder Singh v. Oollecior of Shah.ahanpur 
(31. The learned Judges had before them 

(1) R3 lad. Cas, 163} 2 0. L. J. 7U. 

(2) 33 Ind. Cas. 286; 2 0, L. J. 718. 

(3) 11 lad, Oas. 614; 8 A. L, J. 639; 83 A. 668. 
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aeotion 158 of the Agra Tenaooy Act, but 
the «onditioD of 50 years and two BDooessors 
to the original grantee is the same in 
^at seotion as in seotion I07.H of the 
Oadh Rent Aot. The learned Judges pro. 
noaneed very strongly that the wording of 
the eeation is io be interpreted as it stands, 
and the word snaoessors’ is wide enongh to 
inolnde net only an heir hot a trans- 
feree also. They were not oompetent, it 

was held, to limit the meaning to sneoeesora 

py right Or loberitaDoe only, 

I would follow this ruling of the 
Hod ble Allahabad High Court as sound. It 
closes the door to any attempt on the 
part of land-holders wishing to get rid of 
a rent-free grantee to travel back into the 
past and take up some teobnioBl tiiw of 
title in one or other of the intermediate 
holders. The Deputy Commissioner has 
suggested that a praotisal objection to the 
finding of the Hcn’ble High Court is, that 
the holder of the grant for the time being 
could defeat a contemplated resumption by 
making a sudden transfer, but surely the 
land.holder should counter this by immediate 

action to have the transfer declared invalid. 

It hs does not do so, by contesting mu- 
tation or otherwise, and leaves the trans- 
Mree in peaceful enjoyment of the rent- 
free grant, he should not be allowed after- 
wards to hark back and urge that the 
transferee was not a successor within the 
meaning of section 107.H. On the 

HolTfJ'rA ^ case, 

hold that there have been two suoeessors 

to the grant, iir., Mangli and A(ta, between 

the origmal holder, Durga, and the present 

holder, the respondent Purai. I would, there- 

fwe, dismiss the appeal with costs to reepon- 

LovATf, S. U.—iOctober 26, 1918).— I 

apDetl ^ “ay note that a third 

LT U / merely on a point of 

re^d Rent Act, 

'•oppld to below is 

bav?nTtt forc^^tVr 

have pointed out the’ di«H ^ 

oases which have come 

appeal. before me on third 


INDIAN dASBS. 


64^ 


ALLAHABAD HIGH COURT. 
Secokd Civil Appeal No. 967 of 1917 

Jane 2, 1920. 

Present : — Mr. Juslioe Ryves and 
Mr, Justice Gokul Prasad. 
CflHABRAJl KUAR— DaFgNDAHT— 

Appellant 

versus 

SINGH— pLAIliTIPF — R espondekt 
Agra Tenney Act Ol of «. 104 (2)— Pro^Ta 
suit for- Decree, form of-Appeal. second— Negligence 
ormtsconduct of Lambardar— Qweafioft of law. 

the Agra fenanoy Act, on the basis of gross rental 
for his share of the profits for any given year, ho 
cannot also he given a decree for arrears of past years 
collected in the year in question. If dauL (2) of 
nn Ih°“h ^ applicable, he is entitled to a decree 
« hin collections made in that year 

whether rn payment of the demand for that yea? or 

as arrears from former years but collected ^in that 

S collections. 

The question whether the acts or omissions of a 

Second appeal from a decree of the Dis- 
trict Judge, Cawnpore. 


appeal dismiesed. 


Mr. Kailas Nath Katju, for the Appellant 

Meaara. Satya Chandra Mukerii and Peari 
Lai Banerji, for the Respondent. ^ 

JUDGMENT,— -This appeal arises out of 
a salt under section 164 of the N P 
Tenancy Aot of 1901. ’ ’ ’ 

ThakurGanga Singh (plaintiff-respondent) 
sued Chhabraji Kunwar, Lanibur- 

rfur,. (defendant-appellant), for his share of 
the profits of the village for the years 1321 
and 13^2 Fasli, In his plaint he stated that 
the village wa« well irrigated and that the 
tenants were well-to-do; and, without alleg. 
ing any specific misconduct or negligence on 
the part of the Lambardar, (except in one 
particular which has been abandoned) 
claimed to be paid a sum of Rs. 2 200* 
which included inlerest, on the basis of the 
gross rental, He went on, however, to 
state m paragraph 4, of his plaint that, “jn 
the years in question the defendant Lambar 
dar realised a considerable amount on 
account of arrears for the past years and 
the plaintiff is entitled to get the profits on 
the said amount, acoordinglUto his own 
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The relief soaiyht (-i) a decree for 

Hi 2.400, orinoipil and interee^, an! (6) 

a dearee for the amonnt whiah ie found dae 
io addition to the aninnnt aliiraed may aUo 
be passed in hie fayoar and an additional 
Coart*fee ehirged." 

To the plaiok was annexed an aoaount show- 
infl’ what wa^ dne for the two year* io eait, 
1321 and 1342 It ie, therefore, clear that 
the Bait was mainly coDcerned with the proBti 
of these two years. Court fees were paid only 
for the proSts of these two years, and the 
assounts Bled with the plaint referred ex* 
elusively to them No details were furnieb* 
ed as to oolleetions made for years before 
13^1 Fa$lu The main defeoee was that there 
was no negligence or misoondoot and that 
plaintiff was only entitled to a decree on the 
basis of actual collections. 

The Trial Court held that the Lamb 'rdar 
defendant had been guilty of misconduct, 
and gave a decree for the two yea s in suit 
on the gross rentnl, and also a further sum 
for the years t3l8, 1319 and 1320 for 
arrears which he f and bad been recovered 
by the defendant in the years in suit. InaP, 
be passed a decree for R*. 3,190 3 0 with 
costs and interest in favour of the plaintiff. 
On appeal the Dietrict Judge upheld this 
decree. Hence 'his second appeal. 

Two main grounds have been argued: — 

(1) That the decree should have been 
paspod either on the basis of the gross reniHl 
for the two jeaie in Bui», or on the bisia of 
actual collections during ttiose two years, 
which would, of course, include oilleotions of 
arrears of rent due in previous years, bit 
that it was wrong to give a decree for the 
gross rental plus such arrears. 

(2) That misconduit or negligence tad 
not been e'tabliehed and that, therefore, (be 
decree should be passed aooordiog to >he 
ac ual oolleaiions. 

It has been held, oer ainly since the deci* 
siou in Nant Kishore v Ra<n Ratan (1.*, tr'at 
the divisible protits for any agriouUoral 
year mean, ordinarily, the net balance remain* 
ing in the hands of the Lamhjrdar after 
dedusting the land revenue, oessee, village 
expenses and La^n-bardar i dues from bis total 
realisations made during the year in qaeeti<>r, 
whether on ecoount of the den>and of the 
year itcelf or on account of the demand of 

(’) A w. >•, (libT, 


[mt- 

preyinu* y^arp. If a nUintiff claims under 
seotir>n 164, olaose (2\ on the baaie of g-o^s 
rental for his share of tbs pro3“s of any 
given year, he cannot al(o g^t a decree for 
arrears of pa*t years, oilleeted in the year 
inque^tion ; because, to hold otherwise, might 
be to evade the law of limitation. Indeed, 
it was admitted by the learned Vakil for the 
respondents at a late stage of the argument, 
that as the suit was Bled on the 20ch Novem* 
her 1915, the arrears for 13i8 and 1319 es 
such were certainly time*barred and probably 
most of the arrears of 1320. 

This is evident from the limitation for 
suite under section 164 set out in (be 4th 
Schedule, No. 16, appended to the Act. 
The limitation is three years, and the time 
from which limitation begins to run, is when 
the shsre of the proBts becomes due. 

We think, therefore, that the plaintiff is 
entitled to a decree either on the gross 
rpotal of the two year* in suit only, if 
olaciie (2) of section '64 is aoplioable, or 
on the basis of actual collections made in 
those two years, whether in payment of the 
demand of those years, or as arrears due 
from former years but ojilaoted in those 
two years. 

Tnis was the view adopted in Lit 

V. Ba) Bahadu'^t by a Divi^ionai B »uoh 


•The j ulgmont in Shim lyil v. Raj B'lhadur, S. A. 
No. of d>'ci'lfid on rho <"tli uoe 1^17 

by 'Piggoitnnd ^ yvoi«, .1 1., ia o» fol owe ; — 

hi:» 'v «3 a mit by tw> plaint^tfs against 
a ' for pio6t9 I he claim was decreed iii 

pait by the Court of first instance 'I h*»ro ovaa nn 
apoeal and a cross appeal to the ourt of the Di Urict 
- udge, with the result that the sum decreed in 
favour of the plaintiffs was slightly increased. We 
havn now before '>8 an appjdl by the defend nb 
l^nmb 'rd'ii-uiid orOHS-objecti ms filed by the plaintiffs. 
Wo dispose of the defendant’s opp-ial first The 
plaiutiflH are brothers : but if is foun 1 that they are 
not living jointly. They are, therefore, preaumaby 
owners ill s-vorulty of their recorded ehares On 
this atato of facts the conteution has been ba^ed chut 
a single suit by iho two plaintiffs w mlu not Ho. 
Xhiro is no roal force in this contention under the 
provisions of the lenanoy .Aot itself, and in any 
case the contention is sufficiently met by Order I, rule 
1 of the Code of « ivil Pr->cedara. The plaintiffs 
were entitled to join io bringing a single suit 

The second point aigviod before ns is that there 
has been some ern-ror miscaloulatiou in the decree of 
the ourt of first insrnneo in the matter of costs. 
The point was not taken before the lower Appellate 
Court, and wo a'e not sifisfied that it is any 
buflinetis of ours to go into the question wnethorthe 
decfce the Ursl Court iu the mutter of cost is or 
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cf this Conrt of whish cn=» of ofl was a 
ttember. We see no reason to doubt that 

with the dea.Pinn in Hem Dapil v. 

1906 deeded on the drd January 190-, 
by S ar.ley 0 .1 , snd Barkitf, J. whiah, 

n IS artfoed, lays do.»n the o -ntrary. That 
deoi.nn, however, it seem, to us is ba.ed 
oa thepsrt.sQlar fasts of that ease, and 
DM no general applisation. There a cc 
sharer assigned ber share of the profits for 
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two yeare only, .-.e., 1307 and J308. to 

»he plaintiff -j be plaintiff sued the L'lm* 
ba.d-r f.r Ibe profits of those two years. 

164. nDrierseetion 

tran'/rf^' 'll ^ to arH- 

Iration. The arbitrator awardart proBis for 

the two years on the basis of aetaal eolleo. 


is not strictly in accordance wieii tho judirment At 

Zrimentrf "t'h "1 any mistake to the 

tharcowt dofondant-appeliant was made in 

difficnltr'‘'‘lr‘“‘‘ littlo 

hnirir^ '• ‘^PP«*a''3 that there were two tenant 

bo dii.g. ,u , ,0 ilahal in suit .he rent of which was 

r£? - rir" ,r- i;3 

ooimhiaion timr ' th'^ore’ i^a ®?llr'‘in?;rere \h.a lllo 
po nt out presently, in o-nuection with iho cross 

JriH S'™" — 

w,L 1 ^ each of thf> 5 *Pors in suit On 

rS§pt;-=Si==5 

S.H,„s.orthe h.W, r", “'0 
ti»n'';i°h°'ihr.'rf';,'H"“ '>» ■= -sMored i,, co„n.c. 

Ra 8u only^Thi^I. ““ siiu-al rental of 

both the . o« t8beIo?v a con«idereU in 

rent of the sV/ lati ’durL**Th " " 

P r annum I L ^ "aa 

that this fimiing i^epta nn'n P^P^'’®^! lo say 
ther. f. rc.asiho rief!wf. oo pyide, ce: so far, 
fails and w e dismua it «' ^..'‘PPO^^’ >8 concerned, it 

iog foes in thi.. . ourt on Jh« 

Jn tho cro«9 nl.io .• s^alo. 

fakea mthe ou.sn w5 has*"® P'“'ntifFa a point is 

aoce.lhesuitasbrouEht iin '°'"® general import. 

share of .ho divWbirDrf,fir«V'‘'°'l^ plaintiffs' 

and « F j. P for the years « t. is 

there w,.,ea.re«rs of ®e'.a'an!r'"-"" 

dno from.enHntaon a co .Tr,” toKs 

' I't.ii.gneyerr 1 • 

ar.cHiB wof ie„|,,,.,j^ « Portion of tbnso 

Ji* ihe • onrr i.f a.. .• . ^ ni hIi io k s j(t. 

w«8 lipp r.*i.ilv limned ttMhe* " ^ "fC'-ni' iit 

plaintiffs could claim in tbissui? !^'- 
realisations on account of the 

ymv demand for 


years anterior to thope in suit. Dealing wUh thu 

account m ho total of coliec, ions -oado during thosi 
pmSTa thrSivSe 

refetred to the au.hStl'ff "’^V'^Ld TT”' 

i;Sdc& 'r r> 

tl.lu^o ( . of tho Jonnacy Act, Ko, If of -‘0 t. 

gross animal rental. Jt is erident tl.m i 

..lmn„ see, a, if „,oj had not conaidcred ^.e d'ccl'eo 
f ihe nun below, or nppreciaied tho bai-is r>n 
tvhich ,t proceeded 1 hen ,.r«n,ncnt to the U strict 
.ludgo veems to have been based nnou ti « f 
tmn lliat the? had been nllow.w) ^ assump. 

Phare out of the rculhations cf 
refeircdto. What ihcy claimed was th,.\ A 
have bee., allowed their share out of the pros^^u? 
atandinp demand on account nf the arrears ifuT.n 
i)ou^...n.uE of the peiiod for whid. the suit wasbr, u jlf 
JhiR coriionMon CJu* Icann il DihihV# i 

in a caiefuity T 

merit nnd has repel tod it It >a n ' 
b, fo,o o, ,hc doio.iff" tl,„l, d‘L>”Toer»K1 

.n,^o,.,hcic.,„to : 

C..V,. of.hc.,. ,.„o„.oci;:: 

i« idfionl y.nr » « F ,„n„|, tlo 

IMai.e irnMning in, ho hands of^ t'l, o' c V'^*' 

nfr.T deduciuE ilo l„nd r. Vc.iio > ai-Hrjf 

n? riiaih^ i^uiini? fl, 

account of the demand of the y^r ii ?/*''' 

11) A. W. N. (18&7I 260. ^ 
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tione, and gave an* award for saoh amoont 
19 had been oolleeted ; and declared that 
(be plaintiff ebonld reeover in the fotore 
any arrears for those two years from the 
Xam&irdar if be realised them* The plaint* 
iff then brought a enit to reoover the 
balance of the arrears for 1307 and 1308 
sabseqaently oolleoted by the La7n6ardQr, 
The suit was brought within three years 
of the date when the Lamhardnr realised 
them, and this Court held that he was 
entitled to a decree under the awards 
although the oo^sharer herself oould not 
have rescvered them in an ordinary suit for 
profits for the year when the transferee 


account of the demand of previous years. If, liow* 
ever, the plaintiffs desire to invoke the provisions of 
section IW, clause (2^, of the Tenancy -Act, they 
cannot do more than claim an account on the gross 
rental demand for the year 1315 F,, itself. To hold 
otherwise would be, as the learned District Judge 
lias pointed out, to evade the law of limitation and 
go beyond the intention of section 1G4 of the 
Tenancy Act. The very utmost which a Lamhardar 
can be required to do is to account to his co* 
sharers for proSts on the basis of tlio total re* 
corded rental demand of a givcu year. This con* 
tentiou on behalf of the plaintiffs, tliereforc, fails. 

In one or two minor points, however, wo are of 
opinion that tho ]daintifFs Imvo reasons on their 
The first Court allowed the defendant to 
deduct, on account of hise.vpenseH of tnnnagemcnt 
during tlie year in suit, a total sum <if Us. 228 
Us. 45 or Hs. 273 in all on account of tho 
expenses of certain litigation iu which one Abdul 
Qaytiin was plaintiff and the parties to the present 
suit were jointly impleaded as defendants. The 
documentary evidence on this record as to the cir* 
cuinstances and result of this litigation is scanty ; 
but so fur us it goes it affords no basis for the 
contention that the expenses incurred by the defend, 
ant in this litigation were incurred by him in his 
representative capacity as Lnmbnnlar. In fact mo 
would go so fur as to say that there is no evi* 
deuce on this point and that the doctiiiontary evi. 
donee shows the precise contrary* The suit brouglit 
by Abdul Qayum M’as not against Sliam Lul as 
-Camtardar of (I but against Sham Lai and 

his two uej)hoM's, the present plaintiffs, as tho 
owners of tho land about M'hich tho suit M'as 
brought. All appeal to the Court of tho District 
Jadgo was lodged by Sham Lai alono. It is quite 
possible that Sham Lai, having satisfied Abdul 
Qayum’tt decree for costs, has now a valid claim 
for contribution against tlio present plaintiff? in 
respect of some portion of tho costs paid by him; 
but it seems to ns quite impossible, upon the evi* 
donoo on tho record, to treat those costs us forming 
any part of tho Lamhardar^H exponsrs of manage, 
mont ; still less so us expenses of maimgement on 
account of the years now in suit, seeing that the 
entire litigation with Abdul Qayum was completed 


brongbt the anit. That was altogether a 
epf'flial oa?e. The arrears for 1307 and 
1308 were, as it were, ear marked as pay. 
able to the transferee and ennld be re* 
covered by snit within three years of their 
realisation. It now remains to see whether 
the Courts below were right in applying 
olaase (2) of seotion 164. 

It is argoed that in seeond appeal we 
cannot go behind the Bnding that there 
was misoondnat or negligence on the Lam- 
hardar'i part within the meaning of eeo* 
tion ld4, beeause il is a 6nding of fact. 
We do not think it is porely a 6cding of 
fast. What the Trial Court finds is that 
the Lamhardar did or omitted to do eertain 
things, and if the lower Appellate Court has 
oome to the fame oorelnsion. we are bound 
to hold that these things were done or 
that those omissions were made, bat whe* 
tberthey amonnted to negligence or miccon* 
daot within the meaning of the section is 
an inference of law. Now here the Trial 


in tho month of February J9r6 — two years before 
tlio peiiod now in suit. In two other matters of 
detail tlie decree of the lower Appellate Court is 
not quite just to the present pluintiffa By an 
obvious oversight tho learned Judgo has allowed 
tho plaintiffs 3rd only out of a certuin item of 
Us.no whereas their elinre was 5th and they should 
have been allowed Us. riT t'-O. lie has also omitted 
to notice that interest from the date of tJie 
Assistant Collector’s decree ought to run upon the 
sum of Hs. awarded ns costs to tho 

plaintiffs by the doereo of that Court. The learned 
Judge probably intended that interest should run 
upon iliis amount; but helms not made it clear 
in In's decree and wo think we ouirht to supply tho 
omission. 'J he result is as follows: — There will ho, 
lir^t of all, an addition of U-». 7-^.0 to the sum 
decreed iu favour of the plaintiffs. Ihcn there 
will be a furtln-r addi:ion of 5th of Us. (or 

Us 204-I2.U) duo to our expunging from tho account 
of expenses the sum allowed to tho Lojnbardar in 
connertion with Abdul Qayum's suit. These sums 
will bo added to tho amount decreed by the learned 
Judge and the interest account must be pro. 
portionately increased, both prior to tho institution 
of the suit and pendente lite. We leave undisturbed 
the orders of the Court below as to costs. As 
regards tho costs of this Court, wo Lave already 
ordered that the defendant shall pay all costs of 
bis appeal, "ith rcg‘»rd to tho cross-objections 
taken by the plaintiffs, parties will pny and 
receive costs in j)roportion to their fuiluro and 
suicess- 'i'ho decree must bo prepared accordingly. 
Costs iu this Court will iucludu fees ou the higher 
scale. 

Pe<ree moiifitix 
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Court based its findinf; of misaocdaot and 
negligenoe on three main gronnds; (1) the 
aetoal oolleetion in 13:il was very email 
compared with the demand. The demand 
wae Rf*. 5,718»12*9 and the amoant actnal* 
ly collected in that year was Re. 2,0^1.4 6. 
If that etocd alone the Trial Court might 
have drawn an adverse inference from it, 
but he has overlooked the fact, that the 
actual collection was more than the demand 
It was Rs. 6,01413.2, that is to say, 
arrears for former years to a large amount 
had been recovered. It is quite probable 
that ^the comparatively small amount realised 
in 1321 was owing to the large realisations 
of past arrears, and would have been made 
good in the fatare# 

Then the Court ends, (2) that the 
Lambardar makes collections all the year 
round and, (3) instituted more than seventy 
suits to recover arrears. From this the 
Court infers that he was negligent in bis 
duties ; we infer exactly the opposite. 

However, we need not press the matter 

further, because the learned Vakil for the 

plaintiff has frankly admitted that the 

decree should be on actual collections, having 

regard to our decision on the ‘irst ground 
of appeal. 

That being so, it is admitted that this 
appeal must succeed in part. We have 
come to the oonclueion that the plaintiff 
18 entitled to Rs. 870 3-0 for 13^1 Faslito. 
getber with intereet at 12 per cent, from 
the 8th of June 1914, up to the date of 
suit and thereafter at 6 per cent, up to 
the date of realisation, and be is further 
entitled to Rs. 394.7.11 together with 
iQ .erect at 12 per cent, from the 27tb 

? °P to the date of suit and 

thereafter at 6 per cent, up to the date of reali. 

on P'’®P®''e an account 

A "rj, ? ““ The eoels in the 

party has snan which either 

a decree as inA- . are set aside and 

ed for Jhen. “'’p’p "p 

Order modified. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SICONO Civil Appeal No. 42 oy 1920. 

July 12, 1920. 

Fresent: — Mr. Daniels, A. J. 0. 

UMRAO SINGH and anotheb— Defendants 
Nos. 1 AND 2 — Appellants 
ver$u8 

GAYA PRASAD SINGH and othess— 
Plaintiffs, and MAHABIR SINGH— 
Dependant No. 3— Kisposdent. 

Bindu haul— Joint famil]/— Antecedent dehf, nature 
oJ—AHenation— Transaction, when should he upheld. 

la order to render a debt antecedent thero must 
not only be priority in time but real dissooiation in 
fact from the mortgage sought to bo enforced. 
Where, tHereforo, a person borrows money on a 
mortgage a little more than a fortnight after a prior 
mortgage there is not that dissociation which would 
render the latter a debt which was properly antoco. 
dent. [p. 648, col. 2.] r' f j- 

In order to validate an alienation either by aalo 
or mortgage, two elements are necessary, namely 
first, that the purpose for which the money was 
obtained is a purpose necessary by tho law, nud 
se^nd, that there is a prossnre on the estate! 
sunioient to render tho alienation necessary, [p. 649, 
coI« ^ 

Where, if onlj that amount bad been borrowed 
which the Court finds for legal nocessity or antece. 
dent debt, it would still have been necessary to 

execute the mortgage in suit, the transaction should 
be upheld. If not, it should bo set aside on condition 
of the creditor being re.paid with interest the amount 
which ho has validly advanced, [p. 650, col. 1 .] 

Appeal agaiDst the decree of the Subordi- 
Date Judge, Gouda, dated the 23rd December 
1919, upholding the decree of the Muneif, 
Utraula, dated 10th c>eptember 1919. ' 

Mr, Basudeo Lai, for the Appellant!. 

Mr. Adifva Prasad, for RespondentB Nob 1 
to 3. 

JUDGMENT. — This second appeal arieea 
out of a suit for possession of I-anna share 
in Patti Sbeo Dat, Mausa Bambbni, by 
setting aside a Dsufruotuary mortgage for 
Rs. 999 executed on 24th February 1903 
by Mababir Singh, respondent No. 4, who 
is the father of the plaintiffs, in favour of 
two persons who are now represented by 
the appellants for a term of thirty years. 
The property in suit was the joint family 
property, and the plaintiffs’ case was based 
on^ the allegation that the mortgage was 
neither for legal cecoeeity nor auteoedent 
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debt. ^ The flODBideration was made np of 
three items > — 

/I • 

(1) Left with t^e moptpfleeea for 

payment to Bcoha Singh in 
redemption of a prior mort* 
gagPt dated li^th May 

18^9 ... 6C0 

(The amount aetually paid 
was Rp. 599) 

(2) Left with the moitgagees frr 

payment to Sanmokh Singh 
in redemption of a prior 
mortgage, dated 9th Feb- 
ruary 1903 ... 300 

(3) Reeeived in tash before exe- 

oution .. 99 


[1921 


Total 


« » I 


««• 


999 


The Brpfc item is not in dippote The 
Courtfl below have fnnnd that it we« for 
redemption of a mortcrftge exp(*a«ed before 
tbe birth of the plaintiffo and that Jhpy 
were, therefore, not entitled to ohallenge >t. 
The third item alen is not Fetonely dia 
pnted. It was not Biitpoedent debt and the 
arpellants’ Cooneel was unable to eontend 
that ary legal neeesdity was shown for 

it. The two iesnee in eeoond appeal 
are 

(I) Whether tho item of Rs. 300 was 
borrowed for payment cf anteoedent debt 
within tbe meaning of the Privy Counoil 
ruling in Sahu Ham Chandr.t v. Bhno Sir<ah 

(DP 

(■^) What is tbe nature of the deoree 
whioh should be passed when it i* found 
that the ooneideralion for the mortgage ann* 
eisted partly of items binding on the eoi-e 

and partly of items which are not ao bind* 
icg ? 

The decree aolnally given by tbe lower 
Court is one for poeeeesion of tbe share in 
dispute on payment of Bs. 599 by the 
plaintiffs to the defecdauts-appellants, Tbe 
aontontiou of the latter is, that they should 
have hern allowed to rettin po8(‘P8sion for 
tlie full term of tbe mortgage in lieu of tbe 
amount wt.ioh bos been fuund to be binding 
on the properly, 

fl '3'Mj.tl ' UH ^();44I. A W N. f98, 

1 1’ I . , G I A 1. J 4;i7: '» Bom ' . K 4 >•: 

2f>C. L. J. •:3M UJ. N. IMT- W X. 43>ij 22 
M. L. T. 22, 6 L, W. 2IH, 3[i A. 437 (P, 0.). 


It was argue! by the apoallant that the 
6 ding on the Bret is^ue woild depend on 
whether this Court held that autesadent 
debt within the meaning of the Privy 
Counoil ruling oould inelude a debt seonred 
by a mortgage. Tnat point has just now 
been decided in Bharoi Singh v. Sonuti 
Singh (D. We have held, affi-ming 
the ruling previously laid down in Rjmmf.n 
Lot V. Ham Qopil (3), that a mortgage, 
d-bt might ba antecedent debt proviried 
there was also a personal liability to re pay. 
Tbe respondent rightly eoutends that this 
decision does not affect tbe issue in this 
case. Whatever tbe view may be taken of 
the Privy Council judgment in Sahti Ram 
Chinira v. Bhup Singh (I), it does lay 
down most emphatically that, in order to 
render a debt antecedent there must not 
only be priority in time but real 
die.'.noiation in fact from the mortgage 
sioght to be enforced. If a man borrows 
money oo a mortgage on tbe 7ih Fibruary 
and then on 'Z <rd of the same month 
executes another mortgage to order to 
redeem the Bret the Court is juat'fi^d in 
iuft'rring tha there waa no real dissociation 
in ftot, and that the debt was not p'Operly 
antecedent. Tbisie tbe Boding at which both 
the lower Courts arrived in this casp, and 
tbe only reaeon urged for my disregarding it 
is that tbe mortgage cf 7tb February was in 
favour of tbe different mortgagee. Where 
the second mortgage was exscuted a little 
more than a fortniffbt after tbe first 1 
do not regard it as soffiiient to establish real 
diiisooiation in fact to set aside tbe Boding 
of the Courts below. /, therefore, uphold 
the lower Courtb* finding io regard to this 
item. 

Oo these findings of facta I am asked to 
dismisa tbe suit and relegate the plaintiffe to 
tberightof redemption at the end cf thirty 
years on payment of Rs. 599 found to be 
binding on tbe estate. The argument is that, 
if any part of the mortgage ie found to be 
for legal necessity, the whole should be 
D •helo. Tie inliiig of the leamed JnHicisI 
CommissioT er in Q yn. Din v. Trdohi 
Doth .*i (7t (4) i« cited in copporc of 
this dtjitutioD. That was a case of a 

i2 0 I Tnd ^as laT, 7 O ' J 2a O O. 2ti. 

(a. 7 (ml t as wft } 2i O 0. 2 r. 6 0. L. J. d2J. 

(4> 22 Iiid. Cas. 2HI, 16 O. 0. 281. 
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mortaage for 6!:y rears by a Hindu widow 
for a sora of a<. “Oj of whiah Ri. 6’S was 
for legal neoessiry. The learoed Jadiaial 
OommiRsinDer said: 

Xc has bsen suggested that it was not 
e'^mpetent to the widow to tnabe a mortgage 
for eo long a period but if she might fell 
the property outriuht for legal neoeesity she 
eonid sorely make a mortgage even for l O 
years. Ae for the argon ent that a 6nding 
to the fffeat that only Ra. 67e were taken 
f(P legs! neee»8ity does not involve the 
eonalusion that there was a neoeesity to 
borrow B», fcCO on a 6fty years’ mortgage it 
id Buffiaient to say that the Oonrts uphold 
traosaotioDs of this nature to the extent to 
wbieb neoeesity is proved and that the 
length of the period of the mortgage does not 
affeet the question. As I have already said, 
if a sale of the estate oan te joj.ti6ed then 
so oan any other form of transfer -hioh falls 
short t f a fale." 

There is another oaso of Bhnrath Sirgh^. 
Murnu 't gh 6) no' oontained in tbean’ho. 
r z d rrportr, but printed at page U1 of 
Volnuie V 1, of ihe Oadb Law Juumal, in 
which a mortgege by a Hindu wirow hr 
Rs. k,500 of wbish Rg. 2,15'l were f»jr legal 
neofssity was upheld The Court remarked 
at the oonolufioD of its judgment 

"The propriety of the terms on whioh the 
loan was taken cannot be ooneidered till a 
suit is Bled by the plaintiffd for the rede np. 
tion of that mortgage, which is binding on 
them to the extent of Rs. 2,154 As 
observed by their Lordships of the Privy 
Council in Qirdharte Lull v. Kar.too Lull 16;, 
where the entire ooueideraticn, with ihe 
eieeptifn of a small portion, is shown to 
hbVa been taken for legal neaespity, the 
vendee cannot be deprived of the bentBr. of 
hiB purohaBe. In Bwigad butuin v. Mata 
Ltn ^tngh l7) and Gur :^ahai v. Oirnhur 
Loi XbJ a similar view was •aken. The ( curt 
below has directed the vendee or bis legal 
reprerentatives to pay to the plaintiffs a eum 
of Rs. bl8 1-1 with interest at 1 per oent 
per met fern to recrup them f. r tie portion 

of the coifideralirD f r which no legal 

29I;7 0.L.j.161,2 U. P. L. R. 


i^7iPC.,22W.U. Bf; 
a liid • SB P?: ]f' o 122 J* O I J ■>''» 
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neoessity was found to have been proved. In 
the ease of a mortgige no aneh question 
arises because it is open to the plaintitfe to 
sue for redemp'ioDon payment of tne amount 
fop which they may be held liable. If the 
mortgage contains onerous terms tbe propne. 
ty of those terms can be ebalJeuged wben the 
suit for rede -option is brought ” 

This remark djes seem to lend some colour 
to tbe argument put forward, but two ti inga 
may be observed. First, m both tbe oaoes 
referred to abive tbe transaocion was one 
Which tbe Court would have upheld bad it 
been a sale. Secondly, in tbe latter of the 
two eases the mortgage was made in 
and the widow had died before tte suit was 
brought, so it was open to the reversioners 
to bring a redemption suit at once. 1 lay no 
stress on the further diatinotion that in both 
these cases the mortgage was made by a 
Hindu wid »w btoanse except ibat an aiieua* 
tion by her is valid lor her lifeiime the 
pnnc'pJes by which tbe Conns are guiaed 
10 opholdiiig or eetting aside tne transaction 
would appear to be the earns. 

It is rot clear ttac in the ease first 
cited Mr Lindsay iu-enOtd to make a dis- 
tinofion between a luongage and a *ale. 

It It was intended to m-ike any distinciioo 
in the second caae the remaik was oOtter 
I do not think that tbe learned Judges 
intended to lay down, or that any Court would 
lay down, that if the father of a joint lamiJy 
execnied a mortgage for 30 years lor 
Hs. J.C'Ot of wbionon y Rs. 50 were lor legal 
necefieity it wtold be bound to uphold the 
trar eactioD and relegate tbe sons lo a r<mt 
for redemption at the end of this period 
O" 'h« Olb.r baud, if Bs. asu out of tbe 
R . l.COO were for legal ntoesbiiy it is 
equally certain that tbe transaction would 
be upheld. Two elemeata are neoebsaiy to 
validate an alienation either by sale or 
mortgage. The first element is that tbe pur. 
poae for which mocey was obtained most be 
a purpose recognieed by the Jaw. The second 

be a preesore on 
the esiaiesoffioient to render the al-enation 

mfleseary. 1 need only refer to ihe well. 

k„own r'a'««ge in the judgment ot ibe 
Irivy Coui.oii in Hunr.on.ar.ptrsaud J-anday 
V .V,rniar,.m. t h.boote idur.ra, Aoor.ireiee 
which rf I h • ^ 

1. A. at p. 42^* ^8 W p ill c 

iir ^ • ««v. p. o 1 
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II * — 

Where, in the partiaolar instanee, the 
oharge isone that a prodent ower would 
make in order to bened!; the eatafe the 
6fna lender is not affeeted by the preoe- 
dent mismanagement of the estate. The 
aotual preesure on the estate, the danger to 
be averted, or the benefit to be conferred 

npoD It, in the particular instance, is the 
thing to be regarded.” 

To take a simple example, the payment 
of land revenoe is sufficient to CDDstitute 

baf be contended 

that a Hindu father would be entitled to 

mortgage his estate every time that land 

revenue fell doo for payment. The test 

Im®" f that 

amount had been borrowei which the Court 

finds to be for legal necessity or antecedent 

ebt would It have been necessary to exe- 

cute the mortgage in dispute? If so, the 

transaction should be upheld, if noL it 

chould be set aside on condition of the 

c^ditor being re-paid with interest the 

amount which he has validly advanced. U 

has been be.d in many aases that a high 

justified 

by legal necessity. It appears to me that 
BimiJar justification is required to validate 
a very long term or any other conditions in 

nature of the security, are exceptionally 
oneroufl. ^ 

■ of Rs. 999, 

t.€,./5th0of the entire sum borrowed has 

binding on the estate. 
Under the^e circumstances, the lower Court 
was justified m setting aside the transaction. 

^ vary the lower Court^e deoree by allow* 
the appellarjta eimple interest at 6 
per cent, per annum from the date of the 
mortgage in suit till payment, in addition 
to the Rs. 699 allowed by the Courts below, in 
other respects, the appeal is dismissed. As 

the respondents have been substantially suc- 
cessful they will be allowed their costs of the 
appeal. 


madras high court. 

Secdnd Civil Appx*l No. 293 op 1919 
March 2t>, 1920. 

Present :,Jogtme Sir William Ayling, 

and Mr. Justice Ooutts-Trotter * 

TANGtJTOORI KOD ANDARAMATTA- 

Dbpendant No. 2-App«LL*!iT 

versus 

TANGUTOORI RAMALINGATrA 
and *notobr-Pl*i«tipf and Dependant 
wo. 3, Legal Repebsentativb op 

tion/or suji-TermiuuB a quo. 


Appeal dismissed. 


?f=S=«S 

a Bovonuo Court by section 1.3 nf m?« m j “ 
Hereditary Village Offices Act, that section 21 
e jurisdiction of a Civil Court, [p. 652. col. I ] 

The starting point of limitation for such a suife •> 

C^-Vs”! cof/.f “f “■'> Collector’, notice. 

Se.ond appeal against the deeree of the 
Court of the Additional Temporary Sub- 
ordinate Judge. Guntur, in Appeal Suit 
No 127 of 1917, preferred against (he decree 
of the Court of the District Munsif, Ongole. 
in Original Suit No. 137 of 1916. 

F ACTS appear from the judgment. 

Mr. A. Krishnaswamy Aiyur (with him 
Mr. B. Somiah), for the Appel/ant.— The 
suit is rot cognizable by the Civil Court. 
Its jurisdiction is barred by section 21 
of Madras Act HI of 1895. The claim or 
right in respect of a daman’s effioe is 
covered by the opening words of the section. 

It would be meaningless to confer jurisdiction 
on Civil Courts in respect of newly created 
offices while older offices are exempted from 
such jurisdiction, 

Messrs. T. Prakasam and G. Sambasiva 
Bow, for the Respondents.— It is only where 
jurisdiction is conferred on Revenue Courts 
auder eeclion 13 that Civil Courts’ jurisdie- 
tion IS taken away under sestion 21. See 
Kesiram Narasimhulu v. Narasimhula PaU 
naidu (1) and Maioulu Seetharam Naidu 
V. Boddi Rami Naidu (2), Krishnaswami 
PiQiau V. Akhulammal Ateryal (3). This is 

(1) 80 M. 126: 1 M. L. J. 88Is 16 M. L. J.fil4. 

(2 5 Jud. Cas, 187;33 M. 2C6j 7 AJ. L. T. 181; 20 
M. L. J. 91. 
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not a flase in whish the plaintiff h^e a ri^ht 
of sait onder eeotfon 13. That seotion 
epeoifids elaims ander eeation 10, fllansea 
(2) and (3) or seotion 11 (2) and (3) or 
seotion 12. An offioe newly ereated in 
ooDseqaenoe of the groaping of villages is 
not within the seotion. Those eeotions lay 
the prinoiples to be followed in filling a 
vaoanoy to an existing hereditary offioe. 

JUDGMENT. 

Aylino, J.— First respondent in this case 
was appointed Karnam of the grouped 
village of Vallur in the Venkatagiri Zemin* 
dari by the Sab-Divisional Officer under 
seotion 15 (3) of Aot II of 1894. He sued 
for a deolaration that be was the legally 
appointed Karnam and for an injanetion 
restraining first defendant (the proprietor of 
the et^tate) and seoond defendant (the person 
appointed as karnam by the first defendant) 
from interfering with bis tennre of offioe. 
The Distriot Mansif deoreed the sait as 
prayed for. The Sabordioate Jadge set 
aside the injanotion bat eonfirmed the declara- 
tion. 

In seoond appeal Mr. Krishnasawnsy Aiyar 
has argoed, (1) that plaintiff not being in 
possession of the offioe his sait is not 
maintainable ander seotion. 42, Speoifio Relief 
Aot; (2) that the jurisdiotion of the Civil 
Ooarts is barred by seotion 21 of Madras Aot 
III of 1895. 

The first objeotion may be summarily dis- 
posed of. The Subordinate Jadge finds that 
at the date of cait plaintiff was in posses- 
sion of the offioe; and his finding mast be 
aooepted. We may remark that mcst of the 
evidence to wbioh Mr. Krishnafawmy A'yar 
wished to refer as relates to proceed ings 
after its institation, 

The objeotion to the jarisdfotion oalls for 
more serious ooa*ideration. Seotion 21 of 
Madras Aot 111 of 1895 runs th os: —“No Civil 
Court shall have aothority to take into oon- 
sideration or decide any claim to snooeed to 
any of the offises specified in seotion 3 or any 
question as to the rate or amount of the 
emolaments of any snob offioe or, except as 
provided in proviso (tt) to sab section (1) 
of section !•<, any olaim to recover 

the emolaments of any each 
Provided that if, in any suit inetitated 
ander this Aot the defendant has pleaded 
before the Collector that a Hevenae Ooart 
has DO iarisdiotioQ to entertain the suit, 


on the ground that no emolaments, as 
defined in this Aot, appertain to the offioe 
in respeot of wbioh the sait is brought and 
if on appeal preferred from the deor«>e in 
Bcoh suit, the appellate authority has decided 
adversely to saoh plea, the defendant may, 
within six months from the date of the 
appellate deoree, institute a sait in a Civil 
Coart to set aside saoh appellate deoree on 
the said ground and on that ground only.” 

The opening words with wbioh we are oon- 
oerned are no doubt of a very general 
obaraoter, and it is quite possible to inter- 
pret them as barring the jurisdiotion of the 
Civil Courts to try any suit brought to 
establish a olaim to any of the 
offices speoified in seotion 3 wbioh 
would inolude the Karnam'$ oSioq with wbioh 
we are oonoerned. A muoh narrower inter- 
pretation has, however, been adopted in 
two reported oapes of this Court, that of a 
Full Bench in Eesiram Naratimhulu v. Nara- 
simhulu Patnaidu (I) and of a Divieion 
Benoh in Manoulu Seetharam Naidu v. Dcddi 
Kami Naidu (2). The Court in eaoh oase 
held that seotion 21 only took away the 
jurisdiotion of the Civil Courts in oases in 
wbioh jurisdiotion was conferred on Revenue 
Courts by seotion 13 of the same Aot, The 
dictum in the Full Benoh case may be im- 
pngned as ohiUr, bat this oannot be said 
of the deoision in Mi^voulu Seetharam 
Naidu V. Foddi Rat Naidu (2), all that can 
be nrged against the latter is that another 
line of reasoning might be cuggesfed to 
support the deoision, whioh, however, was 
not what the learned Judges relied on. 

I do not feel at liberty to refuse to follow 
these deoisiocB whioh have, moreover, been fol- 
lowed by Sadaeiva Aiyar, J., in a recent 
oaee Frishnaswami Naidu v. Akkulammul 
Ave'gal (3). 

We have, therefore, to see whether plaint- 
iff had a right of suit in a Revenue Court 
under seotion 13. 1 think it is clear that 

be had not. Saotion 13 only gives jurisdiction 
to the Revenue Courts to decide suits 
brought on the ground that the person 
suing ' is entitled under sub-seotion (2) or 
(3) of Fection 10 of the Madras Proprietary 
Estates V.llage Services Aot, 1894, or under 
sub seo'ioi) (.') or (3) of seotion 10 or eub- 
seo'iou (2) or (3) of section 1 1 or seotion 12 
of this Aot, as the oase may be, to hold saoh 
offij© and to enjoy eaoh • emoluments,” • 
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Now, the present soit eaonot be broogbt 
DDder one of tbe sestions or f^ab seotioos 
soesiBdd. SdOtioQ 10 of Aot II < { td 4 is the 
oo)y one whioh orinld be relied oo, bnt eob- 
BeetionB(2) and (3) thereof have no applisat^'on 
to the prpseot plaiotiffe’ olaim to tbe offiie. 
They lay djwn the prioeiples to be cb'erved 
in GlI DR a vnoAoey to ao existioff heredit- 
ary cffije. Where, as in tbe present ease, a 
new offi>)e hap been oreated in oonseqaenoe of 
the groapirg of two or more villages, that 
offise has to be filled on d rterent prinotples 
as laid a ‘wn in the last seutenoe of eeo inn 
15 (0- ' Wnere the olaims of more than one 
family have to be oonnidered the determina- 
tioD of tbe next he'r assordiog tbe general 
•astom and rale of prtmogenitare is obvious- 
ly impractiaable and tbe proprietor (or 
Revenne Offiser, as the ea^e may be) is 
simply enjoined to seleot the best qualified 
persi ns from among the families of tbe last 
holders of the abolihhed oSiee. 

It is qu te true that the opening words of 
sestioD iO re^er to sfo'ion 9 (vhish deals with 
appointments to newly oreated village 
cffiips Aoob as the one in quastion bat cni* 
njbkes no differeuoe The three seoticne 
(-leaciona 9, lO ml 5) most in ftit ad ba 
read together; and tbe general qualifiiations 
laid down in sub-eeation Cl) of seotion 10 
DO doubt apply to appointments under seo 
tion L5. Bat the principles to be observed 
in maKing selection batwean twa or m ire 
quel Bed applicants are different, and tbe 
olaim of iha present pKintiff is not biaei 
on sob -ecei'inH (2' and (--i). 

That a suit sooohl lie in a Civil 0 >Qrt 
regarding a newly oreated village offire and 
its emolomeiiV, wheress it would not lie 
in the case of an older office, is anomalous 
and may be the result of oversight in draft- 
ing ; but I cannot see that it involves any 
injostiae or real inconvenience and, however 
it mey be, it seems to be tbe only proper 
interpretation of the two Acts. I hold 
that the jurisdiction of the Civil Court is not 
barred by section 21 of Madras Act ill of 1895. 

The only other point argued for appellant 
is that the six weeks time allowed by sub* 
s»'oHon (d) of seotion 15 of Madras Act H of 
l'?94 has been wrot g'y calculated. This con 
teiition n ust be disallowed. Tbe time mu^t be 
held 10 run from tha date of ru'ilioktion of 
the Collecior’s notice (Exhibit X V^il) which 
is 19tb May 1913, and plaintiff's appoint- 


ment by the Sab»OolIector was only on 
27fch December 1913. I woiild dismiss tbe 
sesood appeal with costs and also the 
memo andamof objections, as I think the 
injuDotion sued for was rigntly refused. 

Oodits-TkutiBp, J. — I agree. 

MOP. 

Apreal dismiASSf?; 

Memo (f Ob ectiuna dismftei. 


PATNTA HIGH COCRT. 

Civil Rbvo-ion No. 151 op iy20. 
December I -I, 1 920, 

— Mr. Jn^ftoe Jwala Prasad. 
BaRHaM DRO RAr--Di!PixyA.«iT 

— PgmiONER 
versus 

RAM KISHUN MAHTON— Plaintiff 
—Opposub P.RIV, 

Stamp Act (U of SM ss. '2 1 1 , 'a' b\ fS', f>5 
— A'lhenive stamp not c mcelUd — Document, admisn* 
bilitij of, in evidence — Dinument inadmissible, plaint- 
10 . whether cm prove his ease bij other cvidenoe, 

Wh'Te a document which ought to bo ptamped, 
bears an adho-ive stamp tho caiieolliition of whuh 
has not h-un effectod as prescribed by section > , 
a , 6 and ' of iho Stamp Act, it is inudinisfrible 
in evideucc uuder teciion iQ of the Act £p 053, 
col I.] 

In a suit upon a promote whieh is inadmissible 
in ovidcnce, It is ‘ pun to tho plaintiff to prove his 
case by other evidence (p 054, cel - j 

Appeal trutu a deaieiou ol himall Cause 
Court Judge, Cbuprs, dated tbe I6ch April 
1920. 

il *. ‘•^t eslwir Doyil, for the Ptlifioner, 

Mr Oa niTtian .> Aiy, for tie O^^posite 
P »r‘y. 

JUDG • E r.— This is an application 
under seotion 25 of tbe Small Cause Courts 
Act against tbe decision of tbe Small Cause 
Court Judge of Gbuprs, dated tbe Idth 
April 19.0. By his decision the Judge 
decreed the plaiun'ff's claim for r-oovery of 
money said to have been lent by tiie plaintiff 
to tbe defendaut. Tbe loan was said to 
have been made on tbe 2nd Cbait 1326 
and a hand note was said to have b en 
executed by the defendant bearing bis thumb 
impreesion, Tbe baud note was produced iu 
Court. 

The defendant denied (he l>an, di-ru ed 
the genuinenei^s cf tbe I a id iiore and uieo 
denied his tliuiub icopiei-i >(i upon it. The 
thumb impreshiou expert ezamned in tbis 
case proved that tbe impression was that of 
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the deferidaot The Onart a-aeoted that 
evidenae atd held that the h-iod note in 
qoeation was BeDDioe and was eseoated by 
ti‘e deiendant. 

As reffards the astnal loan baviofl: been 
R yen, the plainHff examined three wi^nesBes, 

‘0 *be following fiodioff: 
Ibeuet that the defendant haa borrowed 
baa Boffieiently been proved,” AeeordingJy. 
tbe plaintifi’a suit waa deereed. 

The prineiral point taken in revision on 
the basis of wbioh the rule was issoed was 
that tbe haDd-Dote open whiah the plaiDtifi’s 
soit was brought, was not duly exeented and 

was, Iberefrre, inadmissible in evidence. The 

band-note bears an adheeivo etsmoof one. 

anna but it was not eanetlled by writing on 

or aeroes it tbe name or initial of the 
executant of tl e bond in tbe manner presorib. 
ert by eeetioD 12 (I) (a) and (6) and 
OJanse (2) of leetion 12 enaots that, “any 
inetrument bearing an adhesive stamp wbioh 
has notb^eneanfleJI.d so that it canrot be 
need apain autl. so far as eueh alamp is 
aoneerned be deemed to be unstamped.” Tbe 
doaument in question will, tberefere, be 
deemed to be nnsiamped. Trls is aonoinded 
by the auihonties Bannrti I ratad v. Fatal 
AAmoti (I) Okenbatapa v. L hhnan ham 

To^nt t!‘ 

point. The doaument in question was, 

therefore loadmiseible in ev.deroe o-dei^ 

eeatiOD d5 of the Aot which sajs that : “ No 
iDBtiomeDt ohargeable with duty eball be 

P"f»o«e by any 

authority to receive evidence or shall be 
»oted npon.regisfered oranthenlioated by any 

ITl • T“ upi™ 

snob „,,trnn.ent 18 duly jtaroped." The do- 

Mment in qne^t.on r.qnired one anna stamp 
mate ”''‘'"'‘5’ would 

rndL? ^ ' n’’® Uoort 

Ot^dge was, tbersfore. wrong in admitting 
Sf an ina?"- M The admi.eion 

bet fhe^at Court, 

fet era th. “== Stamp Law 

fetters the right of tbe higher Court to 


9ft8 


L, T. 4SR; 30 


ques-ionthe right of a Sibirdinate Court to 
admit a doaument in evideoos on the ground 
that it was either understamped or was not 
duly Btampef, ©iV^e seotion .‘1> of tbe Act. 
The learned Vakil on behalf of the appliaaut 
eonteods with eome forae that eeation 3ci 
whiah prevents the same Ooore or the 
Apofllat^ or bibber Court to questioo in ^ujb 
of the suit or proceeding, tbe admissibility of 

a document in evidenae on the ground that 

It was not duly stamped, ia inaonaisleut with 
seotion 85 wbiob makes it imperative upon 
eveiy Court in any proceeding not to reaeive 
a doaument in evidence for any purpose 
nojeps It was dnly stamped. Tbe anomaly, 
howsoever grave it may b.-, I am unable to 
go against (be letter of tbe Jaw on tbe 
queation of stamp I mast give tff«et to tbe 
law as It IB. Seotion 3o enacts : “ VVoere an 
instroroent has been admitted in evijeooe, 
soah admission shall not, except as provided 
in f-eotion 61, be sailed in question at any 
stage of tbe same I uit or proceeding on the 
ground that the instrument has not been 
duly stamped.” “At any stage” in the 
aforeflaid Feotion inaludos tbe stage of 
anpeal. The Calantta High Court bas taken 
this view ID two eases. Stt.r-im v. hum 
Frotad Ran ( 4 ) and Hunchanand D.ss 
Uh-tenh’y V. Taranmoni Ckuwd'ui't (5l. Tbe 
latter is a aa^e whiah exaady applies to the 
present one. In that case the doaument in 
question was one which required an adhesive 
stamp of one-anna. The first Court illegally 
admitted the document in evidence on 
payment of penalty treating it as a bond. 
The Appellate t.'ourt hold that tbe Munsif 
was wrong in admitting the doaument in 

evidence. The learned Judges, F.eld and 

0 Kinealy, JJ., held ,bat the lower Appellate 
(curt was precluded, by eeation 36 of tbe 
Stamp Act from queMiioning tbe aomiesibility 

ted by the first Court. Upon the law as it 

stands, lam bound to follow the aforesaid 

dtonions. 1 would, therefore, reject the 

contention of the learned Vak.I on he 
question. 

Thera was as observed above, evidence to 
piovethe debt taken and the Court, .p the 
passage quoted above from ita i„A V ® 

distinsUy heM t,., Tw'? 

Ji) 22 luJ, Cu.. 853; 19 C. L. I. 87; 18 0. W, N . 

(SJ 1" V, »J4) 'J lua, Iteo. f A. B.J i-i, 
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proved that the defendant borrowed the 
moaey in qaeetion from the plaintiff. No 
doubt, the ease appfare to have been based 
upon the hand-note in the senee that it baa 
been stated in the plaint that money was 
advanaad and a hand note waaexeauted and 
the oaase of action was stated to have arisen 
on the date the band»note was exeeuted. 
Reading the plaint as a whole, there oan be 
po doubt that the plaintiff wanted to 
reaover the money that he paid. The 
hand-note was ezeouted and was sought 
to be used only with a view to bind the 
defendant in order to afford evidenoe of the 
loan having been given. A large number of 
authorities have been plased before me ; 
Oolip Ohanl v. Thikuruni Mohokoom Rooiree 

(6), Sheikh Akbar v. Shstkh Khan (7), 
Dainoiar J.igannxth Atnaram Bahaji ( 8 ), 
Balbkadar tr-isad v. Maharaja of Be\ia 

(9) and Pramatha, Naih v. Dicarka Nath Dey 

(10) as well as the oases already referred to 
above. Upon a oareful oonsideration of all 
these authorities, 1 am of opinion that it was 
open to the plainiiff to prove hie oase by 
other evidenoe which he has done even 
if the hand-note in question be held to be 
inadmiesible in evidenoe. Taking any view 
of the oa^e, the plaiotifi’s olaim was rightly 
decreed. 

The applioation must, therefore, be rejeot- 
ed. Hearing fee one gold mohur. 

Application rejected. 

(B) 3 C. .^U| 2 C. L. II. 112h ; 2 Ind. Jur. 601; 1 lad. 
Deo. (n. 8.) 767. 

(7) 7 C. 2.i6; 8 C. L. U. 523; 3 lad. Doc. (n. h.) 
713. 

(8) 12 B. 411; 6 Ind. Doo. (n. b.) 780. 

(01 9 A. 351; A. \Y. N. (Ib87i 49;6 Ind. Dec. (n. 8 .) 
668. 

(10) 23 C. 851; 12 Iiid. Deo. (n. b.) 5b5. 


OUDH JUDICIAL OOMMISSlONEa’S 

COURT. 

hhRST Civil Appeal No. 23 ok 192G. 

July 12, 1920. 

Present: — Mr. Daniels, A. J. C. 

RAM NIDH AND OTHERS — Defendants 

— Appellants 
versus 

BALKARAN SINGH— Plaintiff and 
(i, Alma SADiQ HUSAIN — Defendant 

— Kebpondents. 

Court Fees Act O’ll of 1870J, .SS. 10 (ii). 12, 17— 
Suit for specific performance cmd possiseion-^Courld^c 


Ci^2l 


payable^Court^/eef deficiency of ^ order for payment of 
form of. ^ 9 n 

Inasmuch as in a suit for specific performance of a 
contract of sale, and for possession of the property 
agreed to be sold, the relief for spocifio performance 
18 the maiuralief and is aot ancillary to the olaim for 
possession, a separate Court-fee is, under section 17 
of the Court Fees Act, payable on such relief both in 
the Original Court and the Court of Appeal. Tp. 655. 
col. l.J 

Where in an appeal by the defendant it is dis- 
covered that there is a deficiency in the amount of 
Court-fees paid both on the plaint and tho morao- 
randum of appeal, the proper order ia to direct the 
parties to make good the deficiency, and to direct 
that, in the event of non-compliance with such order, 
the suit or appeal or both do etand dismissed under 
seeiioa 10 (»»> road with section 12 of the Court Fees 
Act. fp. 665, col. 2.1 

First appeal against the deoree of the 
Subardinate Judge, Barabanki dated the 25tb 
February 1920. 

Messrs. A. P, Sen and Haidar Husain, for 
the Appellants. 

Mr. Bisheshwir Nath Srivastavt, tor Re- 
spondent No, 1. 

JUDGMENT. — On this appeal ooming up 
for bearing it appeared to me that the Court- 
fees paid in the lower Court and also on the 
memorandum of appeal to this Court were de* 
6oieQt. I have beard Couosel on the point, 
and I am still of the same opinion. The 
suit was for spesiBo performanoe of a oon- 
traot of sale and for possession of the 
land agreed to be sold. Court-fees were 
paid on the relief for possession only, 
instead of both reliefs under seotion 17 
of the Court Fees Aot. An objeotion on 
this ground was taken in the lower Court 
but apparently was not pressed and the 
lower Court overruled it, remarking that 
the relief for speoiBo performanoe was 
anoillary to the olaim for possession. With 
this remark I oannot agree. The prayer 
for speoiBo performanoe is the main relief. 
Unless and until this is deoreed the 
plaintiffs oould not by any possibility obtain 
a deoree for possession. Two rulings have 
been oited to me. The Brst ia Krishna* 
sami V. Sundarappayyar (U whiob appears 
to be in favour of the view taken by me. 
The judgment is not very olear, but from 
the remark at the end that the deoree 
is olearly irregular in direotiog that in 
default of payment of the deBoienoy in 
fees the prayer for possession alone would 

(1) IS M. 41-5; R M Ij, 7.161; 6 lad. Doo. (n. ».) 

686 . 
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be disallowed instead of saying that the 
enit would be dismissed it woatd seem that 
the plaintiff:} bad paid Court fees on the 
relief for speeiGo performance bat had 
failed to pay them on the relief for 
possession— whereas they ehonid have paid 
on both. The other case is an nnreported 
ease of the Calootta High Court AJadan Mohan 
Singh V. Qaja Prctad Singh (2)] and is 
somewhat in favour of the view taken by the 
learned Subordinate Judge. The main 
question was one of jurisdiction but the 
judgment bolds that the suit was in sub* 
stance one for possession and ought to be 
valued under section 7, clause (v) (6). With 
great respect, 1 cannot concur in this remark. 
The two reliefs, though they may be joined 
in one suit, are entirely distinct, and a 
separate Court'fee is chargeable on each of 
them. 

There is a third case, not cited at the Bar, in 
which the Madras and the Calcutta decisions 
were considered. It is that of Nihal Singh v. 
Setoa Bam (3). This also was a enit for 
speoiGo performance of a contract of saie and 
for possession. Court-fee was paid on the 
latter relief only. The Taxing Officer 
considered that a separate fee should have 
been paid on each relief, and referred to 
Krishnasami v. Sur.darapFaggar (1) in 
support of his view. Mr. Justice Tudball 
held that the real relief was that of speciGo 
performance and that in both reliefs the 
plaintiffs were merely seeking to force the 
vendor to do what be was bound to do under 
his contract, namely, to execute and register 
the sale-deed and to hand over possession of 
the property. He accordingly required them 
to deposit the difference between Rs. 26*4.0 
already paid on the relief for possession and 
Rs. 170 payable on the relief for speoiGo 
performance. This view was thus the exact 
opposite of that taken by the learned Sub* 
ordinate Judge in this case. The learned 
Subordinate Judge thinks that the relief of 
BpeciGc performance is ancillary to that of 
possession. He held, on the contrary, that the 
relief of possession was included in that of 
BpeciGc performance. 

If I found that it was part of the plaintiffs’ 
case as stated in the plaint that the seller had 
contracted to deliver poeseesion and that 
posseBsion was asked for in performance of 

(2) 11 Ind. Cas. 228: 14 0. L. J. 159. 

13) 86 lad. Cas. 276}88 A. 292j li A. L. J. 481. 


the contract, I should be prepared to follow 
this ruling, I Gnd that this is not the oa°e. 
Defendants are said to have received Rs. 50 
earnest-money and to have agreed to complete 
the sale within a month the plaintiffs paying 
the balance. There is no allegation of an 
agreement to put the plaintiffs in poesession. 
No doubt, the law, as laid down in section 55 
(/) of the Transfer of Property Act, imposes 
an obligation to put the buyer or bis re- 
presentative in posBsssioD, but it is a condi- 
tional obligation taking effect on the request 
of the latter and in favour either of the 
buyer himself or such other person he may 
direct. A claim to possession is not a neces- 
sary incident of a suit for speoiGo 
performance of a contract of sale. The pro- 
perty may already be in possession of the 
vendee under some other title ; or it may 
be in possession of a third person, such as 
a mortgagee ; or the parties may have 
stipulated that possession should be deferred. 
In this case, therefore, I hold that a 
separate Court. fee is payable on each rel ef. 
There is, therefore, a deGoiency of Ra. 465 
both in the lower Court and in this Court. 
In the lower Court it is payable by the 
plaintiffs respondente, and in this Court by 
the defendanta-appellants. 

I accordingly allow the parties one month 
within which to make up the deGoiency of 
Rs. 465, respectively due from them. If 
the appellants fail to comply their appeal 
will be dismissed but the plaintiffs will not 
be allowed to execute their decree till they 
pay the additional amount due from them. 




order to be passed in the event of the 
appellants complying with the order and the 
respondents failing to do so. Should it be 
an order under section 10 (it) read with 
section 12 (it) of the Court Feaa Act direct- 
ing that their suit be dismissed, or should 
it be an order merely preventing their exe- 
anting any decree which may be passed in 
their favour till the Court fee is paid ? 
The latter course has, I am told, been 
followed in several oases, aud it has the 
support of a Full Bench ruling of the 
Allahabad High Court, Mohan Lai v. Naud 
Rishore U), but it ig open to the 
drawback that it leaves it open to the 
plaintiffs to wait and see whether a decree 

(Also. W. N. 
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18 paused inthn’r faviar in appeal aod to 
file or not 6Ie the Coart.feaa a«ordio<? to 
the re^oU. The former ooar^e U more in 
aiiordanae with the lao^oijfe of eeotioo 10 
(u) of the OoDrt F.ei Aat and it was 

Tjllowed by the Jatiotal Oommieaiooer in 
Saaond Oiv l Appeal No. 354 of 1912. lo 
that ease the learned Jndioial CommiHe.oner, 
by h,a order of 2Cth March 1914. directed 
that If the defioienb Court fee in the Court 
below were not made good by the respond, 
en the decree passed by the lower AppelUte 
Cmrt in his favour would bs discharged. 
Ihe same view has resently been talcen by 
the Patna High (^urt in a oise which is 
precisely on all fours with that now 
befjrfa me [Srt> hrLhia D.ts v. Hurli Rat 

i prefer to follow these two authorities 
ID preference to the Allahabad ruling. If, 
therefore, the appellants make good the 
deBcienoy bot the plaintiffs fail to do so 
Ihe suit of the latter wdl bs dismissed 

without costs and the appeal will bi decreed 
with costs. 

The case shoald be put down for hoal 
hearing at the earliest possible dite after 
August 12ib. 

Appeal decreed. 


CASKS. 
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Mr. Z,fn,ni Khan, for the P^titiooer. 
.pLr" Ah.ai, for the Rs. 

.IQDGMBNP.^Tfie facts giviog rise to 
this p^icQ,, for repision are simola. The 
p amt, £F came into Court claiming to be a son 

ft k«rl dnfendint. and 

fht r? ol Bi. 140 which 

defendant denied that the 

plaintiff was the legitimate son of P zil 

the 13 h of May 1911; 22.jd of M.y 1920 

was 6x«d OP the 6rst hearing wOen iesons 
were «,rrck. J6th nf .lune 1920 «as the 
date 6xed for taking evidence. 0. the 

7ih of June ihe defendant pub in a list of 
witae.Pes whom he wanted to be sumoionsd 

and aiked the Court to summon them. The 

Court, however, refused to summin the 

witnesses on the ground that the time was 
too short. The case was then taken up on 
the 16 5h of .Fane 1920 and was di-posed of 
on such documentary evidence as wae phoed 
on therecird on behalf of the plaint ff 
R-lying upon the dopam^nkary ev; len^e 
put in by the pliintiff. the Court found iu 

fay ior of the plaiotiff and decreed bis 
claim. 


(6) 60 lud Cu8. 316j A P. L. J. 703. 


LAHO'JE HIGH COURT. 

OlViL RaVI-ION PUTITIO.^ No 620 OF 1920. 

February 15, 1921. 

Prefent Mr. Justice Abdol Raoof. 

MUHAMMAu HAY AT— DEFANtAHT 

— PSTITIONEB 
fersui 

GHULAM MUHAMMAD— Plaintiff 

— RK8‘>0*0*‘*T 

Cilil Procedure Code ( Aci V of IPOft^, 0 Xr[, 
r 1 — \Vilnc)i*c», appUcation to summon— ‘Court, duty 
of— ‘Court, trliclAej- can refute to summon toitnes^es. 

It ij thfi d'lty of a ^ourt to summon tho wit- 
ucstiQB for whose attondanoe un application is duly 
made by a party. A Ooort cannot reject each an 
application on the ground that it has been made 
tou lato. 

Feiitior, under section 2> of Act IX of 
188^ fnr revision of the decree of the Mansif. 
F IIS' Class, exercisiog the powers of a Judge, 
Small Cauae Court, Rawalpindi, dated the 
I6th .June 1920. 


The defendant has come up in revision and 
it is cmiended on bis behalf that the dcou* 
ments placed on the reo'>rd were neither 
aimitted by the defendant nor proved by 
evidence. It ia further contended that the 
Court below h ts ez^roUed jurisdiciion wrong* 
ly iu reji-otiog the petition for summo iog 
tbe witnesses. There is force in this 
argoment. In my opinion, it was Ihe duty 
of the Court to have summoned the witnesses 
named by the defendant. The condition of 
tbe record shows that there has been practi- 
cally no trial of tbe issues ariaiog between 
tbe parties 

1 set aside the judgment and decree of 
the Court below and remand the case for a 
re.trial under Order XLI, rule 23, Civil 
Procedure Code. Costs will abide the result. 
The O'lnrt will give to the partial suSiieot 
opportunity to adduce such evideoceas they 
may wish to produce. 

Case remort'fed, ’ 


UTDIAK 0A88£^. 

OaAlfDI MIS8IR t». SHTAMi OflABAlT OHOBH. 
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PATNA HIGH COUaT. 

CaiMlNAL Mt6C*t.L*»iB008 Cabc No. 53 

09 1920. 

November 16, 1920. 

Joqtiae Sir B. K. Malliak, Kt., and 
Mr. Ja^tioe Baokoill. 

OHANDI MISSia — PsTiTiOMER 

versus 

Rai SHYAMA CBAaiN GHOSH and 

.Opp'^g T« Pahtt. 

Criminal procedure Code f Act V of ifiW j 5‘>fl 

Applicationlnr transfer -Trying hTaghtrafe 
(ransrer Magistrate, whether ground for 

« >*1 whose Couft 

a case IS pend.n? trial, is i„ his executire caparir^ 
Biibordinate to the District Magistrate who has taken 
a strong view with regard to the merits of the case 
18 . by I self, not a sofa Ment ground for transferrin? 
the case, under section of the v-'riminal - ro. 

r®’ i.° ^‘^g^atrate outside the 

dHtrio^s [_p col l.J 

Applioitioo by the oompUinant for the 
tranefer of hm eaee from tbe 6I9 of the Sab. 
Divisional Offi.er, Ohapra. on the main 
ground that the Di4rl«t Magistrate in bis 
exeautive aapaalty bad interfered and ex- 
pressed strongly in favour of the aaa isad at 
various staares of the enquiry bsfire the 
t'ohee, who hid upimately reported the ease 
to be maliaiouely false, 

MM,r8. ra„„, and p, q. Rai, tor (hs 
x^etitinner. 

The Aa-tistant Governtrent Advocate, for the 
Opposite Party. 

JUDGMENT. 

application by 

Uhandi Miseir, a Pleader, practicing in the Dia. 
trutof Ghapra, for the tiaosfer of a case from 
the 61e of tbe Sab-Divisional Offiier of Ohaora 
to the 6le of some other Magistrate outside 
that Uictriol. The petitioner on the 16ch 
Jane last filed au information before the 

t'olioe charging ones lyama Oharau Giosh 

and others with theft of timber, s'one pilUrs 
and other property alleged to have balooged 
to a ward in whom tbe petitioner is interest- 
ed, and whose property is being managed by 
Sbyama Oharan Giosb under the direction 
of theCourtof Wirds. The information Wis 
oaly reorded uni investigated and a finul 
report wai eubrnicted by toe P ,l.ca etuing 
that ic was mU.oiiad/ falm aal tha* ihi 

■ nforai.Qt ahoali b, pro.e.alel anl,, tb. 
Penal Code for having maliciously laid a false 

42 


charge. Before the report of tbe Police 
reeched Ibe Sob-Dtvfsioral Magistrate the 
petilioner on the 2eth June filed a complainl 
before him making variooe allegations against 
the Police as well as the Dietrict Magistrate 
The Snb.Divisional Magistrate directed that 
the ooronlaint should be considered on the 
J2th July along with the Police report. On 
tbe2Qd .Inly, by which time the Police report 
aeeme to have reached the Sab-Divieional 
Magistrate, the date of hearing was, however 
changed from 12fch July to the 8th Jnly. On 
this latter date the eomnlainanfc was examined 
by the Sob Divisional Magistrate and his 
statement was recorded in accordance with 
the provisions of section iOO of the Criminal 
Procedure Code. Not being satisfied that 
prreesi should issne the Sob- Divisional 
Magistrate decided to hild an enquiry under 
section 202 of the Code and directed tbe 
complainant to file a list of witnesses. 

J he complainant thereupoo filed a list of 
49 witnetises The Sob Divisional Magistrate 
thought that it was not necessary to examine 
CO large a number at once and suggested to 
the complainant that he should submit the 
names of those witnesees who saw the accused 

actually removing the timber. This the com- 

plairant declined to do ar d finally, on the 2 ^rd 
July, which was thedatefixed forbearing, he 
requested that proceedings should be stayed 
ID order that he might move the High Court 
under section 526 of the Criminal Procedure 
Code for a transfer of the case. The proceed- 
logs were thereupon stayed and on the 12ih 
August the petition out of which the present 
case arises was made to this Court. 

In the body of this petition a number of 
allegations have b^en made against Mr. 
Lace, the Dietriat Magistrate. It is alleged 
that he sent for the officer who had record- 
ed the first information and reprimanded him 
in^the following words : — 

This is really a case against me. Would 
you venture to draw up a first information 
against me P Yon ought to have informed 
me beforehand. You did this in haste. I 

know Rai Saheb is an innocent man. This 
case is false”. 

It is -tiBij-iited that a. the R.i Siheb 

n.ni.l. , iheaaoo-.d S ya ea Oh,ran Gioah ig 
a favODn.e of the D,».riot M.gi.trate’e and 
al.o h,e .^ordinale. being a manager of tbe 
Conrt of Warde, the Digtri.t Magistrate is 
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partUnlarly ioterested in seoariog his dia* 
ofaatge. 

It IB next saggested that the Deputy 
Magistrate being, in bis ezeoative oapaoity, 
sabordinate to the Distriat Magistrate, will 
be BO ioduenoed by the attitude of the 
Distriot Magistrate that be will not do 
justioe in the ease. 

The Distriet Magistrate in his letter of 
reply has denied the allegations made in 
that part of the petition whieh sets oat the 
grounds for the transfer of the ease. 

With regard to the allegations made in the 
body of the petition, be saya that be has 
not eonsidered it neoessary to submit separate 
denials, but he ie ready to make a reply to 
them if sailed upon by the Court to do so. 

He Las also forwarded to us a reply by the 
trying Magistrate and we have to consider, 
first of all, whether there is any substanee in 
the main ground, namely, that the Dietriet 
Magistrate's oondust raises a reasonable 
apprehension that the trying Magistrate will 
not do his duty fairly and impartially. 

In my opinion, there is no foundation 
whatsoever for any apprehension of this sort. 
The Distriet Magistrate, as the head of the 
Poliee of the Distrist, is oompetent to advise 
the Polioe in the performanoe of their duties, 
and in this ease this is all that he appears to 
have done. 

The learned Assistant Government Advo« 
oate denies that the Distriot Magistrate used 
the partioular words which he is alleged to 
have need, while Mr. Yunns demands that 
the denial should be on affidavit. If it bad 
been necessary to come to a Boding on this 
point I should have said that the petitioner’s 
allegation bad not been established, but 
assuming that the allegation is tree, the 
question is, what effeet, if any, the words will 
have on the trying Magistrate F 

In my opinion, the mere fact that the trying 
Magistrate is in bis executive capacity sub* 
ordinate to the Distriot Magistrate ought not 
to debar him from trying a case even thongh 
the District Magistrate may have taken a 
strong view with regard to the merits of that 
ouse. It has not been shown that the trying 
Magistrate is even aware of the Di-striot 
Magistrate’s views, but even if be is I oannrit 
agree that it is reaf>onable to fear that be 
will permit himself to be iiifiaenoed by them 
in the discharge of bis judicial duties. 
The Legislature having chosen to combine 


9 

executive and judicial functions in certain 
offiseri*, we are bound, until the contrary is 
shown, to assume that the duties imposed will 
be rightly performed. 

But it is contended that the trying Magis* 
irate has already shown bias against the 
petitioner, firttly, in not recording the com* 
plaint ID a sufficiently full manner; and, 
sscondly, in not recording orders upon the 
various petitions 61ed before him either 
promptly or at all. Now, with regard to 
the first of these grounds, it seems to me 
that the Magistrate has recorded the sob* 
stance of the complaint and that, if anything 
has been omitted, it will be easy for the 
complainant to make a supplementary state- 
ment during the enquiry which the Magis- 
trate has decided to make. 

With regard to the second ground, I do 
not think there is much substance in it, and 
I am quite satieSed that the Deputy Magis- 
trate is in no way prejudiced or under the 
sontrol of the Distriet Magistrate. 

The result, is that this application for 
transfer will be dismissed and the case will 
be sent back to the file of the Sob Divi- 
sional Magistrate with a direction that be 
will proceed to bold the enquiry which he 
baa decided to hold upon the petitioners 

ccraplying with the directions given by him. 

BoCKHiLf, J. — I agree. ^ 

Application dismaeUi 

Oase sent back. 


LAHORE HIG^ COURT. 
Criminal Rsvision No. 1142 op 1920. 

January 7, 1921. 

Present Mr. Justice Wilbsrforoe. 
EMPEROR— Pstitionbb 


versus 

BUDHA Accd^ed — Respokdsht. 

.inh Act a of 191 C. 8. n 1 '-Pos 




In coDvict.iou3 for manufacturing liquor COQ ^ 
.0 law ana b.ing in po33C..Hioa of 
icutencoa arc absolutely neoaasary LP ' • 14 .. 

raoo.cdJO/. oh. .iaigs, 

3ialk3N with his No. 13. -J of 10th August 

1920. 
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PAOTS.^The fagts of the oase are aon- 

groands for revieioo: 
OUNDS. This is one of aeven aases 

from vrillage D, poke, in Tahsil Zifarwal of 

this d«tmf, U, a.. Sialkot) in wbiah the 

inpoeseision of lain, or 
ilhoit Iignor when the raid was made on the 
villagdby the Ravenoe Asaistant with the 
help of Polioe Offiaera on 3rd April 1920 ; and 
the faat that a large qaantity of Ifqaor 
waa fonnd, showa that extenaive distillation 
was being carried on. and a deterrent 
sentenae is, therefore, absolntely neaessary. 

u® °° whatever as to 
‘ aooaaed. as the raid waa 

sarned oat by a Magistrate and other 
offiaera of poaition. 

The present Exaiee Aat was passed evi. 
dently beeause the old law waa not aaffi. 
•lently deterrent and. for the reasons given 

sLl”"''' (1). a much severer 
sentenae is oalled for. 

Government has been pnt to heavy ex- 
pense over these eases, inalading the re. 

granted, and the 
fines which have been imposed are not 

^ mif ®over that expense. 

ihe aoaused in this ease was found in 
powesBion of 14 and 8 chitah of 
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periods of imprisonment if the aonviations 
bad not taken plaoe some seven months 
ago. In these airaamstanees, I do not 
think It neaessary to award any period of 
imprisonment, but enhanae the fine in eaoh 
aase to Rs. 2C0, or in defaalt six months’ 
ngoroas imprisonment in all seven oases 
exaept that of Sondar and Paqir, two bro- 
there who were found jointly in possession. 
In their ease I enhanee the fine to Rs. ICO 
against eaoh of the aonviots. or in default 
three months’ rigorous imprisonment. 

Fine enhanced. 


Sardar MMab Sivgh, 
Fablu Pro«eoHtor. for the Petitioner. 

order TK^’“=' ' 

has Sessions Jndge otSialkot 

L.V o, of oonvietioD, under 

a f- ‘he poe' 

session Ota large amount of illi.itly aie- 

■lied liquor, owing to the inadequaey of 

sesTh!"'* O' 

'^6^. ssnteneed 

LhnT "‘■ish Sir Donald 

manutr • “■“* "onvisOons for 

lo thi • f tfc»t this was 

Csiny tl,' '’“‘T Wislature when 

passing the new Eiaise Aot. I agree with 

ed° wera°“-g^“‘!*“ »ward^ 

enhan.o inadequate, and should 

the sentenoes and award substantial 

ill osr T « ^ 


PATNA HIGH COURT. 
Crimikal Revision No. 573 of 1920. 
January 7, 1921. 
?r«5«nf:-.Mr. Justiee Das and 
Mr. Justioe Adami. 
RAMESHWAR SINGH — Petitioner 

versus 

EMPEROR— OpposiTE.PiRTY. 

Cnmtmf Procedure Code fActV of 1898J « qai> 




Tko examination of an accused person before all 
the witnesses for the prosecution have beenexamined 
IS illegal, as it contravenes the provisions of 

tion R42 of the Criminal Procedure Code, and the 

illegality is sufficient to vitiate tlio trial, [p. 660. col! 

Criminal revision against the order datAf^ 
the 2nd Ootober 1920, of the Sessions Judge 
Dbarbange, dismissing the appeal of the 

ant* sentence 

by the Sub-Divisional Magistrate, Darbhanrra 
dated the I6th September 1920. ^ ' 

Mr. /. N. Mat/r.i, for the Petitioner 

The Assistant Government Advooate for 
tbe Crown. • 

JUDGMENT -This application, in our 

view, IS entitled to susseed on one point 
namely, that the Trial Court has eontraven! 
ed the provisions ot seetion 342 nf 
Criminal Prooedure Code. 

It appears that on the 28th July 192n 
the uomplainant and two witue.ses ou behalf 
of the oomp ainant were examined in obief 
Charge wae framed againet the ae.need on 
that date and the aeoueed wae examined 
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under the provisioo of seotlon 342 on the 
the fame day. On the 2nd Aogost the 
•omplainant and hi^ witnes^efl were ero^e* 
ex'tmined. and on the 13th September the 
Medioal O$oer was examined on behalf of 
the proeeention. It was nrged before ne, 
in the Bret place, that the Trial Court ehoold 
have examined the aoeueed not only after 
the examination-in^ebief of the complainant 
and hie two witneepes bot after their oroer- 
examination and re*examination ; and, in any 
oapp, the Coort should not have pot ary 
questions to the aoaofed un»il all tt e wit- 
nesses, inalodirg the Mediflsl OflSaer, had been 
examined in the oa"e. It is, in our view, 
unn^eessary to deal with the first question 
whiob is of some donbt and diflBoulty, but in 
view of the decision in the ease of Raghu 
Bhumii v. Emreror (l>, the eonviation ie 
liable to b^ set aside in view of the fact that 
the Trial Court put qneationa to the aoonsfd 
persons before the Djotor was examined, 
It was orsed on behalf of the opposite 
party that the whole objfot of puttinR ques- 
lions to the accused person is to enable him 
to explain any oiiaomstanoea anrearinar in 
the evidence auainat him, and the Trial 
Court substantially performed its doty in 
putting questions to the aaoosed persons 
after all the material witnesses fur the 
prosecution had been examined. It was 
farther orced thnt the medical evidence te 
purely formal evidence and as there ts no 
cironrastanoe in that evidence against the 
accused person, the Court was within its 
rights not to wait for that evidence \We 
do not think that this arcuraent is admis- 
Bible in view of the decision to which we 
have already referred. Apart from that 
we cannot fay, as a general role, that medical 

where the Leaislatnre rays definitely that the 

Court shall put questions to the accosed per 

fion gere.allyon *‘’^*'T^nd 

for the prosecution have been examined and 

before be is called on for 

not an admissible argument that the Court 
niay do so before all the 

nesees have been examined. We would, i beie- 

fore, set aside the oonviotioD of the 

and direct that be be re tried aoocrding to 

0 c/c'' ft ntide, 

(1) Dfilnd. CaB.49i 6 P. L. J. 4b0i 1 P. L. T. 24I( 
81 Cr. h. J. 705. 


LAHORE HIGH rOtJRT. 

CaijaiMAL Appeal No. 744 op 1920. 

January 6, •* 21. 

Present : — Sir Sbadi Lai, Kr., Chief Joetioe, 
and Mr. Justice Wilbsrforoe. 

CHUNI LaL and ANoruEB — A ppbllarts 

versus 

EMPEROH — R*»pnKr'T!VT. 

Confession, when can be used against co^accusei. 

The test as to w’hether the confession of nn nccused 
person can b“ U'Cil as avainst his co-ac’ciiscH is, 
whether the person mak ii" such cniifession could 
have been convicted on that coi.fcssion of the crime 
with which he and bis co-accused were charged, 
[p. f'b , col. 

Appeal from the order of the Sessions 
Judge, Jbelum, dated the Ifith October 
1920. 

The Hon'ble Pandit 8hej Warain, E. B , 
for the Appellants. 

Lalay<n’L>2, R. B., Assistant Legal Ra* 
msmbraucer, for the Rsspondent, 

JCDG JENT.— The two aposllants in this 
ease, Tara t;hand andOhuniLvl, have bsen 
cir.vicled of tbs ronrder of their sister, 
y.usnmmnt Rikbo. on or about the Ist of 
Mav last, and have been eentenoed to death 
sohjofli to the oonfirmaiion of this Cnnrfc, 
The Assessors were unanimnns in finding 
them gntlfy of the murder. We have heard 
their appeal argued by Mr. Sheo Narsin 
and the eentenoes of death are before us 
for confirmation. The fiots as given for 
the prosecution bri<H/ are that Tara Chand, 
who i-j a rcliJ-irt ot Pindi Kalo, was living 
there with his three sinters, of whom 
yufarr.mat Rikbo, aged 13, was the eldest. 
Hia brother, Ohuni Lai, who is an ap- 
frertioe Pofioart, 0 ‘ed to hve with him fmm 
time to lime. The brothers had heard 
rumours regarding the oharaster of their 
si t-r, and it is stated that they were also 
unable to afford the neoessaiy m- n^y for 
effecting her marriage. They, therefore, 
decided fo do away with her. ’ Early in the 
morning they persuaded ber to come out 
with them on the pretence that they were 
going to their own village, and when they 
had reached a well about a mile from their 
village, they made her dismoout from h‘r 
pory ard Tara C^'aid prroeeded to kill her 
wi'h a lola Afitr doirg so, her bfad was 
fivered from the body and ibe latter was 
tbrowD into the well- The head was takeu 
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to a sanrl-bill about a mile away and 
bariei there. The batohet with wbieb the 
mordar was dotnmitted was thro^-n ioto a 
oaDal. There was no trace of the murder 
till the lOih of May when the body was 
foaod in the well and a report waa made to 
the Poliae, bat no olae was forthoom'DSf. 
0 ] the 20 ch of M*y Salta o K lan, h'imb irdnr, 
informed the Polioe that be had heard that 
Tara Ooaud and others had killed ^u^amnat 
Rakbo. An iovestisratioa then aommeneed 
and Tara Ohand took the Polioe first to the 
spot where the akall was buried, then to 
the eanal where the tiki had bseo thrown 
and, finally, he showed them some blood* 
stained earth near the well in whioh the 
aorpse had been found. Hs first appeared 
willing to make a oonfee^ion but ohangsd 
his mind when brought up before a Mjg.s* 
trate. 

His brother, Ohuoi Lai, was arrested on 
the 26th cf May and made a oonfession 
before a Magistrate on the 28ih. In this 
oonfession he stated the fao^s as described 
above. The bead and the body were not 
capable of identification. 

We have first to consider the oonfession of 
Ohuoi Lil. In this he stated the annoyame 
to himself and hie brother at the immorality 
of their sister. Ha slated that Tara Ohaod 
proposed to do away with her, that he agreed, 
that they took her out on the early moroing of 
the 1st of May cn the oreteit that they were 
going to their own village, that, when they 
had reached the well, Tara Jhand killed her 
with a hatchet, and that they then both 
prooeeded to conceal the body and the head. 
Tois confession wai retracted bef ire the 
Committing Magietrata and ths dessiona 
Judge, and Mr. oheo Narain urges that, 
bdioqf a retrdotei ooofddaion, it; shoold not 
be considered as against eituer of ths ap- 
pellants. He next urges that it cannot bs 
taken in evidence against Tara Chand on 
the ground that Ohuoi Lai did not ino ilpate 
himself in the crime equally with his brother. 
>eiiher of these arguments apoeara to us 
to have any force, h is truo that in soveral 
jcdgmeote it has been hell that it is no-iafe 
0 *9e a conviction merely upon a ratraoied 
oonfession, but this pruposicion does not 
apply to the present case, as there are other 
otrong ctfoumstaocial p^eoes of evidensa 
iniulpttiQg b)tb the appelUots. As for the 
oon eation that the confession cannot be 


used as agatnet Tara Gband noder the pro> 
visions of sections) of the Evidence Act, 
we again do not agree with the learned 
Counsel. The teat in scich oases is, whether 
the person making such oonfeseion could 
have been convicted on that confession of 
the crime <«ith whioh he and his oo-acou'ed 
were charged, In this case Obuni Lai 
clearly admitted a previous conspiracy to 
murder bis aiater ; he also clearly admitted 
that OQ the day of the murder she was taken 
ont under a false pretext by himself and 
hie brother and finally he confessed that be 
was present while hie brother actually killed 
the girl. As Mr, Jai Lai for the Grown 
points out, it was not nece-sary for both the 
brothers to commit the fatal assault, and, 
moreover, they appear to have bad only one 
hatchet between them. We bold, therefore, 
that the oonfeisioD of Chant Lai can be taken 
in evidence against Tara Chand. 

Tners is good circumstantial evidence 
which leaves ni doubt as to the truth of 
Ctiuni Lai’s coofesi^ioa. In the first place, 
there are t-wo witnssses, Diwan Chand and 
badha Mai, who state tuat they saw the 
tvo brothers taking oat the girl oo or about 
the tst of May after whioh she was not seen 
alive. There is next good evidence that 
Tara Chaol when qiestioned about the dis* 
appearance of bis sister gave a false account 
namely, that she had gone off to her own 
village and died there, Moreover, neither of 
the brothers took any steps regarding the 
disappearance of their sister. Next, there is 
good evidence of the discovery of the sknll, 
the hatchet and the blood-stained earth at 
the instance of Tara Uhand, This svideooe 
by itself is of great weight as against Tara 
Chand as, knowing the whereabouts of the 
skull, etc , he bad no motive whatever, as 
might be the caae with an ordinary stranger, 
to conceal bis knowledge. It is impossible 
also to underctaud now be couli have ontaiu* 
ed hie knowledge except by participating in 
the crime. 

Mr Saeo Narain addressed other argu* 
imots to us regard. ng the prosecution case. 

Ill the first pi ice, be pointed ont chat it waa 
admitted that the body and skull had not 
been identified as of tbe murdered girl. Tois 
is oopreot, and was due to tbe decomposition 
whioh had set in. The point, however, is 
ofsmiU importance in the present oa.se in 
the presence of the confession of Gbun: 
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Lai whioh we hold to be a troe oce and of 
the other evidenae in the oabe. Regarding 
thi® ftonfeseioD, Mr, Sbeo Narain bronght it to 
our notice that Tara Chand aleo waa bronght 
before a Magistrate to oonfess bnt that it 
being explained to him that bte oonfeseion 
would be need against him he withdrew. 
Conneel nrgea that if Cbani Lai bad also 
been made to nndeistand the reenlt of bis 
eonfeesion, be would also have refused to 
make a statement. It is olear, however, 
from the evidence of Sheikh AH Muhammad, 
Magistrate, that all proper precautions were 
taken, that Cboni Lai was given a period 
of 15 or 20 minutes to think over bis action 
alter the departure of tbe Police and that 
be made hie statement voluntarily. 

We consider that there cannot be the 
elighieit doubt that tbe two appellants 
conepired together to morder their sister 
and did fo as has been found by tbe Sessions 
Jodge. We, therefore, confirm their con* 
viotions for murder, and, being unable to 
find any extenuating circumstance in tbe 
case of Tara Chard, we confirm the sentence 
of death. In the ease of Chuni Lai, how* 
ever, we muet take into oonsideration the 
fact that he is a ycntb and was probably 
led away bj his elder brother, and in his 
care we alter the centenee to one of traus* 
porlaticn for life. 

Sentence altered. 


PATNA HIGH COURT. 
Criminal MncELLAnious Cass No. 06 

OK 1920. 

September 14, 1920. 
rrerewt:— Mr. Justice Jwala Prasad. 
SHIVADHIN SINGH— PsTiTiOKER 


versus 

EMPEROR-Opposite PiBiY. 

Ciiminal Procedure Code (Act rof\f>9S), 

_ \pp1icalionfor trauf^fcr—l'rror of judgwc^l, udicthet 

round for di>ec(ivo trfi,»^frr-.U.cetor.<, chocn^iny of- 

Ul'jcc(k-n,ichdl*crcan be taken. 


Mr-io fUluiv.' 

a rtoseculion ^v.tucsb for ,.rnca.esaiDiDaUon ana 
insisting on liis being aummoned aa a witness lor 
the deience, or disallowing objectiona ne to 1 1 o 
fitiicbs oi u 1 ciwou to tcive ua au aese-coi'. or le*- 


mitting the prosecution to examine a witness >n 
chief on the substantive case of the prosecution 
after the defence has disclosed its case in the cross- 
examination of the witness, — are insufficient, in the 
absence of prejudice in the Judge, to direct a 
transfer of tbe case for trial by some other Court i in 
such circumstances as the foregoing, however, tbe 
accused is entitled to a trial denovo. [p. 68’, col 2.] 

Section 284 of the Criminal Procedure Code 
empowers a Sessions Judge to choose such assessors 
as he thinks fit from the persons summoned to act as 
such and there is no express provision for objecting 
to the eeleotion of an assessor. But there is no 
reason why an objection of presumed or actual 
partiality should not be allowed, particularly when 
it is urged at the time of the selection of the 
assessor, [p. 665, cols. 1 & 2 ] 

Applieatiou for tho transfer of a SesBions 
case pending in tbe Court of the SesBions 
Judge, Mongbyr. 

FACTS appear from the judgment. 

Mr. 3. N. Sahay (with him Babu J, N. 
Maitra), for tbe Petitioner.— The aBseseors 
eboBen are both tenants of the Goenka 
Estate, whose Tahsildar was killed, and, 
therefore, the Court is not impartial. Tbe 
opinion of tbe aBseeBora is entitled to great 
weight and in aase of oonviation it will be 
difficult to induce the superior Court to 
take a different view — cites Queen v. Eum 

Dutt Ohcwdhry (1). „ i 

The prosecution tendered P. W. Bansilal 
for cross-examination and after he was 
areas- examined by the defence the learned 
Jodge allowed the Publia Froseautor to 
examine this witness-in-ebief. This is 
illegal and has seriously prejudiced the 

defence. _ . 

Mr, Manohar tail (Assistant Government 

Advocate), for tbe Crown, reads seotiou 284, 
Criminal Procedure Code. The assessors have 
to be chosen as the Judge thinks fit. But here 
the Judge ooneidered the objeetion of tbe 
accused as to the partiality of the aBsesBors 
and overruled them. The High Court can* 
not interfere with that decision. Compare 
section 279— even a decision by a Judge as 
to tbe objection to a Juror is final, in a 
ease where the verdict of tbe Jury is bind- 
ing on the Judge, a forixori in trial by the 
aid of aBseBsors, where their opinion is not 
binding on tbe Judge. The assessors chosen 
are respectable men and their being tenants 
of Email areas of land in a large estate 
ahoold be no diequalification. They must be 
presumed to give honest opinions. 

0)23W. li aSCr. 
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As to tbe objootioi} to tho oxamioatfoD* io« 
•hief of witness Baneilal, reads eeotion 138. 
Indian Evidence Aot. Tbe Judge ean allow 
soy QQestioD to bo pot in ro examinatioDi 
whieh is praatiaally an examination, in- chief. 
The aooased have not been prejodioed. 
They oan eross-ezamine the witness if any 
new matter is introdoeed. 

In any event, these are mere errors of 
prooedure and oannot justify a trans. 
fer. 


^ Mr. 5. N. Sahay in reply.— I admit see. 
tion 234 says that the assessors shall 
be ohosen as tbe Judge thinks fit. but 
this section does not oontrol section 526, 
Criminal Procedure Code. If tbe High 
Court is satisfied that the assessors are not 
Impartial, then I am entitled to a transfer. 

The accused can have no confidence in such 
a tribunal. 


JUDGMENT.— This is an application for 
transfer of a Sessions Trial pending 
m tbe Court of the Seesions Judge of 
Mongbyr. 

The petitioner. Shivadhin Singb, alocg 
with others was placed on his trial before 
the Sessions Judge of Mongbyr for having 
committed riot in the course of which one 
Raidbari Lai, Tabsildar of the Goerka 
Estate, was killed* There was, therefore, 

a charge also under section 304, Indian 
Penal Cede. 


commenced on 27tb Aognsi 
The Civil Surgeon, as Superintendent of Ih 
Mongbyr Jail, reported that one of tb 
accused, Baoba Tiar, was ill snd was unabl 
to attend the Court. The remaining aocuset 
applied for an adjournment of the case b( 
that there might not be a separate tria 
and consequent double expense and haras 
ment to them. This petition was rejectee 
and tbe trial proceeded. 

finmmoned for the day 
Mahto (2) Jamna Matbo 
KS) Krishan Dayal Bbagat, (4) Mabadec 
Ohoudhury (5) Professor P. G. Dutt and 
vol Ram Prasad Singh. Noa. 1 and 6 dio 
not appear. Professor P. G. Dutt did not 
understand Hindi. Out of the remaining 
three assessor.^, the learned Sessions Judge 
selected Jamna Mahto and Krishna Dayal 

objeeted to the selec 
ftssessor on tbe 

g oundthat hewason intimate terms with 
Kcdar N»th Goenkf, proprietor of 


Goenka Estate, and master of the mm who 
was killed, and that another assessor out of 
those present be selected. Tbe learned 
Sessions Judge asked tbe assessor about this. 
He denied being intimate with Kedar Nath, 
but admitted that he was a tenant of tbe 
Estate. Tbe learned Sessions Judge over* 
ruled tbe objection. 

The petitioner then applied for post- 
ponement of tbe case to enable him to move 
tbe High Court for a transfer. This 
petition also was rejected with the observa- 
tion “Shivadhin Singh has plenty of time 
to move the High Oourt before I reach the 
stage (if 1 ever reach it) of calling upon him 
for bis defence.” 

Tbe trial proceeded on. In the course 
of the trial the Public Prosecutor tendered 
a prosecution witness, Bansi La), for cross- 
examination. Tbe witness was cross-examin- 
ed on behalf of the accused. Instead of 
confining himself to questions arising out of 
the cross examination, the Public Prosecutor 
was permitted by the learned Sessions Judge 
to examine the witness de novo as a principal 
witness on behalf of the prosecution with 
leave to further cross. examination by tbe 
accused. 

On the 4th of September tbe medical 
witness, Charn Chandra Sur, failed to attend 
though summoned by tbe Sessions Conrfc, 
His evidence was admitted under section 509 
of the Code of Criminal Procedure in spite 
of (be objection by the accused that no 
opportunity was given to them to cross, 
examine the witness. The Court directed 
that tbe witness be summoned for the 
defence on the I3tb September, but the 
accused refused to have him as their own 
witness. 

The prosecution evidence closed on the 
4th of September and tbe accused were 
called upon to enter on their defence. 

Tbe petitioner filed another petition im- 
pugning the impartiality of the second 
assessor Krishna Dayal Bbagat upon the 
ground that be was also a tenant of the 
Goenka Estate. It was further stated that 
both the assessors were putting up in the 
Dharamsala of Kedar Nath Goenka and 
were having communication with the opposite 
party. 

Tbe petitioner was granted time by tbe 
learned Sessions Judge to move this Court 
for a transfer of the case, The application 
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was prepared on the 3rd Seo^'emher and waa 
filed on <be 6th. The allegatione mide in 
the petition nf the th Sep^eniber be'o'e the 
learned Sessions .lodge were enbseqaently 
set forth in a eopplementary petition filed 
on the llth September. On the aforesaid 
aliegations the petitioner a<ik‘’ the Coart to 
transfer the ease from the file of the learned 
Sessions Jodge. 

The learned Sessions Jodge has sobmitted 
a report opon the allegations made in the 
first petition for the transfer. No report 
ooold be had from him on the sopplemeot. 
ary petition, as that was filed on the llth 
September after the report of the S‘‘S'^ioc8 
Jodge nas transmitted. T be learned A^eis* 
tant Government Advocate was given a eopy 
of the petition of the llth September. 

The allegations set forth in the first peti. 
tion are almost admitted, ezeept that the 
learned Sessions .lodge oooH not verify the 
alleg^ition as to the A89e8<3or Krishna Diyal 
Bbagat being a tenant of the G >enlra Estate, 
inasmoeh as that witness was not present in 
Coort having been sommoned for the 13th 
of September, the date fixed in the ease. 

The prinstpal allegations set forth in the 
seeond petition of the ilth September are 
borne out by the order>sbeet and, therefore, 
do not reqoire any farther investigation. 

The groonds nrged for the transfer on 
behalf of the petitioner may be sommarised 
as follows:— 

(1) That the assessors are not impartial 
and are interested in the resole of the oa^e in 
favour of the profeootinn, they bei« g tenants 
of the Estate whose Taheildar was killed. 
The oODSliiotion of the Court was, therefore, 
illegal and irregular. 

(2) That the learned Sessions Judge eom- 
mitted grave irregularity in sllowing the 
proseoution witnese, Bansi Lai, to be examin* 
ed in ebief by the FuLLe Proseou'or after he 
was oross.examined on behalf of the aoaosed 
on being tendered by the Pobli# Prn-eeutor. 
This has prejudioed the aooused in the 
defenee. 

(3) That the learned Sessions Jodge has 
illegally admitied the evidenee of the 
medical witnese, Oharn Chandra Sor, under 
seotion 509 of the Code of Criminal Proee- 
dure without giving an opportunity to tbe 
aeaoeed to o.oss-examine him. 

Tbe consideration of the oforera'd grounds 
becomes immaterial in view of tbe fact 


stated by the learned Sessions Judge in his 
letter of the 9th S-p‘ember 1^20 that the 
defence have given a list of 50 wirnce^es 
and that it would not be possible for the 
learned Sessions Judge to finish the trial as 
he is about to go on leave on October ist 
and the attempt of the accused to secure 
de no'o trial will doubtless succeed. This 
apprehension was also felt by the learned 
Sessions Judge on the 27th August when be 
commenced the trial, for he noted in the order* 
sbeeh of that date when Shivadhin applied 
for lime to move this Court for a transfer, 
that Shivadhin had ample time to move tbe 
High Court before he would ever reach the 
stage of calling upon him for hie defence. This 
is aleo obvious from the third objection of the 
aconeed referred to above which must prevail 
fop the D >otor will have to be cross examined 
by the accused. No doubt, seorion 509 of 
the Cede permits the deposition of a medical 
witness taken in the Commitment Court to 
be given in evidence at tbe Sesf'ions trial, 
but that is subject to the condiaou that the 
accused should have been given full oppor- 
tnnity to cross-examine the witness and the 
Court may, if it thinks fit, summon and 
examine such a witness as to the subject* 
matter of his deposition. In the present 
ease the accused reserved the cross-examiDB* 
tion of tbe witness in tbe Commument 
Court which apparently was allowed and 
the witness was summoned by the Sessions 
Court to give t-vidence on behalf of the pro* 
eecotioD. Although, therefore, the accused bad 
an opportuniry of orogs-examining the witness, 
they reserved it with the leave of ibe Magis- 
trate for the Sessions Court. The Sessions 
Of art also apparently confirmed this, luas* 
much as it summoned the witness which 
would not have taken place if bis evidenee 
in the Commitment Court wae to be accepted 
without any opportuniiy of cross-examina* 
tion being given lo the accosfd. Though, 
therefore, the evidence recorded 

might have been rightly admitted under 

section 50-*, the aeaoeed ^ 

eross-examine tbe witness and tbe Court was 

apparently in errer in 

the witness when he did not attend on the 
4th beptember and in^sted upon his being 

called as a defence witness. 

As to the second ohjeotior, namely, that 
Bansi Lai should have bf^en allowed to bo 
eiammed in .hief by tbe Pnblie Proee.ntor, 
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a referenae may be made to peotioD 13S 
of the Evtdenae Aat (vhiob ]ay$) dowa tbe 
order io wbiab the wicoepe aboold be oroPB- 
examined and re ex-imiced. After the 
orose*examination of tbe witness on behalf 


of the aooQBed the re examination woald 
ordinarily be direoted to tbe explanation of 
the matter referred to in the oroBS-examina* 
tioD. No donbt, a new matter may by the 
permission of tbe Conrt be introdneed, with 
leave to tbe other side to arose examine 
tae witness upon that matter. But this 
oannot possibly entitle the proseamion to 
examine in>obief on tbe Bubstaotive ease of 
tbe pro*eontion after tbe defenae has diselossd 
its ease in tbe oross^examination of the 
witness. Tbe prooedare adopted by tbe 
learned Sessions Jndge «aB, therefore, 
irregular and prejadiaial to theaooased. 

As to tbe first ground referred to above, 
namely, that tbe assessors were not properly 
^eleotedjin spite of their having been oballeng* 
ed by the aaonsed then and there, 1 tbirk 
there is mnoh enbetanoe in it. Great neigbt 
is attaobed to the opinion of the assessora 
and tbe aoaosed is entitled to an impartial 
and onprejodiasd opinion. Jn the case of 
Queen v. Ram Dull Ckowdhry (1) Jackson, J., 
in agreement with tbe opinion of 
Woodrcffe, J., held that tfeaesessorashould be 
aeleoted jndiaially and with great oaation, 
Tbe opinion of the assessors in that ease was 
disoarded upon that gronnd. Tbe learned 
Judge himself is oonsoions of this principle 
when he says that he is always re^dy to 
lieteo to any reasonable objeoiion to tbe 
seleotioD of an asse'Sor. The assessors in the 
partioolar ease may not be iniimate personally 
with tbe present proprietor Eedvr Nath 
Goenka, it is admitted that tbe manager of 
tbe Eatats, who is a relation of tbe proprie* 
tor, is naturally taking keen interest, as 
staled by the Jodpe, on behalf of the 
prosecution inasmnob as tbe Tahsildar of that 
Estate »ta killtd in the riot, Tbe assessors 
are the aomiited tenants of tbe estate. This 
m itself is a sofificient gr^and for the aoouaed 
to mistrnst tbe impartiality of the assessors 
and tbe relatiotship of landlord and tenant, 
or of master and servant creates an incapacity 
in a parson to ait as a Judge or an assessor 


in a case. No donb^, section 284 empowe 
tbe Judge to choose saih as'sess^ors as 
thioka fit from the persons summoned to n 


as 8aoh. andjjthere is no express provisioa 


for objecting to the seleition of 
an assessor as is tn tbe case of Jurots nnder 
section 2. 8 of the L)ode of Oritninal Proce- 
dure. Bat there is DO reason why an objection 
of presnmed or actual partiality ehooJd not 
be allowed, particularly when it is urged at 
tbe time of the selection of the assessor. I 
am folly alive to tbe distinction made io tbe 
Code between the selection of the assessors 
and tbe jnrors which is based upon tbe 
principle that the opinion of tbe jnrors is 
final and binding npon the Judge, whereas 
that of tbe assessors is not. Yet, as observed 
above, the opinion of the assessors is of great 
value both to the Judge who tries tbe case 
and to tbe superior Courls. It is, therefore, 
neoeasary as an eJemeniary priuoiple that 
they should be above suspioioD. I be reason 
stated by tbe learned Sessions Judge why 
the third assessor, even if selected, would 
have b^en incapable of acting as such would 
apply with equal, if not greater, force to the 
other assessors selected by him. Tbe learned 
Sessions Judge reports that he has now dis. 
severed thit tbe third assessor, Mabadeo 
Chondbnry, was a caste-man of the aconsed 
and hence it woald have been a valid objec- 
tion to bis being appointed a? an assessor. 
This connection is disputed by tbe defence. 
Accepting it to be correct, if it was a valid 
objection on behalf of the prosecution to 
Mahadeo Choudbury acting as an asseesor, 
the fact that tbe other assessors were 
tenants of the Goenka Estate was still more 
objectionable from the accused’s point of 
view 

There is, however, no prejudice in the 
mind of the learned Sessions Judge himself 
who appears to have been compelled by the 
circumstances to select the assts-ors who 
were present on the date ; nor is there any 
prejudice in him shown from some of the 
irregularities noticed above in the conduct of 
the trial. They were mere errors of judg. 
meat. It further appears that the learned 
Sessions Judge permitted the accused to 
cross examine Bansi Lai after the examina. 
tioo by the Publio Prosfoutor and that he 
direoted the medical witness to be summoned 
for tbe dbfeoce. 1 do not, therefore, think 
that a Bufiioient case has been made for 
taking the case out of the hands of tbe 
Lamed Sessions Judge and to transfer it to 
some other dibtriot. But I do think that 
the accused are entitled to be tried do novo 
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after the eeleotion of iodependeDt assessors, 
and, if the learned Sessions Jadge will not be 
able to oomplete the trial, as it is apprehended 
on aeooant of his going on leave on Oatober 
let, the ease will be tried de novo by bis 
saseessor. 

Order accordingly. 


LAHORE HIGH COURT. 

ChiMiWAL Rbvusioh Petition No. 621 of 1920. 

Deeember 23, 1920. 

Present: — Mr. Jastiee Sbadi Lai, 

Chief Jastiee, and Mr. Jastiee Broadway. 

KHANOON RAM— CoNVicr— P etitioner 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of I860;, s. 451— House 
trespass by iiight with intent to commit adultery^ 
Consent or connivance of husband— Presumption. 

X man who ciitefB the lujusc ot unolher at uiglib 
with intent to tonnnit adultery A>ith his wife is guilty 
of an offence under section 461 of tho Penal Code, 
and if, in such a ease, it is shown that the husband 
was at the time of the occnn-cncc absent from the 
house in the legitimate pursuit of hia occupation, it 
may safely bo presumed that ho neither consented to 
nor connived at any adultery or immorality on tho 
purl of hia wife, 

Petition, under seotion 439, Criminal Pro* 
sednre Code, for revision of the order of 
the Sessions Judge, Maltan, dated the 20tb 
Marsh 1920, affirming that of the Magistrate, 
First Clasp, Alipar, dated the 23rd February 

1920. 

Lila Har Qopal, for the Petitioner. 

Ut. II. A. Herbert, Government Advosate, 

for the Respondent. 

JUDGMENT.— Kbanoon Ram was tried on 
a obarge under sestion 467, Indian Penal 
Code, it being alleged that, on the night 
between the Slat January 1920 and Ist 
February 1920, be had broken into the bouse 
of Ghulam Haider at Dadarwala and had 
stolen therefrom oertain ornaments. Kbanoon 
Ram pleaded that be bad gone to the 
boose of Ghulam Haider on the night in 
question at the invitation of Musammat Phulo, 
the wife of the said Ghulam Haider, in 
order to have sexual interoouree with 
her. The Tiiol Court found that Kbanoon 


Ram bad gone to the house iu question to 
visit Musammat Phulo, and held that, by 
so doing, he had committed an offense 
under seetion 451, Indian Penal Code, and 
oonvisted him aosordingly. Khanoon Ram 
then preferred an appeal to the Sessions 
Judge who, however, agreed with (he Trial 
Court and maintained the conviotion. 
Khanoon Ram then preferred this petition 
under seotion 439 of the Criminal Prosedure 
Code to this Court through Mr. Har Gopal. 

The learned Vakil relied on Brij Basi 
V. Queen-Empress (1), and eontended that 
before a eonviotion under seetion 451, Indian 
Penal Code, aould be had, it was essential 
to prove that the husband of the woman 
bad neither consented to nor connived 
at the adultery, the oommiseion of which was 
the object of the visit. 

It appears that the husband of the 
woman, Ghulam Haidar, is a Havaldar Major, 
and when this ocourrueoe took place was 
away on duty at the Dfaond Cantonment. 
In these eiroumatanses, we do not think it 
necessary to express any opinion as to the 
correctness or otherwise of the decision in 
Erij Basi v. Queen^Emprees (1). In our 
opinion, in a case where it has been 
shown that the husband was absent in 
the legitimate pursuit of bis occupation 
it may safely be presumed that such husband 
neither consented to nor connived at any 
adultery or immorality on the part of bis 
wife. It seems obvious that he would be 
wholly ignorant of what was going cn in bis 
house and that, therefore, be could neither con* 
sent to nor connive at the same. We, therefore, 
see no reason to interfere with the conviction. 
With regard to the sentence, in the circumst- 
ances we considerlthat the period already under- 
gone by the petitioner will enffice, and we 
accordingly reduce it to that period. Khanoon 
Ram will be discharged from hie bail. 

Order accordingly. 

( 1 ) 19 A. 74; A. W.N. (1896) 178; 0 Ind. Doc. (« »•) 
49. 
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PATNA HIGH COURT. 

GsiurMAL Appeal No. 16i op 1920. 

AngQHt 25, 1920. 

Freieni : — Mr. Jastioe Jwala Prasid. 

HARDEO SINGS and OTHiRS^Accusto 

— Appellants 
tersui 

E MPEROR — Respondent. 

Penal Code (Act J.L7 of 1860y, $s. 149, 436, charges 
under, facts necessary to suhstantiate. 

lu order to substantiate a charge of arson under 
section 436, read with section 149, of the Penal 
Code, it is necessary to find that either from the 
inception or at any stage of the occurrence the 
accused wore actuated by the common motire to 
set fire to a house, or that they knew that such an 
offence would be committed in prosecution of the 
common object. Their mere pi'esonce, unless they 
did something to aid and assist the principal culprit, 
would not make them guilty, [p. 66S, col. 1.] 

Griminal appeal against tbe order of the 
Additional Sessions Judge, Saran, dated tbe 
19tb July 1920, in a trial with tbe aid of two 
Assessors. 

Messrs. Q. 0. Pal and Ram Prasad, for the 
Appellants. 

Tbe Assistant Government Advoeate, for 
the Grown. 

JUDGMENT. — The petitioner No. 1, Har- 
deo Singb, has been oonvieted by tbe Ad- 
ditional Sessions Judge of Saran under 
Bdstion 436, and the other petitioners under 
eeetion 436, read with seotion 149, Indian 
Penal Code. Hardeo bae been senteneed to 
4 years rigorous’ imprisonment under eeetion 
436, and the rest to 4 years’ rigorous im> 
priaonment under seetion 436, read with 
eeotion 149. No separate senteooe has been 
passed under seotion 147. Tbe origin of tbe 
ooeurrenoe is said to be an indeoent beba* 
yiour cf tbe aooueed, Banarasi Bberibar, 
in having out jokes with one 
Deokalia, and assanlted her while sbe 
was soraping grass in a 6eld on tbe 
morning of tbe 28th February. Sbe eom* 
plained of it to her oonsin, Alam Dbunis, P. 
W. No, 1, who went to Banarasi for remon- 
strating with him. He found Banarasi and 
bis father, Lai Behari, and the other three 
aeoDsed, Hardeo Singb, leri Singh and 
Biehun Dayal Singh. Alam remonstrated. 
Tbe Boeused did not like the remonstranoe 
and abused and assaulted Alam. Alam oame 
away. The aeensed then are said to have 


gone to tbe bouse of Alam in tbe afternoon 
and found Muaammat Kbedia, sister of Alam, 
at tbe door feeding tbe oattle. Now, oomes 
tbe real part of tbe osourrenee whieb is 
stated by Husammat Kbedia in tbe following 
words : — 


“ On a Satnrday abont 4 months ago, or 
a little over, in tbe afternoon I was at my 
door feeding my oattle. At that time Hardeo 
Singb, Bisbondeo Singh, Isri Singb, Lai 
Behari Bberibar and Banarasi Bberibar 
•ame to my door. They were all armed with 
lathis. Hardeo asked me where Alam bad 


gone. 1 said he bad gone to the fastory. 
Then Hardeo exolaimed “ Betichode kothi 
ect fire to hie honee.” Then, he took 
a handful of straw from my bundle lying 
there and lighted it at the Bbosar olose by. 
He then set fire to tbe sontb west corner of 
of our palani. The other four persons stood 

near with lathis in hand Khobari, 

Walait, Jokban Singh, Bhulai Jolha were 
present when Hardeo asked me where Alam 
was. Hardeo asked me that muoh and 
nothing further. I told him that be bad 
gone to kothi and I did not tell (bem any- 
thing further. This was tbe only oonversa- 
tion that passed between me and tbe aosnsed. 
Tbe aoaneed bad no talk with any of the fonr 
persons named above (Khobari and others) 
Tbe four persons did not stop Hardeo. I did 
not tell Hardeo to desist. Tbe four persons 
thought that Hardeo might not aotnally put 
the fire. Tbe four persons first threw dust to 
put out tbe fire. They went to fetob water 
vessels but the pafent was burnt down in the 
meantime. Many people oame after. The 
five aooused had run away immediately after 
tbe fire was set. Tbe fire bad not extended, 
say, beyond 1 and 2 onbits or so when they 
ran away. I did not partioularly notioe on 
which side Hardeo was facing when he set 
tbe fire ; nor wliich side tbe other four were 
facing just at that time. Tbe four persons 
aforesaid raised a hulla that Hardeo and 
tbe rest ran away setting the house on 
fire.” 


Tbe learned Sessions Judge has accepted 
it, and I have no hesitation in agreeing with 
him. It is supported by reliable evidence 
and is corroborated by circumstances. It is 
not necessary, therefore, for me to enter into 
a detailed discussion of the evidence in the 
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oaae, nor will it be pro6!aSIe to answer in 
detail the oritisi^tus of Mr. Pal impngning the 
probability of the etory. 1 am notimpreased 
with Mr. Pal’e sriiioisms and 1 woald, there* 
fore, take the story of the prcseoation to be 
true in the main. 

The ease againet Hardeo Singh, no dnob^, 
i^ deGoite acd hai been olt^arly eetabllehed. 
The ooorictioQ under seetion 436 ia aooord* 
ingly uca^sailable and ron^t be upheld. 

As regards the other four aeenaed, the 
eviHenoe set forth above by Mutfimmat 
Khedia falls short of bringing the eharge 
hometoilnm. The learned Sessions Judge 
has ooDvioted them (f rioting with the 
onmmon object of committing the offense of 
arson under section l47 and also the offenoe 
of arson itself under eeotioD 4 t6, rfad wiih 
seotion 149, cf the Indian Penal Code, they 
tliemselves not having taken any direot part 
in setting 6re to the house of the oomplaio* 
ant. In order to sabstantiate the oharges 
against ihs aosu^ed, it was neoesaary to God 
that, either from the inoep'ion or at any stage 
of the ooonrrenop, they were aatnated by the 
oommoD motive to eet Gre to the bouse of the 
oomplainant or that they knew that euoh an 
offenoe wonld be oommitted in proseoution 
of the oommon objeot, 

The learned Sessions Jndge has devoted 
bis entire judgment to the disoussion of the 
assault on Deokalie, the subsequent remon- 
strante by Alam and to his house having been 
set Gre to. He has repelled all suggesMons 
made by the defense impngning the veracity 
or probability of all the iuoideots oonneoted 
wiih the arson. The result of bis delib'*ra> 
tion h 8 no doubt led to the oonolusion to 

quote his own words this ease bears 

the staoip of truth.” But there ia not a 
single word in his judgmeot tousbing the 
part taken by any of the four aoouaed, except 
Hardeo, in the inoendiarism. He has not 
said that they oame with Hardeo with the 
intention of setting Gre to the house cf the 
oomplainant nor that they in aoy way 
enoouraged, aidad or abetted him in hie 
nefarious act. He has not given any data 
for his Gndiog whioh he has reoorded at the 
oooolusion of his judgment in lbs following 
word-';— lam oonvinoed that all the Gve 
aocuaed persons firmed themselves in an 
uolawful assembly and determined to commit 
arson.” What was tlie motive cf the aosused 
until Hardeo exclaimed to eet Gre to tbe 


house, is enve^o ^ed in myalery. All that we 
know is tha^ the five accused persons came 
to the house cf Alam, and their motive, if it 
is to be gathered from ths Grst overt act of 
tbeir?, was simply to enquire as to where 
Alam was, for that was the Gret question put 
to Khedia by Hardeo, We do not deGoitely 
know for what purpose ihit enquiry was. It 
might be to punish him farther for his 
insolence and impertinenoe in going to them 
and remo.'istratiog against the mi-’bshaviour 
of Banarasi and that ihsy were not contented 
with the assaolt already dealt to him in the 
earlier part of the day. It might be, as 
eugges'ed by the learned Assistant Govern- 
ment Advocate, that, somehow or other, they 
got scent of Alam’s having gone to the 
factory to complain to Mr. Wintle of the 
ill treatment he bad received at the hands 
cf these persons and henon they went there 
to ascertain the troth. We shall never bs 
able to God out what their real objeot wa», 
Be that as it may. Certainly, their object 
was not to eet Gre for we do not God them 
having gone there prepared to sot Gre to the 
house. No material for setting the hou:e on 
Gre, nor even a macoii-stiok was with them 
as usnally is expected when one goes to set 
Gre to the honae of another. 

The prosecution case is that they 
enquired of Alair, and when they learnt that 
be bad gone to the factory, Hardeo was 
exasperated, for he took it as an insolent act 
on the pare of AUm having gone to compluQ 
to Mr. Wintle agiinst him. In the exiite- 
meat of the m .m«nt, he sudden y exclaimed 
“set Gre to the house.” Woatever might 
have baeo their motive in accompanying 
H krdeo to the house of Alam either to punish 
him further than what they bad done iQ the 
morning or to enquire of what he was doing 
there is certainly nothing to show that they 
participated in tbe motive that suddenly seized 
Harde"', namely, to set Gre to the house. ha 
it was a sudden impulse of Hardeo bimselfis 
clear from the fact tnat he had not witn him 
the acieisories to oirry into etacucton his 
incendiary intantloo, which oerlaioly 
hive baan the case, u he hid coma with the 
delibarate mitive of aettiog Gre to toe hoaja 
of tha complainant. There is . 

show that the oompiuions of EardeP, the 
aooellints before u^ in any way encouraged 

H.»r Uo or took part in it. ii. * 11 

Tbe act of Hardeo was so sudden that aii 
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present were stnored. Kboban\ Walait 
Jokhan SiD^b^ Bbolai Jolba were iDtere^ted 
in stoppiofir the nefarioas aet of Hardeo, 
remaiued at a diatanee standiDg where they 
were, and they did not realtza that Hardeo 
wai really serioaa in hie exolamation. Why 
eboald not tbe eama benebt be given to the 
oompanioDB of Hardeo. They, like the 
foar persona of the eomplainant’s side named 
above, might not have taken Hardeo to be 
fierioDsSin bis intention. They did not in 
any way, not even by gestnre, or said to have 
approved tbe aotion of Hardeo All that 
they did, was to rnn away after the 
boose was set fire to. This was not an 
nnoatoral oondast on the r part as they were 
tbe companions of Hardeo. Evtn if they did 
not disapprove cf the aet of Hardeo or 
prevented him from carrying it ont, they 
ooold not be held gnilty of abetting tbe 
offense of settirg fire to the boose. They 
cannot be gnilty by their mere presence 
anless they did eometbing to aid and assist 
Hardeo in his act. Tbe weighty words of 
Glover, J., in the case of Khaiah Noorul Hoggdn 
V. 0, Fabre Tonnerte (1) would seem to ex* 
ao'ly fit in with the facts of this case. Tbe 
words are: “ From anything to the contrary to 
befooodin tbeevideuoe,NQrul Hoeseinmigbt 
have been nnitble to interfere from want of 
time as well as from want of inclination,’* 
These persons have cot been charged with 
tbe abetment of the offence; nor, as shown 
above, they conld be convicted of abetment 
even if they were charged with it; far less 
then they can be convicted of having a 
criminal intent and a common object of 
settiog fire to the boose of the complainant 
along with Hardeo. Hardeo was only res* 
ponsible for the act committed by him in tbe 
beat of the moment. They could not pos^'ibly 
know that 1 e wonld set fire to tbe h mse. Tbe 
case against the others is not proved. The 
assessors were donbtful as to whether tbe 
case is true or false. Their verdict will, 
therefore, be construed in favour of the 
accused as one of "not guilty ’’and the 
learned Sessions Judge ought to have given 
0 benefit cf that verdict to the aooosed, 
f bJr than Hardeo. Diaagreeing, Ihprefore, 
WUh the view taken by the learned Se.^S’ODs 

fl? I ABide tbe ooovietiona under all 
IDO heads of charges of the aforeeaid four 

(1) 24 W. a, 26 at p, 28 Cr., 


persons, Isn* Singh, Bisnodep Singh, Lai 
Bebari and Banarasi Bheribar. They will 
be acquitted and set at large. 

The conviction and sentence of Hardeo are 
affirmed. 

Conviction rf 4 accutelietaniei 
OonvicHon of one a^rmed. 


LAHORE HIGH COURT. 

Criuikal Rs7i.-9io<( Pbtitio.1 Wo. 1397 

CF 1P2U. 

January 1921. 

Present ’.--Mr. Justice Abdul Raoof, 
HARXAM [)AS u/j-js HaRNAM 
SINGH — PeriTiOaEK 

le^sug 

EV1PBORR— R| SPIKPENT. 

Criminal Pro'-eduie Code (Art r oj iggg) ijo 
proceedings under, when to be taken. ' ' * 

Proceedings under section 110 of the Criminal 
Procedure Code, are not intended to enable the 
Police to get a person sent to ..ail where sufficient 
evidence is not forthcoming to prosecute him for 
any speciho offence. Such proceedings should bo 
takou with greac caronndcautiou [p (j;c, col 2 ] 

Petuion, under stotion 4.19 of ibe’cMminal 
Procedure Code, for revision of the order of 
tbe District Magistrate, Amirtsar, dated the 
5tb June 1920, affirming that of tbe Megts- 

trate, First Claes, Amritsar, dated tbeSist 
Marsh 1920. 

Messrs. Ganpat Uai and Badri Noth Kanur 
for tbe Petitioner. 

Mr. Mockty, for the Government Advocate 
for the Respondent. * 

JUDGMENT.— Harnam Singh, petitiorer, 
has been convicted under section 110, Crtmi- 
nal Procedure Codf, and has been ordered to 
give security to tbe extent of Rs. 8,000 
with two sureties in ihe like sum. * * 

Tbe evidence against him consisted of ten 
persons. The witness No. 1 is a Sub-Insnec. 
tor of Police ; witness No. 3 is also a Sob* 
Inspector of Police ; Bodh Raj ig also a Sub. 

Inspector of Police; witness No. 2, Kasbmira 

Singh, is a Professor of the Kbal^a College 
Amrit.ar; witness No. 5, Shei Singh, is a 
Z:tldar ; Sachet Singh is a Lan-hurdar’ Said 
Ahmad i.s a .<nb Inspector of Police; Ajaral 
Singh IS a Zaildar-, Jawala Singh is a Lambar. 
(far; and Miban Singh ig a Bujedpogh. Now 
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tbe witneseeB NO 0 . 10, 9, 8 aod 7 praetisally 
Bay nothing wbioh may establish a aase 
under section 110. They all speak to tbe 
inoident of a theft of baffaloes at the Kbalsa 
College and in aonneetion with that inoident 
they say that they bad heard that tbe 
bnffaloes had been taken to tbe petitioner^ 
Harnam Singh. They profess no personal 
knowledge and oan swear nothing speoiBo 
against tbe petitioner. Tbe several Sab- 
Inspeotors also depose to tbe theft inoident 
at tbe Kbalsa College and state in oonnes* 
tioD with it that they also heard that Harnam 
Singh had had reputation of being tbe re- 
oeiver of stolen property. Karm llabi and 
Bodh Raj, witnesses Nos. 3 and 4, aertainly 
speak as to oertain other matters in eonneo* ; 
tion with whioh it was romonred that tbe. 
petitioner wassuspeated as Reoeiver of stolen 
property. Only one witness has deposed 
to a ease in whioh some stolen horses 
were reoovered baok through Harnam Singh 
on payment of hhunga. 

Tbe evidenoe of Professor Kasbmira Singh 
baa been mostly relied upon by both tbe 
Courts below in oonvioting Harnam Singh 
nnder seotion 110. 1 have carefully examin- 

ed tbe evidence of the Professor and all 
that be stated was that a number of buffaloes 
were stolen from the dairy of the Kbalsa 
Collage and that tbe dairy-men told him 
that servants of Harnam Singh had stolen 
them. The Professor also stated that he had 
heard rumours about Harnam Singh being 
a reoeiver of stolen properly. Questioned 
as to the source of his knowledge be found 
himself unable to give any deSuite informa- 
tion. He oould not name the persons from 
whom such information had been received 
by him. 

The prosecution mostly depended upon 
the evidenoe of the Police witnesses. Even 
they were not able to make out a satisfactory 
case under secticn 110, Criminal Procedure 
Code. It hac not been shown that Harnam 
Singh was ever convicted of theft or even 
tried for such an offence. It is not shown 
that any stolen property was ever reoovered 
from his house. Is it possible npou thrs 
evidenoe to hold tbatbe is a habitual offender 
and receiver of stolen property? It may 
be said that tbe witnesfes Noe. 5, 6, b, « and 
10 being /jaihiari and LambaTdars are 
respectable and independent witnesses but 
what have they deposed? Their evidence 


practioxlly comes te nothing. On the other 
band, a large number of witnesses were ei^- 
amiued for tbe defence, iuoluding Lambirdart 
aud Sufedposhes. They were equally respsot- 
able and men of position. Thera is no reason 
why their evidence should not be accepted 
as against tbe evidence of the prosecqtioo 
witnesses. This was not a case in which 
tbe Magistrate shonld have passed orders 
nnder section 110. If there was any truth 
in the allegation that a theft of bnffaloes 
in tbe Kbalsa College had been committed 
by tbe servants of Harnam Singh or by 
Harnam Singh himself, why were not these 
people prosecuted for committing theft? 
Proceedings under section 110 are to be 
taken with great care and caution. They 
are not intended to enable the Police to 
get a person sent to Jail where it cannot 
find sufficient evidenoe to prosecute him for 
any specific offence. 

For the reasons given above, I allow Ibis 
petition for revision aud set aside tbe order, 
parsed under eeotion 110, Criminal Proeedurc 
Code, against the petitioner. The security- 
bond, if already executed by tbe petitioner, 
shall be cancelled. 

Order itt a$ide. 


MADRAS HIGH COURT. 
Criuihal RevisiOH Cass No. 539 of 1919. 
Cbiminal Rcvisiom PstitionNo. I08 OF 

1919. 

July 30, 1920. 

Fretent Mr. Justice Odgers. 
ATHIMOOLAM PILLAI ahootabrs 
ACCOSBD — PBTITIONIRS 
ter$Ut 

PAi^ANIANDI AMBALAM 

— COMPLAIMAhT — R sSPO.’JOBST. 

Penal Code (Act XLV of \8m), s 430--3/»s^ir/- 
tmmingvjoter channel and diverting 

I loss-Offenee— Revision— ^ow pomt, whether can 

taken. 

Accuseil, without auy sort of right, 

itor of a supply channel, and opened a divert mg. 

Lnel; and wore convicted of an offonoo under 

ction 4?0 of the Penal Code : an 

HrW, that the act of tho accused 
tention to cause wrongful loss, and that Ui y 
len rightly convicted, 
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nrged in the lower Court, and not 

for revision, 

cannot be raised at the hearing of the application. 

Petition, noder seetions 435 and 439 of 
the Code of Criminal Proeednre, 1898 
praying the High Oonrt to revise the 
Judgment of the Coart of the Snb.Divi- 
ajcnal First Class Magistrate, Devaootta. in 
Criminal Appeal No. 14 of 1919, preferred 
against the judgment of the Oonrt of the 
Speeial Seeond Class Magistrate. Hamnad, in 
Oalendar Case No. 11 of 1919. 

Dr. 8. Swamtnathan, for the Petitioners. 
Mr. A, Naraumha Aiyar, for the PabJis 
ProsesDtor, fer the Crown. 

Messrs. R. Sadagopachariqr and V K 
Yenkatarama Atyar, for the Complainant. ’ 

OBDER — This is a dispate between neigh. 
U2 'and'' Afr 

Kanmol to the Konjani Kanmoi”. The 

Inri* ^ Sathamangalam Kanmoi” 

and the aseneed m this case are oharged 
^th damming A2_A5 at place B in the 
plan and elearing or making a channel B-Bl 

(A2 flo^iosin 

Indiat Code*“ 

Dr. Sieaei,-no<Aa„, for the ae.osed (ap. 
pellants) urges that the ehannel, A2-A5 
IS not a sopply ehannel, secondly/, that 
thie ie a matter for the Civil Courts, and 

elements lof the ofFeneeof 
mischief are not present here. 

There is no doubt that A2-A5 is a supply 

is^ To’ Courts and 

^e Konjani vill.gers were to enjoy the 

^ted 9;rM “'hToi^*'^®- EAhibil i, 
dated 9ih Marsh 1914 and in it the ehannel 

Therr!^ Ad'niiol (supply ohanne). 

thatthUa”'’ suggestion 

tthis a sporijus docamen^ It. therefore 

of '^Uim oT ““ ‘bo point 

As to th Pslitioners fails. 

dispute the - 

groond of ‘“fcsd id the 

-honld havsT™" *“ i*"'’ “ 

h&n ^ arg9d below. The case 

»"d tCaTT ‘“'"“Criminal Conrta, 

■Py oobio” “““ “ssdssd do, in 

“■s Iodir’Po”“r^ T 

“oshle to say «i ti,-^ ‘ 

Sdy »t this stage that the ease 


is one for the Civil Court alone. 

As to the legal point. 1 think the a.oused 
here meet be taken to have irt«„A a 
wrongful loss, they not only d»m 

held that the intention is properly h"ld 
tTs“ it°ai,‘’ ” ' 7™“*'';' ">>eP the aeensed 

takes It (the water) without any sort of 
This is farther supported by th« 

Er..." ef-'-™. ’ CZS 

iriminal revision oaso must bo dismissed^ 

“* C# P, * 

dzitnissedt 

^^0)lM.262 (P.B.)ilWsir 602; , l„d. Deo. 

(2) 10 B. 183; 5 fnd. Dec. (n, s.) 607, 


CALCUTTA HIGH COURT 
OwMiNAL Revision No. 114 of 1&20 
July 28. 1920. 

PTesent:--Mr Justice Chatterjea and 
Mr. Justice Cuming. 

NEPAL BAGDI-Accpmd 

Venus 

EMPEROR— Opposite P*Riy 

Criminal Procedure Code (Act Ko/ isaai 
—Summary trtal of warrant cases—pfoceduri’ 

In summary trials under Clianttip YYrr n 
Code of Criminal Procedure, the 
scribed for warrant cases shUlV7o)tllZ 
warrant cases, and in such a case th/^ ^ 
entitled to have procose issued ^^comed is 

attendance of tbo prosecution wituegs^^’^foi"^ 
exaniiuatioo. loz cross* 

Criminal reference made by ths Qo., • 
Jodgp, Burdwan. fcjessions 

if n““ J“dgn.ent. 

Baba Btrfkusan Duff, for thfi 

This is a referanse under seofen f'.r 

Criminal Proeednre Code by the I 

Judge of Burdwan. He haa ..r. 

the setting aside of th/ .tyiToT^rtht 
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• 

petiti'^nera under eeationa 457, 380 of the 
Indian Prtoal Code. The petitioner waa 
tried aommarily on the faid ohargea. The 
evidenae for the proeeontion waa given bat 
the petitioner did not immediafly thereafter 
oroes-exflmine the witneaaea for the proaeoa- 
tion. My poitt if', the Magistrate haa 
overlooked the provieiona of eeetion 262, 
Criminal Prooedore Code. Under that eea- 
tion a Magiitrate if boond in a aammary 
trial, to follow the prooedore laid down for 
warrant oaaea if the oiae ooder trial bo 
a warrant case. 1 am entitled to oros^* 
examine the propeontion witnesse? when I 
have entered my dcfenae. I applied for 
proee »=69 for attendanoa of the proseoation 
witneS'^ea. But this waa refu=ed and I waa 
oonvioted. I pubmit this a clear violation 
of the provieions of section 2oi, Criminal 
Procedure Code. A frevh trial should be held 
before a different Magistrate aa I do not 
exp'^ot a fair trial from the same Magistrate. 

No ono anopared for the Crown. 

JUDGMENT.— This is reference by the 
learned Sessions Judge of Burdwan reoom- 
mendiog that the conviction of the accused 
under Peotion 457 read with section 380, Indian 
Penal Code, and the sentei oa of rigorous impri- 
sonment for three months passed upon him 
be set aside on the ground that be was 
not allowed to summon witnesses for the 
proHeoution to oross-exaocine them. 

it appears that the witnesses for the 
prosecution were not cross-examined before 
the petitioner was called upon to enter 
upon his defence; be was triel sum- 
mar. ly. Bat in trials under Chapter 
XXll the procedure prescribed for warrant 
oa^-es ’shall be followed in warrant oases. 
This was a warrant case. The accused, 
therefore, was entitled to have process 
issued for compelling the atiendaooe of 
witnesses for the pro^ecotiOQ for cross, 
examination and be applied accordingly to 
the trying Magistrate. The appIioat.oD was 
refused and the accused convicted and 

fientenoed as stated above. 

The conviction and eentenoe passed upon 
him are accordingly set aside and we direct 
that the case be re tried by pome Magistrate 
other than the Mauietrate who tried him. 

The aeci-ed will continue on the same 

bail as befcro. 


LAHORE HIGH COURT. 

CbIUINAL HtV.SlOM PBriTI..N OaeE No. Il 6 l Of 

1920. 

Janaary 17, 1921. 

P»c«pn2:— Mr, Justice Wilberforce. 
MEHR SINGH asd^notueb — O oHViCrs— 

PETlTlOtilRS' 

versv8 

EMPFROR — R‘'«PONDS^T. 

PunjabExctsteAct(Iof^9\<»). 6 ax •) a'— Po.wa. 

«if>» of illicit liquor by two brothers living jci'nrly— 
Offence, 

Where illicit liquor is found in a house which is 
occupied by two brothers, the presnmption is that 
the elder brother was in possession cf the liquor, 

Petition, uuder section 439 of the Criminal 
Procedure Code, for revision of the order 
of the Sessions Judge, Gnjranwala, dated 
the l3th Jolv 1920, affirming that of the 
Magistrate, First Clasp, Sbeikbnpura, dated 
the I 5th June 1920. 

Sardar Kharak Singh, for the Petitioners. 
JUDGMENT.— The petitioners in this 
cape, who are own brothers, have been 
convicted of being in possession of illicitly 
mannfactnred liquor and have been- sen- 
tenced each to one year’s rigorous imprison- 
ment. I admitted Mebr Singh to bail aa 
I considered that the decision could not 
be upheld as against him. Britfl/, all the 
facts proved against him are that two 
bottles of illicit liquor were found in a 
bonse occupied by himself and hie elder 
brother and that be pointed out some 
broken pieces of a pitcher in the field 
of another person. The latter point is of 
no importance, and, as to the former, the 
possession was presumably that of his 
brother against whom there is other evi- 
denoe that be had been oonoeroed 'o the 
manafacture. 1 aoospt the petition of Mehr 

Singh and order hie acquittal. 

Ae for Mehr Singh, the evidence against 
him is clear and was not criticised before 
me. He ir, however, only 26 years of ago 
and this is his first offence. He has already 
undergone some seven months’ imprisonment 
and I reduce his sentence to the amonot 

already undergone. 

Sentence reduces. 


' i 


Qoniiction $et aside. 




OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Oriminal Revision No. 89 op 1920. 

July 23, 1920. 

Present DanielP, A. J, 0. 

RAJA RAM AMD AKOTHEB — ACCUSED — 

Applicints 

vertus 

^^PER-OR — Oompl*im*mt — Opposite Partt. 

Cnminal procedure Code (Act V of ISflfiJ, s. 110— 

Charge, substantive, failure of— Accused, whether 
liabletobeboundover in security— Ssusptcion, whether 
3Ut8UJication for order to give security, 

Where a substantive charge is made against a 
person, and that charge breaks down, it is improper 
for the Court to make use of section HO of the 
Criminal Procedure Code and bind him over in 
security, [p. 67«, col 1,] 

The mere fact that a person is suspected of 
particular crimes is no justiGoation for demanding 
seounty from him. Evidence that a person had 
been suspected and named in a largo number of 
cases extending over a considerable interval may, 
however, be very useful corroboration of general 
evidence of bad reputation, [p. « 73 , col. 2 ] 

Conversely, in a doubtfu case the fact that a 
person has never been suspected of any offence may 
weaken the general evidence of reputation which is 
given against him, [p. 67x, col. x ] 

Criminal revision against the order of the 
pistriet Magistrate, Hardo), dated the 7th 
Jane 1920, oonSrming ‘he order of the 
Honorary Magistrate, First Claps, Bilgram 
dated the 20th May lS2C. 

Mr. Sdohammad Yusuf Alt, for the Appli' 
oants. 

The Government Pleader, for the Crown. 

JUDGMENT. — This is an applieation for 
revision by two persons, R*ja Ram and 
Jorba Singh, who have been boand over 
under seation 110, Criminal Proaedare Code, 
by ihe order of a Magistrate of the First Claes. 
An appeal was preferred from this order 
under seotion 4Ub of the Criminal Proaednre 
Code to the Uistriat Magistrate who upheld 
Under suah airoumstanaes this Court 
will not ordinarily interfere, but the present 
case involves an important question of prin- 
aiple That prinaiple is, that Courts must 
not make use of Sialion 110, Criminal Pro- 
oedureOode, in order to secure the oonviotiou 
of persons against whom a substantive aharge 
has been made, but bas broken down, A 
daeoity oaaurred in the village of Mundia 
Khera in February last, in that daaoiiy the 
applioante were suspected of being enneerned 

fact, they were named in a eonfoesiou made' 


by one of the accused, named AsharB. They 
were arrested on that charge, but the Police, 
laelieving that the evidence against them was 
insufficient to secure a oonviotion, sent them 
up under seotion 110, Criminal Procedure 
Code, instead. It is admitted that, prior to 
the occurrence of that daeoity, the Police had 
nothing against them. They were not under 
surveillance; no history sheet bad been pre* 
pared of either of them ; they had never been 
named in any report of crime as persona 
likely to have been ooneerned. 

It is sometimes said that evidence that 
persons had been suspected of particular 
offences is no evidence of bad livelihood in 
oases under section 110, Criminal Procedure 
Code. This is true in this sense that no one 
could be bound over under that seotion 
merely because he had been suspected of 
particular crimes Evidence that a person 
bad been suspected and named in a large 
number of oases extending over a considerable 
interval may, however, be very useful cor- 
roboration of general evidence of bad 
reputation. A person known or reputed to 
be a habitual thief is a person on whom 
suspicion is likely to fall when thefts are 
found to be occurring. Conversely, in a 
doubtful case the fact that a person has 
never been suspected of any offence may 
weaken the general evidence of reputation 
which is given against him. 

This being the state cf facts, it was most 
important to ascertain whether the alleged 
bad refutation of the accused had existed 
before they were mentioned in connection 
with the oaooity case, I have examined the 
whole of the prosecution evidence. It is 
quite clear from a reading of the depositions 
that the fact of the accused having been 
mentioned in that case bulked largely in the 
minds of the witnesses, and it was certainly 
in some oases largely responsible for the 
evidence which they gave. The fact has 
also inflaenoed the minds of both the 
Magistrates who have dealt with the case. 
The learned District Magistrate, in summing 
□ p bis reasons for upholding the ease of 
Rija Rum, gtTes it the first place. He says 

“There ir, in my opinion, sufiioient evidence 
on the record to warrant the order of the 
Honorary Magistrate demanding sureties in 
this case. The villagers of their own and 
neighbouring villages are evidently fully 
convinced that the gang among whom Raja 
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R%m was aoDvioted (thars Rooms to bo oomo 
misprint boro) were aotaally aonserned io 
tbo Fobrnary dao^^ity at Mondia Kbora and 
there is further evidenee of previous bad 
oharaoter on the part of the appellant. 

I have examined the evidenoe partieolarly 
with a view to asoertaining how far back 
this evidenoe of previous bad oharaoter goes. 
Not more than three or four of the witnesses 
(apart from the Polioe Offioers) were ques- 
tioned on the Bubjeot at all. Not more than 
one or two of them have said that they had 
beard anything against these aooused before 
the daooity ease, and at least two of them 
distinotly say that they had never heard any- 
thing prior to that time. One of the Polioe 
Officers examined declared that be had known 
Jodha Singh’s reputation lor a long time, but 
the faot that he had never made any report 
about him, or suggested the preparation of a 
history-sheet, or known any ease in whioh the 
aooused was suspeoted or his bouse searohed, 
entirely dieeredits bis testimony. It is safe 
to say that, but for the aooused having been 
named by Aehrah Lai io the daooity ease, 
these proceedings would never have been 
thought of. 

1 aooept the application for revision and 
set aside the orders of the Court below. 
The aooused, if in Jail, will be released. 
The security, if furnished, will be dis- 
charged. 

Application accepted. 


PATNA HIGH OOUBT. 

Criminal Rsvibion No. of 1920, 
December L/, 1920. 

Preicnl:— Justioe Sir B. K. Mulliok, Kt., and 

Mr. Justice Buoknill. 

SAJAN LaLL BISWAS— Acousid— 

Petitionkr 

versus 

EMPEROR— OrposiTi Pabiy. 

Penal Code {Act XLV of Foiyed docu. 

inent tendered to Police during invesligation, whether 
amounts to "use” of forged document. 

WLore a porson during tlic course of a Police 
Investigation tenders a forged document to the 
Invoetigatiug OUlcer, and thereby causes^ that 
effleer to do something whioh ho would otherwise not 


C192i 

have done, be Is guilty of having used a forged docu- 
ment within the meauing of section 47 1 of the t'enal 
Code [p 076, cols, 1 & a.] 

Criminal revision against the order of the 
Sessions Judge, Pnrneab, dated the *i8th 
September 192(), dismiscing the appeal of the 
asoused against his conviction and sentence 
by the Magistrate, First Claes, Araria, dated 
the Slat July lb20. 

FACTS appear folly from the judgment 
of Mulliok, J. and from 55 Ind. Cae. *<(88. 

Babu Qour Chandra tal and Mr. Hasan 
Imantt for the Petitioner, after arguing 
on faots submitted that there is no 
‘User’ within the meaning of seotion 47), 
Indian Penal Code— relies upon Asimuddi 
V. Emperor (I). 

Mr. Manohar Lai (Assistant Government 
Advocate), for the Crown, was not oalled 
upon. 

JUDGMENT. 

Mollick, J. — The facts upon which the 
petitioner has been convicted of an offence 
under section 471, Indian Penal Code, are as 
follows: Mr. P. 0. Lall was the proprietor 
of an estate within which one Janardan 
Prasad held a patni tenure. He brought the 
puini to sale lor ai rears of rent and purchas- 
ed it himself on I6th Marah 1915 delivery of 
pcssession being taken the following Ootober. 
When be attempted to take poceession of 
certain lands in Mouzab Mobanis, which 
lies within the pa^m, be was resisted by the 
petitioner, Sajan Lall, who claimed tjat “6 
had a raiyati interest therein which be bad 
obtained from the pafmVfar, Janardan Prasad. 
The Zemindar then informed the Police that 
the dispute was likely to cause a breach of 
the peace and asked that action should be 
taken with a view to reetrainiug the oppoeite 

party. ^ ^ 

The Police held on investigation, and, m 
the course cf that investigation, the petitioner 
filed a iaslimnama alleged to have been 
exeented by the painidar^ Janardan Prasad, 
in bis favour in the year 1912 giving him a 
raxyoti cettlen ent for the term of one year. 
Tbe Polioe Officer cent this document, to- 
gether with bis report, to tbe Sub-Divisional 
Magistrate requesting that proceedings under 
section 145 of the Criminal Procedure Code 
should be taken against tbe Zemindar on tbe 
one side and Janardan Prasad, the petitioner, 

( 1 ) 6 C. L. J. 46^1 11 C. W. N, 88B| 6 Cr. L. J. 
861 
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Sajao Ldl, aoi^ one other person who olaimed 
as an nnder raiyat on the other. 

The Soh'Divieional Migistrate therenoon 
oalled npoQ both parties to prove their res* 
pastive olaims to possession, bat when the 
ease oame to trial, the seeond party, that is to 
say, the petitioner’s party, 61ed a petition 
withdrawing from the ease and agreeing that 
the first party should be eonfirmed in posses- 
sion. 

After this, at the request of the first party, 
the Sub-Divisional M-igistrate appears to 
have passed an order impjnndiog the 

nama and oommenoed an enquiry into its 
genuineness. 

This took plaoe in 1918. In 1919 a aom- 
plaint was lodged before the Magistrate 
against the petitioner eharging him with an 
offense nnder eeotion 471, Indian Penal Code, 
in regard to the tai/tmnavta. It was alleged 
that the petitioner, knowing that the dueu- 
nient wa^ a forged doeument, had nsed it 
dishonestly in the Poliae investigation. 

It is neaessary to explain that the delay in 
lodging the eomplaint was due to aertain 
proaeediogs whiah took place in 1918 and 
1919. It appears that the first party thought 
that their remedy waste ask for sanation 
to prosecute the petitioner ; but after they 
had obtained sanation from the Sub- Divi- 
sional Magistrate, it was held by the High 
Oonrt that no sanation was neaessary and 
that I he proper aonrse was by eomplaint 
before the Sub* Divisional Magistrate. Upon 
theaomplaiat being filed, the petitioner was 
put upon his trial and he was sentenoed to 
rigorons imprisonment for one year. He 
appealed to the Sessions Judge without 
suaaess, and he now applies to ns to exareise 
our powers of reviHion in his favonr. 

The learned Sessions Judge in appeal finds 
that the taslijnn'XTna is a forgery and that it 
was filed before the Poliae OflBier in order to 
establish the posseseion of the petitioner in 
the lands in dispute. It is quite clear that 
this finding aannot be attaoked ; bnt it is 
urged that the petitioner did not nse a forged 
doaumeot within the meaning of seation 471, 
Indian Penal Code. Now, altbongli the peti- 
tioner may not have based a claim to present 
possession upon the doaument, it was alearly 
bis intention by produaing the doanment to 
make the Sub Inspector believe that he was 
in possession and that he had in 19.2 aaquir. 
ed a good title to the lend. If the Investigat- 



ing Offiier bad aaaepied the petitioner's 
version be would probably have asked the 
Magistrate to bind down the first party. The 
essential point is, whether the petitioner's 
intention was to get some advantage by filing 
the doanment whiah he would not have got 
if he had not filed it. Having regard to the 
airaamstanoee, it was clearly his intention to 
make the Sab-Inspeotor believe that the 
droument was eviden<'e of present possession, 
Whether the petitioner’s alaim was well- 
founded and whether be had good grounds 
for hoping that he would snaoeed in deaeiving 
the Sab-Inspeator is immaterial. It is snf- 
fiaient if the petitioner thought that the 
doanment would be useful to him, and that 
be would thereby get the Sub Inspeator to do 
something whiah be wonld not otherwise have 
done. 

It is next urged that, even if the petitioner 
did file the doanment in order to gain some 
advantage, he did not in the first instanae do 
so voluntarily. It is suggested that the 
Sub- Inspeator praotiaally aompellel him to 
prodnae the doanment by asiciog both parties 
to prove their respeative alaims. There is no 
evidenae that there was any oompulsion and 
it was open to the petitioner, if he bad any 
snspiaioD regarding the genninenei^s of the 
doeument, not to produce it before the Poliae 
Officer. He appears to have realised the 
position when the matter same before the 
Sub- Divisional Magistrate It is aignifiaant 
that, immediately the ease aame on for 
bearing, the petitioner shonld have hastened 
to give up his alaim and agreed to a declara- 
tion in favour of the first party. 

Some argument was addressed to ns as to 
the admissibility of a former statement made 
by the petitioner in a Criminal Court some 
years previously whiah was need in the 
present trial for the purpose of proving (bat 
the tjilimnama was a forgery ; but this 
objection was net pressed, and it is quite clear 
that the statement made by the petitioner 
on that oaaa.sion was legally admissible at bis 
trial in the present case. 

There is, finally, the qnestioo of centenae. 
Hiving regard to the fact that the petitioner 
may have acted under the iofiaeaae of 
Janardan, hia master, and that he withdrew 
his oUim as soon as the ease came before the 
Sub- Divisional Magistrate, we think that a 
senienoe of six months' rigorous imprisonmept 
will meet the ends of justice in this ease. 
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The ooDvlofiioD ia maintaioed and tbe 
Eentenoe is rednaed aocordingly. 

BncsMLi, J. — 1 agree. 

Sentince reduced. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 94 of 1920. 

August 3, 1P20. 

PrfAeti/:— Mr. Uauiel®, A. J. C. 

LACHHMI NARAIN and others— 
Accused — Applicants 
versus 

EMPEROR, Tfcioraa BADRI NARAIN— 

Complainant. 

Criminal Procedure Code ( Act V of , 9 , 106 — 
8 ccurit\j, power of Court of Appeal 01 i?eu/sjc»» todemaudy 
I n case tried by ti'eco/td or Third Class MagUtrate. 

Tlio fact tliat a case is tried by a Secoutl or Third 
Class Magistrate, does not deprive a Court of Appeal 
or Hovisioii of the power to demand security under 
section 106, of the Criminal rroccdiitc Code. 

Criminal revision against tbe order of tbe 
Distriot Magistrate, Partabgarb, dated tbe 
12tb July 1920, modifying tbe order of tbe 
Magistrate, Seoond Class, Partabgarb, dated 
tbe 28th June 1920. 

Mr. 0. F. S. Oehme, for the Appli* 
aants, 

Tbe Government Pleader, for tbe 
Crown. 

JUDGMENT. — This application in revision 
arises out of a safe in which four persons 
waylaid tbe complainant on bis way back 
from Court and attacked him with lathis 
and a hatchet inAioting grievous hurt. 
Tbe Arst Court convicted one of them under 
section 325 and the remainder under seO' 
tioo 321-^, Indian Penal Code. Tbe Appel* 
late Court altered tbe conviction under 
section 325 to one under section 323 and, 
in addition, required the applicants to 
furnish security under eeotion 106, Criminal 
Prcoedcre Code. Tbe only substantial 
pointe taken in revision are directed against 
tbe illegality of (bis order. it ia urged, 
fintt that tbu luwor Appellate Court has 
not como to u distinct Quding that tbe 
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offence involved a breach of the peace ; end 
secondly, that as tbe case was originally 
tried by a Second Class Magistrate who 
could not have acted under section 1 06, 
therefore, tbe Appellate Court bad no power 
to do so. As to tbe Arst point, there appears 
to me no doubt that tbe offence under 
section 32 in the airoomstanoes in which 
it was committed in this case, did involve 
tbe breach of tbe peace. It was on tbe 
second point that I admitted tbe revision, 
on tbe strength of a ruling in Baij Nath v. 
Emperor (1) which supported tbe appli* 
cants. I And, however, that that decieion 
has been overruled by a later Bench deoi* 
sion in Bharat Singh v. Emperor (2), 
In this latter case this Court has held 
that there is nothing in the language of 
section 106 which either suggests or implies 
that tbe powers of tbe Appellate Court or 
revisional authority should be cootrolled by 
those of tbe original Court. The result ia 
tba», even when the case was tried by a 
Magistrate of the Second or Third Class, a 
Court of Appeal or Reviaion has power to 
require security under section 106, Criminal 
Procedure Code. I accordingly reject the 
application. 

Application rejected. 

(1) 10 O. C. 287s 6 Cr. L. J. 302. 

(2) 21 Ind.Cas.384i I6 0. C. 28 I 5 14 Cr. L. J. 
692. 


LAHORE HIGH COURT. 

Criminal Appeal No. 601 of 1920. 

January 15, 1921. 

Prfssjwt:— Mr. .lustloe Broadway. 

HARNAMA alias HARNAM SINGH and 
OTHBBs — Coavjcrs — Appellants 

versus 

EMPEROR— Respondent. 

Penal Code fAct XLV of «. 301 -Intention to 

cau^e dentil — Three persons attacking fourth with lath 
—Criminal Procedure Code ( Act t-' of ^0^), s f'42— 
£.ritmin«liOH of accused person — statement, 

whether suHiciciit — Procedure. 

''hole Ihrob pur so Da attack a fourUi with lothis^ 
llic blows boiD^ dircctcil ut lb© Lead of (bat foi)itb> 
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they must be fixed with the kuowledgo tliat they 
were likely to cause death [p. n7', col. i.] 

A written statement of defence cannot be allowed 
to take the place of the examination of an accused 
person at the close of tho case for the prosocutiou as 
required by section 342 of the Criminal Procodare 
Code. [p. 679, col. 1.] 

Whore however, a Magistrate asked an accused 
person whether he had anything to say in addition 
to his written statement : 

Held, that althougli it would have been better for 
tho Magistrate to have put definite questions to the 
accused, the procedure actually adopted by him 
was not so illegal as to vitiate the whole trial. I’d. 
879, col. 1.] ^ 

Appeal from the order of the Magiatrate, 
First Clasp, with powers aoder seotion i'O, 
Criminal Procedure Code, Ludhiana, dated 
the Slst August 1920. 

Lala Earn Ohand Sdanchanda, for the 
Appellants. 

Kanwar Dalip Singh and Sheikh Niat AH, 
for the Goverment Advocate, for the Re- 
spondent. 

JUDGMENT. — Harnams, Waryaraa and 
Jodha have been found guilty of having 
caused the death of one Jaimal Singh and, 
under section 304 (II), Indian Peual Code, 
have bean sentenced as follows:— Harnama 
to seven years* rigorous imprisonment in- 
cluding three montbe’ solitary oonBneraent, 
Waryama and Jodha to five years’ rigorous 
imprisonment each including three months’ 
solitary confinement. They have preferred 
this appeal and on their behalf I have heard 
Mr. Hsm Chand Manchanda, while the 
Crown has been represented by Mr. Dalip 
Singh. 

The facts of the case are given in detail in 
the judgment of the Court balow. Briefly 
stated, the story is that a singing jalsa had 
been going on at the village from the 14th 
to the 16th March 1920. On the evening 
of the 16th March Jaimal Singh, deceased, 
went to where the singing was going on 
after sunset with a lamp in one hand and a 
stick in the other. He is said to have been 

a state of intoxication, He gave a rupee 
to the singers and then is said to have 
called out that anybody who spoke again 
would be the brother in law of a tailless bull. 

he three appellants are admittedly on veiy 
bad terms with the family of Jaimal Singb, 
notably with Harnam Siigh (P. W. No. 11), 
an QEoIe of Jeimal Siegb. It is raid tl at they 
''■fire prerent at this ju/ra and on hearirg this 
^^^ark made by Jainal Sirgh ab UEcd him. 
aittal Singh returned the abuse and an 


altercation enpued which ended in the three' 
appellanfs attacking Jaimal Singh with lathis 
striking him cn the head and knocking him 
down. 

This story is deposed to by Pesbawara 
Singh (P, W, No, 1) who is a ocusin of the 

deoeaeed and who is supperted in his 

statement fcy Battan Singh (P. W, No 8), 
a second cousin of tbedeceafed, andBaohittar 
Singh (P. W. No. 15) who is also a collateral 
of the deceased. The statements of Hamir 
Singh (P. W. No. 6) and Bhola Singh 
(P. W. No. 14) aie also corroborative of 
Peehawara Singh’s story. That Harnam 
Singh (P. W. No. 11) was on very bad terms 
with the appellants is beyond question, and 
undoubtedly the existence of this enmity 
neflespitates a careful scrutiny of the evi- 
dence of the witnesses who are all related to 
the deceased, more especially as no report 
was made till the merning of the 18tb. This 
delny is due to the fact that Harnam Singh 
himself was not io the village when the 
occurrence took place and did not return till 
the 17th. The deceased was lying in an 
unooneoioue state io Peehawara Singh’s house 
and it was only on the morning of the 18th 
when it was thought that the matter was 
a serious one that it was considered expedient 
to make a report of the ooourrenoe. The 
Larrhirdars of the village knew what had 
happened and they are to blame for not 
having made a report. 

1 have been taken through all the evidence 
on the record by Mr. Ram Ohand, who has 
commented on the statements made by the 
witnesses, and has pointed out the fact that 
some cf the prceecution witnesses have resiled 
from their statements and say that they 
know nothing about the oocurreuoe. It 
seems to mo clear that the whole of this un- 
fortunate occurrence is due to the fact that 
both the appellants and the deceased were 
in a slate of intoxication. At the same time, 
intoxication by itself is not an excuse in a 
case cf Ibis kind, although it may to some 
extent be taken into consideration in mitiga- 
tion of the cfierce. After a careful considera- 
tion of all the evidence for the proeeantion I 
have no doubt that the story told is sub’ 
stantialiy oorrec'. There seems no donbt that 
Jaimal Singh went Io where the iaisa was 
going on flashed with drink and that he said 
the words attributed to him. 1 equally have 
no doubt that the three appellants, being 
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also flashed with drick, resented Jaimal 
Singh’s remarks and abated him. Jaimal 
Singh retnrned the abnee and then the three 
appellants attaoked him. Two of the appel* 
lantfl have also received slight injuries while 
Jaimal Singh’s injary was ehitfly on the 
bead. Aecording to the evidence, Harnama 
was the first one to strike the deceased on the 
head. There are, however, three distinct 
injnries described by the medical evidence on 
Jaimal Singh’s bead and when three persons 
set to work to beat a fonrth with sticks the 
blows being directed at the bead of that 
foortb, it seems to me that they most be 
fixed with the knowledge that they were 
likely to caose death. 1 have no doobt in 
my mind that the injnries to Jaimal Singh 
were oaosed by these three persons. Mr. 
Ram Chand took me partly tbrongh the 
evidence for the defence which, however, 
amounts to nothing. A large nomber of 
witnesses have ccme forward who profess to 
have been present at the jaUa and have 
witnessed the attack. They, however, say 
that they did not see the three appellants 
there. Irdividoally, they all stood on ore 
side, ard it is said that the entire assembly 
fell on to Jaimal Singh oaosing him injories 
from which he died, althoogb not a single 
one of the witnesses is able to say who it was 
who joined in the attack. 

It was next contended by Mr. Ram 
Chand Manobanda that, inasmoob as it was 
diffioolt to ^ay which of the three appellants 
strnok the blow which caosed death, the 
conviction nnder section 304, Indian Penal 
Code, coald not be sostained, and that at the 
most the offence committed by bis clients fell 
within the purview cf reoticn iS'^5, Indian 
Penal Code. Ineopportof his orntention he 
drew my attention to Agra v. Err.peror (1), 
in which Ev-peror v. bhcla Sthgh (ii) was 
followed. The Allahabad lulirg proceeded 
on Queen-Empresi v. Luma Buio'ia (3). 
Now, in these deoieioLs it appears that 
only one blow was stroek on the head and 
tbie to my mind very materially distingn- 
isbes these cases from the present one. Ihe 
evidence in this case is to the effect (hat 

(1) i7 lod. Caa. 888( t7 P. R. 1914 Cr,; 16Cr. L. J. 
20V<» P. t-' R- IP*** 

2 A 2bi} A. W. N. (U07) 51 4 A L J, 10? 5 
Cr. L. J. laO. 

/d) 15* M. 48?; 1 ^oir V9e; 6 Ind. Tec, (k, e.) 


Harnam Singh strnok the first blow on the 
deceased’s head and that the other appellants 
then followed their companton and strnok 
the deceased on the bead as well as on 
the arms and back and that it was not 
till 2 or 3 blows bad been struck on the 
deceaBed's head that be fell. It is also in 
evidence that all the three appellants con* 
tinned bslabonring the deceased after he had 
fallen. According to the medical evidence, 
the sknll was so extensively fraotared (hat, 
in the opinion of the Civil Sargenn, P. W. 
No 13, at least two blows caused the injaries 
to the skull. As has been said above, when 
three persons set upon a fourth and belabour 
that fourth, all three irflioting injuries on 
the head of that fourth, they should, 1 think, 
be fixed with (be knowledge that death 
would be a likely result of their action. 
In there oirenm^taneeB, it seems to me that 
section 304, Indian Penal Code, applies 
iu the case of all the appellants. In any 
event, I am unable to see that the offence 
could be one less than that of grievous hurt, 
and, having regard to all the ciroamstances, 
so far as the injuries themselves are concern* 
ed, there would be no oecaeion to iuterfere 
with (he renterees itflicted. Before, how> 
ever, definitely deciding tbie question I think 
it necessary to refer to another point raised 
by ti e learned Vakil for the appellants. It 
appears that on the olcse of the case for 
the proseoutioD, Counsel for the appellants 
stated (bat he wished to file in written state* 
ments on behalf of his clients. Time was 
accorded him for that purpose and after the 
written statements bad been filed each of 
the appellants was asked whether he had 
anyihing further to ray and replied in the 
regative, saying that be rested content with 
what he had said in his written etateireDt. 
Mr. Earn Chand has contended that this was 
not a eoffioient oompl'anoe with the pro* 
visions of section 342, Criminal Procedure 
CoJe. being incumbent on .the 

Magistrate to examine each of the appellants 
OD the close of the case for (be proeeoutiop, 
whole trial was vitiated and that a re* 
(liftl should be ordered. In support of bis 
jjpjjjention he drew my attention to /Ting* 
Erri^ror V Sterlino ( 4 *, Leputg l.egi'l 
IrcnctT, i ehur ard Orusa v. hiatu^dhaii 

(4) 1 P R !9^6Cr:4r. W. R. 1908: 7 Cr. L. J. 
274; 180 P.L. R. 1908. 
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Singh (5) and Emperor v. Rariehandra Talcher- 
kar (6). I do not aoDsider it netesBary to 
disoasB these ralioge as, in my opinioD, eeotion 
3i‘/, Oriminal Proeedore Oode, is qaite olear 
aod alearly lays down that it is the daty of 
the Magistrate to examine a person being 
tried by him at the olose of the aase for the 
proseaation in order that ths person 
under trial may be in a position to explain 
away the evidsnae against him. A written 
statement of defense aannot, ( think, be 
allowed to take the plase of an examination 
of tbs asaased person, and in this view I am 
sopported by Emperor y. Ansuipa (7). In 
the present ease, however, the written state* 
ment 61ed by the appellants was not allowed 
to take the plaae of an examination under 
seation 342, bnt eaab of the appelUnts was 
qaeationed as to whether he had anything 
farther to say. Although it woulJ have been 
better for the Magistrate to have put definite 
questions to the appellants, I am unable to 
hold that the prosedure aotually adopted in 
this aase was so illegal as to vitiate the 
whole trial. 

Reverting now to the question of sen* 
tenses. No doubt the offense aommitted by 
the appellants was a serious one, nevertheless 
it seems to me that the deoeased brought the 
trouble on himself by bis own astions. In 
a state cf intoxiaation be used language 
wbiab roused the anger of the appellants 
and led them to abuse him ; he returned the 
abuse and the result above detailed followed. 
In these oiroumstanaes, it seems to me that 
the sentenaes are somewhat harsh, I am 
unable to see that the guilt of Harnam Singh 
is in any way greater than that of bis 
aompanions, as, in my opinion, all three toge* 
ther assaulted the deaeased. 

I aaoordingly reduae ths sentenaes of all 
the appellants to three years* rigorous im- 
prisonment, inaluding three months’ solitary 
ionfinement. 

Sen/ence reduced. 

W 32 Ind. Cas. U7j 17 Cr. L. 'J. 9; 20 C. W. N. 

1 

(8) 10 Boro. L. R 201; 7 Cr. L. J. 19t. 

(7j A. W. N. (1903; 1. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

CKiuiiiiL Appi4L No. 151 or 1920. 

June 4, 1920. 

Present:— Mr. Lindsay, J. 0., and 
Syed Wazir Hasan, A. J. C. 
BAREAU SINGH amd OTBiafl^Accpsio— 

APPELLiMTS 

versus 

EMPEROR^CouPLtiNiNT — RcspoiiniNT. 

Penal Code CAct ILV of 186CV, ss. U7, 149, 204, 
325-^ Cnlawjul aesentbly— Common tateniion io cause 
grievous hurt — Death caused — Members causing death 
not ascertainable— Liability of members— Offence. 

Tfhere the members of an unlawful assembly 
nniinated with the common intention of causing 
grievous hurt, cause death and it is impossible to 
ascertain by wbioh of the members of the assembly 
death was caused, but it is found that one of them 
was immediately responsible for ono of the deaths 
caused, that member is guilty of the offences of 
rioting under section 147, and of culpable homicide 
under section 3ii<, of the Penal Code, and the 
remaiuder are guilty of rioting and causing grievous 
hurt under section -(25, read with section 149, of that 
Code. [p. 68 1, col. 2; p. 685, col. 1.] 

Appeal against the order of the Sessions 
Judge, Hardoi, dated the 27th February 1920. 

The Hon’ble Pandit Jagat Naratn, Pandit 
Tej Narain and Babu Bar Narain Das, for 
the Appellants. 

The Government Pleader, for the Crown. 

JUDGMENT. 

Lisds&t, j. C.— This appeal has arisen 
out of a trial whiob was held in the Court of 
the Sessions Judge of Hardoi in whiob fifty 
asoused persons were obarged with riot and 
murder said to have been oommitted on the 
19th of Ootober 1919, in a village sailed 
Karimnagar, in the Hardoi distriot. 

Thirteen of the persons who were tried 
in the Court below were acquitted. Thirty- 
seven were sonvioted and we have to deal 
iu this ease with the appeals of these 
thirty-seven persons. One of them, Barkau 
Singh, has been found guilty of rioting and 
of murder and has been sentensed to death, 
The other appellants have been found guilty 
both on a obarge of rioting (section 147, 
Indian Penal Code) and on a charge of 
culpable homicide (section .>04 of the Indian 
Penal Oode). 

The history of the case as represented in 
the pro-ecution evidence is as follows. One 
Mi’za Ahmad Shah who was put on his 
ti'iai ia the Court below, but who w.ie 
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acquitted, is the aaperior proprietor of 
Karimnagar. A eonsiderable area of land 
in this village is held by the members of a 
Thakar family io QDder*proprletary right. 
There is ample evidense on the reaord to 
show that for many years there has been 
ooDstant qaarrelling between these ander* 
proprietors and the saperlor proprietor. We 
have both documentary and oral evidence to 
prove that the parties have been for a long 
time at enmity. It appearn that some of 
these Tbakur utidor- proprietors sold a por- 
tion of tbeir under-proprietary rights to a 
brother of ^lirza Ahmad Shah some time 
ago. Others of them made a mortgage with 
possession in favour of one Ram Prasad. 
The latter is said to have transferred his 
mortgagee rights by sale to the brother of 
Miiza Ahmad Shah and regarding this 
transfer there has been going on a dispute 
in the Revenue Courts about mutation. It 
would seem that, on the one hand, tbe 
Takurs for some reason or other claimed that 
neither Ram Prasad nor his transferee was 
entitled to possession. On (he other hand, 
the ease for the transferee has been that 
Ram Prasad had possession of the lands 
and that be, too, was entitled to possession ns 
usufructuary mortgagee. With regard to 
this transaction of mortgage it does not 
appear that the mortgagee is entitled to 
actual physical possession of the lands for 
some of them, at any rate, are cultivated by 
tenants. What appsara is that the rent of 
these lands is realiped by division of the pro- 
duce and, therefore, the mortgagee’s right 
wonld be a right to a share of the produce 
of the 6eld by way of rent. It is quite clear 
from the evidence before ua that it was tbe 
removal cf the crops from eomo of these 
lands by the superior proprietor’s servants- 
whioh led immediately to this riot which 
resulted in (lie death of four pereocs. 

Three c f tbe persons who were killed in 
the coarse cf the riot were Balwant Singh, 
Hierani Singh and Homanehal Singh. These 
men belonged to tbe family of Tbekuts 
which owns the under-proprietary rights 
jubt mentioned. Balwant Singh does cot 
appear to have been residing in the village 
at the time of the riot. It is said that be 
ia employed with a ialnqiar in Ant, whioh 
is in the Sitapur district, but that he had 
some to Katirnnagar on the 19th in order to 
remove certain cuttle from the village. 


The fourth who is said to have been 
killed was one Madho Singh. He belongs 
to another village and appears to have 
come to Karimnagar on the date in question 
to visit these Thakurs who live there. Al- 
though there is evidence to show (hat 
Madho Singh was actually killed in the' 
course of the riot and that his body was 
seen immediately after, ib is the fact that 
his dead body has never been recovered. 

In addition to this dispute about tbe mort- 
gagee rights, it is also provad that at the 
time this riot took place there was pending 
in the Criminal Courts at Hardoi a ease 
under section 107 of the Code of Criminal 
Procedure in whioh the complainant was 
one Ram Din. He bad applied tn have 
Mirza Ahmad Shah, Barkau and other people 
oonoested with Mirza Abmad Shah bound 
over to keep tbe peace There seems to be 
little doubt that Ram Din was a protege of 
the Thakurs. There is further evidence to 
show that, in tbe later partof 19>8, there 
was litigation between the superior proprietor 
and these Thaknr people about tbe right to 
plant trees and sikh grass. This case was 
disposed of by arbitration io tbe beginning 
of the year 1919. 

Coming now to tbe 17th of October; it is 
said that on this day there was a quarrel 
between some of the taluqdar's people and 
these Thakurs in tbs village and that 
certain cattle belonging to the Thakurs were 
taken to the pound. This latter fact is proved 
by the evidence of ibe Pouod Clerk and 
also by tbe production of certain receipts 
which show that oa'itle were taken to tbe 
pound on the 17th of October and were 
released on the l?th. There is further 
evidence, too, although tbe value of it is 
somewhat doubtful, to show that threats 
were issued to these Thakurs on tbe 17th 
of October whioh led them to send 
their womenfolk off to a village some little 
distance away. At all events, it is clear 
that both parties were worked up to a con- 
siderable degree of excitement by tbe I9th cf 
October. 

It is an admitted fact that on the after- 
noon of this day the taluqdar'i people went 
to tbe Thaknr’n delds and out down a ha ra 
crop. It was just after this that the riot 
took place but, as is nsoal in oantB of this 
kind, the parties put forward different 
versions of wbat took place. 
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The first iDformatioD of the affair wfaish 
was given to the Polioe is oontained in a 
report, Exhibit 31, whioh is said to have 
been made at the Polioe Station aboat 8 
o'olook-en the evening of the 19th of Osto 
bar. This report was made by two men, 
Bbndbar and Bodil, who are appellants in 
the present oaae and who are servants of 
Mirza Ahmad Shah, It was mentioned in 
this report that on the 17th of Ootober 
oertain oattle belonging to Bisram Singh 
bad grazad in the orops of Mirza Ahmad 
Shah and bad been taken to the poand. 
The report then went on to say that, by 
way of revenge, the Tbakars had on the 
19th broagbt some thirty or forty 
men from oatlying villages to Karim- 
nagar. It was alleged that this party had 
made a raid on the ialuqiar's kothar, that 
the taluqdir'6 people defended themselves, 
and that in the ooarse of the fight three 
men on the side of the Tbakars had been 
hart. On the same evening it is proved 
that a telegram was sent from the Nimsar 
Railway Station by Jawabir Singh, a brother 
of the deoeased, Balwant Singh. This 
telegram was sent to the Soperintendent 
of Polioe at Hardoi and stated merely that 
Balwant had been murdered by Barkan 
Singh and that an attaok bad been made by 
fifty men. 


On the next day, that is to say, the 20tb 
of Ootober, a report was made at the Polioe 
Sta(ion by the village Chankidar, whose name 
IS Amber. Aooording to the raoord of the 
report, it was made aboat noon bat some 
evidenoe has been led for the parpose of 
showing that, as a matter of fast, it was 
not recorded till later. However, Ambar 
told the Polioe in this report that be bad 
not been present in the village at the time 
the riot took place bat that all the parti- 
onlars he had discovered had been derived 
from the widow of one Zilim Brahman. 
So far as the report relates to what took 
place on the date in qaestion it seta out 
that the taluqiar'a people beaded by Barkau 
Singh had gone to cut the ba-,ra crop grow- 
ing in the Tbakars’ fields, and that s 'me of 
the Tbakars bad come oat in order to prevent 
the crop being removed. 


It was said that abase was exchanged 
between the parties and that the Tbakars 
retreated to the door of a hoase belougiug 

wAnant Bania (the map #how9 that Anaot 


Bania’e hoase is jast opposite the boase 
of Zal'm's widow). It is said that at this 
stage Barkaa exhorted bis men to kill the 
Tbakars, and that thereapon the taluqdar^a 
people fell npon the Tbakars and began 
to beat them. It was distinctly stated that 
Barkaa himself had a lathi in bis band 
and was using it and the names of several 
other persons belonging to the taluqdar'i 
party were mentioned. The Chankidar 
added that other people in the village bad 
witnessed what took place bat were afraid 
to speak aboat what they had seen. 

The Police arrived in the village on the 
20tib. The dead bodies of Balwant Singh 
and Bisram Singh were recovered. Heman- 
ohal Singh, who was in a parlous condition, 
was sent off to the hospital where be died 
a day or two later. Before bis death be 
was able to make a statement which was 
recorded by a First Class Magistrate and 
which has been brought on the record as 
Exhibit 18. 

The resnlt of the Police inquiry was that 
the fifty men who were charged in the 
Conrfc below were sent up for trial. One 
of the principal witnesses put forward for 
the proeecotion was an approver, named 
Jagannath. This man bad been named to 
the Police as one of the persons who bad 
been engaged on the side of the taluqiar. 
It; is said that he sarrendered himself to 
the District Magistrate on the 8th of 
November. He made a statement, which 
was recorded ander section 164', Criminal 
Procedure Code, and he was afterwards given 
a pardon. 

As might be expected the case came into 
Court under a different aspect from that 
disclosed in the preliminary reports and 
proceedings. The taluqdar'a party have ab- 
andoned the case which was pot forward in 
the report made by Bodil and Bbudhar. 
Their story ie not that the Tbakars made an 
attaok upon the talaqdar'a kothar bat that a 
fight took place at ibe time the taluqdar*» 
people were removing the ba}ra crop from 
the fields to the kothar. In other words 
the case which is put forward for the 
defence is more or le^s the same version 
which appears in the report which was 
made by Ambar, Chaukidar, on the strength 
of the information given to Sim by Zilim 

Biugh’s vridow, BiUsa. 
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The Tbakar party made no report ezoept 
what is oontained in the telegram sect by 
Jawahir Singh. The version which they 
gave in the Ooorfc below was that, on the 
19tb, the talnqiar's people had gone and 
removed ihe hajra orcp by forse. It was 
said that they did this without any inter* 
ferenoe on the part of the Thakurs. The 
Thakare, it is said, were sitting about, aloee 
to where their family house is in the heart 
of the village. They were suddenly attacked 
by two parties cf the tiluq'iir's people, one 
som'ng from the north and one from 
the south. The story is that they were 
completely overpowered, that they were 
severely beaten, that three of them were 
killed on the spot, and that the others 
received severe injuries, one of them, 
Hemanchal, dying a day or two afterwards 
in the hospital. It was further stated that 
the dead body of Madbo Sinah was dragged 
off and thrown into the taluqdar'a ko'hur. 
One essential part of the proeecntioD story 
was that the taluqlar himself, Miizj Ahmad 
Shah, was present inciting his people to 
kill the Thakurs. The witnesses all depose 
that Ahmad Shah stood on a piece of high 
ground and urged on his people to do the 
Thakurs to death. 

This part of the profejutiou ease has 
been held by the Court below to be eutirely 
fahe. The learned Judge in his judgment 
Bnds that Miizi Ahmad Shah was not 
present in the village at the time the riot 
took place and ho describes the evidence 
to the contiary as bei'>g fabricated out of 
enmity for the purpose of getting Miiza 
Ahmad Shah into trouble. While rejecting 
the prosecution story so far as it inculpates 
Miizi Ahmad tshah, he has accepted it in 
other respects as being a subsrantially 
true account of what took place. He dis> 
carded the story put forward by the defence 
for the purpose r£ showing that there had 
been an altercation or 6ght between the parties 
at the time the ha ra crop was being removed 
from the Belds and he was lud to the 
oonolu'-ion that, as a matter of fact, the 
Thakurs were surrounded and attacked while 
they were sifting in the i eighbonrhood of 
their own family houee. The Judge was 
chnll/ persuaded to this couolasiou by the 
fact that the Thahur party were severely 
handled and sustained numerous injuries, 
while on the side of the foZugiar’c party 


the only evidence which was avail* 
able on the point showed that nothing 
but trifling injuries had been inflicted. In 
fact, the only reliable evidence on this point 
is the medical evidence which shows that 
Bidil and Bbndbar the two servants who 
made the report at the Ihana bad received 
some injuries of a more or less trifliug 
character. The result of the trial has 
already been indicated. Thirty-seven of the 
accused were convicted of rioting and one 
of them, Barkan Singh, was convicted in 
addition on a charge of murder and 
ssutenced to death, The others have been 
convicted in addition to the charge of 
rioting on a charge of culpable bomioide 
and have each been seutenoed to ten years* 
rigorous imprisonment. 

The learned Counsel who has appeared 
before ns on behalf of all these appellants 
has not asked for the acquittal of any of 
the accused except two men Fateh Siogh and 
Soleman agaiust whom be says the evi- 
dence was insufficient. Oooo8el*8 argument 
has been that the version of the riot which 
is put forward for the prosecution was not 
correct, and that the true account of what 
took place was that which was put forward 
on behalf of the defence. In short, his 
argument has been tbat,iD view of the state of 
feelings between the parties and particularly 
in view of what bad taken place on the 17th 
of October, both parties were spoiling for a 
6gh^ that as scon as the taluqiar's people 
began to remove the baira crop out of the 
fields the Thakur party made some show of 
resistance. A fight then took place which 
resulted in the defeat cf the Thakur party 
who were inferior in numbers to their 
assailants. The learned Oounsel has also 
informed ns that be does not rest his case 
upon any rigbtof private defence of life or 
property. Be has conceded that even if it 
were possible to argue that there was such a 
right at the time the affray began the 
violence which was used by the talukdar't 
parly was grossly in excess of the occasion 
and that, ooneeqaently, it would not be 
poosible for him to argue that any acts done 
by his elfcnte o'lold bs juatified on the 
ground of self defence. The whole of the 
learned Counsel’s argument has been directed 
to show that the story of a cold blooded, 
pre arranged attack upon the Thakurs is an 
invention, He has sought to prove that 
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there was in faot a atand'Qp 6ght between 
the parties and he argoesi therefore, that 
Barkan Singh ought not to be oonvioted of 
mnrder. 

We have been referred to the evi- 
denoe whish was led on both sides and 
it is perfeetly olear that neither side has 
given a trne aoeonnt of what happened 
on the 19th of Ootober. We have it 
from the jndgment of the Conrt below that 
the story for the prcseection is eertainly 
nntrne to a large extent for, as we have 
already mentioned, the lower Conrt has 
aoqnitted Mirza Ahmad Shah against whom 
every one of the prcseootion witces^es de- 
posed. We may farther say that we are nob 
inelined to attaob mnob vaine to the state- 
ment of the approver, Jagannath. Apart 
from the fast that bis statement was pro- 
eared for the drat time on the 8th of Novem- 
ber, tong after the Poliee were in possession 
of the rest of the evidenee, it has been proved 
to DB by a oomparison of the statements made 
from time to time by this witness that he has 
not been eoneistent thrcngbont. He bis 
attempted to improve npnn and embellish bis 
original story and eertainly no statement of 
his onald be aeeepted witbnat the strongest 
possible eorroboration. When we oome to 
look for eorroboration of his story we have 
to rely upon the evidenee of a nomber of 
witnesses most of whom are open (o the ens- 
pieioD of being partisans of the Thaknrs. On 
the other hand, it is to be remembered that 
the story whieh is pat forward on behalf of 
the a9oa'='ed in the Coart below is not the 
story whieh was first presented in the Poliee 
report whieh was made on their behalf on the 
evening of the 19th of Oetober. 

The appellant’s learned Coaneel has asked 
us to aoeept as being the nearest apprnaoh 
to the trntb the evidenee of Musammat Hilasa, 
the widow of Zalim, whose name we have 
mentioned in an earlier portion of the 
jadgment. She, it will be remembered, is 
the person from whom the Chankidar, Ambar, 
gathered the information whieh he recorded 
in the report made on the morning of the 
20th of Oetober, The learned Jndg© has 
disbelieved this woman’s story and we have 
little doobt that the evidenee she gave to the 
Coort was not entirely true. In faot, some 
of it appears to ns to be palpably false, 
partioalarly that portion of it in whieh the 
wied to mcerate Barkaa Singh. 


The Chankidar, Ambar, himself is a far 
from satisfaetory witness and some of his 
statements appear to ns to be diflBooU of 
aoeeptanoe. Bat we have no doubt in onr 
minds that be is speaking the truth when be 
says that the details of the fight which be 
reported at the Thnna were eommnniested to 
him by Musammat BiJaea. We are inelined 
to believe that this report eontains the germs 
of trnth and that, as a matter of faot, the 
riot whieh took place on the 19th of Oetober 
in this village began ontside the honse of 
Afttsammot Bilasa. The defence would have 
ns believe that the fight began and ended 
there. We are not prepared to aeoept this. 
On the other hand, the proseouticn would 
have 08 believe that no fight took place at 
this spot. We refuse to aoeept this siory 
either. We are eonvineed that the fight 
began at the hoase of Musan mat Bilasa and 
that the Tbakars were driven by saperior 
nambers baok in the diroetion of their own 
hoase and that there in the open spaces aronnd 
their hoase they were overpowered and 
beaten with the resolt that the four men 
were killed. 

To begin with, this aeeonnt of the affair 
seems to os to square best with the probabili- 
tics of the case. It is not to be doub'ed that 
the ta'uqlar's people had arrarged to 
oot down the ba;ra crop on the 19ib of 
Ootober. It is aNo equally certain that the 
Tbakur party bad made some preparation for 
an eceoonter on that day. This fact is 
admitted by the learned Jndge in his jndg- 
ment. It seems quite certain that a nomber 
of ootside friends of Ibese Thakars had been 
eommoned to the village on the day in 
qaestioD. Of ooorse, they pretend to have 
dome on one or other kind of bosineps, bat 
it is oiffiaalt to believe that they had not 
been sent for in order to be ready for any 
emergency which might arise. For example, 
EO far as we can see, the man Madbo ISirgh 
who was killed had no hnsiness whatever in 
the village on that day. Similarly, one Gar 
Bakheh, who is an ooteider, does not seem to 
have had any occasion to visit the village. 
We netd i.ot discass this matter in farther 
detail. It is qoite clear tbat a nambtr of 
people had come in tn jom the Thakars 
although it is also certain that the nombers 
of this party were inferior to iln-e of 
the party collected on behalf of the toluqdar. 

An examination of the map which has beei^ 
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exhibited in the ease shows that the fields in 
whi«h the baira orop was (growing: are sitnat' 
ed in the sontb-west extremity of tbe village. 
The map als > ehowa that the hoase wbish is 
ooenpied by Zilim's widow, Mutammat Bilasa^ 
and opposite to wbieb is tbe hoase knowa as 
the hoase of Ana^t Bania, is at the south- 
west oorner of inhabited site. Tbe family 
hoase of the Thakura is well inside the 
village area to the north-east of tbe bonse 
of Zalim’s widow and, having regard to the 
saale of tbe map, we sbonld say that it eannot 
be less than a hundred-fifty yards distant. 
Probably, tbe distance is greater, for the 
above measarement is a measuremeat in a 
straight line. One of the prinoipal witnesses 
for the proseoation was Newaz Singh. He is 
one of this Thakor family and was no doabt 
present at tbe time the riot took plaoe for 
he received injaries. This man was asked in 
sross-dxamination if he knew the bonse in 
wbieb Zalim's widow lived. His answer was 
that he did. He was also asked if he knew 
the hoase wbieb bad onoe been oeeapied by 
Anant Bania. His answer was that be did 
and he went on to say that Anant’s hoase 
was 20 paoes from where we were beaten.” 
If this answer of his is to be literally aooept* 
ed, it proves that the fight began close to the 
hoase oseupied by Zilim's widow. We think 
this is an important pieoe of evidenoe whioh 
tbe learned Ooansel for the appellants has 
properly laid stress on and it seems to an that 
tbe witness could not be making any mistake 
about tbe distance for, as we have said, the 
hoase whioh is occupied by his family is at 
least a hundred fifty yards away. 

We think, therefore, we are right in adopt- 
ing tbe view to which we have given expres- 
sion above, namely, that an altercation began 
between tbe Thakure and the taluqilar's party 
as the latter were carrying the batra back from 
the fields and that some resistance having 
been cfTered by the Thakars a fight ensued 
whioh terminated eventually close to the 
family-hoase in which the Thakars reside. 

It seems to us highly improbable that the 
Thasar party should have allowed tbe ba ra 
orop to be removed without any remonetraoce, 
and it is in the highest degree likely that as 
soon as they heard that the crop was being 
oat they went towards the spot. Having 
arrived in sight of the fileds they probably 
saw that they were inferior in numbers and 
bad DO chance of making any forcible 


resistanoe. They most probably then resort- 
ed to abase and it was in this way the fight 
originated at the spot whioh was indicated 
in the first report made by Ambar, Ohaaki- 
dar. 

Having arrived at this oonolosion, there- 
fore, we proceed to consider what offences 
have been established against the various 
accused. Before doing so it is proper fo refer 
shortly to the medical evidence whioh shows 
the manner in which Bisram, Balwant aqd 
Hemanohal were done to death. Bisram was 
an old man, aged 65. It is clear that he must 
have been very severely beaten. His skull 
was cracked and eight of bis ribs were 
smashed in. Hemanohal was also an elderly 
man whose age is given as 55. He was of 
poor physiqne. The post-mortem evidence 
desoribed him as being emaciated. He 
received a wound on the bead and bad very 
severe oontnsions on the back and two of bis 
riba were broken. Balnant Singh was tbe 
yoongest of the men who were killed, bis 
age being 45. He received three woaods on 
the head. He had a simple fracture cf tbe 
left arm and a oompoand fractare of tbe 
right arm. 

It is admitted in the iadgment of tbe 
Court below that it is praotically impossible 
to ascertain the varioas persons who struck 
each of these three men. There is a great 
deal of contradiction and considering the large 
numbers engaged in the fight it woold be 
hopeless to ezpeot any definite evidenoe on this 
point. In tbe oase of tbe acoascd Barkaa 
Singh, however, the witnessee ere in agreement 
and say that he nas the man who first attacked 
Balwant Singh and knocked him down. We 
may take it, therefore, as proved beyond all 
reasonable doobtthat Barkan was one of tbe 
assailants of Balwant and, therefore, one of 
the persons immediately responsible for his 
death. As regards the other aooased it 
would bo impossible to say that any speoib'o 
acts of violence directed against any parti- 
oaUr pereon had been proved as against 
them. Tbe’r liability arises out of the fact 
that they were members of an unlawful 
assembly inspired by a common intention aod 
wo think that tbe common intention tn ba 
imputed to them, in the oiroumstoncep, was 
that indicated by tbe learned Judge of the 
Court below, namely, to give the Thakars a 
severe beating. They were armed with 
lathis and oonsequentJy we may find as 
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Bgainet them that the oommoo inteotioD was 
to sanse grievioas hart, They be taken 
to have known that at least they were 
likely to oaoee grievioas hart by asiog 
lathit. 

Having regard, therefore, to the view we 
take of what took plaoe at the time of the 
riot, W3 think it imposaible to hold that 
Batkaa is gailty of marder. There was, we 
believe, a 6ght between the parties in wbieh 
the aoeased saooeeded by reason of their 
superior nambers. In the oonrae of that 
fight, for whiah no doubt the aoaused party 
bad prepared, Barkan struok Balwant and 
is, therefore, responsible for Balwant’s death. 
He most be found gailty not of marder but 
of oulpable homioide. As regards the other 
aaoused the offense of whiah they are liable to 
be aonvioted, apart from the offenoe of rioting, 
is an oSenae under seotion 325 of the Indian 
Penal Code. They are guilty of this oSenoe 
by the applioation ofaeotion 149 of the Indian 
Penal Code. 

We have mentioned above that the learned 
Oounsel for the appellants asked us to aaquit 
two of the aoaosed, namely, Fateh Singh and 
Suleman. The evidenoe against Fateh Singh 
soDsists of the statement of the approver, 
Jagannatb, the statement of another witness, 
named Banda, and the statement of Newaz 
Singh. The statement of the approver does 
not oarry any weight with us Banda is a 
man who lives in a village oalled Jairajpur 
wbi«b is situated about two miles to the east 
of Karimnsgar. This man deposed that on 
the morning of the 19th of Ootobsr be bad 
seen Barkau passing through bis village in 
the direotion of Karimnagar with a large 
body of men. He says be resogoised some 
of these men and that one of them was Fateh 
Singh. This evidenoe would not be of any 
avail to the proseoution unless it were oorro* 
borated by some reliable testimony showing 
that Fateh Singh was afterwards seen in the 
riot at Karimnagar. The only evidenoe we 
have on this point is the statement of tbe 
witness Newas Singh. It appears that after 
Fateh Singh’s arrest he and a number of 
others were sent to the Jail where identifiea- 
tion proceedings were held. Eight 
witnesses who professed to have been present 
at the riot were oalled in to identify one or 
other of these men. Only one of them, 
oamely, Newaz Singh, picked out tbe aooosed 
Fateh Singh, Newaz Singh is a partisan 


witness and we think it would be unsafe to 
aooept his evidenoe as suffioient oorroboration 
of tbe statement made by the approver. 
There is room for doubt in bis ease and we 
give him tbe benefit of tbe doubt and aoanit 
him. 

As regards the other aooosed, Suleman, how- 
ever, the ease is muoh stronger. He was 
identified not only by Newaz Singh but also 
by tbe two other witnesses, Bbimma Arakh 
and Bisram Singh of Pani Kunyan. None 
of these men knew Suleman before and tbe 
faot that all three were able to piok him out 
in tbe Jail seems to ns to be very strong 
proof of his being present and of bis having 
been oonoerned in tbe riot. We hold, there- 
fore, that Suleman is not entitled to an ao- 
quittal, 

Tbe appeal is, therefore, allowed to this 
extent, namely, that we find that Barkau 
Singh is not guilty of murder. We uphold 
bis ooDviotion under seotion 147 and tbe 
sentence of two years* rigorous imprisonment 
whioh was passed upon him under that 
seotion. We aoquit him of the oharge of 
murder and find him guilty of the offenoe of 
oulpable homioide, punishable under seotion 
304 of the Indian Penal Code, and for this 
offenoe we sentenoe him to ten years’ rigorous 
imprisonment. The eentenoes will run oon- 
currently. We aoquit Fateh Singh and direct 
that be be released. We maintain tbe eon* 
viotions of tbe remaining aoouaed appellants 
under seotion 147 and tbe sentenoes passed 
under that seotion. We alter their oonvio- 
tiona under seotion 304 to oonviotions under 
seotion 325, read with section 149, of tbe 
Indian Penal Code and sentence eaob of them 
to seven years’ rigorous imprisonment. These 
sentenoes will be ooncurrent with tbe sentenoe 
passed under seotion 147. 

Wazib Has4K, a. J. 0.— Out of tbe some- 
what ooufused mass of evidenoe tvvofaots 
clearly emerge — 

(1) Hostility between the 'Admin-Jar 
and tbe Tbakur family, in particular rela- 
tion to tbe Jagirbar fields. 

(2) . Tbe two parties oame into oolJision 
on the lyth of October 1919 and a fight 
ensued with oonsequenoes extremely disas- 
trous to the Tbakur party. 

Tbe arguments addressed to us by the 
learned Pleader for the appellants were 
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mainly devoted to bringing those two points 
on tbe snrfaoe. As a resoU, we were asked 
to bold that the aopellant No. 1, B-irkau 
Singh, is not gailty of the offenoe of 
marder and that the other R6 appellants 
were not gailty of the offenee of oalpable 
homioide not amoanting to mnrder. The 
learned Connsel frankly admitted that, on 
the faets orgaestionably established,’ be 
oonid not ask the Coart for a judgment 
of aoqaittal in favoar rf any of tbe 
appellants esoept Fateh Singh and Saleman. 

The learned Judioial Oommiesioner has 
aosepted the ease presented before us on 
behalf of the appellants and has sonse- 
qaently altered the sonvietions and sentences 
of each of the appellants. I am in com- 
plete agreement with my learned eolleagae 
on all these points. 

There is one part of the case, on which 
great emphasis was laid by the learned 
Fleader for tbe appellants and on that 
part J desire to record a few observations. 
In my jadgmer.t, the part attribated to 
the zemtnaar, Mnzi Ahmad Shah, in the 
not was tbe gravamen of the case for 
the proseoation. Every omission in the 
initial stages which had a tendency to 
exoalpate the tenundar was assidnoosly 
filled up, though somewhat clumsily, by 
means of evidence furoishing circumstances 
to explain such omissions. 1 would 
refer to two prominent instances in this 
connection. 

(1) In the evening of liot Jawahir 
bmgh, a young member of the Thakur 
family, who escaped totally uninjured in 
tbe affray, managed to despatch a telegram 
from the Nimsar Railway Station to the 
Superintendent of Police at Hardoi. Tbe 
telegram (Exhibit 27; is as follows 
Balwaut Singh murdered by Barkan Singh 
attacked 50 men.” It will be noted that 
the telegram does not mention Mirzi’a 
name. To explain this omission one 
Patesburi Prasad, a Sub-Inspector attached 
to tbe Criminal Investigation Department, 
was produced. The pith of his statement 
on this part of the case is that be had 
an interview with Jagaoriath Prasad, tbe 
telegraph clerk at Nimsar, on the drd 
November and that Jagannath Prasad had 
made a clean breast of bis guilt of 
suppressio vcri in tranadribiDg; and trana* 
ffiitcing the zQe3&age» Jagannath Prasad 


£i98i 

deneifi all this and it is, in my opinion, a 
pnlpahle patobiog. 

(2» The second ina^ancs is this. Ambar, 
Chacikidar of the village ICarimnagar, made 
hU first report of the riot at the Police Station 
Baniganj, on the 20th October. The time 
given on tbe face of the report is 12 
noon. This report again does not mention 
the name of Miiza Ahmad Shah. The 
explanation for this omission is presented 
before tbe Court through tbe Iip=i of 
Mahadeo^ Prasad, a constable of tbe Bani* 
ganj Police Station, who wrote the report. 
It is admitted that fihsan Ali, tbe Sab- 
I» spector in charge of tbe station, was 
away on that day at (Jirdharpur where he 
was engaged in investigating a dacoity case. 
The substance of the story given by tbe 
constable is that the Chaukidar bad in 
the first instance mentioned to him tbe 
name of the zemindar amorgat others but 
he refrained from recording tbe report 
then because of certain directions which 
the Sub Inspector had given to him to 
the effect that no report involving the 
zemind'ir should be written without previous 
intimation to him, that consequently Ambar 
was sent to Ehsan Ali, that Ambar re- 
turned to tbe Th'ina in the evening, and 
that it was then that tbe constable address- 
ed himself to tbe most important and 
solemn t^sk of reducing Ambar’s report 
inro writing. It is needless to say that 
Ambar in bis second recitation dropped 
tbe name of the zemindir because Ebean 
All bad directed him to do so. Ambar, 
tbongh in a halting manner, supports this 
story in tbe main. 

To my mind, (bis is a very serious 
matter. If Ebsan Ali is gailty of all 
that is imputed to him in this story be is 
liable to be dealt with according to law; 
but if, on the other band, be is not, then 
surely Ambar and tbe constable should not 
go scot-free. 

Now, Ebean Ali was produced by tbe 
prosecution as witnesj No. If the story 
set out above bad any grain of troth in 
it one would expect that the prosecution 
would aek him questions on that subject 
at least to help tbe Court in coming to 
a right conclution, if not to give an oppor- 
tunity to him to explain bis conduct. Not 
a single question wao, however, asked, This 
fact alone is sufficient, in my opinion, to 
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eondemn the whole stor; as a tissne of 
lies. It may be askel, — "Why Eneaa Ali 
did not arrest Mirza ?” That qoestion was 
pat to Easan Ali aod be has answered 
it. He says— “l did not arrest the Mirza 
beoaase the Saperintendent had said verb- 
ally that be, the Mirza, ehonld not be 
arrested till be bad looked into the ease.” 
Mr. Yoang, the Saperiotendent of Polioe, 
states in his evidenee as follows: — “£ did 
not give him (Eosan Ali) any speoial 
order aboat arrest. 1 said I woald take 

aotion aboat the Mirza’s arrfst myself 

I arrested him. ..on the 28th Ootober lb20.” 
This statement of Mr. Yoang eompletely 
jastiBes the inaction of Eosan Ali in the 
matter of Mirza's arrest. 

In the same aonnestion, there is one 
more elemeot in the ease wbioh remains 
for ms to oonsider and that, in my opinion, 
is a thread ranning tbrongh the entire 
fabric of the ease for the proseaution. 
Evideoae was led to show that on the 
morning of the 13tb of October when all 
the men of the Miiza’s party were as- 
sembled in his kothar he said : "Go and oat 
the 6ojfo of Btsram and Balwant. if 
they come then kill them. Do not be 
afraid of the Police. I shall arrange it all." 
They all accordingly go to the Belds and 
oat the b(i)ra in one of them : Barkaa 
then said : ' The Mirza’s opponents have 
not come here. Let as go aod ask the 
Mirza. If he tells as we shall go aod 
kill them at the door of their booses. " 
They retorn to the kothar and after they 
had some food and drink served to them 
onder the Mirza’s order, Barkaa said to 
the Mirza : We are al! ready to do what 
you tell 08 .” The Mirza then said : "Go 
ftnd kill Biaram and Balwant at the door 
of their houses." So they go aod kill 
three members of the Thakar’s party then 
Rod there and leave a fourth one so 
severely hammered that he too died a 
day later. While this attack was going 
on with full force Mirza was shouting 
to his men from a short distance stand- 
ing on a high ground near hie own 
wthar. Now, that part of the story repro- 
doced by me in the foregoing narrative, 
which is aotesedent to the attack, rests 
entirely npon the statement of the approver, 
Jaganoath. Sorely that is too slender 
R foundation to base any finding npon and 


the learned SesRions Judge has entirely 
rejeo.'ed it. He has also held that "Miiza 
Ahmad Shah was not present at the sceue 
of the riot even to the extent of standing at 
a distanod and argiog on bis followers." 
Bat the learned Sessions Jadge does not 
stop there. He farther finds: 'in the 
oiroomstances, the evidence that has been 
produced is very far from convincing me 
that the Mirza was aotaally present in the 
village on the day when the riot took 
place. I do not think that his complicity 
is proved.” As a resolt of these findings, 
he nataraily passes a jadgment of acqaittal 
in favoar of Mirza Ahmad Sbvh. In this 
appeal I most accept thsse finding? as 
proper and correct; bat what is their effect 
on the whole ease ? In answering this 
qaestion, I regret, I cannot pereaade myself 
to come to an agreement with the learned 
Sessions Jodge. His view of the sabject 
may well be expressed in his own words. 
He says : Very few witoesscs in India 

tell the whole troth and notbiog bat the 
troth and the fact that part of a rrian’s 
story is false is no valid ground for 
discarding bis whole statement." As a 
broad proposition aod where no grounds 
for discrimination exist, it may be accepted 
as fairly accarate. The maxim “fahus in 
uno jaUus in omnibus" cannot be accepted 
as one of aniversal and indiscriminate 
application. Bat it is equally uosoand to 
reject it in all oases. Wbat then is the 
real test ? If the folsus unto is merely a 
matter of animportant detail*— 'a fringe or 
embroidery’ to a etory true in the main— 
it eboold obvioosly have no effect on the 
credibility of the testimony as a whole. 
Bat the case will, however, be different if 
one of the essential oiroamstanoes in the 
story is clearly unfounded. The tendency 
of any mixture of error in testimony is 
to lessen the probability of the whole. 
This diminution is in many oases so small 
as not perceptibly to affect our belief. 
But where an essential oircamstanoe in 
b story is evidently unfounded, it is to 
pull a stone out of an arch, the whole 
fabric mu-t fall to the ground.” (Field’s 
Introduction to the Law of Evidence in 
British India.) 

I am clearly of opinion that that part 
of the ease which related to the proof 
of Miiza's complicity was an essential part 
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of the oase for the proseoutios, and if 
that was, aoflording to the jodgment of the 
learned Seeeibns Judge, olearly unfounded, 
the whole oaee fell to the ground. The 
oonviation, therefore, of the appellant No. 1 
under ceetion 302 and of the other appel- 
lants under aeotion 304 of the Indian 
Panal Code eannot be upheld. 

Ab noted above, 1 conour in the order 

passed by the learned Judiaial Commissioner 

as regards every one of the appellants. 


Appeal moatly allowed. 


LAHORE HIGH COURT. 

Criminal Revipion Petition No. 465 

OK 1920. 

Jaruary 19, 1921. 

Frfsent Mr. Justiee Soott-Smith, 
and Mr, Justioe Leslie- Jones. 

BHOL A NATH^Complainant— P f TiriONER 

versus 

MUNSHI — Respondent. 

^Vorhinuni Bieuchof Contract Act (X.III of 
55. 2, 3— /l<U'a«cc for viarriagc expense:-, xchclher 
advance for work to he donc^ 

All uilvanco for u ivorkmau'* luurriago expenses is 
a loan and not an advance within tlio nieaulng of 
the Workman's Breach of Contract Act. A payment, 
if It is to bo regarded as an advance within the 
meuning of tlie Act, must bo made in some wuv on 
account of work which the workman has contracted 
to i>erform, 

Petition, under sestion 439 of Aet V of 
lfc9S, for revision of the order of the Ses- 
sions Judge, Jullundar, dated the 3rd 
November 1919, sonGrming that of the 
Honorary Magistrate, First Class, Jullnndor, 
dated the 28th August 1919. 

Mr. Badr ud Din Kureshi, for the Peti- 
tioner. 

Mr. Mohstn Shah, for Sheikh Aldtil (2idir, 
K. B., for the Respondent, 
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^ petition against 
the dismissal of a somplaint brought under 
Aot_ XIII of lt59. It was admitted to a 

Uivision Benoh, besause there appeared to 
be a oonaiot between a reoently decided 

O). - 

The facta in the present case are that 
the petitioner advanced a sum of Rg 150 
to the respondent for the expenses of bis 
marriage, a condition being made that the 
respondent should work in the petitioner’s 
fastory until the advance was paid off by 
deduotioDs of Rs. £ per mensem from bis 
wages. No doubt the object of the peti- 
tioner was to bind the respondent to work 
for him, but we do not think that it oan 
properly be said that there was ao advance 
of money on account of any work which the 
petitioner had contracted to perform. In 
our opinion, the payment was a loan and 
we do not 6nd ourselves in accord with 
the contention that the test whether there 
was an advance within the meaning of 
Act XIII of 1859, or a loan, depends on 
the terms as to re-payment. The pay- 
ment, if it is to be regarded as an advance, 
must have been made in some way on 
account of work which the workman has 
contracted to perform, and when it is ex- 
pressly stated, aa here, that it was for the 
expenses of his marriage, it does not appear 
to 08 to come within the meaning of the 
Act. 

The petition is dismissed. 


Feitlion dismisted. 


(1) 5?2 Ind Cus. 742j 23 P. R. 1913 Cr.j 96 P. L. R. 
1914; 16 Cr. L. J. 166. 
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CALCUTTA HIGH COURT. 

Appkil yuOB Appellatb Dacreb No. 372 

OP 1919. 

Jaly 15, 1920, 

Present:— Mr, Jnstite TeoDoo and 
Mr. Joatioe Nowboold, 
MOHAMMAD KAZIMUDDIN 

CHOWDHURT— Plaimt, pp — Appellami 

versus 

Sreemutiy 80BHA KHATUN and others — 
Difirdamts-- Respundents. 

LimitHlioH Ael (IX of 1908^, Sch. I, Art. 134— Suit 
to lecover, on betMlJ of Uu6t, pio'pcrties alienated-^ 
Limilttiion, terminus a quo. 

The period of limitation applicable to a suit to 
recover, on behalf of a trust, properties alienated by a 
mutu-flKt is prescribed by Article 134, Schedule I to 
the Limitation Act, and such period commences to 
run from the date of the alienation. [p.dfO.cols. 112.] 

Ap[es] agaiost tbadeoree of tbe Additiooal 
District Judge, Daaaa, dated the 2Dd Deaember 
1918, affirming that of tbe Sabordinate Judge, 
Pifth Conit of that Diatriat, dated tbe 7th of 
iiJeptember 1917. 

PACTS appear from tbe judgment. 

Dr. Suraf Ohunder Basak (with him 
Babua fla;endra Chandra Quha and Brindaban 
DuU), for the Appellant — >The flODveyanoe 
exeauted by the mutteaU in favour of 
defendant No. 1 has really tbe effeat of a 
transfer of tbe mutuiallithip in tbe teakj 
propertiee. The transferee’s posseesion of 
these properties ebould be regarded as 
possession on behalf of tbe trustee and not 
adverse to him. There can really be no 
distination in this reepeat between the offiae 
of the mutuolli and the property of the 
endowment. See (?nanawm6a»3(fa Pandara 
Sannadhi v. Velu Pandaram (1). The plaint* 

1? ®. aannot, therefore, be barred by 

Refers also to Rajah Viirmah 
Ffltia V. fioos Vurnxah Kunhi (2) and RaJe^ 
nath Pots V. GUhoine .V Co. (3). Again, 
the purehaee by the defendant No. 1 moat be 
m good faith, otherwise Artiale 134 of the 

■nutation Aat aould not apply. Refers to 


2 Bolu. L. U. 597i 4 C. W. N. 

T?i V. 20! 7 Sar. P.C. J. 671; 8 
Jna. Dec. (n. s.) 691. 

236 (P. C.): 1 Id( 1. Jur. 134; 4 I. A. 76; 3 
S.s)’l5R 1 lnd.Dcc. 

B. P. C. 24; 6 B. L. B. 7.20; 
buth. p. 0. J. 397i 2 Bar. P. C. J. 636; 20 E R. 687. 
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Dirgpal Singh v. Kallu (4), Pandu v. Viihu 
(5), Bam Churn Tewnry v. Protap Chandra 
Putt Jha (6). 

Babu Vpendralal Roy^ lov ihe Respondents. 
—The aontentioD of my learned friend that 
the aonveyanae to tbe defendant No. 1 was a 
transfer of the trusteeship and that, therefore, 
her possession was on behalf of, and not 
adverse to, the trust, is opposed to tbe 
allegations in tbe plaint. Nor aan it be 
suggested seriously that tbe muiwalli was 
aompetent to transfer tbe mutwalliship in 
this way. The possession of the defendant 
No. 1 was thus adverse to the trustee from 
the date of the transfer and aontinued to 
be so till tbe date of the present suit. Tbe 
oa«es in Rajah Vurmah Valia v. Ravi Vurmak 
Kunhi (2) and Gnanasamhanda Pandara 
Sannadhi v. Velu Pandaram (1) have no 
bearing to tbe question in debate and the 
deaieion in Radauath Poms v. Gisborne 
Co. (3) is prior to the ahange in the law 
effeated by tbe Limitation Aat of 1871. As 
regards tbe appliaability of Aatiale 134 of 
tbe Sabedule to the Limitation Aat to the 
faats of the present ease, I would only invite 
yonr Lordships’ attention to tbe deaieion in 
Bameshutar Malia V. Jiu TkakurC?). Refers 
also to Abhiram Qoswami v. Shyama Oharan 
Nandi (B), Pamodar Pas Lakhan Das (9) 
and Iswar Shyam Chandi Jin v. Bam. Kanai 
Qhose (10). 

Dr. Sarat Chundsr Basak replied. 

JUDGMENT.— This appeal arises out of a 
snit brought by the plaintiff to reaover posses* 
eion of aertain teaqf properties for the purposes 
of the trust. The properties in question were 
dedicated for religious purposes or made xeaqf 
ae regards an S.anna share by one Karim 
Kazi and as regards the remaining 8 anna 
share by the heirs and representatives of 
Amir Kazi — the brotberof Karim Kazi. Tbe 

(4) 30 InJ. Caa. 95R; 37 A. 660; 13 A, 1. J. 945. 

(6) 19 B. 140; 10 Ind. Dec. (n, b.) 95. 

(6) 2 0. L. J. 448 at p. 466. 

t7» 29 lud. Cas. 337; 19 0. W. N. 1C82; 43 C. 34. 

(8) 4 lud. Caa. 449; 36 C. lC03j 10 C. L. J. 284; 

6 A, L. J. 867; 11 Bojii L K. 1234} 19 M. L. J. 630: 14 
C. W. N. 1; 36 I A. 149 {P.C ). 

(9) 7 lud. Caa. 240; 37 C. 885; 14 C, W. N. 889- 

7 A. L. J. 791: 12BOI1I. L. R. 632; 12 C. L. J.IIQ- 8 
M. L. T. 145; 20 M. L.J. 624; (1910) M. W. N. 303; 37 
I. A. 147 (P. C.). 

(10) 10 lnd.CH‘’. 683; 38 C. 526; 9 M. L. T. 448; 

15 C. W. N. 417; 8 A. L.J. 628; 13 Bum. L. It. 421- 14 
C. L.J. 238; (1911)2 41. W.N. 28J;21 M. L. J. 1146; 
38 I. A. 76 (P. C.). ' 
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mtitwallUhip descended to one Najibannieea 
who in Febrnary 1901 exeanted a conveyance 
of the properties in question in favour of 
one Sobha Khatun who ie defendant-respond- 
ent No. 1 in these prooeedingfs. The 
suit was instituted by the plaintiff Kazim- 
nd-Dic, who is a descendant of one of the 
u'oqifs, in respect of the second wagftramah 
on 21st April 1915 and both the Courts 
below held that it was barred by Hmila- 
tiou. 

Plaintiff is the appellant before us and bis 
contention in this Courtis, that the conveyance 
executed by Najibannissa should be regarded 
as merely a tranffer of the trusteeship or 
mutiealluhip and that her possession should 
be regarded as that of a muttcaUi and, there- 
fore, on behalf of, and not adverse to, the 
trustee, _ It is conceded, however, that 
Najibannissa was not competent in this way 
to transfer the muticallUhip-, and the sug- 
gectioD that from the date of her pocsession 
she acted on behalf of the trust is contrary 
to all the allegations in the plaint. More- 
over, though in one passage in this con. 
veyaroe it ie stated that the transferee is to 
become a muiwaUi in place of Najibunnisea, 

at the same time the deed is one of absolute 
sale for valuable consideration of all the 
properties in question. The transferee’s 
posseeeioD wae adverse to Najibannissa and 
her suoceesors as mutwaUu al initio and con- 
tinned to be adverse from the date of the 
transfer until the date of suit. We have been 
referred on behalf of the appellant to the 
case reported in Ba]ah Vurmah Valia v havi 
Vurmoh Runhi (2) which, however, does not 
deal with the question of limitation; to the 
cafe reported as Onar.asamhanda f anlara 
Sannadhi V. \ elu Paniaram (I), which was 
a case regarding an hereditory cffioer, and 
also to the case decided by their Lordships 
f the Judicial Committee in Badamth Dost 
V. Gisborne 4* Cu. (3). This last case, we 
may observe, is prior to the change in the 
law affected by the Limitation Aot, IX of 
1871 ; and, having considered the oaeesput 
before ns on behalf of the respondent, namely, 
the cases decided by tbeir Loroships of the 
Privy Council reported as Abkiram Ooswami 
V. Sh’jama Oharan Nandi (S), D>modor Das v. 
laft/jort Due (9) and hicir bhyam ChnndJiu 
r. Ram Kanai Ghose (10). we can only come 
(o the eonclusicn that in this case Article 134 
of Schedule I to the pieeent Limitation Act 


applies and that the Courts below are right in 
holdiog that the present suit to recover on 
behalf of the trust the properties in question 
ie barred by limitation. In this connection 
we may also reftr to a case subsequent to the 
oases to which we have just referred decided 
by a Division Bench of this Court and 
reported as Rameslwar Malta v. Jiu Thakur 

(7). 

In the view we take, this appeal must be 
dismissed with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

( OCRT. 

First Civil Appi:*l No. 33 of 191J. 

March .3, U20. 

Present : — Mr. Stuart, A. J. 0., and 
Pandit Kanbaiya Lai, A. J. C. 

GlRDHAtil LAL ami OTbSRs— 

Plain I iffs — A rpKLLaMS 
xsrsuB 

AHMAD MIBZA BEG and axothir — 

DEFE^D4 TS— Rl^^PO►DICNTS. 

Transfer of Property Act (IV of 188PJ, s. 6 — Assign^ 
ment of arrears of profits claimed^ whether within 
section. 

An nssigument of tlio right to recover a sharo of 
the profits of anotato claimed by the assignor to bo 
clue to biin.is nut an ai<8i(;nniont of a mere right to 
sue. but is uii assignment of tbo arrears of profits 
claimed to bo due, and as such is not covered by 
section 0 of tbo Transfer of Property Act. [p. 6yj, 
col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, Sitapur, dated the Isi April 
1x19. 

The Hon’ble Mr, ]Vazir Basan aud Mr, 
Probhu Royal Bastogif for the Appfll’ 
lants. 

Messrs. John Jackson and Huidar Husaiut 
for Respondent No. 1. 

JUI GMBNT, The facts which have given 
rise to this appeal are somewhat recoli&v. 
The Aurangabad estate belonged to Moham- 
mad AM Beg, wbo died childless on the 
18th October 1908 On hie death disputes 
arose between hie sole surviving brother, 
Ahmad Mitza Beg, and bis two nephews, 
Qamid Mtrza Beg and Amir Mirza Beg, 
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as to their ri^rbfs id the estate. These 
disputes were settled by mataal agreement 
on the 12tb July 1909, The effeot of this 
agreement was that mutation of names was 
to be effeoted in respeot of -the estate in 
favour of all the three olaimants and tbat« 
eubjeet to the eonditions laid down in the 
agreement, Ahmad Mirza Beg and after 
him, Hamid Mirza Beg and after the latter 
Amir Mirza Beg were to hold the office of 
ialuqiar in suosession without any power 
to transfer the property exeept in oertain 
aontingenoies therein speaiSed. The agree- 
ment eontained a provision that, with the 
ezoeption of the properties granted to eaah 
of those persons for their maintenanae, the 
remainder of the estate was to be held by the 
talugicr for tbe time being, who was to 
pay the debts doe by Mohammad Ali Beg 
from tbe prodte thereof and that eaah of 
tbe three elaimanta would be entitled to 
divide tbe proBts equally after those debts 
were satisBed. 

In pursoanae of that agreement, Ahmad 
Mirza Beg remai( ed in eolleating possession 
of the said property. Tbe allegation of tbe 
plaintiffs, who are the assignees of Hamid 
Mirza Beg, is that Ahmad Miiza Bag did not 
pay tbe debts from tbe proBts realised by 
him after 1910. They claim from Ahmad 
Mirza Beg a rendition of the accounts of tbe 
income and expenditure of the Aurangabad 
estate from tbe beginning of 1911 to the end 
of 1916, and further ask that a decree may 
be passed in their favour against Ahmad 
Mirza Bag for enob amount as may be found 
due with interest thereon at 6 per cant, per 
annum, ^mir Mirza Beg and the creditors 
of Mohammad AH Beg have not baen made 
parties to tbe suit. The Court below treated 
tbe assignment made by Hamid Mirza Beg in 
favour of tbe plaintiffa as inoperative under 
section 6 of the Transfer of Property Act (IV 
of 1882) and dismissed the claim. 

The assignment purports to convey a right 
to recover Rs. 1,50,00C on account of the 
share of profits said to be due to Hamid 
Mirza Beg from Ahmad Mirza Beg. It is 
not an assignment of a mere right to see 
but an assignment of the arrears of profits 
claimed by Hamid Mirza Bag to be due to 
him and as such it is not covered by section G 
of the Transfer of Property Act. Whether 
any profits are actually due to Hamid Mi«za 
cannot be determined until the acconuts 
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are gone into and tbe rights 'of Hamid Mirza 
Beg and Amir Mirza Beg to receive the 
profits before the debts of Mohammad Ali 
Beg are satisfied. One of tbe creditors has, 
we understand, already got a Receiver 
appointed to take charge of tbe estate left by 
Mohammad Ali Beg in order that the decree 
for dower obtained by her might be satisfied 
out of tbe nsnfrnot (Exhibit 14). Another 
creditor is, it is stated, proceeding to bring 
the property mortgaged with him to sale in 
execution cf bis decree. If tbe debts due to 
these creditors are otherwise satisfied, there 
may be some balance dne to Hamid Mirza 
Beg on acoonnt of the profits of his share 
for tbe period in question ; and that balance 
can properly form the subject of an 
assignment. Tbe position of Ahmad 
Miizi Beg, Hamid Mirza Beg and Amir 
Mirza Beg is that of co-sbarers, whose 
rights inter te are governed by the 
agreement of the 12th July 1909, and a 
right to enforce the agreement or to recover 
the profits claimable thereunder is, as 
pointed out in Bharat Singh v. Binda 
Oharan (I), a necessary incident of such 
00 sharersbip. Whether the plaintiffs can 
rscover the profile so long as the debts remain 
unpaid cannot be properly determined, till 
Amir Mirzi Beg, tbe remaining party to the 
agreement, is impleaded and tbe accounts are 
taken. 

The appeal is, therefore, allowed and the 
suit remanded to the Court below with a 
direction to reinstate it under its original 
number and to dispose of it, after making 
Amir Mirza Beg a party to the suit and 
making sach amendments as may be con- 
sequen'-ial thereto, in the manner required 
by law, Tbe costa here and hitherto will 
abide tbe event, 

Appcjl allotved, 

(1) 47 Iird. Cas. 611: 5 0. L. J. 398, 
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ALLAH DIITA V. QAIH DIN. 

LAHORE HIGH COURT. 

Second CtriL Appeal No. 1652 of 1920. 

Jacnary 24, 

Present : — Mr, Joetiae Cbevia. 

ALLAH DITTA and others — 
Vendees — ^Defendant8~* Appellants 

versus 

OAIM din — Pbe imptob—Plaimtikk 
and anciheb — Vencur— 
Defendants — Respondents. 

Vrti-einptioii—ijuil by icveral pluinti^o — TV’/f/idrawa? 
of some plainti^'s, effect of. 

A pre-emptor does not. lose his right if he joins 
with him a person who is entitled equally with 
himself to pro cnipt, but who during the litigation, 
irhother in tlie lirst < ourt or iu tlio Appellate ‘ oort, 
gives up either gratuitously or for a considorarion 
his right to pre-empt. In such a case the remaining 
plaintiff is entitled to carry on his claim alone, 
i p. 693, col. 1.] 

Seoond appeal from the deoree of the 
Additional Judge, Gnjranwala, at Lahore, 
dated the 18th May 1920, varying that of 
the Senior Subordinate Judge, Gujranwala, 
dated the 17lh June 1919. 

Lala Qanga Ram, for the Appellants. 

Mr. Badr nd-Bin Eureshi^ for the Plaintiff* 
Respondent. 

JUDGMENT.— In this ease four plaintiffs 
jointly sued to pre*empt, alleging relation* 
ship to the vendee. The first Court held 
that they had proved relationship and gave 
them jointly a detree for possession by pre- 
emption on oonditioD of payment of Rs. 1,IC0 
withiD two months. The vendee appealed to 
the Distriot Judge, and, while the appeal was 
pending, the vendee eorapromised with three 
of the appellants who withdrew their alaim. 
The remaining plaintiff refused to oompro* 
mise, so the appeal was heard on the merits. 
The learned Distriot Judge noted in bis 
judgment that the beet evidenoe of relation- 
ship is generally to be found in the Revenue 
Retords but that there is forte in the oon* 
tention that it is impossible to produoe these 
retords as (bey bad been destroyed in the 
disturbautes of April i9i9. The Distriat 
.lodge holds that the evidenee as to relation- 
ship was as good as aould Le expeated in 
the airaumstanaes and that as there was no 
rebuttal, the relationship was sulUaiently 
established. The Distriat Judge, however, 
held that the detree tould only be affirmed 
so far as the share of Qaim Din was 
•uutori’od. 'I’l'O reri'lt srporcntly iu that 


Qiim Din is to get one-fourth only of the 
land on payment of one fourth of R^, 1,100. 
The vendee appeals to this Court urging 
that the relationship has not been proved 
by any legal evidenoe and that when three 
of the plaintiffs bad given up their alaim, 
the alaim of the fourth plaintiff abonld 
also have been dismissed, the four plaintiffs 
having sued jointly Qaim Dir, plaintiff, 
has filed aross-objeations, urging that be 
ebonid get a full decree. 

As regards the relationship, I note 
that (here is no allegation in the 
grounds rf appeal to this Court that the 
Revetiue Rioords have not been destroyed. 
CoDLtel urges that there most be papers 
with tl e Paiwari. No dcobt, there probably 
are some papers with the Patwari, but it 
by DO means follows that these papers 
woold be fcfijaient to prove or disprove (he 
alleged relationship. If, as a matter of 
fast, suab papers aonld disprove the alleged 
relatinnehip, 1 do not see why the defend- 
ant should not produce them. Ou the 
other band, if - they are suffioient to prove 
the alleged relationship, I take it that the 
plaintiffs would gladly have produced them. 
The probability then seems to be that any 
papers in the possession of the Patwari woold 
be insufiSaienb to decide (be question one 
way or the other. Two witnesses produoed 
by the plaintiffs and one produaed by the 
defendant depose that the plaintiffs are 
aollaterale of the vendor, though they do 
not profess to be able to give any details. 
A Mirasi has also been produoed who puts 
forward a book in which the pedigree tree 
is given, showing Qiim Din and the other 
plaintiffs as being all eollaterals of the 
vendors. Counsel urges that all this evi* 
dense is legally inadmissible. He refers to 
sratioD 50 of (he Evidenee Act and also 
nrges that the Mirasi being illiterate aanuot 
read the book himself and further is unable 
to say who made the entries. The witnesses, 
however, do not merely give their opinion 
but profess to state their knowledge (bat 
the plaintiffs are collaterals of the vendor, 
and I do not think that seotion *0 of the 
Evidence Aat is relevant to the present case. 
The evidence is no doubt scanty, but as a 
Conrt of second appeal, I cannot upset a 
finding of feat merely beeaufe of the 
seantioese of (be evidence. The fiodipff 
no (o ic)idtoLi‘lifp wil), thoreforej otsed, 
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The remaiDiDg qaeation is as to the effeet 
en the sait of the withdrawal of their elaim 
by three oat of the four plaiotiffs daring 
the pendeniy of the appeal in the Diatriot 
Coart. At the 6rst hearing of this appeal I 
had: to adjoarn ae appellant’s Goaneel had 
had no notiee of the sroas'objeotiona. I have 
to'day heard biin, and he urges that Qvtm 
Din ean only ezeoute the deeree for his 
share, and that, as regards the buying out 
of the other three plaintiffs, the matter 
should he regarded as fresh sales with reapeit 
to whieb Q kirn Dio ean, if he likes^ bring 
a fresh suit. I do not agree. The rulings 
of this Court (sit:ed on Ellis’s Law of Pre* 
emptioD, Third Edition, page 190) are that 
the right of a plaintiff'pre'emptor, is not 
lost if in a sait to enforoe his rights he 
joios with him a stranger. Still less does 
he lose his rights, in luy opinion, if he joins 
with him a person who is entitled equally 
with himself to pre empt, but who during 
the litigation, whether in the drst Court 
or in the Appellate Court, gives up either 
gratuitously or for a eonsideration bis right 
to pre empt. In snsb a oase I oonsider the 
remaining plaintiff ie entitled to oarry on bis 
elaim alone. 

I dismiss the appeal, and, aeeepting' the 
srcise>objestionp, 1 give Qiim Dima deeree 
for possession by pre emption of all the 
land in sait on eondition of paym nt of 
Rs. ),100 ; this sum, less oosts in ail Courts 
and less any sum already paid in by Qtim 
Din and stilt in deposit, to be oaid into the 
Srst Court on or before 2 4th February 
or, in default this appeal will stand as 
ascepted and the suit will stand dismissed 
with eosts throughout. 

Appeal dismissed-, 

Gross ob;(ction8 decreed. 


CALODTTA HIGH CODRT. 

Appial from appcllatc Diorri No. 19 

or 1919. 

May 18, 1920, 

Pteteni:— -Mr, Justiee Newbould and 
Mr. Jastiae-Buskland. 

DINESH CHANDRA SH4HA, minor 

HfiROP LATE DEBNATH SHAHA.bt his 

ADOPTIVE MOTHER AND NEXT KRIEND, 

GOPESWARl DASITA and otubrs — 
Plaint. PK3 — Appellants 
versus 

SAFER ALl MANDAL and another — 
Dependants — Respondrkt*. 

Interest, ‘^tcessive rate of, xekether recoverable. 

A meio finding that tho ruto of interest iu a 
mortgage*bond is excessive is not .suffioiont reason for 
refusing tho plaintiff interest at tlio rate embodied in 
the contract, [p. H9t, col. I.] 

Appeal against the deerae of the Additional 
Distriot Judge, Pabna and Bogra, dated the 
23rd of September 1918. affirming that of 
the Subordinate Judge, Bogra, dated the 19th 
of Septembor 1916. 

FACTS appear from the judgment. 

Dr. Dwarkanath Milter (with him Babas 
Manindranath Banerjev and Naratn Chandra 

£'ir),forthe Plaintiffs. Appellants.— There has 

been no Boding that there was any undue ioBa* 
ease in getting the other side to agree to a 
higher rate of interest. The learned Judge says 
that the interest was ezeessive and so unson. 
astouable. 1 submic that that is not the law.Tbe 
Courts sannot protest people who enter into 
btrgains and oontrasts with eyes wide open. 
There is absolutely no ground for iuterfer- 
ense. There is no question of Court’s disore* 
tioD, it is the contrast that is to be taken 
into donsideratioD. Khagaram Das v. Ram 
SankiT Das Pramnnik (1), Abdul Majii y, 
Ksheroie Chandra Lai (2), Ohallaphrc ' y. 
Hanga Behary Sen (3), Gopesitar Setha y. 
Jidub Chandra (4) are bad law now, I 
submit the transastion not penal. Refers 
to Be:ov Kumar Addna y. Satu'h Chandra 
Gho^e ( 5 ). 


(1) 27 liid. Cus SIC; 19 c. \V. N'. 77r«i 42 0 Gj‘>' 

21C. L. J. 79. ' 

(2) 29 hi-l. Cas. 843; 19 C. W. N. 809; 42 C 
09'J. 

(.S) 31 lud. Cas. 394; 20 C. ^y. N. 408; 22 0. L 
81 1 • 

»4) .S2 Ind. Cas. 537i 20 C. W. N. 689- ?•' I T 
3C2; 43 C. 6:I2. ‘ 

(5) oeind.Caa. 1007; 24 C. W. •*. 
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Baba Dinesk Chandra Roy, for the Respocd* 
ent. — The law says that Conrts eboald oofc 
grant relief if tbe rate of interest is bard and 
unsoDseionable. Tbe learned Judge has fonnd 
that tbe rate of interest is penal. Refers 
to Krishna Oharan Barman v. Sanat 
Kumar Das (6). In seoond appeal, we are 
bound by tbe Sndinga of faot arrived at by 
the lower Appellate Court. Tbe Courts below 
aonsurrently Gnd that tbe stipulation for 
payment of interest is penal. Refers to eeetiou 
V I, ludiau Uontrafll Aet. end aUu to llltistration 
id) under that seotiun. 

Dr, D. N, Milter was not ealled upon to 
reply. 

JUDGMENT. 

Nbwbodld, J. — In this ease tbe same point 
arises as aro^e in Appeal from Appellate 
Deoree No. 2281 of 1918, wbioh we have 
just desided. This is a suit on a mortgage* 
bond in wbiob tbe plaintiffe bave been 
granted a deoree at a rate of interest less 
than tbe oontraotual rate beeauee tbe Courts 
bave held that rate to be exoeseive. In 
support of tbe deoision of tbe lower Courts 
the learned Pleader for the respondents relied 
on the deoision of a Benoh of this Court in 
Krishna Charon Barman v. San'd Kumar Das 
(6). But sinoe that deoision there have 
been two deoisiona of the Privy Coonoil in 
the cases of Atit Khan v. Dunx Ghand (7) 
and Balia Mai v. Ahad Shah (8) and 
there has also been a deoision of this Court in 
Bejoy Kumar Addya v. Satith Chandra Qkoie 
(5). Having regard to these dejisions, we 
think that a mere finding that the rate of 
interest in the bond is excessive is not 
Huffioient reason for refusing the plaintiffs a 
deoree at the rate of interest embodied in the 
oontraot. We aooordingly deoree this appeal, 
set aside the judgments and dearees of the 
lower Courts and grant the plaintiffs a deoree 
for the full amount of their claim with ooels 

in all the Conrts, 

Bcckland, j.— I oonour. 

Apyeal accepUd, 


(0) .34 Iiiii. Cas. 109; 44 C. 10?; ?5 C. L J. 24; 21 
(/ W N 740 , 

17) 13 lud. Can. 933j 23 C. W. N. 1£0; 105 1». \V. R. 
1918; 101 P. R. 1918 (P. 0.\ 

(8) 48 Ind. Cae. 1: 28 C. W. N. 233; 35 M. L. J. 
614- 10 A. L. J. 005; 124 P. R. 1918; 25 M. L. T. 
65; J80 P. W. R. 1918; 29 C. L. J. 166; I U. P. L. R. 
(P. C.) 25; 21 Bom. L. R. 668 (P. C.). 


CASKS. 


[1921 


MADRAS HIGH COURT. 

Second Oitil Appbal No. 851 of 1919. 

July 13, 1920. 

Prerent:— Mr. Justioe Sadasiva Aiyar 
and Mr. Justioe Napier. 
SANTHANATHAMMAL *kd anotubr 
— Pdaintipfs — App»LL1KT8 
versus 

ISAKI SUPPAN ASARf.MrifOB, 

BT BIS Mother amdGbiroiaHi SOUNDA^ 
liiATHAMMALi and another— -Defendants 

— Hespohdents. 

Civil Vt'occdxirc Code (Act V of 190H)iS^ II, 0# VIY^ 
n\ 11, 13 — Rejection of plaint’^ Finding on question 
of law or fact given after a full trial on merits • 
Subsequent suit for same suhiect*matler on same caxsse 
of action — Bos judicata* 

Whore a Court passes an order rejecting a plaint 
after a full trial on the merits and recording a find* 
log adversely to the plaiotiCf, a. subsequent suit for 
the same subject-matter and based on the same 
cause of action will be barred as res judicata, [p. 696| 
col* 1*1 

Under a razmama P, and D* had to pay in oqaal 
.<hares maintenance to 3f. annually P paid the whole 
of the maintenance for two years and brought a suit 
to recover from D his shai'e The Appellate Court 
hold that ns tbe razinama did not contain any te'm 
giving the right to sue D for contribution when 
the Utter failed to pay his share, P had no legal 
right to recover and rejected the plaint as di-<olo?ing 
no cause of action P. then brought the present suit on 
the same cause of action and for the same subject* 

matter : , 

HclJs that the finding in the previous suit opemtud 

as res judicata to bar the present suit. | p* 69B, ool, I.J 

Sscood appeal agaiDst tte deoree of the 
Distriot Court, Tinnevelly, in Appeal Suit 
No. 294 of 1918, preferred against the 
deeree of the Court of the Di'striet Mucsif, 
Tinnevelly, in Original Suit No. 168 of 
1917. 

FACTS appear from the judgment. 

Mr. Muthiah Muialiar, for the Appel* 
lante.— The order of the Appellate Court in 
the prior soit only purported to rejeat the 
plaint. That will not bar the iustitution 
of a first coit nnder Order VI , role 18. 
Whatever may be the nature of tbe enquiry 
the final order is what has to be oon* 

eidered. , 

Messrs. P.N. Martandam &tid E.S. Ohttham- 
baram, for tbe Respondents.— The order is not 
properly worded, but in effeot it is a deeree 
dismissing the suit on the merits. There 
has been an elaborate enquiry and a finding 
was also resorded that plaintiff was not 
entitled to oontribution. That finding 
effeotively operates as ret judicata and bars 
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a seaond suit, IJn^er Ordar VlT, rale 13, 
Civil Prnaedare Code, the rejeation of a 
plaint on sroanda mentioned in Order VII, 
rale 11, shall not of its own forae bar a 
eesond enit. What bae to be oonaidered is 
not- merely the form bat the aabstanoe of 
the order in the prior eait. 

JUDGMENT. 

' SiDiSiVA Aitab, J. — The plaiotiffa are the 
appellants. The plaintiffs and the defend* 
ants were bound nnder Aratinanah to pay 
in equal shares two kottahi of paddy as 
maintenanoe to the seaond defendant. In 
default the aesond defendant was entitled to 
take posseaeion of a oertain land whish had 
then some to belong the plaintiff's alone 
though it had at a still earlier period 
belonged to the plaintiffs and Brat defendant 
Jointly. The plaintiffs, in order to protest 
their interest in the land whish was in 
danger of being taken out of tbeir posses* 
sion if the maintenanoe due to the sesond 
defendant was not paid in fall, paid the 
whole of the maintenanoe due to the sesond 
defendant for the years 1914i and 1915 and 
then broDght the salt (Original Suit No. 9 of 
1916) for reoovery of half of the amount 
they paid from the Brst defendant. That 
suit was decreed in the Court of Brnt in* 
etanoe but the Appellate Coort, on the 25th 
January 1917, pronounoed the judgment. 
Exhibit H, in which it held that the plaint* 
iffs had no legal right to recover the one-half 
from the Bret defendant beoauoe theras/^Mma 
Bcally and solely Je^erminpd the rights 
of the parties and the razinana did not 
oontain a term giving the right to the 
plaintiffs to sue the defendant for oontribu- 
tioD when the Brst defendant did not pay 
his half of the maintenanoe to the sesond 
defendant. Having pronnans*d suoh a 
judgment the deoretal portion of that jndg* 
ment ought to have bsen worded as one 
dismissing the suit. But the Appellate 
Court said in that portion cf the judgment! 
“The appeal is allowed and the plaint 
rejeoted as disolosiog no cause of action.” 
On snob a judgment either a decree dis- 
missing the suit or a formal order rejecting 
the. plaint . (.whish order will hare the force 
of a decree according to the deBnition of 
'decree’ in section (vi), Civil Prooe.dore 
Code) ought to have been and mast be 
presumed to have been made. The plaint- 
iffs had the right to prefer an appeal 
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from such a desrse or sush an order (if 
an order was passed and not a decree) • 
Instead of doing so. they presented the 
plaint in the present suit on the lltb 
April 1917 in which the principal prayer 
was the same demand for contribution from 
the Brst defendant of half the maintenante 
allowaose paid by the plaintiffs for the 
years 1914 and 1916 for the sesond defend* 
ant 

In fast, the subject-matter of the two 
snits may be taken as identioal. The lower 
Appellate Court has dismissed the suit as 
barred by rt>s judicata. Mr. Mutbiah 
Mudaliar for the plaintiffs (appellants) son* 
tends, on the strength of the language of 
Order VII, role 13, that the rejection of 
the plaint by. the lower Appellate Court in 
the former suit does not preslade the 
plaintiffs from bringing a fresh plaint in 
respest of the same sause of astion and that 
implies that the present suit is nob barred by 
re$ judicata. Order VII, rule I ^ is oarefully 
worded and says that “the rejestion of the 
plaint on any of the grounds mentioned 
in Order VII, rale 11 shall not of its own 
force preslade the plaintiff from presenting 
a fresh plaint,” Order VII, rule 11, 
mentions four grounds on which the Court is 
bound to reject the plaint. Two of them, 
namely, clauses (t) and (c) do not relate 
to the merits of the claim. Clause (a) 
the case where the plaint does not 
dieolose a sause of action and clause id) 
is where the suit appears from the state* 
ment in the plaint to be barred by any 
lav. Clause (rf) evidently includes the case 
of a Ruit being barred by limitation. The pre* 
vailing practice is, if summons has been 
issued to the defendant and an isRue has 
been settled on a question of limitation, to 
dismiss the Ruit if it is found to be barred 
by limitation and not merely to reject tho 
pliint The i» rejected']^ it is found 

to be barred by limitation only in cases 
where the cBice itself discovers that it is 
barred by limitation before Bling and regis* 
toring it under Order IV, rule 2. In such 
a case, the oQico brings the matter to the 
notice of the Judge, and if the Judge 
agrees with the mini-^terial olUcer (le passes 
orders under Order VII, rale 1 1 (d), rejecting 
it. Even if it is held that the rejection 
of t!ie plaint can be made after Hit 
accepted and registerel not only in cases 
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falling under alanses (&) and (c) of Order 
Til, rule 11, (whieb are intended to protest 
the Government Revenue from Oonrt'fees) 
but even when substantial questions of law 
affeeting the rights of the parties in 
elauees (a) and (i) — nay not only after the 
plaint is registered as a suit but oven after 
issues aro settled and parties ato heard on 
nush issue. 1 do nut lliink it eau be argued 
that the deoision on any point so beard 
and dotermined is not res iudicata under 
eeotion 11 and that the failure of the suit 
by the rejeotion of the plaint in sonBequeose 
of findings on material questions of law is 
not a final disposal of the suit falling within 
the dostrine of r«i judicafa. In this ease 
there was a finding in the former suit that 
the plaintiffs on the eonetruetion of the 
ratinamah between the parties had no right 
to sue the defendant for one half of the 
maintenanse amount wbieh the plaintiffs 
might have paid to the sesond defendant to 
protest their interests in the land above 
referred to. Whether that finding is a 
finding on a question of fact or law, it is 
unneoessary to express a final opinion on, 
for the purpose of desiding this sesond 
appeal. But on that finding there was 
based the desision wbisb disposed of the 
Bubjest- matter of that suit, namely, the 
slaim for half the amount paid for the 
maintenanee to the sesond defendant for the 
years 1914 and 1915. The present suit is 
for the same snbjest-matter as in the 
former suit and the finding is, therefore, 
Tesjudicata^ namely, that the plaintiffs have 
no right to resover that snbjeot>matter 
from the first defendant. The second ap< 
peal, therefore, fails and is dismissed with 
sosts. 


LAHORE HIGH COURT. 

Fibbt Civil Appial No. 3060 op 1916, 
January 11, 1921. 

Present Mr. Jnatise Ssott-Smith and 
Mr. Justise Leslie Jones. 

NIL KANTH — Plaintiff— Appbllint 

versus 

JAIUOPAL — UEFBNDiNT— HESPONDtNT. 

Iliiidii fnmthj—lSciiaraiion of one 

‘»u:tnbc, -Prcsiiinptio>i—Rc.umon^Durdenof proof. 

Wheu one co-parceuer in a Hindu family separates 

irom the othore there is no presumption that the 

Jatter remain united, and an agreement among them 

to remain united or to re-nnite must be proved like 

any other fact by the person who alleges it. fp. 697, 
cols. 1 &2.J oil. 

First appeal from the desree of the 
Subordinate Judge, First Class, Hesbiarpur, 
dated the 13th April 1916. 

Mr. D. 0, Ralli and Lala Daulat Ram, for 
the Appellant. 

Dr. G, 0. iVamny and Mr. Lahh Singh, 
for the Respondent. 

JUDGMENT.— The admitted pedigree* 
table of the parties is as follows 


SOBHA HAM, 


r I 

Chinta Ram, ifutsaddi 

Ham, 

I 

Nil Ranth, 
Plaintiff. 


I 


I 'I 

Surjan Tulsi Ram, 
Ram, 

I 

Tbakur Jai Qopnl, 
Dns. Defendant, 

Minor. 


Muknnd Lnl, 

I 


Hari Ram. 


f 

Lachhman. 


'I 

Khairati. 


Napiep, J, — I agree. 

M. C. P. 

Appeal dinnifsed. 


The family was originally a joint Hindu 
family. Sobba Ram died in 1S69, and it is 
admitted by the plaintiff that bis son, Cbinfa 
Ram, separated from the family before bis 
father's death. After Sobha Ram’s death 
Surjan Ram also separated, and it is alleged 
that Mntsaddi Ram and Tulsi Ram sontinu* 
ed to be joint. Assording to the plaintiff his 
father and defendant's father, and after their 
deaths he and the defendant, soostituted a 
joint Hindu family up to the date of the 
suit. The plaintiff brought this suit for 
joint possession of a half share in sertain 
property detailed in the plaint wbish 18 IQ 
posseisioD of Ihe defeodant, aod for i 
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deilaration in regard to four other plots of 
landed property, to the effeat that they were 
trot^inthenams of the temple of Raga 
The defendant denied that the 
family remained joint after the partial 
separation admitted by the plaintiff, and 
pleaded that all the property in hia posses- 
Sion belonged to him and that the property 

possession belonged to the 
plaintiff. With respeot to the property said 
to be W07/, he admitted that one plot of 
j\\kanaU, 12 mada* of land was toaqf, bat he 
denied that the other three plots of 6 kanah, 
ilmarla$;Z kanaU^ 9 morias and 6 jfeaniL 
respestively were He said that they 

b^slonged exslDsively to himself. The lower 

Court has found that the family is not a joint 
one and that the plaintiff is not entitled to 
any share in the property in possession of the 
defendant. It dismissed the rest of the 
plaintiffs suit but gave a desree deelaring 
the plot of 241 kanaU, 12 marlat of land to 
be the properly of the temple. It directed 
the parties to bear their own sosts. Yeom 

this order the plaintiff has appealed and the 
defendant has 6led eross-objestions in re- 
gfard to aodti* 

The ease has been very elaborately argued 
before us by Counsel for the parties, but as 
we agree entirely with the oonslusions of the 
lower Court, our judgment need not be long. 
Counsel for the appellant, in the drst place, 
objected to the onus of the first issue having 

w?" “n plaintiff. The Hpue 

r * -T P^a*“Lff and defendant form 

*^® plaintiff 

entitled to the joint possession of the properly 

normT*****/*- i" that the 

normal condition of every Hindu family is 

joint and that the burden to prove separation 

18 on the person alleging it. In the present 

ease, however, ,t is admitted that there was a 
partial separation even before Sobha Ram’s 
death, when Ohinta Ram separated from the 
>am«ly. It ,8 also admitted that there was a 
farther separation after Sobha Ram’s death 

Tf separated, and the case 

Prit n? (1) decided by the 

famn eo.parcener in a Hindu 

>«mily separates from the others, there is no 
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Hi A “**®*®‘* ®»*‘®®“ent to remain 

nnited or to re-auite must be proved like 

■*“ tbi/eonnectioo 

Anandtbat Sam Pai v. Hart 8uha Pat (2) and 

ra,d,anath Ai.ar v. Aiy,r (3) 

It 0 .lear, therefore, that in this etea the 

regard JlH afeTlr.?-.,^ 'ehtrih* 
onn. whi.h lay on the plaintiff was a vej^ 

the* famn ■ of in.o<ne 

the family appears to have been a book of 

of tbe7a^iiy’n0ed“.o“r ^0.7" 

places where they visited their clients and 
earned money. This *<enc8 and 

remitted to the members of th« f *^'^1 
remained at home Co„„6el h!. r''"' 

to yarions honda whi.h ha.. 1. ’'ofo''''®'! "• 

0? lrd7w1it7pt7on®y7tl1?tF 

of the defendant in .on0idera«o7 „ “.'“S 

in the judgment of the lower Court A®**'*®** 

339 and 340 of the Printed paper bJot " 

agree with the lower Oonrt that these 
tranfaitiona do not at aII fr . ® 

parties were members of a io^int^H- 

family. They can easily bs exnlZL 
resnlt of mutnal trust and « the 

parly in the other Tly1a„Tl,orL "l 

ed on the theory that iIiq «« explain. 

joint bnsiness of astrology and*^ ioinT “ 

therefrom. People are ^ 

pirtners in a business without ^*’®QDenHy 

of a joint familT 

fExhihit P • i j ^P^lhsoation-deed 

tUixnibit p.«) printed at naj^e ifi lu 
printed book, is relied upon by^hoth 
This deed is one in favour of N ? T. T 
P aintiff. for a aonsideration of Rs 465^ o*’; 
of the consideration Rs. 242 was iiod 9?^ 
eontribnted by Nil Kanth, and Be 




^ (2).OM.Ca0.91,,35B,293aep.296, ,3 Uou. 

ua. Ca. .9, , 
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o( it wae a debt dae to Talst Eim, the father 
of the defendant. The mortgacrors agreed 
to pay Rs. 3112 as yearly interest to the 
mortgagee. On the 16th August 1908, ie.,' 
about three years after the exeoution of this 
deed of hypothesatioo, two of the mortgagors 
exeeuted a bond (Exhibit P-7), printed at 
page IS of the paper-book, in favour of Nil 
Kanth for Rs. 100 on aosount of interest 
for three years due under this deed 
of hypotbeoation. Similarly, on the 28th 
June 1911 the same two mortgagors exeouted 
a bond (Exhibit P 6, page 20 of the paper* 
book) for K?. 99 in favour of Tuln Ram 
whioh sum of Hs. 99 inoluded Rp. 69 on 
asaount of two years’ interest on the same 
deed of hypotheoation, These faots appear 
to us to indioate that both Nil Kanth and 
Tolsi Ham bad a share in this deed of by* 
pothesatioD and therefore, on one ossasion a 
bond was exeeuted in favourof oneof them for 
a sum due as interest, and on anotheroosasion 
a. bond was exeouted in favour of the other 
for what was subsequently so due. These 
faots are opposed to the idea of a joint Hindu 
family. 

A good deal of oral evidenoe has been pro- 
duoed by both parties. The lower Court 
has shown that some of the plaintiff’s wit* 
nesses are oertainly unreliable. We have 
been taken through their evidenoe. In onr 
opinion, it does not suffioe to disoharge the 
onus whioh lay heavily upon the plaintiff. 
Nil Kanth and his unole, Tulai Rvra, were on 
good terms, and the mere faot that both used 
the same Baithak does not prove that they 
were members of a joint family. Again, the 
faot that one of them went on tour and 
remitted bis earnings to the other by money* 
orders, or the faot that they paid neondra 
jointly, does not prove that they were 
oo-paroeners. These faots are quite suflioi* 
ently explained by the mutual trust and 
eonOdenoe whioh existed between them. On 
the defeodaDl’a aide there are nu-neroua 
faots whioh lead to the presumption that the 
parties were separate and not joint. These 
facts are twelve in number and have been 
tabulated in the judgment of the lower 
Court at pages 34-1 and 345 of the printed 
paper- book, and it is quite onneoessary for 
US to repeat thero. The most important^ cf 
them seems to us to bo the separate aoqoisi* 
tions of various properties by eaoh parly and 
the faot that an aooount was kept by the 


defendant's father of the sums spent by the 
plaintiff and that interest was oharged to the 
latter on the balanoe due. This latter faot 
itself appears to us quite inoonsiatent with 
the theory of a joint Hindu family. In oar 
opinion, the plaintiff has entirely failed to 
disoharge the onus whioh lay upon him, and 
we do not understand why the lower Court 
ordered the parties to bear their own oosts. 
What the lower Court has found is, that tbe 
plaintiff’s claim is a false one and, under theie 
oiroumstanoes, we see no reason why tbe 
ordinary rule should not be followed as to 
oosts following the event. Wo, therefore, 
dismiss tbe appeal and acoepting the cross* 
objeotions direot that the plaintiff should 
bear defendant's oosts in both Courts. 

Appeal di8mi8ted\ 
Cri>ii>ol);€ctions decreed. 

I* 


CALCUTTA HIGH COURT. 
Appeal prom Appellat* Decree No. 769 

OF 1919. 

August 5, 1920. 

Preeenl-.Sir Asntosh Mookerjee, Kt., 
Aoliug Chief Justice, and Justioe Sir Ernest 

PJetober, Kt. 

JANAKINATH SINGHA ROY— 

PtiINTiF?— APFCLLAKT 

versui 

Hoh’ble Sir 3EIOYOHAND MAHATAP, 

MAHARl.lADHIRAf.BAHAUPR OF BoRDWAN 
Depbmoant— Rfspomdint. 

Limitation Art (IX Of mS), 8. U,Sch. I, Art. 62— 
S.’ction 14, of, when can be claimcd^Sotl to 

recover money paid ai patni rent, when no patni lu 
erifitence-^Limitatione 


[n ordor to obtain tlio lieneRt nf section U of tbe 
Imitation Act, it is essential that the proceeding, 
i time spent in prosecuting which is sought to be 
.■luded, should bo lietwcen the contesting parties. 

09P. col. -A] . ^ . 

rhe period of limitation contained in Article bi ot 
liodulo I to the Limitation Act applies to a suit 
• the recovery of money paid as patni rent at a 
le wliere there was no consideration for the pay* 

mt. [p. 7C0, col. 1.] r^’ . ‘ t 

Appeal against the decree of the Dislriot 

,dge, Hooghly, daled tbe 17th of 

ibruary 1919, reversing the deoree of tbe 

ibordinate Judge. Second Court of 

lot, dated the- -25th of January 
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FAOTS Appt^ar from the jedgmeot. 

Baba Mohendranath Boy (with him Baba 
Sitarani’' Banerjee)t for the AppelUot.^Io 
the 6^t plaee, in oalsalating the period of 
limitatioD the . time osoapied by the pro* 
eeeding for asseaement of mesne profits 
ehoold be ezoladed. Refers to seetioo 14 
of the Limitation Aot. Refers also to 
Prannafh Boy Ohowdry v. Rookea Begum 
(1), Ranee Snrno Moyss v. Skoothee Mokhee 
Rurmcnta (2) and Nrityamoni Daesi v, 
Lakhan Okunder Sen (3); 

Setondly, the Artiele to Itbe Sobednle of 
the Limitation Aet applicable to the present 
ease is Article 97 and not Artiele 62. 

Baba Bepin Behari Ohoss (Jr.) (with him 
Baba itarat Sumor ^>iter)^ for the Respond- 
ent.— Seetion 14 of the Limitation Aot is of 
no assistanos to the appellant. The Privy 
Counoil oases really support my oontention. 
The plaintiff's suit is for reooyery of money 
reoeived by the defendant. There was 
failnre' of eonsideration at the time the 
payment was made. Artiele 62 of the 
Limitation , Aet, therefore, applies. See 
Huhum Ohand Botd V; Pirthichanl Lai 
Ohowdhury (i). See also Baghumoni Auihi* 
hary v. Nilmoni Singh Deo (5), Mahomed 
Wuhib V. Mahomed Ameer (6). ArtiolB b7 of 
the Limitation Aot does not apply. Even if 
it does not apply, the plaintiff wonld be 
entitled to only three years from the date 
when the eonsideration failed, t.«,from the 
2od May 1912, Upon that view also, the 
Bait is barred by limitation. See Bejoy 
Ohand Mahatab v. Jinkari Banerjee (7). 

Babu Mithendranath Boy replied. 

JUDGMENT. 

MooJiiiJii, Acto. C. J.— This is an appeal 


(1) 7 M. 1. A. 323: 4 W. B. P. C. 37} 19 E. II. 
331; 1 Suth. P. C. .1.367: I Sar. P. C. J. 6^2. 

(2) 12 M. I. A. 244: 11 W. E. P. 0. 6: 2 B. L 
B. P. C. 10; 2 Suth. P. C. J. 173; 20 E. R. 331; 2 
Sar. P. 0. J. 424. 

(3i 33 Ind. Cas. 462; 43 C. 660; 20 C. W. X. 62?- 
80 U. L. J. 529; (1916) 1 M. W. N. 3.12; 3 L. VV. 
47Ij 18. .Bom. L. R. 418; 24 0. L. J. 1; 20 .M. L. T. 10 
(P. C.). 

(4) 60 Ind. Caa. 444; 23 0. W. X. 721; 17 A. L. 
J. 514; 36 M. L. J. 657; 21 Bom L. R. 632; <1919) 
M. W. N. 2.58; 30 C. L. J. 71; 43 C. 670; 26 M. L. T, 
131; 10 L, W. 416; 46 L A. 62 (P. C.). 

(6) 2 0.393; 1 Ind. Deo -N. a.) 641. 

(6) 82 C. 627; 1 0. L. J. 167. 

(7) 68 Ind, Cfts, 741j 24 W. N. 617* 


ny ^tne plaintiff in a salt for reeovery of 
money paid by him to the defendant as 
pjfM' rent on the I4tb Oitober 1910. 

^ It appears that the plaintiff pnrohaaed 
the pa/m at a sale held under Regalation 
yjll of 1819 on the 14th May 1908 The 
patnidar icstitnted a snit for oaneeliation 

oo the 

28th May 1910. The Zemindar defendant 

tbereapon preferred an appeal whieh was 
ultimately dismissed on the 2nd May 1912 
In the interval, on the 14th Oatober 1910* 
that is. after the Oonrt of first instanaj 
bad directed cancellation of the sale, the 
plaintiff paid rent to the defendant to 
prevent farther sale under the Regulation, 
ibe present suit, which was instituted on 
the _ 14th February 1916, has been 
dismissed by the District Judge as barred 
by limitation. We are of opinion that this 
View cannot be euoeessfully ehallenged, 

^ The appellant has argued that he i« 

etohtled to a dedn.tion’of tbo time whi.h 

was OMopied by a proweding for asseia- 
ment of me.oo proBts as between himself 
and the original patnidar on the basis 
tf the decree for cancellation of the sale. 
This oontention cannot be upheld in view 
of the provisions of section n o/ fho 
Limitalioo Aet arhieh render, it eeseutail 
that the proceedings should be between 
the contesting parties; here the Zemindar 
was not a party to the proceedings for 
aessssment of meene profits. Nor can it be 
Boggested that there was, Bio<,e the Uth 
()otobep 1910, any period of time when <' 
the right of the plaintiff to institute the ' 
preeent suit was suspended by reason of.' 
oiroumBtaDots over which he had no •ont,«i ' 
so as to entitle him to invcbe the aid of the 
rele re.ogp,.ed by the Jud.oial Committee in 
Prauvalh Kop Vhowdr, y. Hooiea Begum 
(I), Hu.eeaumo Sluyee Shooshee Mookkte 
Burr,onxa (2), aod Nrttyumoui Las,i v 
Lukhun Sen (3). The qoestion thus 

ar.eep, wb.eb ArfeJa of the Limitation A^? 
governs this matter. We are opinion th!f 

Artiele 62 applies lo the .irenmstanees of the 

Article 62 provides that a enit 

morey payable by the defendant to the 
plaintiff for money reoieved by the 
act for the plaintiff-^ use must 

ei.tated within three years from the dati 
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when the money is retieved. It has been 
pointed oat in the deeision of the Jadi- 
eial Committee in • BuAium O^and Boid v. 
firthichand Lil Ohotcdhury (4) that this 
Artifle is intended to apply to easee whieh 
in Englieh Law are deseribed as saits for 
"money had and reoieved." The same view 
had been previoasly taken in nameroas 
eases in this Coart, amongst whioh may 
be mentioned Rcghumoni Judhikari v. 
Nilmoni Singh Deo (5) and Mahomed Wahib 
V. Mohomed Ameer (6). The fast that there 
was a failure of eoneideratioq at the time 
the payment was made on the l4th Oetoher 
1910, attraets the operation of the bar 
imposed by Artiale 62. 

It has been suggested in the eourse of 
argument that Artiele 97 might apply to 
this ease. That Artiele provides that suits 
for money paid upon an existing eonsidera* 
tion which afterwards fails must be instituted 
within three years from the date cf the 
failure. In the oaee before us, this Artiele 
does not apply, beeause, as we have just 
explained, at the time when the money was 
paid there was no aonsideration. But 
even if we held that the validity of the 
paint sale was Bnally deeided only on 
the 2nd May 1912, as the result of the 
appeal by the Zemindar, still, the plaintiff 
would be entitled under Artiale 97 to 
sue only within three years from the 2nd 
May 1912. As he did not institute the 
suit until the 14lh February 1916, even 
upon that view it would be barred by 
limitation. [Bejoy Ohand Mahaiab v. Tinkari 
Banerjes (7)]. 

The result is that the dearee of the 
Distriat Judge is sonGrmed and this appeal 
dismissed with eosts. 

Fmtchir, J.— 1 agree. 

Appeal digniitted. 


MADRAS HIGH COURT. 

SIOOMO Civil Appials Noi. 2123 to 2126 akd 

2123 TO 2140 OP 1918. 

April 22, 1920. 

Preseni Mr, Juetiae Sadasiva Aiyar 
and Mr. Justiae Spenser. 

Sri Raiah SOBHANADHRI APPARAO 
BAHADUR ZBMINDARGARU— Pliihtipf 

No. .3— Appellant 
versus 

DATHADU VENKATARAJU > 
(died) and others — Dependants 
— Respondents. 

Ree judicata — Decision oj Revenue Court, ivhetker 
binding in a subsequent suit in Civil Court — Madras 
Estates Land Act (I of 1908), s, 189(8i— Cmi Pro- 
cedure Code (Act V of 1908J, s. 11. 

A dcctsion od issues arrived at in a Bevonuo Court 
in a suit cognisable exclusively by that Court is cot 
bindiug oua Civil Court as res judicata ovoo though 
the subsequent suit brought in the Civil Court could 
not bo brought in a Rcventio Court, as section 169 (8) 
of the Madras Estates Land Act docs not extend the 
doctrine of res judicata in favour of decisions of 
Revenue Courts beyond what is enacted in section It 
nf tho Civil yroccduro Code. fp. 70?, col. I.] 

Seaond appeals against the dearees of the 
Court of the Subordinate Judge, Kistne, 
at Gllore, in Appeal Suite Nos. 262, eta., of 
1917, preferred against the dearees of the 
Court of the Distriat Mnnsif, Ellore, in 
Original Suits Nos. 667, eta , of 1915. 

FACTS appear from the judgment. 

The Hon’ble Mr. K. Sreenivata Aiyangar, 
Advoaate-General (with him Mr. T. Bama- 
chandra Bao), for the Appellant.— ThD de» 
fendants are not entitled to raise the plea that 
suit* lands are part of their tarufr bolding. In 
a prior suit between tbe same parties for 
enforaement of patta in respeat of tbe same 
lands in the bolding, tbe deeision of the 
Revenue Courte has been against the ryoti, 
In tbe present ease in ejeatment in tbe 
Civil Court tbe same plea has again been 
urged. If it is not aatually barred as res 
judtcaia under tbe provisions of seation 11, 
Civil Proeednre Code, the deeision of the 
Revenue Court prealudes tbe parties from 
further agitating in respeat of tbe same 
matter under eeatiou 189 (3) of tbe Estates 
Land Aat. Under tbe latter eestioiie, deeision 
of Revenue Courts in matttrs falling under 
their exalueive joriediation are binding on 
the parties. Suits to enforoe terms of 
paltae under eealion 56 of the Aat are 
within tbe ext Ineive juriediation of Revenue 
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Oonrfcfl. In sooh aaitB, when the CoIleBtor 
has to make the neeeseary enqairy as to 
whether the defendant is boand to aeeept 
a patta and whether it is a proper one and 
where the deseriptions. ete., of the lands are 
•ontained in the patta if a deaision is given 
on natnre of the holding a Civil Court 
eaonot go into the ryot's plea of osenpansy 
rights. 

Mr. P. Narayanamurthi (with him Mr. 

V. Suriyanarayana), for the Bsspondents 

The decision in the Revenue Court in the 

suit to enforce terms of a patta is certainly 

not /el judicata in this eaee. To attract the 

operation of section 11, Civil Procedare 

Code, the Court must be same and the 

present ejectment suits are not cognizable by 

Revenue Courts. As to the applicability of 

section 189 (3) of Madras Act I of 1908, 

this does not extend the operation of 

section 11, Civil Procedure Code. Under 

section 189 (3) of the Madras Estates Land 

Act, the Collector's adjudication with regard 

to rate of rent only is final. But the fact 

that, he incidentally discusses or deeides a 

question of title will not affect or oust the 

jurisdiction of the Civil Courts. The 

Revenue Court's decision was not given on 

a matter exclusively within its jurisdiction. 

See S. A. No. 1002 of 1916 and S. A. 

No. 786 of 1919. Revenue Courts cannot 

t*ve the final word on a question of 
tcile. 

JUDGMENT. 

Sadabiya Aitab, J.— The third plaintiff is 

the appellant, he being the Zemindar of 

Nnzvid. The defendants in these suits 

claimed to hold what are called 'banjar' 

lands as parts of their respective jeroyiti 

holdings but which plaintiffs alleged bad 

been in their occupation on temporary 

grazing leases and that on the date of the 

suits the defendants were in possession as 

mere trespassers. The suits were brought 

on the strength of section 163 of the Estates 

Land Act (Act I of 1908) in the Civil 
Court. 

Both the lower Courts found, as a matter 
of fact, that these banjar lands were jeroyati 
lands, that they were treated by the 
z-smindar from time immemorial as parts 

*'®*P®***^® holdings of the defendants 
wbich contained other lands admitted to be 
jeroyati and that the defendants were not 
trespasser,. But the plaintiff argued that, 


by reason of the decisions in sertain prio** 
suits brought by the plaintiff (or, rathe' 
the person who then represented the interest® 
of the plaintiff) for the enforcement o* 
pattas for a former fasli, the question whe- 
ther the defendants were entitled to hold 
these particular lands as ryots must be 
decided agaiost them as res judicata. For 
this sontention the language of section 189. 
clause (3), of the Estates Land Act is relied 
on. Jt is admitted that the matter is not 
resjudisata if section 11 of the Civil Pro. 
cedure Code, or if the principle embodied 
in section 11, can alone be relied upon in 
argument, because the present suits in eject- 
ment are not cognizable by the Revenue 
Court whieh tried the former, suits. Gense 
the appellant was constrained to rely in 
support of bis argument upon what he 
contended was the true meaning of qpn. 
tion 189 (3) of the Estates Land Act. 

Now, where Revenue Courts and Civil 
Courts are thus exercising jurisdiction in 
disputes between the same parties (one kind 
of Court m certain matters and the other 
kind in some other matters) H is desireable 
that the Legislature clearly sets out in 
detail the particular matters over which 
each set of Courts is intended to have 
junsdictiOD, and also provides clearly and 
definitely what has to be done when con. 
nicts arise between the opinions of the two 
sets of Courts on the same question when 
they are dealing with the separate matters 
withm their respective jnrisdictions. X shall 
first quote a few passages from the iudg. 
ment in Sheo Naraiu &ai v. Parmeshar 
. (1) (such conflicts having apparently 

arisen in the United Provinces frequently)- 

As It IB not conceivable that the Legis- 
lature coald have intended that there should 
be of Its own creation two seta of Courts in 
these provinces, each having jurisdiction to 
determine the same questions of title to 
land let to agricultural tenants and neither 
having any power to compel the other to 
accept its decision by revision or other 

that m all .ases m which it ia ,Iear that 
for tho parpoaaa of adjudi.ating apop an 
application, or making a decree in a soil 
It wae the intention of the Iiegialafnre that’ 

A. 270 (P, A. ir. K, 0896) 69| 8 In,. 
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the deoisioD on the qaestiOD of title of the 
Ooart which was given the exolnsive joris* 
dictioo to entertain the application or the 
suit. ..should, subject to such rights of appeal 
as was allo(ved by the Statate, be fioal 
between the partiea nnleas the contrary in* 
tention was expressed.” Then in another 
part of the judgment (at page 280) the 
learned Judges say : “it may be inferred 

from a long series of decisions 

that the opinion was entertained by 

all the Judges, who in these provinces or 
in the Lower Provinoas of Bengal have 
considered the question, that questions of 
proprietary title to land and of title of 
tenancies between rival claimants, but not 
questions as to the status of a tenant of 
agricultural land, are questions which should 
be determined by the Civil Courts and not 
by the Courts of Revenue in the more or 
less summary proceedings of the latter 
Courts.” Then they consider the particular 
provisions of the Act which had to be 
considered in that case and arrive at the 
conclusion that, on a particular point, the 
decision of the Revenue Courts should be 
treated as final. The difficulties which the 
learned Judges felt in arriving at their 
conclusion are indicated by other passages 
in the judgment (at page 27^) as follows.: — 
“it frequently bappsns that a Court of 
Hevenue and a Civil Court come to different 
conclusions on the same question gf title 
litigated between the same parties in refer- 
ence to the same lands. In such a case, 
which decision ii to prevail?^ Is that 
decision to prevail which was first given 
or is that decision to prevail which was 
given in the proceeding or suit first institut- 
ed or is the time of one of such Courts 

to be taken up in arriving at a decision 
which when pronounced will 
iog on the other Court and 

practical purposes a bmium How 

L such decision to be enforoad P It is 

clear that, unless a question 
in proceedings in ejectment under Act 
Mn XII of 18BI bad been determined between 
parties by a referaaae to a Civil Court 
under section 204 of that Act. or in a suit 
instituted in accordance with an n^der of a 
Court of Revenue made under section 
of that Act. the Court of Revenue would 
not be bound by the finding as to title of 
a Civil Court. The decision of an isnie aa 


to title by a Civil Court would not operate 
as rst judicata under section 13 of Act 
XIV of 1882 as to the same question of 
title in proceedings under sections 36 and 39 
of Act Xll of 1881, although between 
the same parties and relating to the same 
land, and similarly a decision of a Court 
of Revenue under section 39 of Act X(I 
of 1881 adverse to the application under 
that section contesting the liability of the 
person upon whom a notice of ejectment 
had been served would not operate as res 
judicata under section 13 of Act XIV of 
1882 in a suit of ejectment in a Civil Court 
between the same parties, the Caurt of 
Revenue not haviog jurisdiction to try a 
suit to eject a trespasser, and a Civil Court 
not haviog jurisdiction to iry an application 
under section 39 of Act Xfl of 1881 
contesting liability to ejectment.” At page 
273, they eay : ‘ This is one of that 
class of cases which exemplifies the mischief 
which arises when the jurisdiction of Courts 
ereated by the Legislature is not plainly and 
explicitly and sharply defined. That mischief 
is intensified tchen, as in these provinces, 
there are tioc sets of Oourts, the Oourts of 
Revenue and the Oivil Oourts, each having in 
some matters ezclusito jurisdiction, whiUt as 
to other matters the q'lestion as to which of 
such Oourts has exclusive jurisdiction depends, 
not upon plain and explicit language 
of the Legislature hut upon xnfcrencxi to be 
drawn from a painstaking examtnahm of a 
variety of sections in an Act and upon general 
principles of jurisprudence upon which xt tc 
assumed that the Legislature has acted. ^ 

Having made the above quotations to 
indicate the difficulties created by the Legis- 
lature, I shall approach the consideration 
of this case with reference to certain general 
principles of jurieprudenoe. Civil Courts 
have got unlimited jurisdiction over civil 
rights except when such jurisdiction is 
expressly taken away and conferred upon 
another kind of Court. Hence provisions 
of Statutes taking away or restricting the 
jurisdiction of Oivil Courts ought to be 
strictly construed. Farther, it is the duty 
of Special Courts having restricted jurisdic- 
tion to respect and follow the decisions ot 
ordinary Civil Courts on matters of title to 
land and on such important questions as 
questions relating to status and rights, even 

though the former Courts have lunediction 
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to deoide saoh important qaestions in* 
oidentally when dealing with special matters 
wbioh have been plaoed by the Legislature 
within tbeir ezolnsive jariediotion. That 
duty is reoognieed expressly by the Legie* 
latnre in the Provinoial Small Cause Coarte 
Aot and in (he Possession Chapter of the 
Criminal Prooednre Code. That dnty has 
been enforsed by the deoisions of this Coart 
in oases arising under the Maintenance 
Chapter of the Criminal Proeedure Code. 
Sdotion 213, olause (3), of the BstatesLand Aot 
also recognises that general prinoiple. No 
doubt, in the absence of a decision of a Civil 
Court on a question of title, the prinoiple em- 
bodied in section 11, Civil Procedure Code, 
though not that section itself, (beoanse that 
section is not one of the sections made 
applicable to the Revenue Courts expressly by 
section 192 of the Estates Land Aot) would 
Bpplyt and a Revenue Court deciding a 
subsequent suit ought to accept the endings 
(even incidentally necessary endings) of the 
same Court in a former suit. See Bommidi 
Bayyan isaidu v. Bommidi Suryanarayana (2) 
and Venkatachalapati v. Krishna (3). But (i) 
if a question of title arises in a Revenue 
Court for the Brst time in that Court 
incidentally and is decided in one woj, (2) if 
it then arose in a Civil Court and was 
decided in the opposite way, and (3) if it 
again arose in the Revenue Court in a third 
suit exclusively cognizable by that Court 
the Revenue Court, in my opinion, should, on 
this third occasion, respect the decision of 
the Civil Court, given on the second occasion 
and not follow its own finding in the first 
suit. I have carefully considered the several 
relevant sections of the Estates Land Aot (sec* 
tions 40, bl, 67. 153, lfi3 and 213 besidea the 
section directly in question, namely, ISQ) and 
have come to the oonolusiou that section ifc9 
(y) was not iDtonded to go bsyood sestioD 
llfCivil Procedure Code, and to constitute the 
deoisions on issues arrived at in tbe Revenue 
Court in euits cognisable exclusively by tbe 
Revenue Courts binding on the Civil Court as 
rsi ccta even though tbe subsequent suit 
brongot inihe Civil Court could not be brought 
in a Revenue Court. That principle seems 
to me to follow from tbe obeeivations found 


(2) 17 Ind. Cas. 445; 37 M. 7C; 12 L. 1. eC"; 
— (ll<13) U. W.::. J. 
t«) 13 M. 287j 4 Ind. Dec. (n. a.) P12, 


in Subbonna Achanar v. Gopalakrithna Achariar 
(4), Ohidamharam tilhi y. Muthammal (5), 
Qou$e iioide^n Sahibv. Muthialu 0A€«tar(6)and 
also Second Appeal No. 1002 of 1916, 1 do not 
think it is necessary to elaborate the matter 
because I am glad to find that the question was 
considered so recently as last week in Second 
Appeal No. 769 of 1919 by a Division Bench 
of this Court ( Ayling and Coutts-Trotter, JJ.) 
Tbe learned Judges held that the decision of 
a Revenne Court on the question whether 
the relationship of landlord and tenant 
existed or not was not ret judicata in a 
Bubsequent suit in a Civil Court, as this sub. 
sequent suit was not cognisable by a Revenue 
Court. Section 18P, olauee (3), was quoted 
before the learned Judges but they held that 
it did not extend the ecope of tbe doctrine 
of ret iudicata in favour of tbe decisions of 
Revenne Courts beyond what was enacted in 
section 11 cf tbe Civil Procedure Code. 

As I said already. I think it is the duty of 

the Legislature to make tbe provisions in the 
Madras Estates Land. Act on these points 
more clear and definite. I might even say 
that, whenevertbe relationship o,f landlord and 
tenantis denied in a Revenue Court or question 
of title which cannot be finally decided by a 
Revenue Courtis raised in that Court, provision 
ought to be made to stay tbe proceedings in 
the Revenue Court (ill that matter is finally 
decided by a suit in a Civil Court. I shall 
just quote what ths Allahabad High Court 
has said cn this matter (modifying the 
language of the learned Judges slightly 
because they were dealing with a different 
enactment.) In our opinion whenever in 
suits or applications exclusively 

cognisable by a Revenue Court the relation* 
ship of landlord and tenant between the 

parties or between these through whom they 

claim had not been admitted it 

should be compulsory on tbe Court of ReVenue 
to pass an order staying the proceedings 
before it for a limited time within which the 
party denying that the relationship of 
landlord and tenant existed might bring a 
euit in a Civil Court to determine the question 
of title. If DO such suit should have been 
brought witbm a limited time, the Court of 

( i) 3*4 Ihd* Crtij. 354, 

'*■ 'V 

Jef' “ 
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Revenue ehoald, without farther enquiry, 
deeide Boally ^he question of title against the 
party who had denied that the relationship 
of landlord and tenant existed. If suoh suit 
were hronght, the Court of Revenue should 
be boaud to aesept the result of that suit as 
determining the question of title whether the 
suit was determined in the Civil Court by a 
dismissal for default or upon an adjudieation 
on the questions of title,” 

In the result, I agree in the lower Appellate 
Court's oonslusion on the question of res judi- 
cata argued before us and would, therefore, 
dismiss these sesond appeals with eosts. 

Spencer, J — In these suits there can be 
DO doubt that no plea of res judicata under 
sestioD 11 of the Civil Prooedure Cede ean 
be maintained, as the Revenue Court whioh 
desided the previous suits for asseptanee of 
patta in 1909 was not eompetent to try the 
present suits for delivery of possession. But 
tbe plaintiff relies on seotion 189, sUnse (d) 
of the Estates Land Aot whioh deolares "the 
desision of a Revenue Court or of an 
appellate or revisional authority in any suit 
or proeeeding under this Aot on a matter 
falling within the exolusive jurisdiotion of 
tbe Revenue Court shall be binding on the 
parties thereto and persons elaiming under 
them, in any suit or prcoeedlng in a Civil 
Court in whioh snob matter may be in issue 
between them.” 

It is argued that suits to enforoe aooeptanoe 
of pattds under seotion 56 are suits within tbe 
exolueive jurisdiotion of Reveuce Courts. 
With this argument 1 agree. Similarly, 
suits under seotion 30 for enhanoement of 
rent, seotion 38 for reduotionof rent, seotion 
40 for oommntatioD of rent, and section 55 to 
obtain patta, are suits exolnsively oognisable 
by Hevenue Courts. 

Next, it is argued that sinoe in suoh suits 
the Colleotor is bound by the provisions of 
seotion 57 to enquire whether the defendant 
is bound to aooept a patta and, seoondly, whe- 
ther tbe patta tendered is a proper one, and 
sinoe in seotion 51 tbe looal desoription and 
extent of the land and all speoial terms by 
whioh the parties are to be bound are some of 
tbe details to be oontained in a patta, a 
Civil Court is presluded from going into the 
cinestioD whether a ryot who was previously 
a party to suits for atseptanoe of patta has 
oosupansy rights in any portion of the land 
in that patta, I think tbo Dietriet ftfunsif 


has given the oorrest answer to this argument 
in paragraph 11 of bis judgment. He says: 

In deoiding tbe propriety of tbe terms of tbe 
patta, tbe question of the defendants’ 
oooupanoy rights does, no doubt, arise for 
ineidental desision, but it oaunot be said 
that it arises so direotly and substantially 
for deoisioD that the desision thereon by a 
Revenue Court oau bs said to be rei judicata 
in a cubsequent ejeetment suit in a Civil 
Court where the question may again 
direotly and sabstantially erop up.” 

I chink that the iDteDti3o of tbe Legislature 
in framing seotion 189 was that suoh questions 
as those relating to tbe fairness and propriety 
of tbe rate of rent 6xed by tbe Revenue 
Court whieh a Colleetor from his experienoe 
of tbeagrieultural eondition and tbe rates and 
priees prevailing in bis dietriot is in a 
position best 6tted to settle, should not be 
again agitated in a Civil Court after they have 
been onoe deoided in suite instituted in Re- 
venue Courts under seotionsJO, 38. 40, 5o and 
56 of tbe Estates Land Aet. In tbe present 
ease 1 am of opinion that tbe prior deoision 
having been a deeision upon an ineidental 
question as to ooeupauoy rights and a matter 
falling within the exolusive jurisdiotion of 
a Revenue Court is not binding on a Civil 
Court under eeetioo 189 (3), although it did 
arise in a suit to euforse aooeptanee of 
pottos whioh was exolnsively oognisable by a 
Revenue Court. This view is supported by 
tbe opinion expressed in two unreported 
Bases Seoond Appeal No, 1002 of 1916 
decided by Seshagiri Aiyar and Napier, JJ., 
and Second Appeal No. 786 of 1919 deoided 
by Ayling and Coutte-Trotter, JJ. 1 agree 
with my learned brother that these appeals 
shonld be diemiesed with oosts, 

U. C. P. 

Appeals dismietsd. 
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CALCUTTA HIGH COURT. 

Appeal p«oa Appallatk Decabe No. 889 

OF 1919. 

Aagast 4, 1920. 

Present ;--Mr. JastiAd Newboald and 
Mr. JoAtioe Abdal Majid. 

SHASHI BHUSAN MORAL — PLiiMiiF? 

— Afpbllant 
versus 

DEB NATH MORAL and otbkb 3 ~ 
Defskdants — Respondents. 

ifortgagc-^iiorfgagor's lessee, whether can question 
validity of mortgage. 

It is not open to the lessee of a mortgagor, in a 
SQit brought for his ejectment, to question the 
Taliditj of the mortgage. 

Appeal against the deoree of the Snbordi* 
Date Judge, Kbnlna, dated the 29th of 
Janaary 1919, reversing the desree of the 
MoDsif, Second Coart, at Kbnlna, dated the 
5tb of March t9lb. 

FACTS appear from the jadgment. 

Baba Astia Ranjan Ohatterjee for Dr, 
Jadunath Katuilal, for the Appellant,— >Tbe 
defendant, as tenant of the mortgagor, ie not 
entitled to raise the question of the passing 
of the oonsideration for the mortgage. In a 
snit of this nature against the lessee of the 
mortgagor it is not necessary to adduce any 
evidence. The question of the passing of 
consideration is one between the mortgagor 
and the mortgagee. I am not pressing my 
claim for ejectment and I am perfectly oon» 
tent with the decree passed by the Court of 
first instance. 

^ Babu ^arat Okandra Roy Chowdhury (with 
him Babu Lai ilohan Qhose), for tbe Rsf^pond. 
ents.— If there was no consideration for the 
mortgage, the transaction was void and not 
merely voidable. The lower Appellate Court 
was, therefore, perfectly justified in dismiss* 
log the suit on a finding that there was no 
consideration for the mortgage. Refers 
to Rum v. Katirn Husain Khan 

(1). See also Rajcni Kumar Das v. Oaur 
Kishcre ^aha (2;, 

Babu Asita Ranjan Ohatterjee was not call* 
ed upon to reply. 

JUDGMENT. — This appeal arises out of 
what was originally a suit in ejectment. 

oe Bhagaban Sardar bad an occupancy 
bolding of 45 b'.ghas which be mortgaged to 

9/1^ (P. Cl; 8 0 C. 155; 

^ 16 M. L. J. 197; 8 Sar P. C. J. 772, 

35 0. lOKI; 7 0. L. J. 6‘6: 12 C. W. N 761. 
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the plaintiff in 1318. The plaintiff sued o« 
this mortgage, obtained a decree and i^ 
execution cf that deoree pnrehased that bold- 
ing in 1916 and subsequently took symbolical 
possession. The defendant No. 4, who ie the 
eole contesting defendant, admittedly was put 
Jn possession of the land by tbe plaintiff’s 
mortgagor in the year before the mortgage 
was executed. On these findings tbe first 
Court gave tbe plaintiff a deoree declaring 
hie title to the land but refusing khas posses- 
sion as tbe tenancy of defendant No. 4 
having been created prior to tbe mortgage! 
tbe plaintiff obtained Bbagaban’s interest 
subject to that tenancy. On appeal, the 
learned Subordinate Judge has dismissed tbe 
suit on the finding that no consideration 
pssFed for tbo mortgage. 

We are unable to uphold this decision. 
Thongh tbe defendant No. 4 set up tbe title 
m himself alleging abandonment by tbe 
heirs of Bhagaban Sardar and re-settlement 
with himself by the landlords, that he has 
failed to prove. So his only right to remain 
on the land can be by virtue of his lease 
from Bhagaban. As tbe mortgagor’s lessee 
he sannot qneation the validity of tbe 
mortgage. ^ Tbe appellant in this case is 
content with the decree as passed by the 

Court of first instance and does not press his 
claim in ejectment. 

The result will be, therefore, that this 
appeal 18 decreed, the judgment and deoree 
of the lower Appellate Court are set aside 
and those of the Munaif restored. 

The appellant will pet bis costs in this and 
in the lower Appellate Oonrt. 

Derree set aside. 


LAHORE HIGH COURT. 

Civil Revision Application No. 690 of 1920 

Janoary 31, 1921. 

Freft-nl:— Mr. Justice Martineau 
Shop of RAM LAL JOHARI MAL' 
THRODUd CHANDU LAL—Plaint.ff-. 

Petitioner 

venns 

DIP CHAND a"otuer_Dekji,i„«t 3_ 

Re>*F0NIiENT8 

r\, I808J, 0 . XU 
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ALI BAKDl t>. ALI BA8AK. 

r. 3“*— Appellate Court, power of, to eel aside decree 
lohich has not been appealed against. 

Tt is not competent to an Appellate ^ourt, acting 
nuclei* rule S-* of Order XLI of the Civil Procedoro 
Code, to interfere wiili the decree obtained by the 
appellant in so for as it has not boon challenged 
by the respondent by way of appeal or cross* 
objections. 

Applieation ander ceotion 44 of Aot Itl 
of 19X4, for revision of the deoree of the 
Senior Subordinate Judge, Rohtak, dated 
the ^Otb March 1920, reversing that of the 
Afunsif, First 0ia(*8, Rohtak, dated the 2l8t 
February 1920. 

Lala Awiar Uath O^opra, for tbe Petitioners. 

Mr. Ohiman Lai Qulati, for the Respond* 
ents. 

JUDGMENT.— The plaintiffs sued for 
money due on book aosounts, alleging that 
the defendant, Dio Chand, had struck a 
balance of Rs. 193 on the 29th August 1913, 
and claiming Rs. 400 as due to them frr 
principal and ioterest. Dip Ohand pleaded 
that be had strnok a balance of Rs. 50 
only. 

The Mansif found that the defendant's 
thumb marks in the account* book bad been 
obtained by misrepreseotatioD, and that 
Dip Ohand had acknowledged only a debt 
of Rs. 50. He gave plaintiff a decree for 
only Rs. 113, with proportionate costs. 

The plaintiffs appealed to the Senior 
Subordinate Judge, who agreed with the 
Bnding of the Trial Court and held, further, 
that as there was forgery in the account the 
suit should have been dismissed, and, besides 
dismissing the appeal, proceeded to dismiss 
the suit also, acting under Order XDl, role 
33, Civil Procedure Code, although the 
defendant bad not appealed or 61ed cross- 

objections. , 

The plaintiffs have applied to this Court 

for revision. , , 

The lower Appellate Court s fandicigB of 
fact cannot be challenged, and I cannot, 
therefore, entertain the second and third 
grcuods of revision, but the application must 
be accepted on the hrst ground. 

Id Bangamlal v. Jhandu (1). where a plaint 
iff who bad been given a deoree for only a 
portion of hie claim, appealed, but the defend* 
ant neither filed a cross appeal nor took 
objections under Order XLI, rule 22. Civil 
Procedure Code, it was held that it was not 

1 1 Igd' Cas. 640; 84 A. 82j 8 A. b. J. 1111. 


competent to the Appellate Court, acting 
under rule 33, to interfere with the deoree 
obtained by the plaintiff iu so Far as it had not 
been challenged by the defendant. The learn* 
ed Judges pointed out that rule 22 clearly 
showed that it was intended that, prtma 
facie at lesei, a respondent should not be 
allowed to take exception to so much of a 
deoree as was against him without oomoly* 
ing with the provisions of the rule. With 
regard to rule 33 they went on to say: 
" The object of role 33 is manifestly to 
enable the Court to do complete justice 
between the parties to the appeal. Where, 
for example, it is essential, in order to 
grant relief to an appellant that some relief 
should at the same time be granted to the 
respondent also, the Court may grant relief 
to the respondent, although he has not filed 
an appeal or preferred an objection. Of 
such oases the illustration to the rule is a 
type ” 

I agree with the decision of the Allah* 
abad High Court, and hold that Order XLI, 
rule 33. Civil Procedure Code, did not 
empower the lower Appellate Court to set 
aaide the decree passed against the defend* 
ant, when the latter bad not appealed or 
filed cross objections. 

I accordingly accept the application for 
revision, set aside the decree of the lower 
Appellate Court, and restore that of the Trial 
Court. The parties will pay their own 
costs in this Court, as the plaintiffs have 
been only partially succesefal, and in the 
lower Appellate Court. 

Application accepted. 


OUDH JUDICIAL COMMISSIONER'S 

COUPT. 

SeooNP CiViL AppeaL No 316 of 1919, 

April 30. Iv20. 

PrefSii t'—Mr. Lindsay, J. 0. 
Musammat aLI H ANDI— PlaIUTIFF*— 

AtPBlL*NT 

tersui 

ALI HASAN AND OTd«»S— DEFXNDiHTS— 

RrspoHprxTS. 

Pre-emotion -Pre-emr>tar denying vendor’s title 

whether estopped from claiming pre-emption. 
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ALT BINDI V. ALI HASAN, 

**’“*' “ ® ‘’“‘t for pro. 

Snv r*"® P”°‘’ ‘0 the bringing of 

[^707. col 2o ^ P*-o emption. 

1 f agftinet the deoree of the Distriot 
Jadge. Bae Bareli, dafed the 30th Jaly i91ii. 
npboIdiDg the deoree of the Sabordinate 
Jadge, Rae Bareli, dated the 2brd July 

Mp. ^iamat Ullah, for the Appellant. 

Jlr. M. naum, for the Respondents. 

**10 Conneel 

Elf'll* ^ opinion 

that both the Coarts below were in error 

m deeiding that the plaintiff eonld not 

main^in the snit for pre-emption. In both 

f „ been deoided on 

two preliminary issues; and as the appeal 

most, in my opinion, be allowed the result 

tn will have to go back 

to the Coort of 6 ret instanoe for deoision on 
the nsents. 

The material faets to be considered are 
these One F*kharnddin was the owner 
of eertain property. In the year 1906 
iJ^khroidin transferred the whole of this 
property to his wife, Musamm'>t Mohammad 
Biodi, in liea of dower. Toe deed of 
transfer was registered on the 12 tb of 
November 1906. 

After this Fakhraddin died and a dispute 
arose resardiog the prooerly between the 
wife, M.hammai Baodi, on one side and a 
^ 8 ter of Pakbrnddin, named Husimmit Ali 
a»nd,, who 19 the plaintiff in the preseot 
aait, on the other. The first disonte was 
m a Mutation Court and it is said that rauta- 
Bandr*^ effeated in favour of Musamnat Ali 

® brought by the 

widow, ^ Mustmmat Mohammad Bindi. for 
pojsessiOQ of the priperty. Mohimmad 
° » didd while this suit was at trial and 
roar persons were eubaritu^ed as her legal 
representatives >□ the litigation. Two of 
these were Mahmud Aabraf and Mibammad 
y^yum, who are defendants Nos. 1 and 2 

ephewa of Muiamnai Mohammad Btodi, 

After this enbstitution had been made 

the four 

that M k of that deoree was 

Oavum Aihraf and Mohammad 

Wrxax became entitled to one-half of tha 


707 


property which formerly belonged to Fakhr- 
n in. A decree in their favour was passed 

?S L * of June 1916 and on the 

ISth of July 1916, they sold their one half 
share to the defendant No. 3 who is their 
Bieter. Musimmat Ali Bandi preferred an 
appeal against the deoree of the 30th of June 
1916. It is not shown from the record whe- 
ther that appeal was actually pending on the 
18ch of Jnly 1916 when the property was sold 
to the third defendant; but it is admitted 
that Ah Bandi’e appeal was dismissed on 
the 15th of January iQl?. On the 22ad 
of June 1917 the third defendant transferred 
the property which she bad acquired from 
thebrst and second defendants to the defend- 

ant No. 4. who 19 her husband, and this was 
the state of things at the time this suit for 
preemption was filed on the 18th of July 

Iv I i 0 

Subordinate Judge dismissed the 
pliintiffa claim on two grounds embodied 
in the bfth and sixth issues. He found, 
in the first place, that there was no sale 
which could be pre-empted, his reason being 

f h! defendant on 

the Ibth of July 1916 was not property, 

but a mere doubtful claim, or. in other 

words a share in a law suit. On the 

sixth he found that, because prior 

to the suit the plaintiff Musammat Ali Bandi 

bad been deoying the title of these vendors. 

ahe was. therefore, not entitled to maintain 
the euit. “ 

In my opinion, both these findings are 
wrong I cannot accept the view that, because 
a person who brings a suit for pre emption 
has at some time prior to the bringing of 
the suit deoied the title of the vendor, 
he IS thereby estopped from maintaining 
a claim for pre-emptioi. Such a view to 
my mind, ii altogether unreasonable and 
repagnanr; and 1 need oaly refer to a 
decisiiu of thi 3 Court reported as Thepii 

of a Bench and Jays downthe law in the eense 

which I have referred to. 1 agree with this 

deoisiOD. ® 

As tor the other groand taken by the 
Coart of br.t lostanae and adopted by tha 

that tho deemoa is wrong. What are the 
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fafltf? On the 30tb of Jooe 1916, the two 
vendors had got a dearee from a oompe- 
tent Coart deolaricg their right to a half 
share in this propsrfy. H is plain that^, 
np to this stags, there had been no attempt 
on the part of the vendors to dispose of 
any portion of the elaim whiab they were 
prosecoting in the Trial Coort. They got 
a dearee, as I have said, on the SOth of 
Jure 1916 and having got that desree 
they proceed to sell the property whioh 
had been awarded to them by the Coart 
under a deed whioh was exeonted on the 
ISth of July 1916. I am oertainly not 
prepared to take the view that, beoanse 
either an appeal was pending at the time 
this transfer was made or an appeal was 
shortly afterwards inetitnted, the resnlt 
must be that the Court sbculd hold that 
what was being transferred by the 5rdt 
and second defendants to the third defendant 
was an nneubstantial item of property toosist* 
ing of nothing more or less than a share in a 
law sait. That is not, in my opinion, the 
proper view to take of the faets. 

I allow the appeal and set aside the deoree of 
the Coart below ; and as there has been ro trial 
on the merits in the Coart of 6ret instanse, 
the result is that the ease mast be sent 
back to the Coart of the Subordinate 
Judge for disposal on the remaining 
issues. Costs here and hitherto will abide 
the result. 

Aii>€al alloiced. 


CALCUTTA H;GH COURT. 

AnrAL FROM Aipellats Decbae No. 2188 

OF 1918. 

July 7, 1920. 

Freeanl: — Mr. Justire Walmsiey and 
Mr. Justice Greaves. 

MOUESH CHANDRA DE- PLAtsriKF— 

AfPBlLAhT 

veriut 

KALI KANTA SOBMA anp oibbrs— 

BtSP0^D^^IT3. 

licuamdur for i)Uichaicr of teyaratc account ut 
l:civnue talc, whether citii maintain suit for Joint 
l) 0 sseest 0 ’‘'^rc"'jnl U-.tenue S:>lc Lnn: fAcf XI F, C. 
Cl lr6?/. 


A puit for joint posfcpeion hy the pnrehappr of a 
sepaiatc 8c<'Ount in a cale held under the Bengal' 
Revenue Sale I aw is maiutainable even though the 
plaintiff is a benamdar. 

Appeal againt-t the dearee of the Sub* 
ordinate Ju'^ue, Fi'St Court, Chittagong, 
dated the 0>b of Aueust 1918, reversing 
the desree of the Mnnpif, Sooth Ranjan, 
dated the 6tb t£ June 1917. 

FACTS appear from the jadgmeDt*. 

Baba Chandra Sekhar Sen, for the Appel* 
lant — 1 got ^ decree for joint possession in 
the Court of the Bret instance. Baton appeal 
by the other side the lower Appellate Court 
wrongly held that the plaintiff being a 
Icnamdar oould not maintain the suit. The 
learned Judge in the Appellate Court has 
gone counter the decision in Muhnm' 
mad Mahbub AH hhan v. Bharat Indu 
(1). It was not open to defendant to raise 
the question of benamt and the fact that I 
have produced certiBcate of title is sufficient 
evidence of title to estate. 

Babu Mohini Mohon Chakraveriy, for the 
Respondents.— The henamidar is competent 
to bring suit. 1 cannot resist the appeal. 

JUDGMENT. 

WALM 3 L 8 y, J. — This appeal is preferred by 
the plaintiff who purchased a separate 
account in a sale held under Act Xl (B. 
C.) of 1659 The 6ret Court pave a 
decree for joint possession but left open 
the question as to the identity of the 
plaint land with the land in the mahal. 
The learned Subordinate Judge on appeal 
dismissed the suit on the gronnd that the 
plaintiff was cnly a benamdar and, there* 
fore, could not maintain the suit. But be 
held that, if it had not been for the fact 
tlat the plaintiff was a be would 

have befn entitled to joint possession He also 
held that there was no reason for doubt* 
ing the identity of the suit land with the 
land of the mahal It is oonaeded by the 
learned Vakil for the respondent that, since 
the decision of their Lordships of the 
Judicial Committee reported as Muharn- 
mad Uahbub AH Ehcn v. Bharat Indti 
(1), the decision of the Subordinate 
Judge cn the question of Cenan-.i can* 
not be supForfed, It is also conceded 
that, in view of lie fftdiig that there was 

(1) 6?Iua. ra«.64j 2SO.W.N. 82It «■ 

tv. >T. £07 (F. C.'. 
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DO partition, the objeotion on that soore 
al^o oaoDot be dopported. 

The resalt is that this appeal is allowed 
and the plaintiS’s snit deoreed in the 
manner snggested by the learned Sobnrdi. 
Date Jadge in tbe eloping part of his jadg< 
ment, with eoate in ail Oourts. 

Gi<EAVE«, J.—I agree, 

Apfeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. ;n84 op 1916. 

January IS, 1921. 

Present: — Mr. Juetioe Seott-Smith and 
Mr. Juetioe Leelie'Jones. 

OOLA SINGH— Defendant — Appellant 

versus 

HAKAM RAf Pl IHTlFr— *R«>^PONDeilTe 

Partnership -^Fpdud oj 07 ie par(ner~PnrttjdcfraHded, 
righU liobility for. 

Whoro a person is induced by tlic false ropro.^onta- 
Hons of others to become a partner with thorn, the 
Court will rescind the contractor partnership at liis 
instance, and will compel them to re-pay him what- 
ever be may have paid them, with interest, and to 
indemnify him against all the debts and liabilities of 
the partnership \\i 7 0, col. 1.] 

When a partQ<>rahip is rescinded on the ground of 
fraud or misconduct, the partners at fault are not 
entitled to ask the other memberj of the partnership 
to contribute to the losses which may have occurred 
m the partnership business, [p. 710, coh 1.] 

Firac appeal from the deerea of the Sab* 
ordinate Judge, Firafc Clasp, Gajranwala, dated 
the 25th Anjrnst 1916. 

Mr, 3fano/i'ir Lal^ for the Appellant. 

Mr* Mukand Lai Purif for the Rsspondent. 

JUDGMENT,— In the eait out of wbioh 

^B8eoro88 appeals arise the plaintiff, Halcam 
olaimed Rs. 5,927. 4i-‘2 principal and 
luterest, from Kh^rak Singh, defendant, or 
in the alteruative he asked fir dissolution of 
partnership and for reo'^vary of the amount 
which^ might be found due to him after 
reodition of the partnership accounts. The 
Court below found that there was a partner, 
ship^ and passed a preliminary decree dis- 
eolying it and snb*eqTently passed a final 
decree for Rs 2,76'.S 0 in favour of the 

p amtid with proportion it? co-t's against tie 
8 eudant and ordered t lat the am >ant 
ecreed should carry future interest at G per 
cent, per annum from the date of the decree 
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to the date of payment. There are eross. 
aoppala by Gola Smgh, the minor son of 
Kharak Singh, deceased, and by the plaintiff. 

Mr. Manobar Lai, in arguing the defend* 
ant’s appeal, began by contending that it was 
not proved tbat the whole sum of Ra. 5,000 
said to have be^n paid by the plaintiff to the 
defendant was actually paid. This sum was 
made up of three items, as detailed in the 
judgment of the lower Court, namely: — 

(1) Ri. 3,015*12 0 due to the Arya Bank 
on account of previous debt due by defendant 
to the said Bank ; 

(2) Received in cash in advance on th^ 
2l8t of August 1913, Ra. 500, 

(3) Received in September 1913 Rs. 
1,484*4*0. 

Tbe latter sum was all along admitted by 
the defendant who gave plaintiff a credit for 
Rs. 1,500 in tbe partnership accounts. Mr. 
Manobar Lai frankly admitted before us that 
he could not contest tbe item of R§. 500 and 
he also said very little about tbe debt of 
Rs. 3,015*12-0. In our opinion, this debt is 
clearly proved by the books of tbe Arya 
Bank and by the other evidence detailed by 
tbe lower Court in its judgment, printed at 
page 65 of tbe paper-book, and also by the 
fact that the defendant, who was literate, 
signed a promi9sory*note for the full sum of 
Rs. 5,000. It is unnecessary for ns to go 
into all the arguments urged by Mr. Manobar 
Lai io regard to tbe accounts, because, in our 
view of the case, plaiutiff's appeal 
most Bucoeed. It is clearly proved tbat each 
of the partners was to put Rs, 5,000 into 
tbe partnership business of which the defend* 
ant was tbe manager. Defendant only put 
Rs. 1,500 of the plaintiffs money into the 
busioesr, misappropriating tbe other Rs. 3,500. 
He denied reeeipt of this sum of Rs. 3,500 
and made no entry of it iu the accounts, and 
it is quite clear that his inteution was to 
misappropriate it or to use it for his own 
private business. 

Mr Puri, who argued the plaintiff's appsal, 
urged tbat defendant bad clearly been 
guilty of misconduct in not patting the whole 
of tbe plaintiff’s Ra. 5,000 into tbe partner- 
ship bueiueca. Partnerahip was entered into 
in Sotember 19l3 and on the 5tih Djcembar 
19 3 cle plaintiff sent a uotioa to tbe defend* 
a I , at page 5 of the papsr book, in 

wniii hetixel tne defendant with haring 
ob.ainji Ri- 5,000 from him by misrepre- 
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B6DtatioD and oalled opoo him to deposit the 
amoant witbio four days in a eertaia 6rm, 
otherwise be woald briog a orimioal ease 
agaiost him obarffing him with oheating or 
•riminal breaoh of trust. To this the defend* 
ant never replied. Under the oirourastanflep, 
W8 eonsider that the defendant has olearly 
been guilty of misoonduat if not of f>'and and 
that, under the oirsamstanoes, the plaintiff is 
not liable to contribute to any losses wbioh 
may have oesurred to the bnsint^ss. 

In Lindley on Partnership, Seventh 
Editior, page 524, it is stated tha^ ‘‘where a 
person is induoed by the false representations 
of others to beaome a partner with then*, the 
Court will rescind theaontraot of partnership 
at his instanse ; and will oompel them to 
re-pay him whatever he may have paid them, 
with interest, and to indemnify him againct 
all the debts and liabilities of tl e partnership,” 
and so on. Again, at pageClCit is itated: 

The Court may dissolve a partnership on 
the ground that a partner wilfully or persist- 
ently oommits a breaoh of the partnership 
agreement.” When a partnership is re- 
eeinded on the ground of fraud ormiseonduot 
such as has been oommitted in the present 
ease, we oonsider that the partner at fault is 
not entitled to ask the other members of the 
partnership to oontribute to the losses whioh 
may have ooenrred in the partnership business. 
In the present oaee it is quite possible that, 
if the defendant bad oomplied with the tarms 
of the agreement, there would have been no 
loss. 

The plaintiff admitted that he had reoeived 
goods worth R's. t38 11 10 from the defend- 
ant wbieb he deduoted from the total sum 
wbioh he said was due. In addition to these 
sump, the lower Court allowed the defendant 
oredit for three other items, whioh will he 
found prin'ed in the paper-book at page 54. 
These items are: — 

(1) Es. 423 8 0 dated 11th February 1914. 

(2) Rs. 15 12 U and 

(3) Rs. 7 9 2. 


Total Rs. 446 13 2. 

There is no evidenoe in support of the 
item of Rs. 423-8-0 except an entry made by 
the defendant in the partnership acoounts. 
Plaintiff states that he was in the habit of 
giving reoeipts for any sums reoeived by him, 
and a number cf receipts have been prodoo' 
ed by the defeudaut. We do not agree 


with the reasons given by the Commissioner 
for allowing this itecn It i^ oUar that an 
item of R* 328 has been aola«faIly entered 
by the defendant in the aooounts (see the 
bottom of page 51 of the paper-book). We 
have examined the details which go to make 
up this item of Rs. Zl6 and we 6o 1 that some 
of the items are snms spent hy the defendant 
in this very ease Under the oironmatanoes, we 
do not think that the defendant’s aoooants 
are so reliable that they ahonld he asoepted 
as proof of this item cf Ra 4i3 8 0 when no 
receipt is f irthooming aigoed by the plaintiff 
who says be gave a receipt for every sum 
received. 

The item of Ra. 15-12-0 represen's tbs 
difference between Rs. l.-i8i 4 0, received in 
eash by the defendant from the plaintiff, and 
the fiomof R^. 1,500, for which he give orelit 
in the acoonnts. As we hold that the whole 
sum of Rs. ft, 000 was received by the defend- 
ant this item of R*. 15 12-0 ie non existent. 
Plaint ff'e Cnun'el eays he does not object to 
the item of Rh 7- -2, 

The plaintiff baa caloolated interest at 2 
per cent, per menfem, bat we think this is too 
much, because the iuterest which the defend- 
ant was paying to the Arya B iok was at half 
of this rate only. We consider that the 
plaintiff was entitled to bis principal, 
Rs. 5,t00piuc interest at 1 per cent, per men- 
sem, t e., Rs. 783 total Rs. 5,783. From this 
must be deduoted Rs. 638 11-10 originally 
admitted by the plaintiff plus Rs. 7-9 2 now 
admitted. The balance remaining is 
Rs. 5,136-11 C. 

We accent plaintiff’s appeal and, in modifi- 
eation of the order of the lower Court give 
plaintiff a decree for Rs- 5,t36 11 0 and ■ 
proportionate costs in both the Conrts to be 
realised from the estate of Kharak Singh, 
deceased. This ^nen ehall bear interest from 
the date of the decree to the date of realisa- 
tion as ordered by the lower Court at 6 per 
oent. per aonom. 

Defendant’s appeal is dismisssd with oosts. 

FI lint ff 8 appeal allowed’, 
DtfendciU’e appeal dismieeed. 
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Kali dik t>. sbeo barak. 

OUDH JUDICIAL COMMISSIONER'S 

COURT 

Sbooitd OmL ApeK.L No. 12 ow 1920. 

Jnie?, 1920. 

Present Lindsay, J. 0. 

KALI DlN *No oraeMS— D afandantb— 

ApPCLLftNTS 

versuB 

SHEO SARAN and AHoraEit— P luhtipfs 

^ P 'Nufc'TS 

Oudk Rent Act (1X11 of for 

posaemon based on right oj inheri*ance-Right found 

no e^ect of -Defendant in possession withont 

any rxght^ 

Where in a sui^. for the possosaiou of a coltivatory 
holding the plaiatiff alleges a right based upon 

inhencanne.anditisfoundthathe has no right of 
inberitance whatever to possession of the holding, his 

suit IS liable to be dismissed, even though it is found 

that the defendant is in possession with.,ut any right. 
Appsal from the deeree of the Sabordi- 

nate Jodge, Partabgarh, dated the b'lh No- 

vember 1919, oonBrmiDg the order of the 
Maoeif, Konde, dated the 2 th Joly 1919. 

Mr, S. N. Roy, for the ADpellanta, 

Mr* M.A. Sharif for the ResponJeots* 

JUDGMENT. — After hearing Oonnpel in 
thi 0 ease I have oome to the aoneloeion 
that the jadgment of the Oont behw is 
wrong and that appeal mnet be allowed. 

^ The aabjeot. matter of the euit wae the 
**'?• Po*8e”'on of a enltivatory holding 
whioh had been in the poseeseion of one 
Deokr, now deceased. Bolh the parties to the 
BQit are aollateral relatives of the deoeaeed. 

Au ® 18 eaidp areio poaiea’^ioo of 

the holding. Toey set np title to it under an 
oral begaeet and also under a mortgage said to 
have been exeouted in their favonr. The 
Lourta below have found that the oral 
bequest was not proved and they have also 
he d that the mortgage of a oultivatory 
0 ing la invalid and that, therefore, the 
aefendante are in po^isession without any title, 
Ahey have also held that the plaintiffs, be- 
log nearer reversioners to the deoeased than 
the defendants, are entiiled as against these 
netendanta to posseseion. 

Oou^ta that 

Bh^ttkA ^ lu DO** the defendaotB 

Of the plaintiffs ought to haye boen 
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d!ami.8ed Thay have, in my jadgment, no 
right whatever to possession of this holding. 

A he law on the subfest aopears to be 

n ordinary tenant under 

the Oudh Rent Aot is not a heritable right 
exsept tithe extent whisb is laid down in 
sestion 48 of the Aot. That se.tion provides 

that the heir of a tenant who dies daring 
the anrrensy of a holding is entitled to retain 
osoupation of the holding til! the psriod 
expires. It is also provided in fhis seetion 
that a oillateral relative who did not, at the 
da e of the death of the deaeased, share in the 
oaltivafion of the holding is not to be deemed 
an heir noHer the Aat. 

Applying these principles to the case, it will 
be obvious that the plaintiffs have no right 
whatever; and although it may be that the 
defendants have no right to be in possession 
of thH property, nevertheless the plaintiffs, 
having no title in themselves, cannot bs 
allowed to turn the defendants out. 

The Oonrts below have arrived at their 
decision noon the consideration that the terms 
ofHeotion4^ of the Oudo Rent Act are for 
theb90€66 of the landlord. lam not sure 
that I understand what is meant by this 
expression. But whether aeofcion 48 confers 
any benedt on the landlord or not its pro. 
visions seem to me to be perfectly dear. The 
plaintiffs came into Court alleging a right 
based upin inheritance. Under the law 
they have no right of inheritaoce whatever 
and, in these circumstance?, their suit was 
bound to fail. 

The appeal is allowed, the decree of the 
Court below is set aside, and it is ordered that 
the plaintiffs’ suit be dismissed with costs to 
the defendants in all three Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
LfTTBRS Patsht Appsal No. 38 OF 1920. 

August 13, 1920, 

Present Sir Asutosh Mookerjee, Kt., 
Acting Chief Jnsti’ce, and Justice 
S*r E*’nest P etcher, Rr, 

KALI NATH HAKRABaRTTY amo 
OT. i tR' — pL^IallKF t - AppgLLkNTi 

Versus 

NAIMUDD' AND *sOTdKB~— D&frndants 

— Re^POnpEst.-s, 

PhIZ:? nuicance^Diimage, spscial-^pcthu-ay, ohstmo* 
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tion of-$uit hy one member of public to compel 
removal of ohitruction, mainiainability of. 

■Whoro it is showu that one member of the public 
has Buffeicil special damage by the obstruction of a 
public patlnvay which prevents him from u^ing tho 
)>athway as a convenient access to his house, he is 
entitled to maintain a suit for a declaration of right 
of way, and for an injunction to compel the removal 
of the obstruction. 

Letters Patent Appeal against the deeree 
of Mr. JastioB Newbould, dated the 30th of 
April 1920, in Appeal from Appellate Deereo 
iNo. 1363 of 1919. 

I'AOTS appear from the jndgment. 

Babu Bepin Chandra Bose (with him Baba 
Rodhika Ean-an Ouha)^ for the Appellants. — 
The plaintiff is the appellant. The appeal 
arises out of a suit for deolaration of a 
right to village pathway and for an injunotion 
for the removal of the obstruotion by the 
defendant. The suit was dismiseed by the 
Conrts below on the ground that plaintiff 
did not describe the path as a poblis path- 
way. On appeal to this Court Mr. Jostiee 
Newbould also aflfirmed the deeree of the 
Courts below cn the further ground that 
the plaintiff had not proved any speeial 
damage. 1 submit there is ample evidence 
on the record to show that I have suffered 
special inconvenience by not being allowed 
access through the path in question. That, 
I submit, is eofficieDt for the purposes of 
my case to prove special damage. 

Moulvi A. K. Faelul Huq (with him Babu 
Jahnavi Oharan Das), for the Respondents.— 
The plaintiff founded his claim on contract 
and grant but the findings on those points 
are against him. He should have ®om- 
plied with the provisions of Order I, role 8, 
of the Civil Procedure Code. It has been 
found by the Courts oocoorrently that no 
special damage has been made out. ^ 

Babu Bepin Ohar.dra Rose replied in 

brief. _ 

JUDGMENT. 

MooKBPJEft, Agio. 0. J.— This ie an appeal, 
under clause 15 of the Letters Patent from, 
the judgment of Mr. Justice Newhoold m 
a suit for declaration of a right of way, 
and for an injuotion to compel the defend- 
ants to remove an obstruction which they 

have erected across it. 

The Courts below have found in favour 
of the plaintiffs upon the existence of the 
way as alleged by them. But they have 
diEwieeed the suit on the tesbnisel ground 


that the plaintiffs had not described the 
way as a public pathway, a* established by 
the evidence. That decree of dismissal has 
been affirmed by Mr, Justice Newbould on 
the ground that the plaintiffs have not 
suffered special damage ae they would have 
to establish if the way was a public path, 
beoBDPe the obstruction to the road had been 
placed at some distance from their boose. 
In our opinion, the suit should not have been 
dismiseed on a technical ground as has been 
done by all tho Courts. 

The judgment makes it plain that there 
is a way as alleged by the plaintiffs and 
that the defendants have onlawfully ob- 
structed it. We shall assume for the pur- 
pose of our decision that it was a publis 
village path and that the plaintiffs san 
succeed only upon proof that they have 
suffered special damage inasmuch as they 
have not instituted the suit on behalf of the 
members to the public in accordance with 
the provisions of the Civil Procedure Code. 
But upon the facts it is abundantly clear 
that they have suffered special damage. No 
doubt, the obstruction has been placed not 
in immediate front of the outer door of 
their hcose but at some distance ; but it is 
clear that, while every member of the public 
has been prevented from ueiog the path- 
way, the plaintiffs have suffered special in- 
convenience beoauee they have been prevent- 
ed from using the way ae a convenient 
Booess to their house. They have thus 
complied with the requirement of the rule 
that where a wrongful act has been done 
afleefing the public at large, ae well as 
oausirg inconvenience and damage to the 
individual, if the inconvenience and damage 
caused to the individual be the same as the 
public at large are exposed to, the individual 
has no right of action, unless he can show 
that be has suffered some special and 
particular damage [See the judgment of 
Weetropp, C. J., in Satku v. Ibrahim Aga 
(1), where numerous inetanoes are given of 
special damag*-]. In the oircomstances of 
this caop, we are clearly of opinion that 
the suit should have been held maintain- 

. 11 J 

The result is that this appeal is allowed, 
the decree of dismissal made by Mr. 

(1) 2 B. 467; 2 Ind. Jur. H2g; I Ind Dec. (w. c ) 
726, 
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Newboold, in affirmance of those of the lower 
OonrtSj set aside and the suit decreed with 
costs in all the Courts. 

FlitqBBXi J.~- I agree. 

Appeal allowed. 


COURT OP THE BOARD OP REVENUE, 
UNITED PROVINCES. 

PiTiTioi* No. 8 OP i9l8 OP Unao Disigicr. 

Marsh 7, 1918. 

rresant". — Mr. Holms, 5^. M., and 
Mr. Ferard, J. M. 

(lazi MUKHrAR.UL.HUDA— 
Dbpemdamt — Appellant 
terctts 

BAKHTAWAR KHAN— Plaintiff — 

Respondent. 

JurUdiclion of Revenue Court— Tenant, staiui of — 
Question ramd in Revenue Court— Court, duly of. 

Where the question of the status of a tenant is raised 
before a Revenue Court, that < ourt must decide what 
the tenant’s status is or decide that he has prima facie 
under-proprietary rights, in which case eitlier party 
must go to the Civil Court for a decision on tlio 
question of under-proprietary title. 

Second appeil from the order of the Com* 
miaeioner, Laoknow Division, dated the 18th 
October 1917. 

JUDGMENT. 

Fcraed, J. M. — (MurcA 1, 1918.) — I would 
accept this appeal. 

The plaintiff-respondent sets up to be an 
occupancy tenant. The defendant-appellant 
iesoed notice to eject him as an ordinary 
tenant. Decisions in the past have cancelled 
notices of ejectment by defendant-appellant’s 
predecessors on the ground that plaintiff- 
respondent bad status superior to that of an 
ordinary tenant, but have not decided what 
that statue was. Courts in the past seem 
to have interpreted the law ourinualy, as 1 
notice that Mr, Commissioner Qainn on the 
22nd December 1^85 held that the land- 
lord must establish in the Oivtl Oourt that 
the tenant was an ordinary tenant b«-fore 
he could eject him by notice. Mr. Q linn 
was clearly wrong, as a question of tenant 
sUtus (other than ander-proprielary) was 
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for the Eeyenne and not for the Civil 
Court. The question of what the respond* 
ent’s statns is can never be decided until 
the Revenue Courts follow Dhourwa Est’iev. 
Ohuttan Singh (1) and, when the question is 
raised in a case like the present, decide what 
the tenant’s statns is, or decide that be has 
prtma facie under proprietary rights, in 
which latter case either party conld go to 
Civil Oonrt on the question of under-pro* 
prietary title. 

1 would hold that a wrong application of 
res judicata in the past does not warrant 
similar action now. 

The question substantially (see the word- 
ing of section 11 of the Civil Procedure 
Code) at issue in the past was, whether the 
tenant possessed this or that dednite status 
and was or was not consequently liable to 
ejectment by notice. The vague deoisione 
of the past in dnding that the tenant was 
"something more” than an ordinary tenant 
slurred the matter sobstantially in issue, 
and, therefore, are not binding on the Courts 
as rci ;udtVafa under section 11 of the Civil 
Procedure Code. I would bold that Courts 
are not bound by these “indecisive decieions” 
and must decide decisively on the sub* 
staotial point when the question comes 
before them again, as in the present case. 
1 would, therefore, remand this case to the 
lower Court for a definite decision, (1) as 
to the status of the tenant-respondent, and 
(2) as a consequence whether he is liable 
to ejectment by notice. Return to be made 
to this Oonrt for final decision ; costs of 
this appeal will be included in costs of 
suit 

Holms, S. M. — (March 7, 1918.) — T entirely 
agree. The view of the law stated by my 
colleague is (hat now accepted. 

Oa$e remanded, 

(1) Sol. Doc. No 17 of 1910. 
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Lahore h gh court. 

SiOONu Civil A.pk l No. 2j.53of 1920. 
Jar)U«ry 31, 1921. 

: — Mr, Joatioe Martioean. 

KAN;>HI Bam — Pi-*int.fp — appellant 

venus 

MAULA BAKHSH — Dependant— 

Ue-^POxijitut, 

Custom— Ahenation bu a male proprietor yecessitu 

prooj of, vaturr of- Just debt, lohnt it. 


It IS only in the case of an alienation by a 
woman ilmt tho alienee has to show that the 
alienors income was insuttici^nt to provide the 
money required. v\ here the alienor is a man all 
that has tu be considered ia whether ihe purpose 

for which the alienation was effected was ft neces. 

sary purpos-e [p ; 4, col. .] 

A just debt iiood not bo one incurred for ncces. 
Btiry purposes [p. •. col 2.] 

It is not necessary for an alienee, who is also the 
amocedei.t creditor, to prove that all the previ.ma 
debts were incurred for necessity. U is only where 
tl.o previous debts, beside, not bein- for nece.vsity. 
are unrosonuble o, prove reckless cxtravaRanco or 
waste or ft dosiKn to injure tho reversioner's 
iriieroMs, that a ch^linctjon arisoe between the caeo 
of an ahenaimn i.. favour of the antecedent creditor, 
who is luce fixed with knowlediro of tho 

nature of the dobts, and an alienation in favour of 
(1 thud person who cannot bo presumed to have 
sueh knowleduo fp 7n, col, 2; p. 715. col, 1 .] 


Seaond appeal from the deoree cf the 
Distriot Judge, Hoehinrpur, dated Ihs 17th 
April 1920, reversing that of the Monaif, 
First Cla«p, Garhshankar, Dietriot Hosbiar- 
pur, dated the 21st February 1920. 

Lala Fu/i,r Lh'.nl^ for the Appellant. 

Mr. IfaUr ud-Din r.Htethi^ for the Respond* 
ent. 

JUUGMlliNr, — On tbe 15th January 1910 
the defendant’s brother, Adalat Kban, 
borrowed Rs. 60 from the plaintiff and 
executed a deed in his favour hypothecating 
hie ha f share in certain house property. On 
the 2itb .lanuary 1913 be executed another 
deed hypoiheoating the same property to the 
plaintiff for R,, I2J which included Rs. 93 
on account of principal and interest doe on 
tho deed of 1910, R,. 4 for registration 
expenses, and Rh. 2) which he rsoeived in 
cash before the Sub. Registrar. The plaint- 
iff sues the defendant (AdslalKhan being 
dead) for the money due on the deed of 191.3, 
The defendant pleaded that the propeity 
hypothecated was anoi-elial, and that ihe 
riioitgaLH was without neao.-sity. 

The Muneif found that the property was 
aucobtrali but that there waa oeceeaity for 


the alieoatior, and be gave the plaintiff a 

decree, 

Oo appeal, the Distriot Judge agreed with 
the ending of the 6rat Court that the pro- 
perty was ancestral, but also found that no 
necessity for the alienation was proved, and 
he, therefore, dismissed the suit. The plaiuliff 
has 61ed a seeond appeal in this Court. 

Id the deed of 1910 it is stated that the 
Rs. 60 borrowed by Adalat Kban were 
required for household*' purposes, and the 
witneesee to the execution of the deed also 

say the money was borrowed for soob pur* 
poses. 

The Lamed District Judge bolds that the 
plaintiff was bound to give some p oof that 
it was necessary for AdaUt Khan to raise 
the money by pledging ancestral property, 
and he poit ts out that Adalat Kban, being 
in ihe aimy, bad a source of income 
beyond the one ghumao of land which be 
possessed, 

He is, however, wrong in thinking that the 
plaintiff had to show that Adalat Khan’s 
income was not sufficient for his wants. It 
is only in the case of an alienation by a 
woman that (lie alienee has to show that the 
alienor's income was inso (Baient to provide 
the money required. Where the alienor is a 
man, all that has to be considered is whether 
the purpose for which the alienation wos 
effected was a necessary purpose. I do not 
think it can be said that ordinary domestic 
requirements were not * i;^ecessities ” for 
which Adalat Khan was justiBod in borrow* 
ing Rs. 60. Further, it appears to me that, 
in accordance with the principles ecuooiated 
in Dili Biltn v. 5owdflj7ar Singh (1), the mere 
existence of the debt contracted in 1910 was 
sufficient to justify the alienation in 1913, 
whether the debt was incurred for a necessary 
purpose or not. On page 296 of that ruling, 
where the words just dtbt ” are deBned, it 
is stated that a just debt need not be one 
incurred for a necessary purpose, and further 
on it is laid down that it is not necessary for 
an alienee, v>ho it also the antecedent creditor, 
to prove that all the previous debts were 
incurred for necessity. It is only where the 
previoDS debts, besides not being for necessi- 
ty, are or reasonable or prove reckless 
extrevasacoe or wasie. or a design to injure 
the reversioner’s interests that a distinction 

(1) 66 P. fi. 1000, P. h. E. 1900 p. 828, ^ 
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arises between tbe o\9e cf an alieoation io 
favour nf tbe aoteoedent oreditor, wbo is 
prima facie bxed with koonledge of tbe 
nature of the debts, and an alieoation io 
favour of a third person who oanrot be 
presumed to have suab knowledge. la tbe 
present aane there is nothing in show that 
tbe debt aontraated by Adalat Kban in 191 J 
was of the abaraoter menticned above 

I hold, therefore, that tbe item of Rs. 93 
inoluded in tbe deed of 1913 on aoaoont 
of tbe amuuot due on the deed of 1910 
must be allowed. 

The sum of R». ‘^^5 reaeived by Adalat 
Eban at tbe time of the regi^ttation of 
tbe deed is tr)fl ue, and, aoaording to tbe 
evidenoe Adalat Khan, borrowed it for tbe 
purpose of paying land revenue. This item 
should aleo be allowed. 

I aaaordingly aaaept tbe appeal, set aside 
tbe deoree of tbe lower Appellate Court, and 
restore that of tbe Trial Crurt. The respond- 
ent will pay tbe appellant’s aosts in this 
Court and in tbe lower Appellate Court. 

Appeal accepted. 


CALCUTTA HIGH CCCRT. 

Appeal p^om Appbll*te Decree No. 1622 

OP 1918. 

May 13, 1920. 

rmeni: — Jnstioe Sir N. R. Cbatterjea, Kr., 
and Mr. Jost'oe Panton. 

DINABaNDHU MAlTl— Plaintifp— 

Appell*kt 

versus 

BISHNU BEWA apd others — 

— Kb'-pondeats. 

Limitaiion Act (IX ol Sch. J, Art. |R2— 

Mortgage — Loan of paddy secured hy mortgage^- 
Suit to recover money due — Nature of stiii — Limitation 
applicable. 

D. obtained a loan of u quantity of piuUl^ upon 
a mortgage of Ilia property, covenanting to re-pay 
the loan with interest within a cartuiu time and 
stipulating that, in case of default, the mortgagee 
could realise by salo of tho property mortg-igcd. 
D made default and the prese t suit was brought 
within 12 years of the due <lare of pujmont for 
recovery of the money with interest, and the qnt 'iion 
waa whether the suit was within time i 


Hel l, that the suit was one for enforcement of 
money charged upon m )rcgag)d proper y wubia the 
meauiijg of Articl'i • , Sv-h d ilu , to the Limitation 

Act, and having been brought wiih'n t^e period 
prescribed by that Article, it waj not barred by 
limitation. 

Appeal against the deoision of the Third 
Subordioate Judge. Midoapore, dated tbe 
22Qd M ly l9l8, affirming that of tbe Munsif, 
Third Court, at Oontai, dated tbe hOib 
November 1916. 

Baba i'arada Oharan Matip, for the Ap. 
pelUnt. 

B»ba Siitouripati Ray, for the Respond* 
ent-’. 

JUDGMENT. — The question involved in 
Ibis ease ie, whether tbe suit upon tbe 
mortgage-bond out of wbiob this appeal 
arises, is a suit for enforoement of money 
aharged upon mortgaged property within 
the meaning of Article 182 of tbe Limita- 
tion Aot. 

Tbe mortgegor took a loan of a aertain 
quanti y of paddy and agreed to re pay it 
together with interest thereon at so many 
kathas per Auri per year and further agreed 
that, on default of payment within tbe 
time stipulated, tbe mortgagee would be 
entitled to realise fbe money — the subjeat* 
matter of the claim together with aosts by 
sale of tbe property wbiob was mortgaged to 
seoure tbe loan, and that if that was insuffi- 
oient to satisfy tbe debt, by attaohment and 
sale of other properties of the mortgagor. 

Tbe soit was brought more than six 
years after, and within twelve years of the 
due date ot payment. 

Tbe Court below, relying on tbe deoision 
in the rase of Ha^h Bihari Das v. Runjam 
bihiti f ctrii (1), held that the suit was barred 
by limitation. That ease has been oon- 
sidtred and distinguished in several eases : 
See ^irip' ii L'll Dult v. Sarat Chnndra Mondal 
(2), >'rtdh‘r O/iandra Motti v. /(am Oobindu 
Jana (3), Indra iVarcm .-^hao v. Di abar 
camauti (4) and Jogenira !Sath Singh v. 
Mohan L“l Khan (5). 

We have been pressed to refer the auae 
to tho Eal! Benob ; but the terms of the 
bond in the ease of Rash Bihari Das v. 

(O h 7 Iiul Cua. ('05: ?4C. L. J, 34S, 

(V)4hlnd ' us 78: 2iC.Vi. N.7V0. 

ty) f.-i liul Caa 60H: L. .i. tJ-. 

(t; r,' Jud. Cas H-J9. 2:i C. IV. N. hrfi; 47 0. 12... 

vf ' 08 ltd. Cas. yySj 28 0. W. N. 9Gi, 
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Kunjahihari Pat^a (1) do not appear to be 
(he same as those of the bond in the 
present ease. In faet, all the terms of the 
mortgage-bond, and epesially those relating 
to enforeement in default of payment, 

do not appear from the report of that 
ease. 

Id the present ease, as stated above, it 
was stipulated in the bond that the money 
{Dibir taha mai kkarcJia) would be realis- 
able by the sale of the mortgaged property. 
The ease, therefore, is distinguishable from 
that of Rash Rihari Dat v. kunjahihari Patra 
(1). In the siroumstanoes, we do not 
think that the ease should be referred to 
the Full Beneh and the appeal must be 
allowed. 

We aaoordingly hold that the suit is 
not barred by limitation. But as there are 
several other questions to be tried, the 
desrees of the Courts below must be set 
aside and the ease sent bask to the Court 

of first instanse for trial of the other 
lasaes. 

Eaah party to bear his own sosts up to 
this stage. Future sosts to abide the result. 

Oase remanded. 


LAHOaB HIGH COURT. 

Civil Rivision Petition No. 6^9 of 1920. 

January 31, 1921. 

Present : ~Mr. Justise Martineau. 

TEJ BHAN AND ANOTBER — PLAINTIFFS 

— PiTITIONEBS 
versus 

WALI DAD — Defendant — 
Re><pondent. 

(Jivii Procedure Code (Act V of 1908), «. 1 16, 0. XXI, 
I"* ^ — Death of plaintiff — Legal reprenentativea of 
deceased brought on record — Defendant, failure of , to 
object— Entoppel, omission to consider (luestion of— 
Material irregularitg, 

Wbolo ou tho death of a plaiutiff cortaia persons 
are brought on the record as hia legal reproscota. 
lives without any objection by the defendant, the 
latter is estopped from aubsoquently asserting that 
thi* persons impleaded arc not the legal representa- 
lives of the deceased [p 7 7, col. I.] 

The omission by an Appellate Court lo consider 
tlie question of estoppel amounts to a material 
irregularity, jiislifying liitorferonfc in revision. 
Cp. 717, col. 2.J 
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Petition, under sestion 44 of Ast 14 of 
1919, for revision of the desree of the Senior 
Subordicate Judge, Jhang, dated the 2dth 
April 1920, reversing that of the Honorary 

Civil Judge, Jhang, dated the 12th June 
1919. 

Mr, Muhand hal Pwri, for the Petitioners. 

Sayad Mohsin Shah, for the Respondent. 
JUDGMENT,— The fasts whisb have 
given rise to the present application for 
revision are as follows : Mul Cband broughtia 
suit fjr Rs. 380, on the basis of a lease 
executed by the defendant, in the Court 
of Rai Sahib Lala Ram Cband, Honorary 
Civil Judge, Jhang. The Honorary Civil 
Judge held that the suit was eognizable by a 
Revenue Court and returned the plaint, 
Mul Cband appealed to the Senior Subordi* 
nate Jndge. While the appeal was pending 
the appellant’s Pleader informed the Court 
that the appellant had died. On the 25tb 
June 1918 an application was put in by 
Tej Bban and Jawala Das, sons of the 
deceased Mul Cband, for'bsing impleaded as 
appellants in place of their father. Notice 
was issued to the defendant, and on the 12tb 
August 1918 he appeared and said that 
Tej Bban and Jawala Das might be implead* 
ed as representatives of Mul Cband The 
Senior Subordinate Judge (Lala Devi Dial) 
accordingly passed au order impleading 
them, and after bearing the appeal he held 
that the suit was triable by a Civil Court and 
directed the Honorary Civil Judge to pro* 
seed with it. 

The case was then tried. There were 
several bearings, evidence was recorded, 
and no objection was taken by the 
defendant that Tej Bban and Jawala Das 
were not the legal representatives of the 
deceased Mul Cband. Ultimately, a decree 
was passed by the Court in the plaiutiffs’ 
favour on the 12th June 1919. The defend* 
ant appealed from the decree to the Senior 
Subordinate Judge (Sheikh Ali Mnbammed) 
and be then, for the first time, took the 
objection that all the representatives of 
Mul Cband bad not been broughr. cn the 
record, Mul Cband having left three sons, Tej 
Bban, Jawala Das, and Shiv Ram, and also 
a grandson (deceased sen’s son). The 
Senior Subordinate Judge has held that in 
coneequenoe of the omission to bring all the 
representatives of Mul Cband on the resord 
the suit as well as the appeal by virtue ef 
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wbish the init was remanded bad abated, 
and be, therefore, aonepted the appeal whtoh 
was before him and dismissed the sait. The 
present applieation is b^ Tej Bban and 
Jawala Das for tevision of that older. 

^ It is eontended on behalf of the petitioners 
that they alone are the legal representatives 
of the deoeased Mai Oband for the purposes 
of this ease, as the land of whioh the lease 
money is in dispute has been matated in 
their names alone. Whether this eontention 
IB oorreot or not, I think that the order of the 
lower Appellate Goart mast be set aside on 
the groand that the respondent is estopped 
by his oondoet from raising the objeetiou 
that all the representatives of the deseased 
have not been brought on the reeord. In 
August 1918 he agreed to Tej Bban and 
Jawala Dae being impleaded as Mul Ghand’s 
representatives, and from that time up to 
June 1919 when the deoree was passed 
against him by the Trial Gourt be never 
objested that there were other representa* 
tives also who should have been made 
parties. 

In Meanalchi Achi v. Ananthana^ayana 
Ayyar (1), where the widow of the deaeas* 
ed plaintiff bad been brought on to the 
reeord in plaae of her husband, it was 
held that the defendant was preeluded from 
raisins at a late stage of the aase the 
objeetion that the widow was not her bus* 
band's legal representative. The learned 
Subordinate Judge says that it was not 
neaeeearily within the defendant's knowledge 
who the representatives of Mul Gband were. 
It was, however, his duty to make inquiries 
apd satisfy himrelf on the point. In the 
ease aited above the learned Judges^ said, 
on page 228 of the judgment : ‘‘ They 

(the defendants) were bound to use all 
reasonable diligenee in aequainting them* 
selves with the state of tbe family of the 
deseased in view to asaertain whether the 
widow was entitled to proseaute the suit as 
the legal repiesentative of her deoeased 
husband, and they were bound to take 
the objestion at the earliest opportunity if 
they meant to insist upon their alleged 
right to raise tbe objeotiun, 

Balabai v. Qantsh Shankar Pandit (2) 
is also in point. 

(1) 26 M. 22ii \2 M. L. J. 380. 

(2) 27 B. 162; I Bom. L. it. OS'J. 


The lower Appellate Court’s omission 
to aonsider the question of estoppel was 
a material irregularity whiah justifies the 
interferenae of this Court in revision, 

I aaaept this appliaation, set aside the 
deoree of the lower Appellate Court, and 
remand tbe ease to that Court under 
Order XLI, rule 23, Civil Prooednre 
Code, for disposal of the appeal before it 
on the merits. Oourt*fee on tbe appliaa* 
tion to be refunded. Other aosts to be 
aosts in the ease. 

Application accepfel. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No, 13 op 1920. 

July 28, 1920. 

Preient : — Syed Wazir Hasan, A. J. C. 
FAZL HAQ AND 0TH8B3— Depbndanti— 

Appellants 

tersus 

Bibi RUQAIYA KHANAM— -Plaintipp, 
BIBI UMMATUL FATIMA and others 
— Depsndants— Rispondbhts. 

Lcase-^Lessce continuint; m poascsi^ion fur more 
than. 12 1 /ears, lylatua vf— Adverse possessivn—Lvnita- 
ticii. 

Where a person holds a Tilliigo under a lease 
continuously for more than 12 years paying the 
rent stipulated and not sharing the profits of the 
village with the lessor or his co-sharers ho acquires 
tho limited iuterest of perpetual lessee under the 
Icaco by force of atlTerso possessiou. Ilia taking 
possession under tho lease operates as a complete 
ouster of not only the grantor but of every other 
co.sharer of his, the possession of tho lessee being 
adverse against them all, and limitation for a suit 
to deprive him of posse^'sion runs from tho date of 
such possession, [p. 720, col. 1 ] 

Appeal from the deoree of the Subordinate 
Judge, Sultanpur, dated tbe 19th Deoember 
1919. 

Mr. A. P. Sen, for the Appellants. 

Babtt Earn Ohandra, for Respondent 
No. 1. 

JUDO MU NT. — The respondent. Bibi 
Euqaiya Khanam, brought tbe suit out of 
wbifh this appeal arises for possession of tbe 
village Pitbapur, situate in the Pargana cf 
Miranpur, dietriot Sultanpur, and also for a 
deslaratiou that the pornetuftl lease exeauted 
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by Bibi Ummatal Fatima was ddU and void 
as atfriin^t tbo plaintiff. The defendants to 
the snit were the heirs of one Tafazzal 
Hoflain, who was the lessee nnder the l^ane 
stated above The fasts are as follows : — 
The village in snit is ineladed in a taluqa 
sailed Maniarpnr, the Sommary Settlement 
of which was made with Bihi Saghra and 
afterwards her name in respeet of this taluqa 
was entered in Lists I and II framed nnder 
seatioo 8 of Ao5 I of »869. It came to be 
vested in its entirety in one Bibi Ilabi 
Khanam, who died intestate on the 20th 
April 1 899, leaving her surviving six daogh* 
terp, Bibi Ummatnl Fatima. Bibi Batnl, Bihi 
Kauiz, Bibi Asghari, Bibi Rnqaiya arid B hi 
Haidari. The soosession to th\B t^luqi has 
snffered many vieissitodes and the question 
of the title to it has not yet been 6i<ally 
settled iSee the ease of Ghulim Abba^ Khan 
V. Bihi Vmmatul Fofiwa (1)]. Fir the pur- 
pose of this appeal it is eooagh to mention 
the admitted faots that the sjx Indies took 
possession of the estate on the death of their 
mother. At drat, the name of Bibi Ummatnl 
Fatimi, the eldest daughter, was alone 
recorded in the revenue papers but by a 
subsequent order the names of all the six 
ladies weie recorded jointly, but Bibi Um- 
matul Fatima cootioued to be the L'tmbardar 
for the whole of the talvq». 

it appears that the poBse^sion and manage- 
ment of the entire estite pa-’s-id into the 
bands of the Collector of the District on the 
l5th November XjOj on account of a default 
having been made in payment of the Govern- 
mem revenue under section 150 of the U. P. 
Lind Revenue Act (Act Ui of 1901,' and 
the management continues up to the present 
moment. 

Id the several litigations which followed 
the death of Bibi llahi Khaoam, one Tafaz 
zul Husain helped these lidies by acts and 
advice and apparently received no or little 
remuneration in cash for b's servio.-s. 
Accordingly, on the 22od May lc05,a perpetual 
lease was executed by Bibi Ummatnl Fitim^^, 
B'bi Asghari and Bibi Haidari in re-psot of 
the village in suit by way of re<vard or 
compensation for the services rendered by 
Tat'ZZil Husain. Toe lease whs regiintered 
only HU far as i s execution by Bibi Uoimat 
al Fatima was concerned but it was not 

(1) Ind. Caa, 748j 18 0. 0. I8P} 2 0. L. J, 63b, 


registered q'xa Bibi Asghari and Bibi Haidari 
obviou-ily because they wanted to go back on 
the arrangement to which they had previous, 
ly oonsented On the 3rd March ll»06 
TafKZzal Husain applied for the entry of 
his name in the Revenue Keoorda on the 
basie of the lease of the 22Qd May I90o. In 
column No. 5 of his petition relating to the 
Data»e of the transfer beset out the perpetual 
lease and in column No, 8 of the same petition 
relating to the date of the transfer be gave 
the date of the document in question as the 
22Dd May I9U5 (Exhibit A.2l. Oo the lOfch 
April liOd the Deputy Oommieeioner of 
Saltanpur, who, as stated above, bad come 
into the possession of the estate under section 
150 of the U. P. Land Revenue Act (Act Hi 
of 1901) lodged his objections against the 
mutation for which Tafszzul Husain bad asked 
by bis petition of the 3rd March 190o. 
Bis ohjeotione were mainly two: (1) that 
Bibi Ummatnl Fatima bad no power to 
grant the lease in question so as to bind 
her other oo sharers, and (2) that the 
leane baying been granted after the ac'Ump. 
tioD of management by the Collector was 
invalid (Exhibit A 3). It may at once be 
pointed out that the second ground taken by 
the Deputy Commissioner was not correct in 
fact. The lea<4e was granted in Mty 1905 
while the Collector eotered into the poisee- 
eion of the estate, as stated above, in 
November 1905. 

Oc the 17ch April 1906 Bibi Ruqaiya 
and Bibi Asghari, by meane cf a petition 
of that date, protested against the mutation 
in favour of Fafuzzil Hassain, They also 
founded their objection mainly on two 
grounds: 

(1) That Bibi Ummatul Fatima bad no 
authority to grant the lease in question and 
consequently the objectors were not bound 
by i^, and (2) that the applioaut, Tafazzul 
Husain, bad naver been in poHsedsion of 
the village to which the lease related (Ex* 
bibic A -1). These facts clearly establieh 
the following three points: (•) Tufttzzil 
Hussain aeseried bis title to the lease.bold 
property on the baei-i of the mstrament of 
the 22, id May i915, (2) be did so to the 
knowledge of the plaint ff Bibi Ruqa ya 
Khanam, and (3) bis claim that he entered 
into possession of the village by vinue cf 
the Ifa^e was disputed, amongst others, by 
the plaintiff. 
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A dispute haviog thus arisen the Assist' 
ant Colleotor, in whose Court the mu<a« 
tion proseedings were pending, entered into 
an enquiry as to who held the poBseision 
ot the village in suit. It appears that he 
asked for a report on that question from 
the Tahsildar of the Tahsil within whish 
the village in question lay. The report of 
the Tahsildar is a very important dooument 
beariog upon the question of possession. 
It is dated the I4th August 1905 (Kz* 
bibit A>7l. The purport of that report is 
that Tafazzul Husain Sled the deed of per* 
petual lease, prodnsed oral and dooument- 
ary evidense and the objeotors also pro* 
dused oral and dooumentary evidense in 
support of their objeotions. On the ques> 
tion of possession, be oame to the oonolo* 
sion that Tafazzil Hussain, the applicant, 
bad proved that be was iu possession of 
the village Pithapor. Oathe 24th August 
1903 the Assistant Colleotor passed the 
following order : — " On the basis c£ the per* 
petual lease, mutation of the village Pitba* 
pur be made in favour of Tafazzul Husain 
as a perpetual lassee. ” In stating the 
grounds for his order, the Assistant Collector 
distiuotly said that mutation in the reveoue 
papers depended npon po-session and that 
the applicant had proved bis possession 
(Exhibit A«c). Taffzzul Hnsain oontinued 
to pay the rent reserved by the lease to the 
Deputy Oommissioner and, in support of this, 
a large number of reoeipts are hied in this 
oase. These facts demonstrate that Taf»zzil 
Husain en'ered into possession of the wbula 
of the village in virtue cf the lease of the 
22ud May 1905 since the date cf its exe* 
sotion aud be and, on bis death, bis heirs 
have continued in possession in ‘the same 
capacity up to the present moment. 

Oa the 17tb November 1917 these six 
ladies entered into an agreement for parti- 
tion of the entire estate and by the same 
agreement they appointed flai Sahib 
B ibu Suambhu Nath, a Pleader in Siltan- 
Pur, to make the partition on the lines 
settled amongst the parties themselves. 
Baba Shambbu Nath gave his award ou 
fche^ following day. The only faoo ion 
which be performed as an arbitrator was 
to incorporate the allotmen‘8 which the 
ladies had privately settle! into his award. 
Six oVUii wire prepared and eich of tba^e 
flt* ladies accepted the one which wic by 


oorsent intended for her. The result of 
this allotment was that the village in fuit 
was assigned to the share of Bibi Ruqaiya 
Khanam, the plaiotiff-respondeLt- 

I have no doubt in roy miod that the 
village was given to ber aod she accepted it 
subject to tbe lease iu question. The rent 
payable under the lease is sUted therein 
to be Rs. 5i7>5-9. Rs. 4 8 cut of this 
amount is shown for revenue and cesses, etc., 
and Rs. I 9 5 » for /toq mdikana In the 
chlU of tbe plaintiff-respoudenb the nikosi 
khom of tbe village is shown to be R^. d1l'* 5-9. 
This total is shown to have been made 
op of tbe following two items : for revenue 
Ra 360 and for net proBtg R^. 152 5 9 
(Exhibit 5). Tbe slight difference is due to 
the statutory redoctiou (f cesses which has 
taken place between tbe date of the lease 
aod of the partition. The jamabanai of 
1917, tbe year in which tbe partition 
took place, shows tbe gross pro6ts of the 
village to be Rs. ^88 5*3 >Exbibit A*7l). 
All tbe six chitt's show that each cf 
them contains property of almost equal 
proBts, Tbs irresistible inference is, that 
tbe entry of mkoei kham to the extent 
of Rs. dl^5-9 only as against this village 
in tbe chUti of Bibi Roqaiya Kbanam was 
doe to the recognition of tbe lease'bold 
interest of Tafazzol Husain by all the 
oo-sbarers 

However that may be, the plaiz.tiff>re* 
spondeot brought tbe preseut suit on tbe 
14ih September I91S. Id 1919 an appli* 
cation wae made to the Court of the 
Subordinate Judge of Sultanpur that the 
award of Hai Sahib Babu Sbambhu Nath be 
made a decree of Court. Tbic was dnue 
by an order of tbe Court, dated the 27th 
August 1919. Amougst other defences 
raised on behalf of the appellants, one 
was a plea of limitation. This plea has 
been urged again iu appeal before me. 
Tbe lower Court rejected it on the ground 
that tbe plaiutiS’s oiuse of action for tbe 
possession of the village in suic arose by 
tbe allotment made to her iu virtue of the 
partition mentioned above, 

I am of opinion that the plea of limita* 
tion must prevail. Tbe lease which Bibi 
Uinma'ul Fatima granted to Tafbzzil Husain 
has b^en treated by the learned Advjcatq 
for tbe plaiuiiS-respondeut as being wholly 
void. 1 D9ed not decide the ouectiQis 
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whether the lease was wholly void or 
merely voidable : nor Deed I deaide the 
other qoestion as to whether it was good 
in respeot of Btbi Ummatal Fatima’s 
share and void in respeot of theeharesof 
the other 6ve sisters of hers. I will 
assnme the agreement that it is wholly 
void as oorrest. From the statement of 
fasts whieh I have given at some length, 
it is qoite elear to my mind that Tafazzal 
Hassain and his heirs asqaired the limited 
interest of a perpetual lessee under the 
deed of the 22Dd May 1905 by forae of 
adverse possession. There is no evidenae 
that the plaintiff or any of her other oo* 
sharers ever got the prodts of this village, 
awarded to them in any settlement of 
aooonnts between them and the Lambardar, 
Bibi Ummatnl Fatima, or from the hands 
of the Deputy Commissioner, over and 
above their share in the rent payable 
under the lease. In fast, it is slear, from 
what L have stated above, that the Deputy 
Commissioner has throughout the sourse 
of bis management resieved the rent fixed 
by the lease from Tafazzul Husain and 
after his death from bis heirs. When 
Tafazzul Husain took possession of this 
village under the lease there was a som* 
plete ouster of not only the grantor of 
the lease but of every other sc'sharer of 
hers insluding the plaintiff^reepondent. 
Tafazzul Husain’s possession was adverse 
as against all of them. The subsequent 
partition in the year 1917 to wbi«b referense 
has already been made sould not, in my 
opinion, have the effect either of stopping 
the limitation whieh bad begun to run 
from the date of Tafazzul Husain’s posses* 
sion or if it had run long enough, as in 
faot it had, of depriving Tafazzul Husain 
of the rights wbioh he bad aoquired by 
means of oontinuous adverse possession. 
As to adverse possession by one eo^sharer 
as against another, see the resent deoision 
of their Lordships of the Privy Connoll 
in Varada Pillai v. Je€V2rathnammal{2), 
The proposition that a limited interest 
may be acquired by adverse possession is 
hardly questionable. 1 may here refer to 
a very exhaustive judgment ontbesubjeot 

( 2 ) 63 Iiid. Cas. flOl; 24 C. VV. N. 846 at |i. 362; 
(1919) M. W. N. 724: 10 L. W. 679; 38 M. L. J. 313; 
18 A.L. J. 274 (F.C.); 43 M. 248; 2 U P. L. R. 
{L'. V.) OV; 22 Dow. U K. 411; 16 1. A. 2b5. 


of Mr. Jussiee Batty of the Bombay High 

Court in the ease of Thikore Fateiingji Dip$ang‘ 

it V. Bamanii ArdesHir Dalai (3). The opinion 

expressed by the learned Judge was 

followed by a Bensh of this Ciurt in 

Husain Alt Mirea v. Muhammad Azlm Khan 

(4>. 

The learned Subordinate Judge has 
given a deeree for proprietary possession 
sod also for a deolaration that the 
lease of the 22nd May 1905 is not 
binding on the plaintiff^respondent. So far 
as proprietary possession is ooneerned, there 
was DO oause of aetion for a relief of that 
nature. The defendants had never disputed 
the proprietary interest of the plaintiff* 
respondent ; and so far as the deolaration 
IS ooneerned, it oannot be granted in view 
of my finding on the question of limitation, 

I, therefore, aeoept the appeal, set aside 
the deoree of the Court below and dismiss 
the plaintiff-respondent’s suit with oosta in 
both the Courts. 

Appeal alloteed, 

(3) 27 B. 616s 6 Byiu. L. R. 274. 

(4) 31 Iiid. Cas. 728; 18 0. 0. 163. 


LAHORE HIGH COURT. 

Ojvii. Revision PxttTiON No. 1134 or 1917. 

January 31, 1921. 

Present : — Sir &badi La), Kt., Ohief Justios, 
and Mr. Jostiee Wilberforee. 

BHOLU — JuPQMENT-DtBrOK— 
Petitiomek 
versus 

HAM LAL— Deo«*e Holdrr — Respondent. 

Cu'it Procedure Code CAcl rof 1908^, «s. 141, 161 — 
Kxccution proceedingi — Procedure applicable— 
cation for execution, diemissal of, for default— Court, 
whether has power to restore application— Inherent 
pover. 

Tin.' inovisioufc ol' ayctiou 141 uf iLu Civil Procc- 
ilui'O Code aic not applicable to au applicatiun for 
exeoutioQ [p. 72i, col. >.] 

Proceedings for executiou of a decree fall, how* 
ever, withiu the ambit of seotiuii 161 of tbo Civil 
Procedure Code, and, if a dccroc*lu)ldor whoso 
appUeatiou for oxccntioa has been dismissed for 
default, cau satisfy the Court that it should oserciso- 
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its inherent jurisdiction i.o de&ito to restore 
the application there is nothing in the law to debar 
the I ourt from exercising that inherent power, 
[p 7i2t col. l.j 

Petition under sestion H of Aot llf of 
1914i, for revision of the order of the Senior 
Snbordinate lodge, .Ibang, dated the 29th 
Aagost L9l7, revareinor that of the Mooeif, 
Seoond Olaep, Hhiniot, Distriot Jbang, dated 
the 2od Jolf 1917. 

Sayed Mohsin Shah, for the Petitioner. 

Lala F ‘kcr Ohand^ for the Respondent, 

.lUDGViENT, — The question open whiah 
we are invited to express our opinion is, 
whether a Court executing a dearee oan 
restore an apptioatioo for exeaution after it 
has dismissed it for default. ^?ow. there 
aan be no doubt that feation I4il, Civil 
Prooedure Code, 1 C8, does not apply to a 
prooseding for exeaution That eeation 
re-oroduoss with slight modiSaations sestion 
647 of the previous Code, and it was held, 
with referenae to the latter ‘‘eotior, by their 
Lordstiipa of the Pr vy Cnunail in Thtihur 
Frasad v Fakir-Vll'i^ l),that it did not 
apply to proaeediogs in exeantion but aopl ed 
only to original ma’ters in the nature of 
puitp, suah as proaeeHinge in Probate, gnar< 
diaoahip, eta. It is to he observed that, at 
one 'ime there was a oon:«iderable divergeuae 
of opinion as to whether eeation 647 applied 
to exeaution proaeeding^, and it was in son* 
aequenae of this divergenae thit the Lsgis- 
lature added, by Aat Vt of 1892 an explana- 
tion to that sea ion in order to make it clear 
that the proyi'^iona of the seation were not 
appliaable to proceedings in execution. The 
judgment of the Privy Council wa*, how- 
ever, baaed upon the eeation as it stood 
before the explanation was added, the revolt 
being that the explanation was oonaidered 
UDDfoesBary and, aonseqcently, omitted when 
the new Code was drafted. We are aonse* 
qoently of opinion (bat the prr eedure relating 
to suits is not applicable to an applica- 
tion for execution, aud ibis vi^w ooinaides 
with the rule euunaiated in H-iri Ckurun 
Qhoak V. Manmatha NatU Sen (2) aid 
B ■laiubramania Cketti v. Swarnarmnal 

(3). 

H) 17 A. 10'^ Ip. C 1: 5 M, L. .7. •»; 22 I. A. U; 
eSar. P C. J..'»V6:' Ind Dec. N s m 

(2 19 Ind Cas «S;h. 4i U. j I" C. W. N'. 3i3. 

»3i 2' I)id 1 as. 32. ^8 M. IW9- (lUl<) M. W. X. 

U M. h. T. 1V6| 2(> M. 1„ .1. Kr.7, 

46 


There is, however, nothing in the Code to 
restrict the inherent power of the Ccurt to 
pass such orders as may be necessary for the 
ends of juetioe. Indeed, this power is now 
expressly recognized by seation 151 of the 
Code, and the learned Vakil for the petitioner 
admits that it was only in the exercise of this 
inherent power that 'he Court could dismiss 
for default an appl cation for exeaution. 
Now, if the Court has an inherent power ta 
pass an order of dismissal, there is absolutely 
no reason why it should not possess a similar 
power to set aside the dismissal if the 
ends of justice render it necessary to 
do BO. 

It is contended that a dearee-faolder, whose 
application for exeaution has been dismissed 
for want of proseautior, has got an alterna* 
tive remedy ard is entitled to make a second 
application for exrcotion, and that he should 
not, therefore, be allowed to invoke the 
inherent power of the Coort to set aside an 
order of dismissal. There may, however, 
be oases and, indeed, this is one of suah oases, 
in which a second applioation may be barred 
by limitation ; and if we accept the contention 
the dscree-bolder would in such aases have 
DO remedy open to him. Be that as it may, 
we see no reason in principle for holding that 
the mere airoomstanee that an alternative 
remedy may bo open to the dearee-bolder 
should prevent the Court from exercising its 
inherent jurisdiation if tho eiraumstanaes of 
the case rsquire i's exeraiee. In this oonneo- 
tion we are not unmindful of the observations 
to the contrary made by the Patna High 
Court in Riiu Euer v. Alakhdeo Narain 
Fitig\a ( O, hot ne do not think thet the 
learned Judges intended to enunaiate any 
hard and fa»-t rule of general applioation. 
We 6nd that their Lordships of the Privy 
Conneil in /?e6«‘ Ba AWi '^tngh y. Habib Shah 
(5) laid down the i ule that the Court has an 
inherent power to set aside an order dismiss- 
ing a suit under Order IX, rule B, Civil 
Proaedure V. ode, for the lod appearance of 
the plaintiff, when the nou-uppearaiice was 
due to the plaintiff’s death, which fact was 


li) 17 IikI. Cus. i 54; 4 P. L. J. 330; (1918) Put. 
265} a P. I w 2nH. 

{F. IV hid. Tag, 526: 35 A 331; »7 0. W. N 8*29; 
n A. > . J 6 5; 18 C L. J. 9; 15 Pom L. U 6^0; U 
M. L T. 33: 1 10131 M. W. N. 6fc6; 25 II. L. J. 148} 
If, n r 104 ; 40 T. 151 (P. CM. 
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not brought to the noti« of the Court dis- 

imesiDg the §nit. There ie, therefore, no 

adequate ground for holding that a similar 

power aould not be invoked in the sase of 

an applisation for exeontion dismissed for 

default, when it is olear that the Code 

•ontaina no express provisions on the 
■nbjeit. 

Proaeedings for exeaution of a deeree 

151, Civil Proeedure Code, and if a party 

iS oan satisfy 

the Court that it should ezeraise its inherent 
jurisdiation ex debtio justitife, there is nothing 

debar the Court from exerais- 
tbat looeroot powor. 

We aaaordingly dismiss the appliaation for 
teyiBion with ioets. 


DlJiitrff ^ l damages arising out of a tort the 
plaintiff 18 not required to implead as a defendant 
every person who is liable for the tort, [p- col. 

The only effect of suing Pome only out of a 
number of joint tort-feasors is that the judgment re. 

the others. 

Therefore, where in such a snit one of the 

not^S“ h?'®® representatives are 

not brought on the record, the suit does not abate 

as a whole and a decree obtained in the suit is a 

good decree against those defendants who were 

hviig parties to it. [p. 7i3, col. I 3 

Appeals from an order of the Subordinate 
Jodge, Patna. 

Messrs. 5. M. MuUick, S. Rot/ and P. 0. 

Rap, for Mr. Oangudhar Das, for the Appel* 
lanfs, 

Messrs. Sam* and P, Baner;*, for the Re- 
spondents, 


^pp/icaii'on di'smtsscd. 


PATNA HIGH COURT. 

AppEiLS FROM ORJGIHiL OkDERS NOS. 172 

220 and 271 op 1919. ’ 

Marsh 1, 1921. 

Present Mr. Justise Das and Mr. 

Justise Ross. 

GAJO SINGH AMO OTtiBRS— J olombmt- 
Debtobs — Objkotobs — Appellamts in Appeal 

No. 172 UP 1919 

HAM KHLLAWAN SINGH— Juogmest- 
DieroB— O bjector— A ppiLLsMTd in Appial 

220 OP 19i9 

MALUKDHARI and others — Jdooment- 
Debtors- OB jeorORs— A ppellants In Appeal 

No. 271 OP 1919 


versus 

AMRIT NARAIN SINGH— Decree- 
Holder— Appcoaht- Rpspori ent in -ll. 

Civil Procedure Code <Act P oj 1R08), 0 XXII 
r ^Joinl tort./crtjor«, suit ayaintt— Defendant, 
death ol—Leyal representatives not impleaded, effect 
iffSHit, whether abatc$. 


JUDGMENT. 

Ross, J.— These three appeals are direct- 
ed against an order of the Subordinate 
Jndge of Patna in ezesntion proceedings. 

The material faois are these. Jbamman 
Singh, the maternal grandfather of the 
plaintiff, was the owner of oertain shares 
in Moozah Makawan and Moozah Gauspor 
Syed Bbikb. The defendants are the 
desoendants of five persons, Gotias of the 
said Jbamman Singh. There were dis- 
putes about the estate of Jhamman Singh 
between these Gotias and bis widow, and, 
later, his daughter, the plaintiff’s mother. 
As a resolt of a fraudulent sompromise 5 
dams 3 cowris and odd share in Maoza 
Makawan and 2 annas 18 dams share in 
Moozi Gauspur Syed Bbikb same into the 
pOBseseion of the ancestors of the defendants. 
The former share was rednoed to 5 dams 1 
Cowri and odd by a sale on aesount of the 
plaintiff'a grandfather’s debts ; but the 
balance of the share and the whole of the 
latter share continued in possession of ths 
defendants. The former ehare, together 
with the ancestral share of the defendants, 
in all 5 dams Id cotori'r and odd, was 
formed into a separate Tauzi in which 13 
annas and odd, kham, represented the 
original share of the plaintiff’s grand- 
father. When the plaintiff became entitled 
to possession on the death of bis mother, 
he brought a suit for the recovery of the 
aforesaid shares. The suit was decreed by 
the Subordinate Judge and dismissed by (be 

High Court. Oo appeal to the Privy 
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CoQDoil, the deoree of the Sabordioafe 
Jadge was restored. The plaiatifE then prO' 
seeded to exeoate this deoree. 

It has been proved, and is cot now dis* 
pated, that, daring the pendeasy of the 
appeal in the Privy OoaDoil, several of the 
defeadants, namely, Jasoda Xoer, Jansrli 
Singh, Kaldip Siogb, Rama Singh aU'as 
Firaogi Siogb, Rameshwar Singh and 
Batoran Siogb, died and their heirs were 
not eabstitated. 

The 6rst qaestion in these appeals is as 
to the effdot on the deoree on this failure 
to sobstitate the heirs of these defendants. 
It was contended for the appellants-jadg- 
ment'debtors, that the whole appeal abated 
and that the decree is a nallity. Rsferenoe 
was made to Order XXrr, rale 4, Bab all 
that that rale provides is that, when one 
of several defendants dies and the right 
to sue does not survive against the others 
alone (as in the present case), then, if the 
heirs of the deoeased defendant are not 
sobstitated, the suit abates as against that 
defendant. The rule does not provide that 
the whole sait abates. 

The appelUnts are on the horns of a 
dilemma. If the interest of the defendants 
IB joint, then the right to eae aarvives 
against the surviving defendants alone. 
If sabstitatioD is neoessary, as in the 
present oase, it is besaase the interest of 
the defendants is separate, and, therefore, 
does not survive, and, oonseqaently, there 
is no reason why the suit should not 
prooeed against the snrviving defendants. 
The defendauts are joint tort feasors, A. 
plaintiff has never been required to join 
as defendant every person who is liable 
for the tort. The liability of others is no 
defense for those sued because the liability 
is joint and several. The only effeot of 
flQiDg some only out of a number of joint 
tort feasors is that the judgment reoovered 
against them bars a suit against the 
others. The deoree in the present suit is 
a good decree against those who were living 
parties to it. 

The next contention was, that the Sub* 
ordinate Judge had erred in basing hie 
^dgment on kheteata of the villages of 
Makawan and Gauspur JSyed Bhikh filed 
during the argument in order to ascertain 
the shares of the surviving judgment* 
dabtors. No objestiou seems to havo boou 


taken to the admission of this evidence, 
and I see no reason why a public document 
like the khiiodt should not be put in at 
any stage. As to the sufficieney of the 
evidence there can be no doubt. It is the 
best possible evidence and it is difficult 
to see what other evidence in respect of 
the shares could be given. It shows the 
shares of the deceased parties and these 
shares should firet be deducted from the 
shares claimed. It is said that, as the 
defendants have ancestral shares as well 
as the shares in suit, the dednotion can 
not be made. If the shares of the deceased 
defendants shown in the khewat include 
ancestral shares as well as shares in suit, 
then the deduction of the total shares is 
to the advantage of the judgment-debtors. 
The evidence given on behalf of the 
judgment-debtors is, that they held their 
shares separately. The pUint shows the 
total shares of the defendants, ancestral 
and obtained by trespass. The extent 
of the share obtained by trespass is also 
stated. The differeuce must, therefore, be 
set aside an ancestral. The shares of the 
deceased defendants must farther be ex* 
eluded aud the balance will not be more 
than the shares of the surviving defendants 
obtained by trespass and, therefore, recover* 
able in execution. 

The last point taken was, that the 
SuSordinate Judse bad erred in ordering 
re<«titation of Rs. 2,53d-I2-2, the amount 
paid by the plaintiff as costs under the 
High Court deoree. It appears that this 
deoree for costs was executed by the then 
decree'holdera, now the judgment debtors, 
jointly. Their liability to maks restitution 
was, therefore, joint and, in the absence of 
somo, the claim must fail against all. 

Tne result is that these appeals are 
decreed only in respect of the order for 
restitution of the sum of Rs. 2,53l*I2-2 
which is set aside, and in other respects 
are dismissed. There will be no costs of 
the appeals. 

DaS, J. — I agree. 

Appeal/ allowed in'parl. 
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LAHORE HIGH COUaT. 

Fikst Civ.l Appeal No. 2737 ce 1917. 
Febraary 9, 1921. 

Mr. Jnetice Ltslie^JoDes and 
Mr. Jnattoe Broadway. 

MEHR DA] M— Pl»intifp— A rpELLANT 

Venus 

SHAHAMAD ard oiuebs — Dikendahts— 

RBSPOWDEATa. 

Citil p.-octidare Code < Act To/ 1908', O. /J, r. 8 
~Pf o^ejnptiun nuit— Plaintiff, failure of, to appear— 
Defendant, nimireion hy, of pUintiff's right to pre. 
empt, effect of— Procedure. 


Plaioiiff sued to pie empt certaiu laud on payment 
or Rg. I,^C0. On the date of hearin? tbc plaintiff 
failed lo apjiear, the defendant appeared and admitted 
the plaintiffs ri^ht to pie empt, but stated that tho 
puce paid for the laud was Rs K.O'O. The Court 
passed a docroo in favour of pluiutiff on payment 
of Ra «?,nrO: ^ ^ 

Held, that tho defendant’s nduiissiou did not 


amount to au admission of any pan of tho plaintiff's 
chiitii within the meaning of Order IX, rule h, of 
the ( (vil I'rocodmo Code, and that, therefore, tho 
proper course for the Court was to dismiss the suit 
tor default. 


birst appeal from the deoree of the Senirr 
Subordinate Judge, Multan, dated the 3rd 
July 1917. 

Kbawaja Feroz^ud- Din Ahmd, for the 
Appellant. 

JUDGMlflNT— On tbe 22nd May 1916 
one Shabamad sold eertain land to Mubam* 
mad Akram Shah and Gbnlam Ahmad, the 
sonsideration being shown in tbe f^ale deed 
us Rs. 12,000. On the 4tb May 1917 Mebr 
Uaim instituted a suit for possession of the 
land sonveyed under tbe said deed, by 
pre emption, alleging that tbe earn of 
Ks. 12,000 bad not been paid and had 
nut been tiled in good faith. It was further 
alleged that the market value of tbe ssid 
land was Ks. 1,500, On (he tirst two hear* 
iugs of the ease, tbe defendants were absent, 
not haying been served with summonses. 
On the 3rd July 1917, wbiob was tbe 
next hearing of tbe ease, tbe defendants 
c.ppearod and filed in their written state* 
:usat6. The plaintiff and bie Pleader were, 
Lovr&vei*; absent. In their written statements 
'.ba defendants admitted tbe plaintiff's right 
'-0 pro- 2 n:pt, but averred that the pri#e 
i.aid waa Es. 12, « 00, and that that sum 
»eprosented tbe eorreet market value of 
fho Ifitd. Tbe Pleader for the defendants* 
ttbu inndo a etntemeut in wbioh 


be adrr'ittrd the plaintifl’s right to pre empt 
and stated that a desree might be passed 
oorditioral on tbe payment of Rs, 12 000. 
The Court below, purporting to aat under 
Order IX, rule h, Civil Prosedure Crde, 
ps8«ed a reoree for prsssssion by p’^e* 
emptirn on paynentof Rs. l.,C0G b> the 
5ih Ootober 1917, direatirg that, on fa'lurr of 
Buob rsymen^, the suit wculdstuiid diemisf-ed 
with aoets, Apainst this decree tbe plaintiff 
has preferred this appeal through Mr. 
Fercz*nd>din Ahir.sd. No appearance was 
entered on behalf r.f *be reepnr>dents. 

Order iX, role 8, Civil Prroe* ore Code, 

provides ibut, where tho defendant appesrs 

and the plaintiff dues not appear when tbe 

fuit is called on for bearing, (he Court 

shall make an order that the suit he dis* 

mieeed, onleo tbe defe> dent adipi's ’he 
* • 

cairn, ft part ibereot, in which ra-e the 
Court r'hall pa^s a decree against tf e defend* 
ant upon eueb sdmietior, and, where pprt 
only of the clam has been adniitted, shi 11 
dismiss the suit eo far as rt relates to 
the remainder. In tbe preeent otse, the 
claim was for pos-ession of aertain laid 
whiab tbe plaintiff olaimed to be entitled to 
get as a pre*einptor on payment of a sum 
of Rs. l,f> 0. The defendants did not admit 
the plaintifl’e claim. All they admitted 
was that tbe plaintiff bad a right of pre* 
emption. There was a controversy as to the 
value of (be land as the defendants did 
not admit the plaintiff s averm* nt with 
regard to that. The admi-sion of the 
plaintiff’s right to pre eup’ raiii'ot, we 
think, be regarded ««• an adm s^ion of at y 
part of bis claim. O.i the failure of tbe 
plaintiff to appear, tbe Court ehould have 
dismis'ed the suit. 

We, therefore, accept this appeal and 
remand tbe case to tho Court below for 
disposal in accordance with law. 

Costs wUl be costs in the cau^e. 

Appe I acopied; 

O' Se remandKl. 


i 
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BUZiT BUSilM V. iLI BANDI, 

OUDH JUDICIAL '^OUMISSIONER' i 

rOURr 

SfCONo Civil App<.l Nt ’02 of 1920. 
^‘entpmb»r 14, 1920. 

Prfifen^'. ~ Svp'^ W z'r Hisan, A. .1. C. 

Saiyad RIAZAT *^USAIN— Plmntiff — 

Afi*e lam 

v^nug 

Musainmnt ALl BaNDI and others 
— D»K evDANT« — R ksponpents. 

Transfer of Property Act (IV o/18S-?;, -y. £3, 118— 
Transfer, mutual, of immoveable property, nature vf 
■^Exchange— Transfer to defeat ayiticipated attachmejit 
in execution^ nature of. 

A mutual transfer of immoveable property bo* 
tween two persona aiuouufs to an exchanj^e witbiu 
the moaning of section M‘‘ of tlio Transfer of 
PTODoity Act, and each party aecjniros title in the 
property tranaferred to him on c.'cecutioii of tiio 
«locd of transfer in liis favour, fp 72.‘5. col. 2-] 

A transfer made merely n itli intent to’’ defeat 
an anticipated execution is not a li-ansfer of pro. 
perty mndo^ with intent to defraud, defeat or delay 
^editors within the meaning of section 3 of the 
Transfer of Property Act. [p. :27, cols i A 2 ] 

ApDPal from the deoree of fche DIatriet 
Jadge, Rae Bareli, dated the 7th April J920, 
npholdiri? the order of the Sahordinafe Jadge, 
Rae Bareli, de ed the I9tb January 1920. 

Mr. Haider Husain, for the Appellant. 

Mr. H. E, Qhtsh, for Reepoedente Nos. 2, 
4 and 5. 

JUDGMENT. — Thie appenl ariflPB ent of 
ft foit brooght hy the plaintiff appellant for 
ft deelaratioD that he ie the owner of 8:1 
tahams in hoaepe Noe. 4377 and 4550, eitaate 

Mohalla Sha khana and Mohalla Qhaariana 
KhoH of Qa$ba Jai9j)iRtriot Rap uodrr 

a^deed of transfer dated ‘he 30fh Jarunry 
19i9, exeru*^ed by {fus^mmat Ali Hindi B bi, 
defendant No. I, in fayoor of the plaintiff 
and that, aonseqaectly, they are not liable 
to attaehmeot and sale in exeeation of 
esree for eosta held by the defendants 
Nos. 2 to 5 against the dofendant No. 1. 
S'* mnoh of the defense as is reae'^eary 
for the pnrposea of thie appeal wan to 
the effeat that the deed of transfer dated 
th© 30th Jannary 19 9 wa** BotitirnR. that 

eveoD'ed f r thp pnrp^e rf depriyi. g 

® oeorf^e boIdarR t ( th^ir money, ^nd thut 
»t was legally void. This defei 90 haR 
neeeeded in both the Coorts below and the 
BQit hae been diemieped. 

have oome to the oonola^ion that fhi" 
ftppea rnn-t prevail It appenre that cl»e 
09ree*holdera fommenoed proeeediogs in 


exesokion of their deeree for the attaohment 
of the ppooerty in ©ait on the 2l8t 
February 1919, and this date has been 
asoepted in both the Courts below as well 
aa before me aa the date of the attaehment 
of the shares in houses in question It 
further appaars that Hvsammaf Ali Bandi 
Bihi, in order to effeot a eettlemeDt of a 
6ona fide dispute pending bstween her and 
Syed Tiwakkal Husain and otbere, trans* 
ferred oertain properties in favour of Tawak* 
kal Husain, amongst whioh was inaluded 
some properly belonging to the appellant, 
and with a view to aompensate the appel- 
lant she effected the transfer of the sharej in 
the houses in suit and also of other property 
in favour of the appellant by the instrument of 
the 30th January 191P. The appellant on 
his part tran<^ferred the property belonging 
to him anl which Mutammat Ali Bandi BIbi 
had transferred to Tawakkul Husain for 
the purpose of effecting the settlement 
already mentioned by executing a docu- 
ment in her favour on the 20th March 
1919. 

It would follow from the above statement 
of facts that there was a routnal transfer of 
immoveable property between Mufiimaiat 
Ali Bandi Bibi and the plaintiff appellant. 
This transaction has been teohoisally 
flharao^eriaed as an exchange and treated 
to fall within the aaopo of section 118 of the 
Transfer of Property Act (Act IV of 1882). 
Id my opinion, this is a right view to take 
of the nature of the bargain between these 
two persons. The Courts below have, how- 
ever, held that there was no transfer in 
law from one party to the other until the 
exesatioo of the deed of the 20th March 
1919 by the appellant in favour of Musammal 
Ali Bandi Bibi, and as the execution of 
this document was subsequent to the attach- 
ment, the deed of the 30th Janaary 1919 
was ineffectual and inoperative as against 
the attashment. It ia diffijult to appreciate 
the logic of th's reasoning. An exoban^e 
ns well as ar.y other transaation between 
two la'-ties ma»^, in fhe nature of the 
thirg', bs pr(oeded by a oonoeneus of 
mind of the parties in respect of the iuoi* 
Hoiifa and terras of the transaction ; in other 
wort©, by a perfected contract between 
rhem in relation to the eubjest matter of 
thu cr-traot. Oidiuarily, tho rules of law 
applicable to contracts of ©ale would govern 
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the ooDtraofca of exobaoge as well. Tbera 
ia DO donbt in my miod that the law 
as it obtains in India also assimilates 
them. Seotion 77 of the Indian Oontrsat 
Aat. (Aat^^IX of 1872) defines ’sale* as 

is the exehange of property 
for a priee It involves the transfer of the 
ownership of the thing sold from the seller 
to the buyer.” Seation IIS of the Transfer 
of Property Aat (Aat IV of 1882) defines 
* exahange” in the following terms : —“When 
two persons mutually transfer the ownership 
of one thing for the ownership of another, 
neither thing nor both things being money 
only, the transaotion is oalled an 'exobange*. ” 
In both oases, therefore, there is a transfer 
of ownership from one party to the other 
and the distinguisbing feature between the 
two eases is that, in the ease of sale, the 
transfer of ownership is for prise, that is 
money, while in the oase of an exahange 
it is for the ownership of another thing. 
This differenae aaonot affeet transfer of 
title from one party to the other when the 
requirements of law to make snob a transfer 
are completed. The result of an instrument 
of transfer, so far as the transfer of ownership 
is oonaerned, is the same whether it is in the 
ease of a Eale or in that of an erahange. 
The following statement of law is given 
in Halsbury’sLawsof England, Volume XXV, 
page 109 : — “The law relating to oontraots 
of exahange or barter is undeveloped, but 
the Courts seem inclined to follow the 
maxim of the Civil law, nermutatio vicina est 
emptioni, and to deal with suah oontraots as 
analogous to oontraots of sale”. And in the 
foot-note, at the same page, it is stated:— Lord 
Blaokborn says (Contraot of Sale, First Edi* 
tion, Introduotion, page 3) that the legal offeot 
of oontraots of sale and of barter is the same; 
see the Indian Transfer of Property Aot, 
1832, (Aot IV of 1832) seotioos 118 et 
seq," 

The seoond paragraph of seotion IIS of the 
Transfer of Property Aot (Aot IV of 1S82) is 
as follows : — 

“A transfer of property in completion of 
an exobage oan be made only in manner 
provided for the transfer of suob property 
by sale”. In a oase of sale it oann^t be 
doubted that, ae soon as the inscrument 
a^eoting the transfer of ownership from one 
pirty to another is perfHOted, the vendor 
betomes divested of the title in the property 


sold and the tide bpoimes vested in the 
vendee. It follows that in a transaotion 
of exobange eaoh party heoomes vested 
with legal title in the thing transferred 
by one to the other from the date of the 
exeoution of the instrument of transfer. I 
am, therefore, of opinion that the plaintiff* 
appellant acquired title in the bouses in 
dispute on the exeoution of the deed of 
transfer in his favour by Musammit AH 
Bandi Bibi on the 30tb January 1919, 
and the faot that the appellant performed 
bis part of the oontraot at a later date 
does not in the least affect the tide ao* 
quired by him by virtue of the deed of the 
30tb Janoary 19J9. On the reasoning set 
cnt above, ^usammat Ali Bandi Bibi 
acquired title to the property transferred 
to her by the appellant on the 20tb Marob 
1919, when the latter exeouted the deed 
of transfer in favour of the former. I am 
not eoreerned in this oase as to what 
would have happened if the appellant bad 
failed to perform hie part of the oontraot, 
but it may be mentioned that Mutammat 
Ali Bandi Bibi would not have been with* 
out a remedy in that event. 

The eeoond ground upon which the 
Courts below dismissed the suit is, that 
the deed of the 30tb January 1919 was 
executed to defraud, or at least to delay, 
the respondents deoree holders in realizing 
their deoretal money. In the first plaee, 
no partionlars of any fraud are eet out in 
the defemoe. In the oase of Gunga Lorain 
Qvpia V. Ttluc^tom Choicdhyy (1) Lord 
Watson, in delivering the judgment of the 
Judioial Committee of the Privy Counoil, 
quoted the fill'wirg observation cf Lord 
Seiborne in WulUtgford v. Mutual Society 

“With regaid to fraud, if there be any 
principle which is perfectly well settled, 
it is that general allegations, however 
strong may be the words in whiob they 
are stated, are insuffioient even to amount 
to ao averment cf fraud of wbioh any 
Court ought to teke nrtioe”. The rule of 
piesding in English law and in the Indian 
Ikw are assmolated in this respeoi by the 
provisions cf Oidtr V , rule 4. of tl e Code 

n> I A, '19 ’fiC P. C.); '2 Jnd. Jur. 

254: 5 Sar P C. .1, 16^: 7 Ind Deo. (n b i 

\2 i ^ A C tit p. cO L. J* Q* B. 49; 

43 L. T. 2o8;29 W. H.81. 
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of OWil Proaedure (Aot V of 1908), In the 
geoond plaae, there is no evidense what* 
Boeyer to Babstantiata the plea of fraod 
even if it be taken to have been properly 
raised, The following fasts have been 
relied opon by the Coart of first iostanee 
in support of the finding on this question 
in favour of the respondents. (1) The 
plaintiff is a full brother of Musammai 
Ali Bandi Bibi’a husband. (2) She and 
the plaintiff are joint in estate, business 
and residenoe and in fast in every re* 
speot. (8) The stamp on whiah the deed 
of the 30th January 1919 was engrossed 
was purohased on the 30bh Oatober 1918 
and that of the deed of the 20tb Marob 1919 
was purahased on the 15th Marsh 1919, 
(4) The deed of the 30tb January 1919 
was registered on the I4th April 1919 
and that of the 20th Marsh 1919 on the 
7tb July 1919, both dates being subsequent 
to the attaahment. To my mind, these 
elements, either singly or aolleatively, do not 
establish fraud on the part of Mu.fam- 
mat Ali Bandi Bibi At best, they may 
give rise to a suspision as to the hona file 
aharastsr of the transaetion in question but, 
as observed by their Lordships cf the Privy 
Couneil in a similar ease in Mina Kumari Bibi 
V. Bi}cy Singh Dudhuria (3), “the Court’s 
desision must rest not upon euipision but upon 
legal grounds established by lesal testi^ 
mony,” But the most fatal objeation to this 
part of the leipandents’ ease is that, 
whatever might have been the motive of 
Musammul Ali Band! Bibi in transferring 
the property in suit to the plaintiff«appel- 
lant, no fraud has been brought home to 
the appellant. There is neither any finding 
nor any evidenee to the effeot that the 
appellant partioipated in the oommission 
ef^ fraud, if any, by Mutammat Ali Bandi 
Bibi. The lower Courts have proeedeed in 
determining this part of the ease upon 
the provisions of seetion 53 of the Transfer 
of Property (IV of 1882). In my optDioDi 
those provisions have no applioation to 
the fasts of this ease. A transfer made 
merely with intent to defeat an antieipated 
exeeution is not a tran»fjr of property 

- ^ Ind. Oaa. 212: 4U A. 72; I P. U W. 

M f 21 C. W. N. 6 S=j 21 

M L. T. 844i 16 A. I,. J. 3 m25 26 C. L. J. 603; 9 

M. Vr. N. 473j 44 C. e02 

\*i WJi 


made with intent to defraud, defeat or 
delay creditors within the meaning of 
section 53 of the Transfer of Property 
Aei [See the Observations of their Lord* 
ships of the Privy Counsil in the ease of 
Musahar 8ahit v. Hakim Lai (4)]. 

I, therefore, allow the appeal, set aside 
the decrees of the Courts below, and decree 
the plaintiff’s suit with costs throughout. 

Appeal allowed. 

(4) 32rn<l. C;13. 343; 43 1. A. 104; SO M. L. J. 
116; 3 L. W. 207; 20 C. W. N. 393; 14 A. L. J. 198; 
(1916) 1 M. W. N. 198 19 M. L. T. 203; 23 C. L. J. 
408; 18 Bom. L. R. 878; 43 0. 521 (P. C.». 


LAHORE HIGH COURT. 

Civil Revision Petition No. 714 or 1920. 

January 27, 1921, 
rresenti — Mr. Justice Cbevis. 

KISHEN CHAND— Devendant— 
Petitioner 
ver$u$ 

KHDDA BAKHSH— Plaintiff— 
Rrmpondbnt. 

Broker^ when entitled to cononMon — Brolera^t\ 
CO 71 to whether immoral or opposed to 

public policy — Contract Act (IX oj 1872^, 8, 23. 

A broker is ordinarily entitled to bin brokeia^r^ 
whec ho has succeeded in bringing about a sale*, 
be is also entitled to bis brokerage if ho so far 
Mucceeda as to bring about un agreement to sell 
und the sale then falls tli rough because the intend- 
ing purchaser backs out [p. 7^8, col. K] 

A coiitmct to pay brokerage is neitlier immoral 
nor opposed to public policy, [p. 728, col. 2.1 

Madho Barn v. Badr-ud*d\n^ 8 Ind Cas. 317; 91 
P. R. 1910; 129 P. W. B. 1910; 189 P. L. K. 1910, 
diatinguishod. 

Bala Farshad Sarni-}fal v. Jawala Dat-Rarn 
Kunxear^ 50 Ind. Caa. 975; 16 P. W. It. 1919, diasentcd 
from. 

Petition^ under eeotion 25 of Aet IX of 
1887^ for revision of the desree of the Jadge, 
Small Can've Amritsar, dated the 

19th Angoot 1920. 

Mr. Lai Chand Mekra^ for the Peti- 
tioner. 

Pandit Bishen Nath^ for the Respond- 
eat. 

JUDGMUiST. — Bali R\m contrasted to 
eeli a shop te Mahammad Amin and Bhagat 
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Ram for Rs. 15, COO on the 15th Deoember 
1 19. On the lOcb Jaouary 1920 Mabam* 
road Amin and Bnagat Ram oomraoted to 
sell tho i.smo shop to defendant for 
Rs. It>,500. Khnda Bakbsh was the broker 
employed in the latter transaotior, and be 
DOW sues to reeover Rs. 165 doe as broker- 
age. Tbe defoDoe is, that the defendant is 
not liable to brokerage as be was milled 
and tbe shop was not the property of 
Mohammad Amin and Bbagat Ram when 
they eontraeted to eell it to him. Tbe 
lower Court says that the defendant knew 
very well what the position was and was 
not tbe victim of any fraud or deeeption, as 
it was stated in the agreement of sale ese- 
auted by Bbagat Ram and Muhammad 
Amin that they had till then only obtained 
an agreement of sale from Beli Ram. 
This is quite wrong, as the agreement to 
sell exeouted by Bt>agat Ram and Muham 
mad Amin olearly states that they are the 
owners of the shop by purchaf-e from Beli 
Ram. Both the sales fell through, atd 
the Small Cauce Court Judge eays that 
apparently they fell through besauee the 
defendant basked out. Why he says this I 
do not know, for there is no suffioient 
material on the resord to prove that it 
was the defendent’s fault that the ealcs 
fell through, and the starting presumption 
would seem to be that tho defendant never 
soooeeded in buying the shop from Muham- 
mad Amin and Bhagat Ram beaau-o the 
latter bad not theuirelvea aoquiied at y 
title to bell. But the Small Cause Court 
Judge prooeeds as follows: "In this oa^e 
we are not oonoeined with as to bow the 
sales fell through. The plaintiff had done 
his duty and is entitled to his bitkerage. 
It has not been shown that ha was guilty 
of any bad faith.” Tbe Small Cause Court 
Judge, therefore, gives tbe plaintiff a deoree 
with ooats. 

Now, a broker is ordinarily entitled to 
his bi-ckerago when be ban suoseeded in 
bringing about a e-ale, and I rhou>d oertain- 
]y say that fie in also tn nlod to his 
brokerage if fiu so far r-uDoeedb ai to bung 
abiiut an agieement to sell and ihe sale 
then fells tbri’Ugb beoaut-e 'be inierdmrf 
purohat-er ba*kfl oat Ic is. tnerefnre, 
neoe»e-ary in this o^ee to ntoide whether it 
is tbe tauit of tbe defendant that tbe two 
sales fell tbroogh. frima as 1 have 


said before, it would appear that tbe sale 
to the defendaut fell through for the 
simple reason that Mnbammad Amin and 
Bbagat Ram, eon'rary to what was stat> d 
in their agieement to sell, bad not aequirecf 
any t>tle in tbe shop. It is, therefore, for 
tbe plaintiff to prove that it is tbe de>end- 
ant who is responsible for tbe -alee falling 
through. This quebtioD must be put in 
ibsue and decided after doe erquiry. I'he 
plaintiff can only get a Oeorte if he oan 
prove that it is tbe defendant who is 
responsible for the sales having fallen 
through. 

Another point raised on behalf of the 
petitioner is, that a contrast to pay broker- 
age is immoral and opposed to public policy, 
and heie reliance is placed oo Uaiho Ram 
V. Radr ud atn (l) and tbe judgment 
publinhed as Bah Fatshad .'orut Mul y. 
Jutcala Dot Rom Kuniear 2>. The lo m?r 
is a oaee uf datturi and is totally diffeient 
from claims for brokerage. Tbe lacier is 
not an authorized publication and 1 have 
no hesitation in refusing to follow it. 
There is a note* by tbe Editor below tbe 
ease doubting whether Madho Ram y, 
hadr ud din (t) which the ruling professes 
to follow, is not distinguishable, and 1 oan 
only say that 1 agree with tbe Editor, f 
remark, too, that if such oases are to be 
regarded as opposed to pubho p'lliey it 
wcuid be Uiffijulc for a person to employ an 
agent in any rebpeot. 

1 accept thia application and, setting aside 
the decree of the lower Court, 1 remund 
tbe case for re decision after due eoqairy 
into tbe above is'Ue the ouna of proving 
which will lie ou tbe plaintiff. Sratno on 
tbe application to this Court will be 
refunded and other costs will follow the 
result. 

Application acceptei. 

(1) 8 lud. Caa. 317; 91 P. R. 1910; 129 P. W. R. 
]910i 1&9. P L. a 1010. 

'■’0 Ind Cas '6 P. W. R. 19 9. 

• gofei-Bto 6 P. W. K [ffd ] 
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OAL UTTA HIGB OOaKT. 

APPK4L p .\0 4 AppKLL&Te Dsc&KB No. 764 

' OP 191-*. 

Anf^ast 4, 1920. 

Presenti — Mr. Jantiae N'^wboald 
and ^r. Ja-«ti4<4 Abdat Mat'd. 

NIBABAN CHANDRA SEN GUPTA 

aNu A!(OTaE>i — Pii»INrlFPi '- appellants 

VfrV‘6 

SASHI BHUSaN sen and another— 

PkI«cip*l Defend .rt No I and arotubr 
Pro forma Dkfr^daht — H*8POnde 'Ti^. 

Hindu Law —Dayabhaga School — Joint family — 
Property acquired by one member — Self^acquired pro- 
perly — Harden of proof. 

Under the Dayabbaga School of Hindu Law wl^ro 
one of the mombors of a joint family acquires pro* 
perty in his own name during the lifetime of his 
father, the burden of proving that the property was 
not the self-acquirr-d property of that member, but 
in reality belonged to the father, lies on the 
party making the assertion. 

Appeal agaiust the dearee of the Distriat 
Judge, BaakerguDge, dated the 'ilst of 
Jauuary 1919, affirming the dearee of the 
Sabordiuate Judge, Additional Court, at 
Baakergungp, dated the 21st of Maroh 
1918. 

FACTS appear from the jadgment. 

Babu Sureih f^kandra Talugiar (with him 
Baba Jutindran th Sannyal), fer the Appel- 
lants.— It has been found that the family wae 
joint in fond', worship and estate when the 
property was aeq iired in 1302 B. S. Thup, 
the onus of proving that the property was 
the self asquired property of the defendant 
lay on him. R3ferB to Saraia trosad Hay v. 
Sdahananfa Ray (l), Qohind Okonira Das 
V. Radhi Knsto Dos (2), Trevelyan’e Hindu 
Lav U 1^ Edition) page 24^, Karsondas 
Dharamsey y Qangabai {'6', Li'.das Sarandas 
V. Moli&u (i), Huro Soonduree Debia v. 
Doorga Doss Bhuttachar,ea (5), Taruck Ohunder 
Totadar v. Joodheshteer Ohunder (b), Jugo- 
dMm6o Debia v, Rohinee Debia (?)• 

Baba Qunoia Ghnan Sen (with him Baba 
Nratanta Bhutan Oupla), for the Respond* 
ent.— My friend has praotioally eoneeded 
that if the property wus acquired during the 

(1) 81 0 4A'^. 

(2) a Ind. Oas. 31 A. 477: « A. L. J. 691. 

13) 82 B. *79; iC Bom. L, K, 184. 

(4) 10 Bom L. R. IJ6. 

(6) Ifl W. a. 265. 

(6) 19 W. B. 178. 

* G) ?3 W. E, 422. 


life time of tbe fathers of both the parties, 
there is no pre*nmptioo of jointnese. See 
Trevelya'.’s Hindu baw, page 24/, Therefore, 
the oaee in darada Frosad Ray V. Mahananda 
Roy ( 1 ) is exaaily in point and is to tavuur. 

Babu Ohandra Tuluqtar replied, 

JUDGMbNr,— The plaiuufEi and the 
defendants in this ease are oousins, tbe 
plaintiffs being tbe sons of tbe younger 
brother of defendant’s father. Tbe plaint* 
iffs brought tbe suit to reoover 8 annas 
interest in several items of property desorib- 
ed in tbe sshedule to the plaint and were 
partially suooessfol. In tbe present appeal, 
though tbe other items have not been 
expressly abandoned, the plaintiff’s slaim to 
the immoveable property debonbed in the 
Eflbecule hka lo the plaint has been pressed. 

It is ooDtended, as was oonteuded before 
tbe lower Courts, that as this property was 
acquired in 130:^ and tbe lamily was ad- 
mittedly joint in mess, estate and worship 
up to 1303 B. S*. the onus of proving that 
the property was the self asquired property 
of defendant No. 1 lay on the defendant. 
This property was asquired when tbe fathers 
of the plaintiffs and tbe defendants were 
both living. Having regaro to tbisfaot, we 
think tbe lower Courts were right in apply- 
ing the desieion in ^arada Prosad Ray v. 
Mahananda Ray (1), in wtiioh it was held, 
nnder very simitar oireumstanoes, that tbe 
burden of proof tested on tbe party who 
asserted that tbe property in reality belonged 
to tbe father and not to tbe son in whose 
name it was asquired. Though tbe learned 
Uistriot Judge remarks in his judgment 
that tbe dcoision of the oase seemed to turn 
mainly on the question of onus it appears to 
os that in both tbe Cunrts below the 
judgments have dealt fully with tbe evideuse 
and oirsumstanees of tbe oase, and have in 
effest arrived at Bndings that sash presump- 
tions as may arise in favour of the plaintiffs 
have been rebutted by tbe evidenoe. It is 
found, for instaos?, on tbe evidense, that 
SQob joint property as tbe family had sould 
not have been suffisient to purobase tbe 
prnpi^rty now in dispute. Ic is also found 
that tbe defendant’s story that the property 
wa^ given to him in resognition of good 
w 'rS done by him as Tabsildar is greatly 
streiigihen'id by tbe plaintiffs that no money 
was required for asquiiingthe property and 
by the eontents of tbe dosament itself. Tb# 
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lower <^oarte have in faot foand that the 
plaintiffs have failed to prove either any 
original nnoieus from whioh the property 
ooald be paroba^ed or that there was any 
abandonment by the brat defendant of this 
property to the oommon stosk, and they 
appear to believe the defendant’s story 
supported by his own evidenoe that he him* 
self aoqnired this property as bis individnal 
property. As already etated, we hold that 
the lower Coarts have oommitted no error 
in law as reg:arde the party on whom the 
harden of proof lay, and we also bold that 
in bnding as they do that this property was 
the self aoqaired property, there bad been 
no legal defeat whish woald instify onr in- 
terferecee in second appeal. 

We accordingly diamirs this appeal with 
costs. 

Appeal (itimisied. 


LAHORE HIGH COURT. 

KiKtT ClVtL AfPElL No. lOhi OK 1917. 

Kebrnary 4, 1921. 

Fresfvl : — Mr. .Int^tioe Broadwey and 
Mr. Jostise Abdel Raoof. 

KULIA SINGH— UeKEKDihT 
— Appkllast 

rerjKi 

TUNIA MAL AND ANoruER — P laintikp5 — 

ResPO\PE"T‘'. 

Ai'COtnit^hook^ entry }uo*>J o/— 

liuyAch (ff 

111 the oaso (*{ a formally l o^islored (]r)rnment in 
wliich the receipt of considovatiou has been recited^ 
tho onus of jiroviiiK that cotiHidoration did not 
actually pass is on tlie jmrty who alleges non-jiay* 
inciit In the cusc of an entry in an acconnt-book, 
liowover, the onns is on tho party alleging payment 
10 j)rove it* [p. 7^^^, col. 1,] 

Firnc appeal from the decree of the 
Senior Suhordioate Judge^ Ludhiaop, dated 
the Y9th March 1917, 

Pandit Sheo l^crnin, R B * and Mr, Muham^ 
mod for the Appellant, 

B'khehi Tek Ghand and Mr. Ohulam R> sul^ 
for the fte>*pondentP, 

JU DQ M ENT. — This appeal has arieen 
.out of a Bait broagbt by Tania Mai, etc.. 


[l92i 

against EalU Singh on the 5th of May 
lylP, in whioh the plaintiffs claimed a 
earn of Re. 5,705*3 as principal and in- 
terest, dne by the defendant on certain baht 
aocoonte. It was alleged in the plaint 
that Ralia Singh, bad, on the 15th Pebrnary 
191-5, borrowed a sum of R^. 5,137 to be 
ntil zsd in connection with certain kiln 
work and had undertaken to re*pay the 
same with interest at the rate of annas 12 
per cent, per mensem. It was farther alleged 
that this transaction had been entered in 
the plaintiffs' aooooDt*book, whioh had been 
dnly signed by the defendant, who bad 
also made an entry in the same accoant- 
book in bis own handwriting. Interest 
calonlated np to the date of the enit 
amoanted to Rs. 568*8 and hence the claim 
for the total amount as stated above. 

On the 2ith of May 1916 Ralia Singh 
61ed a written statement. In this he 
denied the plaintiffs’ claim and alleged that 
be had not borrowed any money from 
them. He farther objected to the admis- 
sibility of the entry in the accoant-book, 
which formed the basis of the enit, alleging 
that the said entry amoanted to a pro- 
missory note and thaL as it was not 
stamped, no euit could be bronght in re- 
lation thereto. On the 9th of Jane 1916 
he 61ed a farther written statement - in 
which be stated that be did not admit the 
first paragraph of the plaint, and for the 
rest re-iterated what had been f-aid in bis first 
written statement. The Trial Court there* 
upon framed certain prelimiaary issoes in 
connection with the admissibility of the 
entry in question, and, on the 10th of 
Joly lltl6, came to the oonclueion that the 
entry amoanted to aa agreement which re* 
qaired an eigbt-anna stamp, and that on pay* 
merit of the prescribed penalty it coold be 
received in evidenoe and form the basis 
of the suit. The stamp duty was paid 
by the plaintiffs, and, on the 20tb October 
1916, Rulia Singh filed his written state- 
ment in detail on the merits. He denied 
having borrowed any money from the plaint* 
iffs erd alleged that there had formerly 
been a partnership between him and them 
ill eonneotion with a kiln, hot that the 
partnership aoooants had been settled. He 
next proceeded to explain the entry in the 
plaintiffs aooo'jnt- books. He stated that 
the plaintiffs contemplated carrying on 
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another kiln in partnerahip with him and 
that, nnder that impression and thinking 
that the plaintiffs would eontribnte a 
similar snm towards the partnership oapital, 
be bad signed and written the memoran* 
dam in qaestion, without, however, having 
reseived any sam of money. The entry 
was not stamped and attested, beaanse it 
was intended to have the whole transaetion 
duly attested and sompleted when land 
eoold be proeared for the pnrposes of the 
kilo, and it was only then that the money was 
to be paid over to him. He further alleged 
that, as no land oonld be seeored for the 
new kiln, the mi^ney was not taken by him, 
and that the plaintiffs have brooght this 
suit taking andne advantage of this in* 
oomplete entry, This written statement is 
dated the 20th Oatober 1916^ bat was not 
plaeed on the reoord till the 11th of 
December 1916, on which date Tania Mai, 
plaintiff, and Rolia Singh were examined 
by the Ooart as parties. Tania Mai in- 
sisted that the sum of Rs. 5,137 bad been 
paid by him in oash to be re*paid with 
interest at the rate of annas 12 per cent, per 
mensem and denied that he had agreed 
to be a partner with defendant as alleged. 
He farther stated that a sam, Rs. 37, 
was paid to Bira Mai, son of Ido, at the 
time when the entry was madr, and named 
Ram Chand, Mansbi Ma), Asa Ram and 
Prabba Mai ae the persons who were pre- 
sent when the money was paid and the 
entry made. Ralia Singh, on the other 
hand, denied having received the money, 
admitted having made the entry and re- 
iterated his allegations that the transaa- 
tioD was an incomplete one, and I hat 
the entry had been made and left unstamped 
with the intention of having i^ doly 
stamped and attested after a site for the 
kiln had been acquired and the money had 
aotoally been taken. He also named Pir 
Bakheb, Atra and others as bjing prefent 
when this entry was drawn np. After the 
parties bad been examined, the Trial Coart 
framed the following issaes : — 

1. Did the defendant borrow Rs. 5,137 
and agree to pay the amount with interest 
at the rate of annas 12 per osnt. psr men'em ? 

2 Did the defendant make the entry 
sued opon witbont oorsideraticn and agree 
to take money afterwards ? 


3. What relief is the plaintiff entitled to P 

After recording the evidence for both 
sides, the learned b'enior Sabordinste 
Judge oame to the eonolnsion that the 
plaintiff bad diseharsed the onus placed 
on him and had proved that the sam of 
Rs. 5,137 bad been advanced in cash to the 
defendant, and granted the plaintiffs a 
decree for the enm claimed. Asainst (his 
decree Ralia Singh has preferred this 
appeal, and on his behalf we have heard 
Mr, Sheo Narain, while Bakhshi Tek Oband 
has addressed as on behalf of the plaintiffs* 
respondents, 

Mr. Sheo Narain took os through the 
whole of the evidence on the record and 
contended that the onus being on the 
plainnffs to prove that the money bad 
aolually been advanctd, the evidence pro- 
duced on their behalf was wholly inadeqnate 
to establish the fact. In addition to the 
plaintiffs’ own statement there is the evi- 
deroe of Monsbi Mai, Aea Ram. Biru Mai, 
Bakhshi Cbomar, Bakhshi Mai Bania and 
Ram Chand. After aoarefol consideration 
of the evidence cf thece witnesses we dnd 
it possible to believe what tluy say. Monshi 
Mai accounts fer his preeenoe at the time 
of the payment of the money by faying 
that he bad gone by chance to purchase 
Re. 1 worth of powdered sagar. Asa Ram 
similarly states Hat he bad gone by 
chance to the plaintiffs’ ihop to pnreboBe 
cloth. Bifu Mai i" a relative of the 
plaintiffs and was in partrership with 
them at one time. His statement was that 
the defendHnt owed him R®, -*6 13-6 and 
that he had gone thereto get this amount 
from him, apparently having heard of 
what was going to happ n. Bakhshi Chomar 
who claims to have been in the service of 
Rulia Singh at the time for a period of 
14 or 15 deyr, lays that it was daring 

this period that be aooompanied Rulia Singh 
to the shop of the plaintiffs and from there 
carried off three bags of rnpees said to 
contain Rs. 1,000 each. In cross examin- 
ation he said that four days after this 
traneaction he left Rulia Singh’s service. 
He also distinctly remembers that each of 
the bags was said to contain the fame 
number <.£ rupees but that one bagcin- 
tained Rf>. BO more than the oll,(r». 
Bfttihebi Mai is a collateral of the plaint- 
iffs and had gone to their shop to purchase 


7Si 


INDIA.N CASES, 


[mi 


RDLU 8IV0H V. TOOMU HAL, 

sloth and to make ovor some riae to a 
Jat wboae name he does not know. Aa 
the notes made during the eouree of the 
examination of this witness by the Trial 
Conrt indisate, be is a olever person and 
waa deliberately fenoing with the questions 
pat to him in oroaa examinatinn. Finally, 
there is the statement of Ram Chand 
who is said to have aetaally weighed out 
the money. This man's anteoedents are 
not all that they might be, and his evidenee 
does not impress as at all. We must, therefore, 
bold that the evideccs prodused by the 
plaintiffs In support of the first issue 
is wholly inadequate and nnrellabls. Mr. 
Tek Chand on bshalf of the respondents 
oontended that the onus of proving the 
failure of eonsideration should really have 
been plaeed on the defendant and in sup- 
port of his eon^ention ho rsferred us to 
Mahobir f'rasnd v Bithtn Dayal {!) an i 
Ham Ohand v. Behari No objeition 

as to the onus was taken iu the Triil 
Court. While we are in oomplete aosord 
with the Allahabad ruling, we oonsider that 
the present ease is distinguishable from 
that reported as Mahahir Prasad v. Bishan 
Dayal Bam Chand v. Bshari (2) was 
reversed on appeal as reported n Behari v. 
Ram Chander (3). The Allahabad oa-^e as 
well ae BisKeshwar Dayal v. Harbant 
Sakny (4) dealt with formally regierered 
documents in wbieh the reosipt of oon* 
sideration bad been reeited. In suoh oases 
we have no doubt that the onus would 
ehift to the person alleging non payment. 
In the present oase we have to deal with 
an entry in an aooount-bnok. The defendant 
is a raj or mason by ooouoation and, 
although he is able to read and write 
gurmukhi, it by no means follows that he 
is an aoute business man, and we, there- 
fore, are unable to agree with the learned 
Vakil's sontention that the onus ebould 
have been plaoed on Hulia Singh to prove 
that he had not reseivod the money. 

In any event, we oonsider that the story 
told by Ralia Singh ie not improbable and 
his statement as to what ooourred at the 
time when the entry was made is supported 

(D 27A.7li 1 A. L. J. 423; A W. N. (1904) 163. 

(2) 7 lull Cas. 64'>. 

(3* 10 Ind. Cas. 927; 3.3 A. 433; 8 A. L. J. 353. 

(4> 6 C. L. J. 059j 3 M , L. T. 88. 


by his witnesse*, of whom Pir Bakhsh and 
Atra. Lambardar, are two. We h»ve been 
nnable lo find any reason for doubting 
the oorreotoesa or veraoifcy of the state 
moots made by these two witnesre^ and 
their statements, supnorting the state/nent 
of Rulia Singh, would, in our opinion, be 
Buffioient to shift the burden of proof on 
to the plaintiffs. Mr. Tek Ohand then om- 
tended that his elients had disobarged the 
onus by the produstion of their aflsoan|- 
books and he laid great stress on the fait 
that Rulia Singh had not only signed the 
entry but bad re*oopied the entry iu bis 
own handwriting immediately below the 
entry made by the plaintiffs. This eiroum* 
stanee has been given due weight to by 
We have also earefully eoosilered the 
QOntention that, had Kolia Singh not reeeived 
the money as he abates, he ehnuH have in 
doe course got the entry A 

great deal has been said by both sites in 
regard to the account books, and Mr. lek 
Ohand has strongly urged that the »aid 
books are shown to be regularly kept and 
for that reason have considerable proba* 
tive value. We are, however, unable to 
regard this as sufficient. Rulia Singh cod> 
tended that in the brick kiln at Malerkotla 
the plaintiffs were partners with bim, yet, 
in spite of the fact that former account- 
books were called for, it is said that no 
account b oke were forthcoming prior to the 
year Sambat 1971. As pointed out by Mr. 
iobeo Narain, the failure to produce these 
aocount'booke is of material importance, 
for if they had been prodnced and,anei* 
aroination of them, bad disclosed the fact 
that Ralia Singh’s statement was true that 
be bad been in partnership with the plaint* 
iffs, bis present statement that it wa3 the 
intention of the parties to start another 
kiln, also in partnership, would be con* 
siderably stroogtbened. The non-production 
of the bookp, therefore, in our opinion, 
weighs heavily against the plaintiffs, and 
whether their books are regularly kept or 
not is li matter of comparatively small 
importanee. 

Finally, after giving our best considera- 
tion to the argnments advanced by Mr. 
Tek Chand and a eareful ezamiration of 
the record, we have arrived at the ooocln* 

sion that (be plaintiffs have failed to provo 

their case, and we accordingly accept this 
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appeal acd, eettios aeide the deoree of the 
Coort below, dismiss the sait with eosts 
tbron^hoot. 

Appeal ccctpttd. 

tt 
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CALCUTTA HIGH COURT. 

Appeal prob Appbllais Decekb No. 1927 

ov 1918. 

Jnce 7, 1920. 

Jostiee Sir N. R. Cbatterjea, Kt , 
end Mr Jaetiee Panton. 

MADHU MANGAL SADHU— Plaintipf— 

ArPELLAhT 

tersui 

GOUR SUNDaR SWARNAKAR— 

P^ll^CIPAL DkPEKUAAT *ND iFOlhER — />0 
frrva Dp Da^jt— R^SPONdE* T8. 

Intere$t — Rote $lipiilated in niuiiga'je’bond et- 
cmive— Hardship, vhether ground for disallouin'j 
rate. 

In thf absence of any evidence to eliow that a 
money-lender has unduly taken advantage of bis 
position, mere hardship would not justify a Court 
in disallowing the rate of interest stipulated iu u 
inortgagc-boiid- oven when the transaction ap- 
pears to be undoubtedly improvident, [p. 733, col. 
2*] 

Appeal apaicst the dearee of tbe Sabotdi* 
cate tiDdgp, Seaond t oort, Bordwan, dated tbe 
24th of July 1918, modifying the deoree of 
tbe Mnn^if, First Court, at Katwa, dated tbe 
13<b ot Ootober 1917, 

FACIS appear from tbe judgment. 

Babn Etraial 8> nyal, for tbe Appellant.— 
Tbe learned Subordinate Judge baa oom* 
mitled an error in not allowirg interest at 
tbe bord-raie. Tbe recent Privy t ounoil 
d*oicicD in Azit hhan v. Eutii thond (1) 
>8 cft elusive on tbe point. Tbe mere faot 
that tbe rate of interest was high is not 
luffieient to disallow tbe interest at tbe 
stipulated rate. Tbe lourt is powerless 
to give relief on ground of simple Lard 
ship. See also halla Mai v. Ahad i'hth 
(i). 

Babu Bonkim Ohandra Muhherjee, for the 
Bespocdtnte.— 1 cannot questicD tbe correct, 
ness of ibe decisions cited by my learnt (1 
friecd ncr is it necessary for me to do to. I 

Ind. Cus. 9?3j 53 C. W. X. Ifi; 101 V.IX. 

P W. 11 -UlsiP.C.). 

tas. lii'S C. W. N. i?3i 3r M. T. J. 
iw' 114 P R 19J.‘'i 25 .M. L T. 0. ; 

^ lalf. T^lti.O. 0(0 t tVA?* IT' l>f •• 


would only draw your Lordships’ attention to 
the Btdit'g of tbe Court of drst instance that 
tbe defendant was a servant at tbe shop of 
tbe plaintiff at tbe time of tbe execution of 
tbe bond, and that be was compelled to take 
tbe lean at tbe exorbitant rate of interest. 
Ibis point of view baa not been taken into 
coneideratioD by the lower Appellate Court. 
If tbe stipulation as to tbe rate of interest 
was made by reason of the advantage 
which tbe plaintiff took o'f his position, 
then, of ecurse, be is not entitled to recover 
interest at tbe nsurious rate. In this view, 
tbe ease ought to be remanded. 

Bsbo Eirolal Satiyol replied. 

JUDGMENT. — Ibis appeal arises out of 
a suit upon a mortgage-bond and tbe only 
question relates to tbe rate of interest. 

Tbe rate stipulated in tbe bond was 
Re. 28, annas 2 per cent, per annum with 
yearly rests. Tbe Courts belnw bave allowed 
simple interest at 12 per cent. 

The principal amrunt was Rs. 60 and it 
swelled op to Ks. 1,770, annas ll, with interest 
at tbe bond-rate. Tbe plaintiff laid bis 
claim at Rs. 699, after giving, op Rs. 1,170, 

annas 11. 

Tbe learned Subordinate Judge disallowed 
interest at tbe botd-rate, because there was 
ample security for the loan and tbe stipula- 
tion as (o interest was barsb and unconscion- 
able. 

Bat, as pointed out in tbe recent Privy 
Council decision in Atiz Khan v. Lur.i 
Chand (1), “it is difficult for a Court of 
Justice to give relief on grounds of simple 
lurdehip in tbe abeenoe of ary evidence to 
show ibatlbe money lender bad unduly taken 
advantage of bis position even when tbe 
traisacticn appeared to be undoubtedly 
improvident. ’ 

In the care of Bulla Mai v. Ahad Shah 
(2), in considering tbe question of compound 
interest aid uDSonsoioLabla contracts, ibeir 
Loidtbipe, in tbe course of their judgment,' 
obeerved: “Rs. 2 per meneem is by to meatu 
an unusual rate of intereet iu oases from 
India coming before this Board.” (See also 
judgment of (bis Court in Second Appeal 
No. 2986 cf 1916, decided by the present 
iiHiOb cu i-bth August 1919), [iiarer.dra 
Bumai hey Ch<.udhuiy v, Vehr.dra htmer 
Dus ( 3 )]. 
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It has, however, been pressed before Q9 
that the Conrt of Brst instanoe foaod that 
the defendant was a servant at the shop of 
the plaintiff at the time of the eieontion of 
the bond, and that the defendant was foroed 
to take the loan on nenrions interest. It is 
oontended that the plaintiff was in a position 
to djminate the will of the defendant as he 
was a servant at his shop and took advantage 
of his position at the time of the exeontioD 
of the bond, and that the lower Appellate 
Conrt has rot eonsidered these questions. 

We think, therefore, that the oare ebonld 
go baok to the lower Appellate Conrt in order 
that the Conrt may consider whether the 
plaintiff had taken advantage of his position 
at the time of the exeontion of the bond and 
dispose of the oaee aooordiog to law. 

Costs to abide the result. 


Oa»c sent back. 


LAHORE HIGH COURT. 

Secord Civil Appeal No. of 1920. 

Janaary 11, 1921. 

/'rwfih/: — Mr. Justice Chevis. 

M usammat BEGAN and anotbeu— 

UaFKNDANTS — APPELLANTS 
versus 

FAIZ BAKHSH— PL*iHTiirF- Respondent. 

Reblitution of conjugal rightK — Muhammadan Law 
— NikiUi, of, whether includes rcpudialioif^ 

Nikuh rca«t in idsence and wilhoiU couifcitt, calulily 
of. 

Ill u buit for rosLitutioii of coujiigul lights Uio 
dcfoiiduut denied that u marriage had over taken 
place between iicr uud the pluintiiT. It was found 
that, if a nikah was read at all, it must have been 
read in the deteudant's abscuco ami without her 
conseut : 

HoW, (I) that the nikah, if uuy, was iiivulid } 
Cl). 73ft. col O , . 

(2) that the plea ot tlcniul of h nikah auiountea 
not only tu a dcoial of the fuotum of tbo 
but bhoald be regarJod aa u lopudiutiou of auy 
ntkak coromuny that tauy have boon performed, 
[p. 736, col 2 ] 

Second appeal from the decree of the 
District Jadge, Shahpur, at Sargodba, dated 
the 18th May 1920, reversing that of 
Munsif, First Class, Shahpur, dated the 
23rd February 1920. 


Mr. Shuja tid.Din. for the Appsllants 
Mr tvarain, for the Respondent. 

JUDGMENT.— This is a snit by Faiz 
Bakbsb, plaintiff, for restitution of oonjogal 
rights. Faiz Bakbsh is a first coosin of 
Mummmat Began, as will be seen from the 
following genealogical tree : — 


r 

Pir Bakhsb, 


Fui^ Bakhsh. 


ilusammat Y, 


1 

Jodba=Jlfu5amm(f( 

lSattaQ=Ahmad 


Uayat. 


r 


j 


r 

iTusainmat Begau« 


1 

Nadir. 


The case for the plaintiff is that, about 
five years prior to suit, Husatninat Began 
was married to the plaintiff and as she was 
then a minor and her father bad died, Pir 
Bakbsb, father of the plaintiff, acted as her 
guardian. After that Musammat Began lived 
in the plaintiff’s house till abont a month 
prior to the institution of the suit when she 
was abducted by Hayat, defendant No. 2, who 
was also a cousin of Husammat Began, being 
her father’s sister’s son. The defense was a 
denial of the marriage and a statement that 
since her father's death 4/o<ammat Began had 
been living with her step'fatber, Ahmad, and 
bad now been marriei to Hajat, defendant 

No. 2. , ^ 

Tbefirst Court found that, after the dealh 
of Jodha, Musammat Sattan re-married Ahmad 
and that Musammat Began and her brother 
had since been living with their step-father; 
that Pir Bakheh. father of the plaintiff, bad 
DO doubt had his son’s nM with Musammat 
Began read but that neither Musammat Began 
nor her mother knew anything about the 
nikah, and that since the girl denied the ntkah 
and was entitled to repudiate a nikah per- 
formed in her absence on its coming to her 
knowledge, the defendant was now entitled 
to rescind the nikah. So the Brst Court dia* 

mieaed the suit. . . 

The learned District Jndge says that ‘t is 

not very clear from the judgment of the 
lower Court whether the Munsif found the 
marriage not proved or whether, 
all the oiroumstances of the case, be la 
prepared to exeroiee hie discretion in favour 
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of the plaintiff. As far as I oan see, the 
Sodings of tbe lower Court are perfectly 
clear, and tbe District Jndge is, in my opinion, 
wrong when be takes it aa tbe opinion of tbe 
lower Court that the plaintiff had failed 
to prove the alleged marriage. What tbe 
lower Court Bnds ie, that a marriage ceremony 
took place bnt that it was in the absence of 
Muiammat Began end that she had no 
knowledge of it. The Distriot Judge goes on 
to bold that there was no plea of repudiation 
and that there eonld be none when tbe 
faotnm of tbe nikah was denied, fie says 
that he has carefnlly eoneidered tbe evidenee 
prodneed by tbe plaintiff to prove that 
Mutammat Began is his wife and that he sees 
no reason to reject it, He does not, however, 
come to any Ending as to whether 
Began was present at the time of tbe 
marriage, cr as to whether she had any 
knowledge of the marriage, so that on these 
points 1 think it is necessary to come to a 
finding of my own, for I consider that, if the 
marriage took place without M iisammat Began’s 
knowledge, she is entitled to repudiate .it on 
its coming to her knowledge. In my opinion, 
although the defendant does not in her pleas 
statethat if any nikah was read, she repndiates 
that nikahf tlie denial of tbe nikah must be 
regarded as an utter repndiation of any 
nikah that may have taken place without tbe 
knowledge of the defendant. That a nikah 
ceremony was performed I see no reason to 
doabt, bat in other respects I am not prepared 
to rely on tbe evidence as to tbe presence of 
Musammat Began at the time of tbe nikoh, 
Sher Khan, witness, states that ornaments and 
new clothes were pnt on Mutammat Began at 
the time of the /itTca^, while tbe next witness 
cays that no ornaments were put on and that 
the girl’s clothes were changed one year later. 
The next witness, Bakbsha, even goes so far 
at the beginning of bis evidence as to say 
that Miitammat Sattan, the mother of tbe 
S'fli was also present, though the plaintiff’s 
^ther, on the contrary, has stated that 
oluiaminot Sattan was not present and was 
not invited to tbe nikah as she had re- married 
Ahmad contrary to the wishes of Pir Bakbsh. 
Kazi Ata Mohammad, who seems to be a 
respectable witness, was not himself present 
^hen the nikah was read but slates that 
when Pir Bakbsh came to him and aj^kecl 
w ether he eonld marry bis son to Slusanonal 
Began, Pir Bakbsh told tho witness that his 


sister-iu'law bad re- married and had taken 
her minor daughter to live with her. This 
seems to be a strong corroboration of the 
evidence prodneed by tbe defendant tha*^, since 
her mother’s re*marriagp, Musammat B^gao 
bad been living with her step father. I bold, 
therefore, that Musammat Began was not 
present at tbe time when bernr/ro^to Faiz 
Bakbsh was read and that she bae all along 
been living with her step-father. What 
appears to be the fact is, that tbe girl, having 
grown up and having been married to her 
cousin Hayat, or intending to marry Hayat, 
her ancle Pir Bikhsb, wishing to obtain her 
as a wife for his own son, got the nikah 
ceremony read in her absence and without 
her consent. The presumption is, that as she 
was not present she knew nothing abont 
this, and there is nothing to show that she 
had any knowledge of any nikah having been 
performed. No donbt, she may have been 
told abont tbe nikah subsequently but she was 
not bound to regard any such information as 
correct, so it cannot be said that she had 
knowledge of the factum of the nikah. She 
came into Conrt absolutely denying any 
marriage to Faiz Bakbsh and I consider that 
this denial is in it«elf not only a denial of 
the factum but should be regarded as a 
repudiation of any nikah ceremony that may 
have been performed, 

1 may note that the learned District Judge’s 
remark that the union of cousins is favoured 
amoDff Mntolnant oats both ways, as Hayat 
and Faiz Bakhsb are both first cousins of 
hiusatnmat Began, 

Jn oODolasioDi 1 Dots that, evsn if I am 
wrong in holding that the denial of the 
factum of the nikah should be regarded as 
including a repudiation of tbe nikah, still in 
the exercise of my discretion. I wouH not 
give a decree to tbe plaintiff in the present 
case, the facta found by me being that the 
girl was living with her step father and that 
the niioh ceremony was road without her 

consent or knowledge. 

I accept the appeal and dismisa tbe plaint- 
iff’s suit with costs throughout. 

Appeal accepted, 
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CALCUTTA HIGB COURT. 

Appeal fhum Appsllitb Oeokek No. 237 

OP 19i9. 

Joly 12, 1920. 

i’rfsenU — Mr, .Instioe Walmeley and 
Mr, Jaetiee Oreaves. 

JANAKI NaTH ray — Dependant 
N o. 2 — Appellant 

ver$u» 

APWINI KUMARI DEVI — Rbrpondbkt. 

Transjer of Property Act (IV oj a 69 — 

f^ortgage^deed—Atteafation, w!iat amounts to 

A mortgage-deed consisted of three shoots of 
paper Tlie mortgagor signed the second sheet in 
the presence of two witnesses who also signed at 
the foot of the sheet as liaving witnes-ed tho 
signature of tho mortgagor Thou some addition 
was made and a third sheet was added including 
other properties in tho mortgage. The third sh^et 
was signed by the mortgagor in tho presence of 
the same witnesses who had signed th« second sheet : 

ticld, that there was a suilicicnt compliance with 
section y of the Transfer of Property Act and to 
ralidatu tho third page of tho ino« Igagc-deod it 
was not necessary for the two witnesses to sign the 
third page of the deed [p. 7b7, col. •.! 

Appeal bgaiLSt the deoree of the Snbordi- 
nate Judge, Bordwao, dated the llth of 
November 1918, revereiog the dearee of 
the Muneif, Fourth Court, at Burdwau, datod 
the lOth of Oatofaer 19 7, 

FACTS appear from the judgmeot. 

Babu Upendra Narayan Bagchiy for the 
Appellant.— The appeal arises out of a suit on 
a mortgage bond. The present appellant is a 
puisne mortgagee. Defendant No. 1 esesnted 
a mortgage in favour of the plaintiff in 1310. 
The first Court diemieeed the suit. Oo appeal 
the learned Subordinate Judge has deoreed 
the suit. The question before yon is ns to 
what oonetitutes proper attestation of a 
doflument. The dooument at first aoneisted 
of two sheets and the I-ist sheet was s gned 
by the moitgagor in the proFeiiae of the 
attesting witnesees who also signed their 
oamee at the foot. Sab'tqnently, owing to 
some additions in the terms of the deed, 
another sheet had to added to the dooument. 
The third sheet, however, was signed by the 
mortgagor alone in preeenoo of those attest* 
ing witnesses who did not sign it. The 
addition was with respeot to properties which 
were mortgaged to the present mortgagee- 
appellant. My point ie, that the mortgage 
was not valid and etfeative as regards the 
properties mentioned in the third sheet whioh 
was signed by the attesting witnesses. The 
provisions of Aeation 5v* of the Transfer of 
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tation has 
witness mu^t 


Property Act are sompulsory. The doou* 
ment, in order to be valid and operative in 
law, must be signed by the mortgagor and 
at least two attesting witnesses. It; has been 
held in .several cases that the provisions of 
section 59 must be strictly fulfilled. Reads 
Ganah on Liw of M rrtg-ige.s ; Notes on see 
tioD 59. Refers to Shamu Patt'^r v. Ah ul 
Kadir Bowthan (1) 

Babu K trunamay fiasu, for (he Respondent. 
—I submit there has been eoffiiient com* 
pliance of the provisions of section 59. The 
case in Shamu P<ttrr v Ahiul Kaiir 
Bowthnn (i) rather supports my nonten* 

to page 6 t* where “aties* 
been defined. An attesting 
be present and see what 
pisses and shall, when reqoirart, bear witness 
to the facts. In this the mortgagor signed 
in the presence of the attesting witnesses 
who bad already signed on the previous sheet* 
This, I submit, ia suificient oomplience of 
section 59, which does not require that the 
attesting witoesa must sign on every page of 
the dooument. 

Babu Uptndra Narayan replied in brief. 

JUDGMENT. 

GKs&rss, J, — This is an appeal by a 
puisne mortgagee, defendant No. 2. The first 
defendant executed a mortgage in favour of 
the plaintiff on the 10th Sravan 1310« The 
document oonsisted of three sheets. The 
facts as found are as follows; — 

The mortgagor signed the second sheet 
in the p^e^eDoe of two witnesses who wrote 
their names at the foot of the doenmeut 
as having witnessed the signature of the 
mortgagor. Then, appa'-eotly, some addition 
was made and a third sheet was added 
including other prooenies which I under* 
etand are comprised in the security given 
to the second defendant, the puisne enonm* 
braucer. Then the third sheet was signed 
by the mortgagor iu tbe presence of the 
same witnesses who wrote thsir names on 
tbe second sheet. But so far as third 
flboet is ooDoerned, tho names of those 
witnesses do not appear on that eheet. 

It is contended on behalf of tbe appel* 
lant, that, this being so, 

cannot h» Poforcpd so far _ , o..,, 

(I) 16 Ind.ras yfO; 86 M. 607 ; ^3 U. L- -J- 3 ^'* 
C. W.N. ()OVi 12 M L T. 3S8: (’9«2, M. W. N. 


the mortgage 
aa regards the 
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936 ; 10 A. L J 269: 14 Bom. L 

696j a. 218 P . C : 

•Pn-y.* of 3 j H. -CF^ J 
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properties oomprised ia the third shee?; 
and it is orged that there has been no 
oomplianoe with seotion 59 of the Transfer 
of Property Aot ioasmnoh as the wit- 
nesses are said not to have attested the 
third sheet. We have been referred to 
Several authorities inelnding the case of 
Shamu Battery. Abdul Kadir Rowuilim (1), 
Now, it seems to as that that ease is no 
assistanoe to as with regard to the ques- 
tion we have to deaide. All that that oase 
deoides is that it is not sufficient for the 
exeeutant to sign bis name hrst in the 
absenoe of the witnesses and afterwards 
to asknowledge his signature in their 


LAHORE HIGH COURT, 
Letters Patent Apteal No. 167 

OF 1920. 

February 21, 1921. 

Presint Mr. Justioe Ls-Rossignol and 
Mr. Justiee Martineau. 

FATTEH MUHAMMAD— PniiNTiFF — 

Appellant 
versus 

CHOTHU RAM and othebs— D eFENDiNTj 

— RBoPONDBHTS. 

Letters Patent (Lahore), cl. 10— Appeal—L^mita. 
lion, extension of— Court closed on last day of linita. 
tion— Appeal, whether can he presented on re^openina 
of Court. 


presenoe, and that this is not a suffiaient 
oomplianoe with the provisions of seotion 
59 of the Transfer of Property Aot. But 
thero_ are some passages with regard to 
oertain eases whioh are oited in the judgment 
whiah have some bearing on the question 
we have to deoide. At page 6U* of that 
volume, a referenoe is made to the oase of 
Bryon v White (2) in whioh Dr. Lushington 

attest’ means the persocs 
II P*‘e8eDt and see what passes, and 
shall, when required, bear witness to the 
fasts. It is true that on the same page there 
IS a referenoe to another oase, the oa(«e of 
Burdett v. Spilshury (d). The Lord Chancellor 
np the oonolusion in these words: — 

^ The party who sees the Will executed is 
in fact a witness to it ; if he eubsoribes 

as a witness, be is then attesting wit- 
ness.” 

1 am inolined to think that what has 
happened m this oase is a sufficient com- 
piianoe with seotion 59 of the Transfer 
of Property Aot; and 1 do not think that, 
t^o ylidate the third page of the mortgage- 
ased, lb was neoessary for the two wit 
nesses to sign the third page of the 

mortgage.deed. 

In these oiroumstanoes, the appeal fails 
and It 18 dismissed with oosts. 

Walmslbt. J.— I agree. 


appeal diBmx6$ei. 
(1813; lOCI. A F. 340; 59 R. R. i05iS K. 





Tbo period of limitation for an appeal under the 
Lettcra Patent is govorued exclusively by the rules 
made by the High Court. The provisions of the 
Limitation Act do not apply to such an appeal. 

When the period of limitation for presenting a 
Letters Patent Appeal e.xpu-ed the High Court was 
in vacation and the appeal was prosoated on the 
uay the Court re*opoDed ; 

Held, that the appeal was barred by time. 

Appeal, under section 10 of the Latters 
Patent, from the deores of Mr. Justice Abiul 
Raoof, dated the 30th June 1920, passed in 
Civil Appeal No. 1668 of 1918. 

Bikhshi Tek Ohand, for the Appellant. 

Lala Bargopal, for the Respondents. 

JUDGMENT. — The respDndaut io this 
Oise raises the preliminary objection that 

this appeal is time-barred, and the objeotion 

IS valid. 

The decree of the learnal Judge in 
Ghimbers bears the date of 30th Jane 1920; 
t^oe appeal ts us was presented on 2dth 
September 1920, long after the expiry of the 
presoribei period of 30 days. 

Counsel for appellant urges that, even if 
the provisions of the Indian Limitation Act 
do not apply to Letters Patent Appeals 
time should be extended as his elient was 
not aware of the special rules applying to 
these appeals ; moreover, this Court was in 
vacation when the period of thirty days 
expired and the appeal was presented on the 
day the Ooort re-opened. 

Incur opinion, the period for an appeal 
under the Letters Patent is governed ex- 
oluMvely by the rules made by this Court 
which provide, inter alia, that no copy of 
the decree, order or judgment appealed 
from need accompany the memorandum of 
appeal. The avoidanc.s of delay was treated 
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as a paramoant oonsideration and all prob* 
able eaafles of delay were swept from tbe 
path of tbe appellant. 

Thooffb tbe Coort was in vasation when 
the thirty days expired, tbe Coart Offiee 
was open, and even ordinary appeals to this 
Coort oan be and are presented to tbe offioe 
even daring vaoation. 

We see no reason for extending time in 
this ease, for tgcoranoe of tbe law is the 
only exoose offered. Moreover, the time 
for extending tbe period for appeal is not 
now : applioation sboold have been made to 
a Judge at the time of preientation for 
leave to present after limitation. 

Indeed, the raemorandam of appeal having 
been presented after limitation sboald not 
have been entertained at all, bat rejected 
forthwith. Tbe rales are strict and were 
made so intentionally. 

We acsordingly dismiss tbe appeal with 
eosts. 

Aj)feQ\ 


CALCUTTA HICU COUUT. 

Civil Kule No. C89 ck 1919. 

July 5, 1920. 

IretenL — Mr. Justice Teanon 
and Mr. Justice Newbould. 

IIADHA RAMAN SAHA BANIKYA 

— PlaINTiKK — PiTlTIGNKR 
lersus 

SITANATH BANIKYA and otuiks— 
DEFiwpANif — O pposite Partus. 

Ciiil Vrocediirc Code (Act V vj IJJUSJ, O.XXXltl, 
t. •k—Ap})licalion Jor lu .■<uc iii forma 

ji.'iiipol'is — DeJeudanI, l i'jht of, to ciuss-cxaminc itppli^ 
ca nf. 

Wlicii a ]jlaintilT uppliub lui' pctini&siuii to suo la 
foona pauperis, and is c-.\amiiied iiudcr Order 
XXXIIl, rule 4 «)f tlio Civil rroccdiire Codt, tho 
iippositu party entitled to crot>s-c:£aiiiiDO thu 
applicant on the merits of liis claim to test tho 
statements he makes iii Iiis c.xauiiiiatiuu. [p. 739, 
col 1-1 

Rulo against Ibo ordur of the Sub- Judge, 
Int Courl, Uasoa. 

f.’ACiB appeal fiuui the juJguicut. 

Babu Llardvxbii C/iaatf;j Ouka (with him 
Jiabu ISukunda Lai Hoy), for the Petitioner. — 


Tbe facts of tbe case are briefly these. Tbe 
plaintiff petitioner applied for permission to 
sue as a panper which was allowed by tbe 
Court of flrst instanoe. Tbe other side 
moved this Court and obtained a Rule whish 
was nltimately discharged. Sabaeqnently, 
the opposite party applied for a review of 
tbe order of the lower Court on the ground 
that he was not allowed an opportunity to 
cross-examine the plaintiff. The review was 
granted, against which order the present Rule 
was obtained. Tbe original order granting 
the plaintiff permission to sue in forma 
paufcris was dated the 3rd August 1918. 
Tbe Rule against that order was issued 
on 18th November 1918 and was die* 
charged on tbe 31st January 1919, Tbe 
applioation for review was made on the 6th 
November 1918 before tbe granting of tbe 
Rule of this Court. My contention is that 
Order XXXllI, rules 5, 6, of the Civil 
Procedure Code would apply. Tbe opposite 
party cannot be allowed to cross examine me 
on tbe merits of tbe case. He ought to be 
oonflned (o tbe question of pauperism of the 
plaintiff. I submit, therefore, tbe order of tbe 
Court below is clearly illegal. Review should 
not have been granted on that ground. Then, 
as to tbe petition for review itself, it is 
barred, There were two other similar 
applications and it was not until 2Jrd June 
l9l9 that the present point was taken. Tbe 
applioation for review is, therefore, clearly 
barred by limitation. Tbe whole proceedings 
tell harshly on the poor plaintiff who is 
songbt to be deprived of bis legal remedies 
against the opposite party. 

Baba Brojolall Chucherbutly, for tbe Opposite 
Parties, was not called upon to reply. 

J UDGMENT.— This Rule is directed against 
an order made by tbe Subordinate Judge of 
Uaeoa, by which he dispotes of an application 
made for tbe review of an order made by 
bis predeoeseor-in office on 3rd August 1918. 
The order arises out of an applicatin made by 
the petitioner before us for permission to sue 
in forma pauperis. Permission was granted 
on 3rdAogc8tl9 band tbe application for 
review was made by the opposite party 
who was tbe first defendant in the pro* 
poecd suit. This application was made on 
the ground that wheu the petitioner— the 
applicant for permission to sue in forma 
patperis—T^e.B oxumiuod under the proTiSJona 
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o£ Order XXXIU, rnle 4. Code of Civil Prooe- 
dnre, he was refused an opportanity of orose- 
examining the applioant on the merits of hia 
•laim. In (he oases reported in Nawab Bahadur 
f ^^Tghxdahad V. Barish Chandra Acharjie 
U; and in Jogendra Narayan B.ov y. Buiga 
Oharan Quha U) it has been held that the 
Court, in eonsidering the question whether 

tneapplioant has a good subsisting oause of 

astion, must take into oonsideration not 
merely the allegations made in the 
p amt but also the allegations made 
by the applioant when and if examined 
onder Order XXXiir, rule 4. It follows from 

provisions of Order 
AXXtir. rule 7 (2), that on general prin- 

•Jples, when the opposite parties oootend 
that tbe applioant has no subsisting oause 
of aotioD, they are entitled to test the 
statement that be makes in his examina- 
tion under Order XXXIII. role 4, by oross. 
examination. This ground, therefore, 
on wbioh the petitioner in the Rule supports 
the Rule most, we think, fail. 

It is, then, suggested that the appli- 

oation for^ review is barred by limitation. 

but^ that IS not so. The applioation for 

review was made on 6th November 1918 

and was followed by two subsequent 

applioations on i3tb June 1919 and 2Dd 

July 1919. Bat these are to be regarded 

not ae fresh applications in review bat 

as setting oat grounds on wbioh the an- 

phoation made on 6th November 1918 is 

to be supported, those grounds not having 

been slearly set out in the original appli- 
oatiOD, 

grounds taken in support of 
this Rule, therefore, fail, and the Rale is 

aosordmiy disobargel We make no order 
as to oosts. 


Buie difc'iargei. 


\l\ 693 - 

(2) 52 Ind. Cag. GlO; 46 C.65i. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 372 op 1917. 
January 31, 1921. 

i resent: — Mr. Justioe Broadway and 
Mr. Justise Abdnl Raoof. 

Messrs. MOOSAJEE AHMAD and 
COMPANY — Defendants — Appellants 

terms 

Thi ADMINISTRaTOR-GENERAL of 

BENGAL. AT CALCUTTA, as MANAGER 

OF THE PROPERTY ATTACHtD TO THE 

AMRITSAR DISTILLERY COMPANY 
— Plaintiff — Respondent. 

Contract Act (IX of m2J, ss. 115, 209— Prmcipat 
and agent— Death of principaL— Agent, authority of, 
wnether revoked— Party entering into contract with 
agent with knowledge of death of principal, ivhether can 
subsequently queuion agent's authority— Estoppel, 

The agent of a business man lias authority, even 
after the death of his principal, to enter into transac- 
tioiis which are necessary or reasonable for the 
protection and preservation of the interest of the 
heirs of the deceased, and such authority continues 
till It IS revoked by the heirs. A person who enters 
into a contract with an agent after the death of his 
principal, with knowledge of that fact, is estopped 
from subsequently impugning the transaction on the 
ground of the want of authority of the agent, [p. 742, 
col* 2 >J 

Seoond appeal from the decree of the 
Additioual Diatriofc Judge, Amritsar, at 
Gurdaapur, dated the llth of November 
191^, affirmiug that of the Senior Subordinate 
Judge, Amritsar, dated the 23rd of February 
1916. 

Mr. Ath Ahmad, for the Appellants. 

Mr. Mackay, for tbe Rsapoodent. 

JUDGMENT. — The following facts will 
disclose the nature of the dispute between 
the parties. One Mr. Dyer was the sole 
owner of the Amritsar Distillery Company. 
He had in bis employment one Mr. Carter, 
who was appointed Manager of the Distillery 
in 1909. Mr. Dyer died on the 2l8t January 
1911, After his death Mr. Carter, the 
Manager, continued to work the Distillery 
in his capacity of an Agent and Manager 
during the years 1911 and 1912, In Novem- 
her 1911 ho entered into a contract on behalf 
of the Amritsar Dietilleiy Company with 
Messrs. Moosajee Ahmad and Company for 
the purchase of 200 tons of Java Molasses. 
The dofei-dant Company under the contract 
agreed to supply the goods at Karachi (F. O. 
R.) at tbe rate agreed upon. Out of these 
200 tons 50 tons were supplied and delivered 
towarclo tho onJ of Deoomhor 1011. (>,, 
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reoeipt of the 50 tons Mr, Garter eomplained 
that the Molasses was not of the quality 
wbieb tbe defendant Company bad acrreed to 
supply. Tbe balanoe of 150 tons was yet to 
bo supplied when a question as to damages 
on aeoount of inferior quality of tbe 50 tons 
was raised. On the 27tb of Deoember 1911 
a written oontraot was entered into between 
tbe two companies, aeeording to wbish 1,300 
tons of Java solidified Molasses of tbe best 
quality were to be supplied by the defendant 
Company, Moosajee Ahmad and Company, at 
Amritsar. Tbe following terms were speoified 
in the written eontraet : — 

Rs. 2 5 0 per Maurid net weight, 
Amiitear, F. 0. R. Net weight to 
be the weight arrived at by dedust* 
ing 6 seers per basket from tbe gross 
B/R weight. 

Deiheri/^bOO to 600 tons to be delivered 
during February 1912, to oommenoe 
before February 7th and tbe re- 
mainder before tbe dlst Marsh 
1912. 

Payment — Full amount of invoiae (at 
Rs, 2>5*0 per Mound net) to be paid 
by tbe Amritsar Distillery Com* 
pany within 15 days of reoeipt of 
Railway Reoeipt. 

A olause was added for deduotion on 
aeoount of defeotive quality in tbe following 
words : — 

'* Should there be any ted Molasses or 
reddish brown Molasses in (be 
consignment, Messrs. Moosajee 
Ahmad and Company agree to 
make an allowanoe up to VZi per 
sent, as tbe Manager, Amritsar 
Distillery Company, may eousider 
fair, but if the Manager, Amritear 
Distillery Company, observes that 
there is a peroeutage of red Molaeses 
in any of tbe eonsignmeuts be is to 
wire at onee to tbe Manager of 
Messrs. Moosajee Ahmad and 
Company, branob Karaebi.” 

This eontraet was signed on behalf of 
Messrs. Moosajee Ahmad and Company by 
their agent, Mr. A. H. Joonus. It may be 
stated that the defendant Company had their 
Head Ufijoe at ColouHa and a branch firm at 
KaiBchi, Mr. A. U. Joonuo being tho 
Manager of (be latter, 150 tonr, the balance 
cf tCO tens under the contract of Novemter, 
vere eubsEquently delivered, but Mr. Carter 


objected to the quality of the Molasses 
supplied. The 1,300 tons contracted to b0 
supplied nnder the contract of 27th December 
1911 were not delivered at all, nor was the 
price of 1*50 tons paid by the Amritea*" 
Distillery Company. The circumstancee 
above-mentioned led to three suits. 

(1) A suit by Messrs. Moosajee Ahmad 
and Company, against tbe Administrator* 
General of Bengal at Calcutta (who bad, in 
tbe meantime, been appointed as Receiver of 
Dyer’s estate, Amritsar Distillery, etc., on 
the 29th August 1913) for tbe price of 150 
tone of Molasses supplied to the Dis- 
tillery. This suit was originally instituted 
at Sindh, but tbe plaint was retnrned and was 
to be filed in tbe Court at Amritsar, where it 
was subsequently presented and registered as 

Suit No. 47 of 1915. . 

(2) A suit by the Administrator-General 

of Bengal, representing tbe Amritsar Dis- 
tillery Company, for the recovery of Rs. 1,3C0 
as damages on account of inferior and defeo* 
live quality of the Molasses supplied by the 
defendant, Messrs. Moosajee Ahmad an 
Company. This suit was registered as 
No. 27 of 1914. ^ , 

(3) A tuit by the Administrator-General 
of Bengal, at Calcutta, representing the 
Amritsar Distillery Company, for tbe recovery 
of Rs. 10,606 U-3 by way of damages for 
nen-delivery of 1,3C0 tons of Molasses ^ 
tbe contract of the 27th December 191 !■ 
In suit No. 47 of 19*5 a decree for 
Rs. 7,556 9 9 with costs was passed by tbe 
learned Senior Subordinate Judge of Anin far 
in favonr of Messrs. Moosajee Ahmad an 
Cempany. That decree has become final as 
CO appeal has been preferred against if. 

Suit No. 27 of 1914 a decree ^0*“ Rs. l.oou 
was passed in favour of the Adminis ra 
General, at Calcutta, against the defendao 
Company. Against that decree an appe® 
..as preferred to tbe Court of the D..tr..t 
Judge at Amritsar, who having confirmed t 
decree of the first Court a eecond appeal oa 
beeo preferred to this Ooort acd M 
numbered 88 372 of 1917, 1“ fu.t No- 2« 

of 1914 a decree for 6.250.0*10 with co^a 

has been passed against 1°!^ u-e 

pany and first appeal No. 1494 of 1^16 has 

been profurred against the decree. 

Both these appeals have come P 
decision before us, and have j gpd 

logethcr ao He two euits weio hcar^ 
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disposfid of tofj'other. By ooosent of the 
partifls the evideDoe in the three Baits was 
treated as applioable to eaeh one of them. 
We will take up the seeond appeal first aodi 
at some of the faefs are oocamoD, we will 
summarise them in oar jadgment in this 
appeal. 

The material allegations on whioh the suit 
for damages with respeat to 200 tons was 
based were these, that on the 10th of Novem- 

defendant Company, namely, 
Messrs. Moosajee Ahmad and Company, 
agreed to supply the plaintiff s with i^OO tons 
Java Solidified Molasses at Rs. 2.6-0 per 
Maund, that 50 tons oat of these ware deliver- 
ed towards the end of Deeembtr 1911, whiah 
were desidedly of inferior quality and against 
^e terms of the oontraot. On the 27th 
UasfmberlQll a eontraet for supply of 1,?>00 
tons of Molasses was entered into between 
the parties and with regard to 150 ton 3. the 
balanae of 200 tons, it was agreed subsequent* 
ly that the defendants would supply them on 
the same terms as were embodied in the new 
flontraot for l,3C0ton3. These loO tons ware 
delivered at the end of January 1912 and 
6y were also of inferior quality of whiah 
due notiee was given to the defendant. 
Under the oontraot of the 27th Doaember 
, • f ^sduotion of 12.1 per aant. in oaee of 

0 loferior quality of the goods was agreed 
upon The plaintiffs ao9ording1y olaim* 

® <)9mpenHation at the above rate with 
[Qterest at 12 pereent” The ekim was 
at Rs. 1,300. The defendant Co mpany 

fu 0° the following pleas: 

a the plaint dieolosed no cause of aotion ; 
Ja the Court at Amritsar had no joriedie- 
•on to try the suit; that the suit was not 
0 er ainable as another suit involving the 
same issues had been filed against the plaint- 
® Court of the Judioial Commissioner 
indh ; that the defendant had agreed 
^ deliver the goods at Rs. 1-12- F. O. R. 
aras i, that the 150 tons were merged by 

parties into 1,300 tons 
rased to be supplied under the agree* 
ment. dated the 27th December 1911; that 

d^Lm.^ entitlel to olaim 

thdt separately in respeot of them, and 

supply oi 1,300 tons 
dfifft ® eohject to the oonfirmation by the 
de endant’e Calcutta office, and as this had 

entitl d°f the plaintiffs were not 

0 rely upon its terms in any case. 


SIX issues, 


The plea as to the want of oause of 'aotioQ 
was explained to mean that, inasmuoh 
Mr. Dyer, the Proprietor, having died, Mr. 
Carter, the agent, bad oeased to have 
authority to enter into agreements on behalf 
of the defendant Company, and that, there- 
fore, the Administrator-General, at Calcutta, 
bad no right to maintain the suit. The plea 
as to the want of jurisdiction was based on 
the allegation that, according to the sontrast 
of November 1911, the delivery was to be 
made at Karachi, and that the defendants had 
their Head Office at Calcutta and a Branch 
Office at Karachi, and that, therefore, the suit 
could not be instituted at Amritsar. 

The Trial Court framed 
namely : — 

(1) Does the plaint disclose no oause of 

action against the defendant, or, 
more clearly, has the plaintiff no 
locut itandi to sue the defendant P 

(2) Has this Court no jurisdiot’on to try 

the suit P 

(3) Is this suit barred by raasoa of a 

previously instituted suit between 
the parties based on the same facts, 
pending in the Court of the iludicial 
Commissioner of Sindh P 

(4) L) )89 the plaintifi'e suit not lie in 

respect of 150 tons of Molasses by 
reason of the contract relating 
thereto having merged into another 
contract entered into on the 27tb 
D.^osmbar 1911 for supply of 1,39 J 
tons P 

(5) Was the Molasses, supplied by defend* 

ant, of inferior quality and against 
the terms of the contract P 

(S) If not, has the plaintiff suffered a loss 
of Rs. 1.-300 ? 

Aftera careful considoration of the oorre* 
spondence between the parties and other 
evidence on the record, the Trial Court decid- 
ed all the issues in favour of the plaintiffs and 
decreed the claim for Rc. 1,300. 

An appeal was preferred to the lower 
Appellate Court wliioh has upheld the decree 
of tlio Court nf first instance. 

The doiendants have, therefore, come np 
in second appeal to tin’s Court. The pleas 
raised in the Courts below have boen reiterat- 
el in this Oourt ani we are called upon to 
decide almost all the iisuea involved in the 
oi^e. >fothing need be said as to the plea 
involved in Issue No. 3 as it wfts not eerioug. 
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ly urged io the Courts below and is not 
pressed before ua. The three important 
pleaa which have been strongly pressed 
before u», are kboee involved io Issues Nos. 1, 
2 and 4, and we shall proaeed to give oar 
deoisioD upon those pleas. 

The first issue raises the question of the 
I'CHt of tho plaintiff (o tuaintain tho 


busioeis of oommsroe. Although (says bel, 
regularly, every mandate ends with the death 
of the person giving it, yet it has, 
for the benefit of oommeroe, been established, 
that the commission of these agents 
(or mandatories) shall last even after 
the death of the merehant, who appointed 
them, until it is revoked by the hoir, or other 


suit. It io argued lha<, us tho principal had 
died hjforo Itio contracts sued upon were 
entered into, Mr. Carter, the agent, had 
ceased to have authority to outer into them on 
behalf of tho Distillery Company, as no 
authority had been given to him by the legal 
representatives of the deceased principal. The 
decision of this question depends upon the 
true coDstrootion to be placed on section 209 
of the Indian Contract Act of ls72. The 
seation provides that : 

“When an agency is terminated by the 
principal dying or becoming of unsound mind, 
the agent is bound to take on behalf of the 
representatives of his late principal, all 
reasonable steps for the protection and pre* 
servatioD of the interests entrusted to him.” 

We have to decide whether, entering into a 
contract for the supply of Molasses in order 
to keep the Distillery going, was a reasonable 
step for the protection and preservation of 
the interests of the representatives entrusted 
to Mr. Carter. We have no manner of doubt 
as to the meaning of this section and we are 
clearly of opinion that it was a reasonable 
step for Mr. Carter to take. The law is thus 
elated in section 492 of Story on the Law of 
Agency t 

'■ Nevertbelees, there are oases, in which 
the agent, although he has knowledge of the 
death of his principal, not only may, but 
ought to, act iu the business eotrnsted to 
him. As, for example, if one is charged 
with gathering the vintage of another, and 
hears of the death of his principal at the 
very time, when tho vintage cannot properly 
be deferred as the grapes of the country are 
then fit to be gathered, and there is not time 
to advise his heirs thereof, who live at a 
distance, then it will be the duty of the 
agent to gather tho vintage, notwitbetanding 

each death.” ^ 

This paesago la quoted from Pothier. This 

rule is further elucidated in section 493 of 
the same book, where it is thus stated : — 
“Pothier adds another most important 
txceptioD to the rule, as applicable to the 


succesaor.” 

In this case, instead of the mandats being 
revoked, the act done by the agent has been 
ratified by the Administrator General as the 
representative of the deceased principal. 
This rule is based on sound common sense 
and the Legislatnre has embodied it in section 
209 of the Contract Act. Moreover, the 


iefendants, with their eyes open, entered into 
ihe contract with Mr. Carter, who professed 
io act on behalf of the Distillery and iu the 
interests of the representatives of his late 
principal. The defendants themselves fully 
recognizsd the authority of Mr. Carter to ait 
on behalf of the estate and sued the Adminis- 
trator- Gsueral for the price of 150^ tons 
supplied by them to the Dlsiillery. It is too 
late for them to raise the question of waut of 
locus itiniii. They are estopped and oaooot 
be allowed to raise the plea. We, therefore, 
decide the first issue against the appellaot®- 
In order to decide the second issue, raisjng 
the question of jurisdiction, we must firi* 
decide Dsue No. 4. The decisiou of this issue 
depends upon the construction to be place 
upon the voluminous oorrespondeooe between 
the parties and the oral evidence given in 

the case. The plaintiffs contention is, that 

1,459 tons were to be supplied, namely, 1 , 5 ^ 
tons under the contraet of the 27tb Daoember 
19U and 150 tons under the previous con- 
tract of Novembor 1911, and all 
agreed upon between the parties by way of toe 
modification of the previous contract wae 
that the balance of 150 tons wai to be 
supplied according to the terms of the late 
contract at Amritsar. The j. 

the other hand, contend the 150 tons, J” 
ing to the agreement, formed part o ,• 
tons »nd no n.ore than 1,300 ton, wa, to ba 
eopplied. Bith the Courts below, upon 
consideration of the oorrespondanoa . 

oral evidanaa, hava arma to tba oonala an 
that 150 tons were not merged in tbe 
tract of December in tbe sense that on y 

1.300 tone were all that /“Xed 

It is common ground that tbe 
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modifioatioD was not affeoted by tha written 
oonfcraat, dated the 27th Uaoember 1911, 
Bshibit P.‘4, printed at page 8 of the paper- 
book of Appeal No 1494 of 191'. Thera ia 
no mention of the 150 tons iu the oontraet. 
It is, however, nrged that the alleged merger 
took plaoa aobecqiently. We have oarafally 
ooneidered the effeet of the Eihibits D.-ll, 
D.-14, D.15 and D.-16 upon whiob a great 
deal of relianse was plaoed. We have also 
referred to Exhibits D. 10 and P..98 along 
with the other doeumentary and oral evidence 
to be found on the record, and we find 
oareelves in entire agreement with the Courts 
below as to the conclusion arrived at on the 
evidence. In one respenfc only wa have to 
differ from the Courts below. By an over- 
sight those Courts have treated the entire 
200 tons as being subject to the terms of the 
contract of the 26th December 1911 and 
have given a decree for damages in respect 
of the defective nature of the 50 tons of 
Molasses also. It is admitted by the plaint- 
iff e Conueel that the modification of the 
previous contract related to 150 tone only. 
Therefore, the contract relating to 50 tons 
previously delivered was to bs completed at 
Karachi and not at Amritsar. We, therefore, 
hold that as regards 150 tons the suit was 
rightly brought at Amritsar, but the Court 
bad no jurisdiction to decide the dispute as 
to 50 tone, 

The finding as to the inferior quality of 
^e Molassee supplied is a finding of fact. 
We must, therefore, accept it as conclusive. 
The amount of damagea has been properly 

assessed and wo accept the finding as to that 

also. The item repreaentiog the damagea 
assessed in respect of the bad qualify of tlie 
0 tone must, therefore, be deducted from the 
otal sum assessed. We accordingly accept 
the second appeal in part and modify the 

Courts by deducting 

P*' Q 7 K ^ fi'id pa<!s a decree for 

8. 5 with costa. We allow no costs to 

6 appellants as their appeal hae eiibstanti- 
ally failed. 

At peal ccctf tfd. 


CALCUTTA HIGECOCftT. 

APPgAt. KaOM APt'JLLlTE D^CXEE 

No. 2311 OK 1918. 

July 2, 1920. 

PrciP/if:— Sir Aiuboih Mookarjsi, Ki\, 
Acting Chief Justice, aoi Justics Sir Ernest 

Fietcher, Kr. 

ROY JAT1NDR4NATH OHOWDHURY 

AMD OTH2BS — PlAIMTIPPJ — ApPELLAKTa 

vetBUi 

AJODHiYA NATH NANDI akoothex? 

— DsPEMDiNTj — RsSI'OMDENrS. 

LiiiXIoi } u.-ii tcmiP — KabaUyat, prooi^ion in, lor 
p'lijimnl of iii'ratits-l rent on lunl heiiig meamrel — 
Increiiii'l rcii(,diii from ii'‘iich l^ecovsfable, 

Whore a knbuUyal proricles for tho piymont of 
iiicreasud rent on the imasurcment of the laud 
leased, such increased rent can only chiioaa.l 
from the time Lho land is measured, and not from 
any anterior date. [p. TAl, ool. I.j 

Appeal against the decree of the District 
Judge, Khulna, dated the lOtb of July 1918, 
modifying the decree of the Additional 
Sibordioate Judge of that district, dalied 
the 30ih of July 1917. 

FACTS appear from the jodgmaafc. 

Bibo Sarat Ohandra Roy OhoHikury (with 
him Biba Lilit Mo‘ian Sanir;es', for the 
Appellants. — Tbs plaintiffs are the appsllants. 
They are the superior landlords of the joh. 
The facts are these. The plaintiff let the 
lands in dispute in s$ g%nti jots to the 
defendants. At the time of the Settlement 
of the lands it was arranged that the se- 
gantidar would piy Rs. 339 for 30) bigkoa of 
laud. The area of the land is 633 highas. 
The plaintiffs by this suit oUim proportionate 
enhancement according to the terms of 
Settlement, The registered kibuliyit was 
dated 1898. I purchased the ganti interest 
a* a rent sale and so I sue as the gantilar. 
It was a personal contract. The measure- 
monte of the lands have been made not in this 
suit but in a previous siit. Tlis defendants 
admitted that they era ir; possession of 633 
hiifiox of land. All that the clausa in the 
loaso about euhanosment reciuires is that 
met^nremont will liave to bs made. I sub- 
mit tlie measuvoinent made in course of the 
previous suit fulfils the terms of the lease. 

It is not neceflsary that a fiesh measurement 
is to be made before 1 am entitled to claim 
increase of rent. The term in the lease 
shonld not be so strictly construed. 

Dr. Jadioiith Kannl'il, for the Rsspoad- 
ents, was not called upon. 
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JUDGMENT. 

Mookerjek, Aero. C, J. — We are of opinion 
that the deeree made by the Dietriot Judge 
in this ease most be affirmed. 

The plaiotifffl olaim additional rent for 
iooreaaed area. That olaim is based 
on a flontraot of tenaoay, dated the 28th 
April entered into botwoeu Ibo pre- 

doeensoro of tho dofeudaute on the ouo 
hand and Ibo Sardare on the other. That 
ooutained a provision to the follow- 
ing effect: "You have let out the said 300 
high'js of land at a rental of Rs. 1 per 
higha inolnding oeesee aggregating Rs. 300... 
If the rent-land is measured by your 
landlords, (t. e. the Bhaniagantidan) we shall 
aeeept the same and pay for increased land 
at the aforesaid rate.” The tenaney of the 
Sardar has some to an end and the interest of 
the Bkanja ganiidars has vested in the 
plaintiffs. Consequently, the plaintiffs are 
entitled to increased rent for increased 
land, when the condition precedent has 
been fulfilled and not earlier, namely, when 
there has been measurement of the land 
by the Bhan)a gantidars or their representa* 
tivesdn-interest, namely, the present plaint- 
iffs. It is conceded that there was no 
each measurement before the suit was 
brought. Consequently, at the time of the 
institution of the suit, the plaintiffs had 
not become entitled to olaim any increased 
rent for any increased land. The decree of 
the District Judge must, therefore, be 
affirmed. The plaintiffs can exercise the 
right originally ve«ited in the Bhan]a gantidars 
at any time and will thereafter be entitled 
to increased rent for increased land. 

The appeal is dismissed with costs. 

Eletcber, J. — I agree. 

Appeal dinmimd. 


OP STATE FOB IJTDIA. 


BOMBAY HIGH COURT. 

SinuD Civrii Appeal No. 903 op 1919. 
August 16, 1920. 

Preseni -. — Sir Norman Maoleod, Kt , Chief 
Justice, and Mr Justice hawcett. 
DATTATRAYA SITARAM GADKARI 
— Plaintiff — Appillam 

teriui 

The SECRETARY op STATE pop. 
INDIA— Beppondent. 

limUaiion Act {IXof^0Ob\ «. f— Appeal, delay in 
?'lin<)—8ufficicnl cause for e.ttensian of time— Appeal 
itfd J 7 nert'«y Court— Uoodfatih, what is, 


Where the delay in filing an appeal is due to tk® 
fact that the appeal was at first filed in a wrong 
Court, this is a sufficient cause for extending the 
period of limitation within the meaning of section 6 
of the Limitatiou Act provided it is shown that the 
appellant acted iu food faith. 

An a[i[)cllaiit acts in good faith who files an appeal 
iu a wrong Court acting honestly under the advice of 
a Pleader. 

“In good faith” in this connection, docs not mean 
‘ without daocaio or attention”, but means ‘‘honestly' 
though it may bo ucgligeutly. 

Appeal from the decision of the District 
Judge, Thaua, in Appeal No. 46 of 1919, 
from the decree passed by the Assist vnt 
Judge at Thane, in Civil Suit No. 1 of 1914. 

Mr. 8. B. Bahhale, for Mr. B. V. Desai, for 

the Appellant. 

Mr. S. $. pQtkar, Government Pleader, for 

the Rsspondent. 

JUDGMENT. 

Macle'op, C. j.— W e think that this appeal 
must be allowed. The learned Judge thought 
that became the question as to which Court 
the appeal lay was nob involved in doubt, 
therefore, there was not sufficient cause for 
the appellant not preferring the appeal to the 
Court of the District -Judge within time. Bat 
that is not, in my opinion, the right criterion 
in eases of this kind. I do not think that 
the learned Judge has read the remarks of Mr. 
Justice Jardine [Dadabhai Jamtetji v. Maneh 
sha Sorabji (Dl in the way in wbisb they 
ehould be read. He has not .attached the 
right meaning to the words in good faith. 

I think that the appellant wae entitled to 
rely upon the advice of his Pleader that the 

appeal lay to the High Court and a party 
cannot be said to be acting without good 
faith because he relies upon a person whose 
statue entitled him to give advice to litigants. 
It may be that the Pleader ought to have 
known that the appeal lay to the District 
Judge. But there, again, eoma questions mey 
appear to be so entirely free from doubt to 
one person, that only one opinion is poesiOiP, 
and yet another may equally well come to a 
different eonolusioD. Ido not think it ca 
be eaid that the appellant has acted in such 
a way that be should be debarred ^ 

right to appeal. In Ram Bav i Jambhekar j. 
P^lhaddai Subkarn (2) their Lordships say - 
“We feel unable to accept the 
the appellant that because the mistake ma 

fll 21 B. 662} 11 Tnd Deo. (s. si 370. 

(2) 20 B. 133 at p.!l43i 10 Ind. Dec ,N. c.) 
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in filing the suit at Cawnpore waa an error 
of law, that the snit was sot a bona fide one. 
It waa a stupid, tbongb nob an nnaaooantable, 
blander; bat the ignoracoe of law, or the ill- 
adviee of a Pleader, does not, in oar opinion, 
neoeesarily or prima facie establish a want of 
good faith ” and 1 do not think that Mr. 
Jaetioe Jardine [Dodabkai v. }danek> 

$ka Soro6j» (1)] aaed the words '* good faith ” 
ID the sense that the Distriot Judge thought 
he did, that ia to say, as meaning without dne 
•are and attention. Usually, no doubt, the 
presiding Judge has to use bis dieoretion 
whether there is sufiBoient oause or not in 
ezaosing delay ; but in this ease I think the 
Judge erred in law. 

The appeal must be allowed and the ease 
sent bask to the Distriot Judge to be beard 
on its merits. 

Costs to be oosts in the appeal. 

Fawcait, J. — 1 agree. The Allahabad High 
Court DO doubt has ruled that the presentation 
of an appeal to a wrong Court through a 
mistake in or ignoranee of law is not a 
"suffioient eause within the meaning of 
seetion 5 of the Indian Limitation Aot : 
Jag Lai v, Bar Naroin Shgh (3). But this 
view has not been adopted by the Caloutta, 
Madras and Bombay High Courts wbiob 
treat the matter as depending upon the 
•iroumstanees of eaob partioular oase. This 
ia not a oase in whioh tbe appellant lost time 
in appealing againet tbe judgment that the 
appeal lay to the Distriot Court and not to the 
High Court so as to fall within the view 
taken in Daudbhai Musabhai v. Emnabai (4). 
Though, DO doubt, there was carelessness in 
the matter, ;et 1 think there is no reason to 
believe that the appeal in the High Court 
was not filed " in good faith,” using tbore 
words in tbe sense given to them by the 
definition in tbe General Clauses Aot, that 
is to say, honestly, though, it may be, negli- 
gently. 

1 eoEour, therefore, in allowing tbe appeal. 

Apfeal alloxcei. 

, (3) 10 A.524; A. W. N. (1888} 218; G Iml. Dec. 
(n. 8.) 363. 

(4) 28 B. 236; 5 Bom. L. E. 047. 


CALCUTTA HIGH COUaT. 

Appeal fkom Okdeu Mo. 305 of 1&19. 

June 2l, 1920. 

Present: — Mr, Justioe Teunon 
and Mr. Justioe Newbould. 

ENTAZUDDl SHEIKH — Insolvent — 

Appellant 

tenus 

RAM KRISHNA BANIK and otbrrs — 

Respondents, 

Piovincial Insalvenci/ Act (III of 1907), s. 18— 
Sith: hij Rt't'eivey — Pfocedure, 

A sale by a Receiver in whom the property of an 
insolvent vests under section 18 of the Provincial 
Insolvency Act is really a sale by the owner, and 
may bo held either by auction or by private treaty 
and need not be held in the manner provided ’ for 
sales in execution of decrees under the Civil Pro- 
cedure Code. [p. 746, col. 2.] 

Appeal against tbe order cf tbe Distriot 
Judge, Faridpur, dated the 15th of July 1919, 

FACTS appear from the judgment. 

Babu Nilratan Banfrjee, for tbe Appel 
lant. — 1 submit that oooupanoy holding and 
under bolding oannot be legally held 

in that way. As no notioe was served 
and DO sale proelamation waa published, 
tbe sale oannot stand. Unless sale pro* 
olamatioD is published, tbe intending 
purohaser oannot eome up. Without tbe 
landlord’s ooneent tbe sale is bad. The 
under-rafi/j^t bolding is not at all saleable. As 
regards oooapanoy bolding, I am part holder. 
Without landlord’s oonsent, it oannot be sold. 
There is nothing to show that the landlord 
gave ooneent. Tbe Receiver has nothing to 
do with the oase. He oannot be allowed to 
oppose the oase. 

The Hon’ble Mr. T. 0. P. Qibbons, (Advo* 
oate-General) and Babu Dzearkanath Ohacker- 
hitty and Surendranaih Quha, for tbe 
Reoeiver. — The statement as (o under* 
raiyati bolding is not supported even by 
his Bobedole. Under seotion 20 cf the Pro- 
vinoial Insolvenoy Aot tbe Reoeiver shall sell 
ineclvert’s property, — be has to sell at onoe. 
He dees that with the oonsent of the Court, 
It is a bolding whioh oan be sold. Here the 
Reoeiver ia in plaoo of tenant. Under the 
ruling of tbe Speoial Benoh of your Lordships 
tbe tenant’s oouaent is not neoessary. 

Babu NogenJra Nath Qhoth, for the Pur* 
ohaser. — 1 beg to submit that tbe insolvent 
took a month’s time to bring up his witnesses. 

Babu Nilratan Baner^ee in reply. — The 
Rooeiver’s report shows that the lands were 
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Dot only osoopaDoy holdinga. The report also 
showe that the lands were all along transfer* 
able. He relies on landlord’s oonsent. Bat there 
isnothing to show thatsaoh oonsent was taken. 

JUDGMENT. — This appeal is direoted 
against an order made by the Distriot Jadge 
of Faridpnr on 15th July 1919, by whioh 
he oonSrmed the sale of oertain oooapanoy 
holdings being the property of an insolvent 
vested in a Reoeiver under the provisions 
of seotion 18 of the Provinoial Insolvenoy 
Aot. In the Court below the Distriot Judge 
dealt at great length with the saleability of 
oooapanoy holdings without the oonsent of 
the raivot. That matter has now been eon- 
eluded by the desieion of a Speoial Bsnoh in 
the ease of Chandra Benoie Kundu v. 
Ala Bux* not yet reported. The result is 
that before us nothing has been said on 
that point, and the oontentions advanced by 
the learned Pleader for the insolvent are 
these, (1) that the insolvent is only a part- 
owner of these oooapanoy holdings ; (2) that 
some of the properties sold are not oooapanoy 
holdings, bat ander-raiya^t holdings ; (3) 
that there is no evidence that the landlord 
gave consent to the sale, (4) that no sale 
proclamation was issaed, and (5) that the 
Reoeiver is not a neoessary party. 

Nothing need be said with regard to the 


last point. 

If it be the case that the insolvent is only 
a part-owner of these oocupanoy holdings it 
follows, on the prinoiple laid down in the 
Pull Benoh ease of Dayamoyi v. Ananda 
Mohan Roy (D, that no oonsent of the 
landlord is neeessary to the sale. What has 
been sold by the Receiver in these proceed- 
ings is the right, title and interest of the 
insolvent, and whether he is the sole owner 
or only a part-owner of the oocopanoy hold- 
ings is a matter whioh was not gone into 
in the Court below and need not be disoussed 
by ns in this appeal. The qaestion is one 
which may have to be decided should the 
alleged oo-owner of the insolvent claim an 
interest in the property sold. Such decision, 
if necessary will have to be had. in separate 

proceedings, oertainly not , 

The judgment of the Court below proceeds 

on the assumption that a sale by a Reoeiver 

(1) 27 lull. Ca3. 61 (F. B.;; 42 C. 172; 18 0. W. y. 

971; 21 C- L- J« _ .. 

'•Sluce reported as 6b Ind Cas. 363; 24 C. W. N. 
81bi 31 C. L. J.5lO-CF«n 
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is 0D3 which should be held in the manner 
provided for sales in exeoation of decrees 
under the Civil Prooedure Code. But that 
view, for whioh no authority has been placed 
before ns, appears to be a mistaken view. Sales 
by a Receiver in whom the property of the 
insolvent is vested are really sales by the 
owner and may be held either by aostion 
as in the present case or (by private treaty. 
When he proceeded to sell, the Receiver 
satisfied himself that he hai obtained the 
oonsent of the landlord to the sale. That 
was sufficient for his purposes and is also 
sufficient for us in these proceedings. 

Whether some of the properties ware, in 
fact, uoder-rati/'i^i^' is a question that was 
not raised before the Court below, oertaiuly 
there is no trace of any such question in its 
somewhat vnluminoua judgment. If there 
bs any under-rat^a^i'j amongst the properties 
sold, we can, as at present advised, see no 
reason, for holding why, at the instaoos of 
the Rsceiver, and with the consent of the 
landlord such under-raiyi^^iA should not be sold. 

This sufficiently disposes of the appeal 
that has been presented to this Court by the 
insolvent and we now dismiss that appeal 
with oosts. We assess the hearing fee at 
five gold mohurs to be divided into two 
equal moieties— one moiety to the Receiver 
and one moiety to the auction purchasers 
who have appeared. 

Appeal di$mi$ted. 


PATNA HIGH OOURT. 

Apprals prom Oriqisil Dacriki No3. 63 
AMO 72 OF 1918. 

February 23, 1921. 

Preient Justice Sir B. K., Mulliok Kt., 
and Mr. Justice Buckaill. 

Im Appeal No. 63 of 191i. 

Messrs. SURAJ MULL UkR PR4SAD 
DePEMDAHr No. 3 — APPELLlUTa 
verttit 

The bank of BIHAR— Plaintiff and 
Bab't BAIJ NATH PRASAD and akotuer 

LlEFENDASTS NoS. 1 AND 2 - ReSPO.NDENTS. 

In Appeal No. 72 OF 1918 

The bank cf BIHAR Ltd., thsoooh ^ 
Bnhu RAM CHANDRA Pandit, GENERAL, 

MANAGER— Plaintiff— Appellants 

versus 

Babu BAIJ NATH PRASAD and others 

—Defendants— Responoinis. 
fi^egotiable liifitrumenis Act (XXVI of 188I)p ^ ^ 
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BUEIJ MDLL-Bi& FBiSAD BIKE OF BlHiR. 

Haadi— Signa^urd 0/ drawer, whether must appear at 
a specijicplace. 

It is not necessary that the name of the drawer of 
a hundi should be separately entered upon the 
document, either at the foot or any other part of it. 
[p. 748, col. 2.] 

It is sufficient if tho name of tho drawer is intro- 
duced in tho document to prove authontication, that 
is to say, to show tho person to whom it is addressed 
that it has been made by a third person who purports 
to bo bound by the docuiuciit. [p- 748, col. 2.J 

Appeal from a decision of the Subordinate 
Judge, Patna, dated the 23rd February 1917. 

Mesars. Khurshed Husnain, Banwan Lai, 
Sundtr Ltd and Bimala Oharan Sinha, forAp- 
pellants in No. 63 and Respondents in 
No. 72. 

Messra. Purnendu Naratn Siuha, Naresh 
Chandra Sinha and Nifat Okanira Qhose, for 
the Reapondenta in No. 63 and Appellant in 
No. 72. 

JUDGMENT. 

Ik Appeal No. 63 op 1918. 

MuLLies, J. — Appeal No. 63 arises out 
of Suit No, 88 of 1917, which was in- 
stituted before the Sobordioate Judge 
of Patna on the 23rd February 1917. 
Appeal No. 72 of 1918 arises out of Suit 
No, 89 of 1917, which was instituted on the 
same date before the same Subordinate Judge. 
Although both suits have baen disposed of by 
one judgment, it will be convenient in this 
Court to keep the cases separate 

We take op Appeal No. 63 first. In this 
ease the subject-matter is a hunii for 
Rs. 5,000 said to have been drawn on the 
5th August 1916 by the firm of Mirzamal- 
Harbhagat Dass of Bhagalpor again%t a 
firm iu Calcutts, trading under the name 
and style of Saraj MalI*Har Prasad. It 
has been found by the Subordinate Judge 
that this sum was advanced as a loan by 
the Bank of Bihar, carrying on bu'inessat 
Patna, to the drawer Miizimal-Harbhagat 
Das through defendant No. 1, Biijnath 
Prasad. The actual amount paid in oaih 
was Rs. 5,000 less a eura of Rs. 46 4-0 
which was deducted by the Bank ou account 
of interest at 6 per cent, from the date of 
the loan till the date of maturity, a period 
of 63 days. The plaintiff-Bank, however, 
in their plaint assart that the defendant 
No, 1, Baijnath Prasad, was the real 
borrower, and that the hunii was received 
by the plaintiff as seonrity for the loan- 
It appears that when the money was 


advanced, the signatare of the acceptor was 
not upon the hundi, and it was sent to 
Calcntta in order that the acceptor might 
complete the doenment. The evidence is 
that one Sriballav, who hao been examined 
as a witness in this case on behalf of the 
defendants, first of all accepted on behalf 
of the firm of Ramriahdas-Cbimanbnx, 
but enbscqaeDtly canoelled this acceptance 
and endorsed on the bill the name of the firm 
of Suraj Mull Har Prasad. There is an 
allegation that two or three days previonely 
Suraj Mull'Har Prasad had been asked to 
accept the hundi but that they bad 
declined to do so. Why Sriballav, not* 
withstanding that refn^al, endorsed the 
firm’e name has not been explained, but 
the fast remains that be did do so. On 
the 12tb September Suraj Mull-Har Prasad 
appear to have discovered that Mirzamal* 
Harbhagat Dass were insolvent and that 
they had no credit with their firm, and 
they accordingly, through Mr. N. C. Das, 
an Attorney in Calcutta, addressed a letter 
to Laksbmi Nath Pandit, the Agent of the 
Bank of Bihar, in Calcutta, repudiating the 
hxindi and asking Laksbmi Nath to bring 
it to them so that the acceptance might 
be cancelled. There is evidenos that the 
day before this, namely, the 11th September, 
Laksbmi Nath Pandit had, tbrongh a Notary 
Pnblio, Mr. W, G. Ross, called npon Suraj 
Mull Har Prasad to signify confirmation of 
acceptance. Upon Suraj Mull- Har Prasad's 
refusing to do so, an endorsement was made 
upon the document by the Notary Public 
to the following effect: — 'Answer given, not 
the signature of the right person, decline to 
accept." 

The present suit was thereupon brought 
for a sum of Rs. 5,122-6-0 on account of 
tho prlnoipil and interest and the notarial 
charges incurred. 

Dofendant No. I, Baij Nath Prasad, in 
his written statement admitted that he had 
rpcoived ihe money on behalf of Mirzamal* 
Harbhagat Dass and Ind delivered it to 
them and he rooudiated any liability to the 
plaiutifT. 

Defendant No. 2 admits drawing the 
hunii and rooeiving the coneideration money. 
Defnidant No. 3, Suraj Mull Har Prasad, 
deny liability on the ground that Sriballav 
liad no antborily to sign their name on 
the hu7i'li. 
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The Sobordinate Judge Bnde that Sribab 
lav had authority to sign aod has deoreed 
the suit against Suraj Mull-Har Prasad 
and defendant No. 2 for the full amount. 
He has deelined to degree interest on the 
ground that, as the hunii was a oollateral 
eeaurity for a prior of debt, interest aannot be 
•hargeable under sestion 80 of the Negotiable 
Inetrumente Aot, and there being no stipula* 
tion making interest payable otherwise, the 
claim for interest most fail. Ae against de- 
fendant No. 1 the suit has been dismissed. 

The present appeal is preferred by 
defendant No. 3 and the plaintiff prefers 
a orosB-appeal in regard to the interest 
disallowed. 

Now, the first question raised by the 
learned Vakil for the appellants is that, 
upon the evidense, it ought not to have 
been held that Sriballav had authority to 
sign the hundi on behalf of Suraj Mull- 
Har Prasad. On this point the evidense 
of plaintiff’s Manager at Patna, Ram 
Cbander Pandit, and Agent in Gal«utta, 
Laksbmi Nath Pandit, and the evidenoe 
given by Sriballav himself show that Sri- 
ballav was in the habit of transaoting the 
business of the firm of Suraj Mull-Har 
Prasad during the absenoe of the ordinary 
Manager, Ram Narayan. It is contended 
that, unless the plaintiff gives olear evidense 
to show that Sriballav bad authority 
to sign hxtn'iU, his employment as one of 
the managers of the firm will not euffise. 
The learned Subordinate Judge, however, 
observes that Sriballav’s minor eon, Har 
Prasad Dae, is a partner in the firm of 
Suraj Mull and that, unless Sriballav had 
been authorised to sign hxiniu, it is not 
likely that after he had eanoelled the 
aooeptanee endorsed by him on behalf of 
the firm of Ramriohdas-Cbimanbux, be 
would have oonsented to sign the name 
of Suraj Mull-Har Prasad. To me the 
point seems to be oonolusively established 
by the letter written by Mr. Bose on 
12th September 1916 to Lakshmi Nath 
Pandit. In that letter the Attorney, acting 
on behalf of Suraj Mull-Har Prasad, clearly 
admits that Sriballav signed the document 
on behalf of the firm, and reading the 
whole letter it is impossible to escape the 
aonclusion that Suraj Mull Har Prasad 
felt themselves bound by Sriballav’s act 
unless they could repudiate the transac- 


tion on the ground that fraud and mis- 
representation were practised npon Sri- 
ballav. In the fao3 of this document, it 
seems impossibls to come to any conclu- 
sion other than that which has been 
recorded by the Subordinate Judge, and 
the defendant No. 3 is clearly liable for 
the debt. 

To this the learned Vakil replies, that 
the hundi i.s not in conformity with the 
Nagotiable Instruments Act inasmuch as 
the drawer’s signature does not appear 
upon it. The docunieot runs as follows: — 
“Prom Mirzamal-Harbhagat Das of Bhagal- 
par to Suraj Mull-Har Prasad at Calcutta 
Post. Greetings. We have drawn on -you 
a hundi for R^, 5,000 in figures, rupees 
five thousand which is twice (the sum of) 
22 thousand rupees in favour of the 
Bihar Bank Limited to whom payment 
should be made in coins according to 
custom on the 63rd day, from Saturday.” 
Then follows the date "Savan Sadi 6 
Saturday, Sambat 1973,” Then follows the 
entry “Acoepfed hunii Suraj Mull-Har Prasad, 
Pandit Laohmi Nath Jo.” 

It is true that Mirzamal-Harbhagat 
Dae have not signed the document, bat, 
according to the authorities, it is not 
necessary that the name of the drawer 
should be separately entered up^n the 
document, either at (he foot or any other 
part of it. The word “signatore” has not 
been defined in the Negotiable Instromente 
Act but the authorities explaining the 
word in connection with the Indian Limita- 
tion Act show that it is sufficient if the 
name of the drawer is introduced in the 
document to prove authentication, that is 
to say, to show the person to whom it 
is addressed that it has been made by a 
third person who purports to be bound 
by the document. This is the view of 
their Lordships of the Allahabad High 
Court in Mathura Dd$ v. Babu LI (1), 
aud (n the came effect is the deci:)ioQ of 
their Lordships of the Calcutta High Court 
in 5a'iafOoV Agarwiia v. Baikan^ha Nath 
^aiunta (2). It is quite clear that 
altbougb Mir/.amal-Harbbagat Dass’ name 
does not appear at the foot of the 
docnment, the contents of (he document 
indicate that Mirzamal intended to be 

(1) 1 A. 683; l Ind. Deo. (n. a.);477. 

(2) 9 C. W N. 83; 31 0..10t3. 
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boand by the doonmeot. Bat then it is 
said that (he writiog sboold have been 
proved. Now nowhere in the pleadinge 
do we 6nd that it was denied that the 
doanroent was written hy the aatborized 
agent of the firm. If there bad been a 
denial, evidenee woald, no donbt, have been 
given, and we must take it that proof apon 
this point wae waived by the defendants. 

The next point of law is, that as there 
was no eoneideraiion for the hundi, therefore, 
under seotion 43 of the Aet, the doeument 
is void. The argument is put in this way. 
It is said that the speaibo ease made in 
the plaint is that the negotiable instru- 
ment was eollateral seourity lor an advanoe 
made to the defendant No. 1 ; the finding 
of the Subordinate Judge at the trial being 
that the defendant No. I did not reoeive 
the money for himself but merely as the 
servant of defendant No. 2, the oonsidera- 
tion proved is not the oonsideration wbieh 
was alleged in the plaint, and that there 
has been in effeot a failure of oonsideration 
wbieh vitiates the tranoastion. 

In my opinion, there is no eubstanse in 
this argument. The plaintiff in effeot 
asks for a deoree upon a hundi for a loan 
made to either defendant No. 1 or defendant 
No. 2. It is true be made the oaee that 
defendant No. 1 was the principal, but 
his failure to prove that case ought not 
to affeot the liability of the drawee if it 
has been proved that the loan wae in faot 
made to defendant No. 2. It makes no 
difference to defendant No. 3 whether de* 
fendent No. 1 or defendant No. 2 received 
the money, and the acceptor cannot be 
heard to urge that, because the plaintiff 
mistook the status of defendant No. 1 and 
sued him as the principal the whole trans- 
action is void for want of consideration. 

With regard to the cross-appeal in this 
ease, the plaintiff maintains that under 
section 80 of the Negotiable Instruments 
Act, be is entitled to interest at 6 per 
cent. The Subordinate Judge thinks that 
to deoree interest in this case would be to 
decree accretions or usufruct upon a colla- 
teral seourity. It is contended by the learned 
Vakil who appears for the defendants ap- 
pellants that if the hundi was merely a 
Dccority, thou tbo plaintiff io entitled (o 
recover only the debt secured by the 
document, that is to say, the principal eum 
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advanced by the Bank. I think this argu- 
ment mast prevail. The hundi does not 
mention any interest, and, accepting the 
case made by the plaintiff in bis plaint, 
it cannot be seonrity for more than the 
debt as it stood on the 5th August 1916. 
The deoree of the Subordinate Judge, there- 
fore, upon this point is correct and the 
cross appeal must fail. The cross- appellant 
19, however, entitled to interest pendente lits. 

The result is that the Appeal No. 63 is 
dismissed and the cross-appeal also is dis- 
missed as regards interest prior to the 
date of the snit bat is allowed as regards 
interest from the date of the suit till the 
date of the Sobordinate Jndge’s judgment ; 
that is to say, the plaintiff will be en- 
titled to interest npon the sam of 
Rs 4,953-12-0 from the 23rd February 1917 
till the date of the judgment, 2nd March 
1913, at 6 per cent, per annnm and interest 
upon the total decretal amonnt at 6 per 
cent, from that date till the date of reali- 
zation. 

I have to draw attention to two matters 
in coDDeotioD with this ease. The first is, 
that the Snbordinate Judge records in the 
deposition of L^ohmi Nath Pandit that be 
identified the signature of Sriballav on the 
hundi. Now, nowhere upon the hundi 
does Sriballav’s signature appear and it 
is clear that the Subordinate Judge was 
guilty of carelessness of the gravest des- 
cription. The second matter is that in the 
paper-book before us there is (see page 

7 of paper-book of Appeal No. 72 of lyl8) 

an entry in the translation of the hundi 
to the following effeot “Exhibit J, a signature 
of Sriballav." Now, as the docnment does 
not contain the signature of Sriballav at 
all it is clear that there was gross care- 
lessness on the part of the officer who 
translated this document for the preparation 
of the paper-book. 

Both matters will form the subject of 
departmental en;iuiry. 

Im AppiiL No. 72 OF 1916. 

This appeal relates to a hundi, dated the 5th 
August 1916, drawn by the same Mirzamal- 
Harbhagat Dass upon the firm of Ham 
Chander-Sagar Mull The hundi is in the 
same terms as the other hu7id{ and the on- 

dorsemenl of aooeptanco runs as follows : 

‘‘Accepted hundi Hamohander-Sagar Mull." 
Thou follows tho Biffuature of Pandit Lakahmi 
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Narayan. The Sabordioate Judge finds that 
the hundi was presented to Ram Chander* 
Sagar Mall on the 14th Aagast 191d. 
The money having been paid on the 5th 
Aagust Ram Chandar-Sagar Moll denied 
aeeeptanoe and on the 11th September Mr. 
Rose, the Notary Pablie, called upon them 
to eonfirm the aooeptanee, and upon their 
refasal to do so recorded an endorsement 
to the same effect as in the hunii in Appeal 
No. 63. It has been fonnd by tbe Snbor- 
dinate Judge that Jai Narayan, tbe person 
who is alleged to have signed on behalf 
of Sagar Mull, bad no authority, and that, 
therefore, defendant No. 3 in the suit 
eannot be bound. He has dismissed the 
suit against defendant No. 1 also on tbe 
ground that this defendant was merely 
a servant aotiog on bshalf of Mirzimal- 
Harbhagat Dass, but he has decreed it 
against defendant No, 2 upon his own 
admission. 

Now, Lakshmi Nath Pandit, the Manager 
of Oaloutta Office of tbe Bihar Bank, 
gives evidenoe that Jai Narayan and 
Sagar Mull, who are two brother?, same 
to Lakshmi Nath’s office and signed the 
asoeptance on the I4th August. Sagar Mull 
denies this in his written statement 
which suggests that on tbe 14th August 
he was not in Calcutta at all but was 
attending to some business in Rajputana. 
When called at the trial he was obliged 
to admit that he was in Calcutta on that 
day. The order-sheet of the trial shows 
that on the I7th November 1917 the 
defendants were asked to put in cross, 
interrogatories for the examination of Lakshmi 
Nath in Calcutta. They failed to appear 
before the Commissioner, with the result 
that Lakshmi Nath was not cross-examined. 
No reason is given for their failure to 
cross examine this most important witness 
whose story, if believed, entitles the plaintiff 
to a decree against defendant No. 3 The 
learned Subordinate Judge lays considerable 
stress upon tbe circumstance that Lakshmi 
Nath could not have been personally ac 
quainted with Jai Narayan and that he 
eonld not have known that Jai Narayan 
a partMr in the 6rm The only 
evidence upon whieh the Court eould have 
drawn any inforeuoe at all as to this 

point is the evidence of Hamchander I andit, 

the brctber of Labehmi Nath, who oaye 
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that he did not know Ram Narayan. It 
does not, however, follow from this that 
Jai Narayan was a stranger to Lakshmi 
Nath and that Lakshmi Nath’s statement 
that Jai Narayan wss a partner in the 
firm is incorrect. 

In tbe absence, therefore, of any evidence 
to the contrary, I see no reason for dia* 
believing Lakshmi Nath’s evidence that 
Sagar Mull came with Jai Narayan and 
was present when Jai Narayan signed tbe 
hundi. This disposes of tbe only point argued 
in this appeal, and the result is that it 
must be decreed with costs. 

Tbs arguments with regard to interest 
apply also to this case, bat we think that 
tbe interest ehonld be disallowed. Tbe 
plaintiff will get a decree for tbe principal 
sum less Re. 45.4-0, i.e., 4,953. 12-0 with 
interest from tbe date of the suit till the 
date of tbe Subordinate Judge’s judgment 
at 6 per sent, per annum, and interest 
thereafter at 6 per cent, on tbe total dec* 
retal amount till the date of the reabzition 
against tbe defendants Nos. 2 and 3. Tbe 
plaintiff does not ask for any remedy against 
defendant No. 1. 

Bucknill, J. — 1 agree. 

Apfcals diimisteJ, J 


CALCUTTA HIGH COURT. 
Appbxi. from Appellate Decree No. 41 

OF 1919. 

July I, 1920. 

Present:— Mr. Justice Teunon and 
Mr. Justice Newbonld. 

SOBHA KANTA MISRA, ADMimsTBiTOR 

TO TUB ESTATE OF LATE CHANDRA 
BALI DEBYA— Defemdant— Appella.vt 

versui 

KARIMAN HALVAI ahd akotber— 
Plaiktiffs — Rbspomlents. 

iriit— perpetual, paymentof, out of spcctjic 
piopcrty^Annuity, whether charge on property 
Succcs«»o« Act (X o/ 1865^, S5. 101, 160, 161. 


ho operative words of u Will provided for the 
ment of an Huouity to tho first aanuitant aod to 
sous, grandsons and so on in duo ordcr of succes- 
I, out of tlio rents and profits of certain specifio 

perty; 
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Held, that tho iotention was that there should be 
a perpetual anuuity which coostituted a charge upon 
the property specified in the Will. 

Appeal against the desree of the Sabor* 
dinate Jndge, First Goart, Myrnensingb, 
dated the let of Oatober 1918. modifying the 
deeree of the Mnneif, First Goart, at Mymen* 
singh, dated the 12th of Ootober 1917, 

FACTS appear from the jadgment. 

Baba Mukundanath Boy (with him Baba 
Trofulla Chandra liag for Baba Jndu Bhu$an 
Btsteas), for the Appellant. — The annaily 
•laimed by the plaintiff ie not a perpetaal 
annaity. It was payable as a legaoy nader 
a Will and was limited to the lifetime of the 
SOD of the'testatriz. Then, again, the annaity 
payable to the plaintiff does not oonstitate 
a charge apon the property. And, lastly, 
the provision in the Will for the payment of 
a perpetual annaity is bad in law inasmneh 
as it offends against the provisions of sec* 
tion 101 of the Indian Soaoession Act, and 
sannot, therefore, be eeforsed. 

Baba Jatindranalh Lahiri, for the Respond* 
ents.— The Will itself makes it clear that 
the annuity is payable not only to the drat 
annuitant bot also to the heirs of the grantee 
generally. The annuity was thus intended 
to be descendible to the heirs of the grantee. 
The language of the grant makes it clear 
that the annuity was not intended to be 
limited in point of time. The Will farther 
provides that the annuity is payable oat of 
the rents and prodts of certain specided 
properties. This is eulBoient to constitate a 
valid charge on these properties. See 
Bajara:esw.>ra Borai v. Sundarapandiyasteami 
Thevar (1). Finally, eection 101 of the 
Indian Sacoeseton Act, has no application to 
the facts of the present ease. The suit is, 
therefore, rightly decreed by the Courl.s 
below. 

Babu Muhtndanath Hoy replied. 

JUDGMENT. — This appeal arises oat of 
a suit brought by the plaintiff to recover 
from the present holders of certain properties 
the arrears of annuity paid to be due to him. 
The snit has been decreed except as to a 
portion found to be barred by limitation in 
both the Courts below. The annuity in 
question is a legacy made under the Will 
of one Chandrabali Debya ; and the ques* 
tions urged before uo are, firti, that this 
annuity is not a perpetual annuity as held 

(1) 27 Ind. Caa, 283; 27 M. L. J. 691 


by the Coarts below bat limited to the 
lifetime of the son of the testatrix who died 
unmarried; iecondly, that it does not con* 
stitnte a charge upon the property, and, 
thirdly, that the provisions as to perpetaal 
aonnity ofiend against the provisions of 
section 101 of the Indian Sacoession Act. 
No doubt, as has been pointed ont by the 
learned Sabordinate Judge, there is a 
reference in the Will to payment by the eon 
of Chandrabali Debya ; hot that speciBo 
reference cannot be taken to limit in any 
way the generality of the operative words 
of this Will in which it is clearly provided 
that the annaity is to be received by the 
first annuitant, one Ram Tad Jamadar, and 
by his sons, grandsons and so on in doe 
order of sacoession. These words make it 
clear that the intention was that this ahoald 
be a perpetaal annuity. It is farther pro* 
vided in the Will that this annaity is payable 
oat of the rents and profits of the properties 
mentioned in the Will and this, as is held by 
the Coarts below on the authority of 
the case reported as Raj arajeswara Dorai 
V. Sundarapandiyasteami Thevar (1), is 
sufficient to constitute a charge. The 
suggestion that the provisions under the 
Will as regards this annaity offend against 
the provisions of section 101 of the Indian 
Succession Act appears to be made in this 
Court for the first time. Section 101 does 
not appear to be at all applicable to the 
present case, the sectioos applicable being 
sections 160 and 161. For these reasons, we 
dismiss this appeal with costs. 

Appeal dismibsed. 


LAHORE HIGH COURT. 

Sbcowd Civil Appeal No. 1665 oy 1920. 

h’ebruary 6, 192J. 

Fresent ; — Mr. Justice Chevis. 
KASTURI MAL — Decrxs*Holder 
— Appellakt 

iorsus 

LAJJA RAM, MisoK, TOKODtiU PIARE 
LAL UI9 DPCLE— rLAIKllFPAKU NIRANJAN 
LAL—JniiQiJLNr. Debtor — Responorntf 
Civil Fi-cccdure Code (Act V of 1908>, 0. XIV, V, 1 
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(ft), 0. XXI, i\ 63— Issues, framing of— Court, duty of — 
Execulion of decree— Claim proceedings — Regular suit— 
Burden of proof — Hindu Law — Joint family — Debts 
incurred by father — Son, liability of. 

It is the duty of the Court to frame proper issues 
arising from the pleadings in a case, [p, 76?, col. 2.] 
It is the duty of a litiguot to produce evidence in 
respect of issues framed by the Court but he cannot 
bo expected to produce evidence with regard to 
points not covered by tho issues, [p. 75?, col. 2,] 
Where an executing Court can enquire into a ques- 
tion and docs so and decides the (|uestion against an 
objector, then if tho objector brings a regnlar suit 
to contest the correctness of the decision of the execut- 
ing Court, the onus of proof lies on liim. Where, 
however, there is no decision of the executing Court 
adverse to tho objector, this rule docs not apply, 
[p. 7ftR, col. 1.] 

luHindu Law in order to render a son liable for his 
father's debts, the creditor must prove the ex- 
istence of a debt duo by tho father, the mere ex- 
istence of a decree agsiinsttliefather is not evidence 
against the sun who was not a party to tho suit in 
which the decree was obtained, [p. 753, col. 1.] 

Sesond appeal from the decree of the 
Distriot Jadge, Karoal, dated the i2th 
May 1920, reversing that of the Monsif, 
First Olaes, Karnal, dated the 24ith February 
1919. 

Mr. 5undar Das, for the Appellant. 

Dr. Qokal Ohand Narang, for the Respond- 
ents. 

ORDER. — This judgment will oover the 
sonneoted appeal No. 1666 of 1920. 

Kaaturi Mai obtained decrees against 
Niranjan Lai and in eseeation of those 
deorees attasbed sertain property. Lajja 
Ram, the minor eon of Niranjan Lai, 
broogbt objeotions against the attaobmeut 
which were dismissed by the exeoating 
Coart, He has now broogbt two regular 
suite for dealarationa that the property 
attached belongs to the joint Hindu family 
of whioh he and Niranjan Lai are mem- 
bers and is not liable to attaohment and sale 
in exeeution of the deorees obtained against 
his father. The plaintiff alleges that the 
debts for which the decrees were obtained 
do not really exist, and that if they do 
exist, the debts were inenrred for immoral 
purposes. 

Both the lower Courts have concurred 
in ending that it is not proved that the 
debts are tainted with immorality. As 
regards the question whether the debts 
whioh form the basis of the deorees were 
really duo by Niranjan Lai, the Brst Court 
framed no issue and did not discuss the 
point ; so the Brst Court dismissed the 


suit. The learned District Judge went 
into the question of the existence of the 
debts and, coming to the finding that 
they were not proved, accepted the plaintiff’s 
appeal and decreed the suits. The decree- 
holder has lodged a second appeal to this 
Court, 

OouDsel for the decree-holder doas not 
deny that in snob a case the plaintiff is 
entitled to challenge the existence of the 
debts, but he nrges that if the plaintiff 
wanted the matter to be pat in iesae, be 
should, have asked the Brst Court to frame 
an issue on the point. 1 tbinlr, however, 
that it is the duty of the Courts to frame 
proper issues arising from the pleadingf. 
The plaintiff distinctly in the pleadings 
denied the existence of the debts and 
the first Court should bavs put the ques- 
tion in issue. Probably, because there was 
no issue with regard to the existeuce of 
the debts, the decree-holder produced no 
evidence on this point, and on bis behalf 
it is urged in this Court that before it ia 
held against him that the debts were not 
really due, be should be given an oppor- 
tunity of producing evidence. On behalf of 
the plaintiff-respondent it is urged that if 
the appellant wished to produce evidence 
on the point, he should have asked the 
lower Appellate Court to allow him to 
do so. I cannot, however, say for certain 
what was argued in the lower Appellate 
Court though certainly there is nothing 
in the judgment of that Court to abow 
that the decree holder asked for an oppor- 
tunity of producing further evidence. Still, 
the fact remains that the point has been 
decided against the decree-holder without 
any issue being framed, and I think the 
District Judge should have asked the 
decree-holder whether be wished to produce 
evidence. It is the duty of a litigant to 
produce evidence in respect of issues framed 
by the Court and be cannot be expected 
to produce evidence with regard to points 
not covered by the issues. The case must, 
therefore, be remanded, so that the decree- 
holder may now have the opportunity of 
producing evidence with regard to the exist* 
enoe of the debts on which the decrees are 

based. . , „„ 

Counsel in this Court are not agreed as 

to the burden of proof, Connsel for the 
decree-holder urging that as the plamtift 
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was aDSDoaesefal in his objsotions lodged 
in the exeoation prooeedioga, the onus 
probandi shoald be on the plaintiffs. This 
ie, no doobf, the ordinary rale, see Bum- 
noth V, Bindraban (1), Qottnd Aim-xrom 7. 
Kantai {2)^ Jamahar Kumari Bihiv. Asharan 
Bold (3) and Maung To Rnyin y. Ji/a Hnyein 
(4), bat in this partUalar ease what the 
plaintiff is ohallenging is the existenae 
o( the debts. This was a point whioh 
the eieeating Coart ooald not enqaire into, 
as it ooald not, as an exeoating Court, 
go bebiod the deorees. Where the exeoat* 
ing Coart oan enqaire into a question 
and where it does eo and deeides the 
qaeetion against the objeotor, then, no 
doabt, when the objeotor brings a regular 
enit to oontest the oorreotneos of the deoi> 
eion of the exeoating Coart, the onas c£ 
proof lies on him, bat, as I have already 
shown, the exeoating Coort ooald not go 
into the question of the existenoe of the 
debts, and so there is no deoision of tbe 
exeoating Coart on this point adverse to tbe 
objeotor. 

On behalf of the plaintiff reUanoe is 
plaoed on Bhogieant v. Tursi Ram (d) whioh 
seems to me an aathority direotly in point. 
That judgment lays down that, in order to 
render a eon liable for bis father’s debti, tbe 
•reditor must prove the existenoe of a debt 
doe by tbe father, and that the mere 
existenoe of a deoree against tbe father is 
not evidenoe against the eon who was not 
a party to the suit in whioh the deoree was 
obtained, 1 bold, therefore, that tbe burden of 
proving that tbe father owed tbe debts lies 
on the deoree-bolder. 

1 remand both of tbeaa appeals for enquiry 
on tbe following issue : — 

Were the debts, whioh form the basis 
of tbe deoreep, das by Niranjan Lil P 

The burden of proving this issue lies 
on the deoree-holder and he should be 
allowed to produoe evidenoe in proof of 
this issue in the hrst Court. Tbe plaintiff 
will be allowed to produoe evidence in 
rebuttal if he wishes to do so. The 6rst 
Court, after reoordiog evidenoe, should record 

(1) I8A.. 269j A. W. N. (1893) 103: S fuel. Dec, 
(n.8.) 962. 

ra! ?' ® *•) 665. 

y> I' Gas. 855; 22 0. L. J. 27. 

, 7fi7; 10 Bur. L. T. 233. 

( 0 ) 51 Ind.Cas. 130; 1 IT. P. U. R. (A) 43. 
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a finding and then retarn tbe eases tbroagh 
the Distriot Judge, who will bear arguments 
if tbe parties so desire and return tbe 
cages to this Court with bis own finding on 
the issue. 

Case remanded. 


CALCUTTA HIGH COURT. 

Appeal fbou Appellate Deoree No. 202) 

OP 1917. 

May 20, 1920, 

Present : — Sir Asutosh Mookerjee, Kt„ 
Acting Chief Justice, and Justice 
Sir Ernest Fletcher. Kt. 

BIPIN BEHARI SAHA— Defendant— 

Appellant 

versjis 

OUARU CHANDRA GHOSE, and on 

UtS DEATH HIS HeiRS AND LeOAL RbPBESEMTA* 

T1VE8 SOSHI BHUSAN GHOSE 

AND 0TB ERB — PLAINTIFFS — RESPONDENTS. 
iluhatufnadan Latv — Wakf Uutwalli, a 

minor /emaZt?— MutwalU, ternporanj, proceedings for 
appointment off pendifig — District Judge^ power of, to 
appoint Receiver and grant lease— Husband of minor 
female mutwulli, whether can act as niutwulli — 
Suit lor possession — Defence, failure of ^Appeal, 
second — Defence, new, whether can be set up^ 

Where the mutwalU of wakf property U a minor 
female, and proceedings arc instituted before the 
District Judge for tho appointment of a temporary 
mutwalli, tho District Judgo is bound to make suit* 
able arrangements for tlic up*kccp and administration 
of tho estate, and ia eoinpetont to appoint a Receiver 
during the peudcncy of tbe proceedings and to grant 
a lease of the property, [p. 764, col, 2.] 

Tho husband of a minor female mulivalli has, 
under tbe Muhammadan Law, jio uutlioiity to act 

of the wnkj estate, and any lease of that 
estate granted by him is void and not voidablo^ 
[p. 754, coK 2; p. 756, col. 1.] 

Where, in unsn-or to a suit for possession, tho 
defendant contends that he has acquired a good title 
by adverse possession, the burden is .iipnu him to 
allege and establish such title, and, if ho fails to do 
so, he cannot set up a new defence for tho first time 
iu second appeal, l\). 755, coU 2,] 

Appeal against the decree of tbe First 
Additional District Judge, 24'PargaDaap, 
dated the 23rd of July 1917, alfirming tho 
decree of tbe Munaif, First Court, at Alipur, 
dated the 20th of September 1915, 
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FACTS appear from tbe jadgment. 

Babn Sures Ohandra Talukdar (with him 
Baba Qopal Ohandra Da$), for tbe Appel* 
lant, — Tbe defendant ie tbe appellant. Tbe 
appeal arises out of a eait for eieotment. 
Both tbe Coarts below have deereed tbe 
suit. The present mutwalli of tbe wahf 
e'ttate to wbiob tbe lands in suit appertain 
being a minor lady, applioation was made 
for a temporary mutwiUi daring tbe lady’s 
minority. In the meanwhile, tbe Jadge 
appointed, pending that proaeeding, one of 
tbe Court offieers as a Reoeiver who leased 
the lands in suit to tbe plaintiff. My point 
is, that tbe Reoeiver so appointed was not 
properly appointed in aooordanoe with law. 
If a Reoeiver bas to be appointed certain 
formalities of the law mast be gone tbroogb. 
There must be a decree. Tbe lease was 
granted with the permission of tbe Court 
and I submit it is not open to tbe plaintiff 
to institute the present snit without tbe 
Coart’s permission. I have been on tbe 
lands for more than 12 years as a m'>ura$i 
mokrari tenant to tbe fall knowledge of 
tbe Reoeiver. The former mutwallU inducted 
me into tbe lands wbiob I have been hold* 
ing ever sinoe. Under tbe oiroametanoes, I 
oannot be evicted except with tbe express 
permission of Court. Refers to Upenora 
Krishna Mandal v. Umail Khan Mahomed 
(1). My next point is, that the lease not 
having been avoided tbe suit is not 
maintainable. Refers to Madhu Sudan Mandal 
V. Badhika Prosad Dat (2). 

Babu Mohendranath Boy (with him Babes 
Satyacharan Sinha and Abinae Ohandra 
Qkose)^ for tbe Respondents. — Tbe question 
of limitation involved in tbe last point 
taken by tbe other side was not raised 
before except that Article 134 is not appli- 
cable. Of course, tbe lease was executed in 
1898 by tbe minor mutwalli. But 1 submit 
that question should not now be allowed 
to be raised as that would neoessitate a 
farther Boding of fact as to when tbe lady 
became major. Farther, regard being bad 
to tbe pleadings, they cannot raise tbe 
question now. As regards tbe other ques* 
tion, 1 submit tbe learned Courts below 
were perfectly within tbe law in decreeing 
the snit. 

(1) 82 C. 41 (P. C.){ 31 I. A. 144; fi C. W. N. F8f), 

(2) 16 In.l. Cub. 027, 16 C. L. J. 349, 17 C. W. N. 
873 . 


Babu Sures Chandra Talukdar replied in 
brief. 

JUDGMENT. 

Mookebjee, Actg. 0. J. — The subject-matter 
of this litigation ie a tract of land included 
in a wakf estate. Tbe plaintiff respondent 
seeks to recover possession of tbe land on 
the strength of a lease, dated tbe 19th June 
1912, while tbe defendant bases bis claim 
on a lease granted to him on tbe 16tb 
November 1898. Tbe case for tbe plaintiff 
was that tbe defendant never bad a title 
tn the properly, and that if be bad any 
title as a lessee, bis interest had been 
terminated by a notice to quit. There can 
be no dobut, in our opinion, that tbe 
plaintiff has established his title, while 
tbe defendant bas failed to prove bis allega* 
tions. 

As regards the title of tbe plaintiff, we 
observe that tbe present mutwalli is a lady 
who is still a minor. Proceedings were 
instituted before the District Judge for the 
appointment of a temporary mutwalli during 
her minority, and daring tbe pendency of 
such proceedings tbe Court granted a lease 
to the plaintiff through one of its officers 
who was appointed Receiver. A doubt has 
been suggested as to tbe validity of^ tbe 
appointment of the Receiver, but it is 
plainly needless to investigate that ques- 
tion. Tbe essence of the matter is that tbe 
Court bad seisin of tbe estate by 
of tbe proceedings which bad been institut- 
ed before it for tbe appointment of a 
temporary mutwalli who would manage the 
properties during tbe infancy of the per- 
manent mutwalli. The Court was not only 
competent but bound to make suitable 
arrangements for the up- keep and admims* 
tration of tbe estate in bis custody, iha 
lease granted to tbe plaintiff was thus m 
substance an act of tbe Court in the exercise 
of its jurisdiction and must accordingly be 
pronounced valid and operative. ..... 

As regards the title of the defendant, it 
transpires that the lease was granted to 
him at a time when the wakf properties 
were in the hands of the infant mntwallu 
Tbe husband of tbe lady, who was a minor 
at tbe time, took it upon himself to grant 
a permanent lease to tbe defendant, who 

had notice that the 

in the maW estate. It le 

hueband of tbe infant muiwalU had DO 
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authority to aot in the matter. A questioa 
was raised iu the Court below as to whe< 
ther he wae the guardian of the person or 
the property of bis infant wife. Under the 
Muhammadan Law, the answer must plainly 
be in the negative. But even if the answer 
bad been otherwise, it is plain that, although 
the guardian of the lady could take charge 
of her person and of her own personal 
properties, he would have no authority to 
aot as muticalli of the wahf estate held by 
her, The grant to the defendaot was con- 
eequeotly made by a person who had no 
authority to intervene in the matter, and 
there can be no dispute that a grant made 
under such circumstances is void and not 
voidable. Reference may in this oonneotion 
be made to the decision of the House of 
Lords in Ptetident and Gocernors of Magdalsn 
Hospital y. Knotts (3) where it was ruled 
that a lease of land belonging to an 
eleemosynary Corporation, not in conformity 
with the provisions of the third section of 
the Statute of Elizabeth (13 Eliz 0.10), 
is absolutely void and not merely voidable. 
The principle enunciated in that case, though 
ignored in SKama Oharan Nandi v. Abhirani 
Oos’joami (4), which was reversed by the 
Judicial Committee in Abhiram Qotwami v. 
Shyama Charan (5), has been repeatedly 
followed in this Court ; Chaitan Singh v. 
Sadhari Ulonin (6), Matheieson v- Sri Ram 
Kanai Singh {!), Krishna Pramada Hast v. 
Dtoarka Nath Sen (8) and the same conclusion 
was reached in Madhu Sudan Mandal v. 
Itadhkia Prosad Das (2) and hhwar Shyam 
Ohand Jiu v. Ram Kanai Qhose (9). The 
defendant, consequently, has no title and 
cannot successfully resist the claim of the 
plaintiff. 

The defendant finally contends that be 
has acquired a good title by adverse po8« 


(3) (1879) 4 App. Cas. 324; 48 L. J. Ch. 679; 40 L. 
T. 466: 27 W. R 602. 

(4) 33 n. 51 ij 3 C. L. J. 308: 10 C. W. N. 738 

(5) 4 Ind. Cas. 44^5 36 I. A. I48j 36 C. 1003; 10 
O.L. J. 284;6A L. .1.857; 11 Bom. L. R. 1234, 19 
M. L. J. 630j 14 C. W. N. 1 ^P. C.). 

(6) 5 C. L. J. 62. 

(7j I lad Cas 626r 9 0. L. J. 5 J3s 36 C 676. 

, <®>20Ind. Cas. 654; 19C. L. J. 360; 17 C W. N. 
1092. 

(9U0Ind. Cas 683-38 0. 526; 3S I. A. 76; 15 
U- W. N. 417 , 9 ,q. r,. T 4^8; 8 A. L f. 628: 13 Bom. 
L. B. 421; 14 C. L. J 233j (I9llj 2 M. W. N. 231; 21 

L.J.1146(P.0.). 



session. The burden clearly lay upon bim 
to allege and establish sncb title. That 
burden has not been discharged. This 
much is known that when his title as lessee 
commenced, thn estate was held by an 
infant mutwalli, and at the present moment 
also the estate is in the hands of another 
infant mutwalli. Whether during the in* 
terval, the disability of the first minor ever 
ceased and if it ceased, at what time it 
terminated, has not been investigated. The 
defendant has invited ns to remand the case 
to the Court of first instance for investiga* 
tion of this point. We are nnable to 
accede to his request. The litigation has 
already lasted for six years and the point 
now taken was not the ground urged in 
the Courts below to defeat the claim of the 
plaintiff. His contention, on the other hand, 
was that be bad a valid title to the wahf 
property under the lease granted to bim on 
the 16tb November 1898. That defense has 
completely failed. 

The result is that the decree of the Die* 
trict Judge is affirmed and this appeal 
dismissed with costs. 

Flbtcber, j.— I agree. 

Appeal dismissed,, 


ALLAHABAD HIGH COURT. 

Ci7tL Rbvisiom No. 9 ok 1920. 

January 24, 1921. 

PreunU — Mr. Justice Tudball. 

SARJU PRASAD — Judgment. DEsros— 

Applicant 

versus 

RAM SARUP — Decree* Holdeb— 
Opposite Partt. 

Cicil Procedure Code (Act V of 1908^, 0. XZll, r. 3 
^Execution of decree —Decree in favour of txeo yartnera 
—Death of one partner, effect of. 

Whero in a Buit by two partuera, a tleoree is passed 
for tbe recov'^ry of a autu of money, the mere fact, 
that ono of the partners waa dead at the date of the 
d 0 m’'=>e dies not reader the dooreo incapable of 
execution The effect of the death of one of the 
partners is, that, und T Order XJCIl, rule 3, of the 
Civil Procedure Code, tbe suit abates so far as he is 
concornod- [p. 75^, col. i.] 

Civil revisi )o fr-'^m an order of the 
Judge of the Court of Small Causes at Oawn* 
pore, dated the 27th August 1919. 
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Mr. M. L. Agarwala, for the Applicant. 

Mr. Damoiar Das, for the Opposite Party. 

JUDGMENT. — This is an application in 
revision. The facts are these?— Two persons, 
Ram Sarnp and Manni Lai, were partners 
in a shop, A debt was dne to the shop 
from the present applicant, Sarja Prasad. 
The two partners broogbt a suit against 
him and against another person. The 
applicant admitted the jaatiee of the claim 
bat the case bad to oontinae as against 
the other defendant. It was Bnally with- 
drawn as against the latter and a decree 
was passed in favour of Ram Sarup and 
Manni Lai on the 17th of July 1917. 
Ram Sarup has now put the deores into 
execution as a surviving partner of the 
firm. An objection was taken by the 
judgment'debtor that the other partner of 
Manni Lai bad actually died on the 7tb 
of July 1917, that is, prior to the date of the 
decree and, therefore, the decree could not 
be executed, The Court below did not go 
into the question of fact as to whether 
Manni Lai did or did not die prior to 
the 17th of July 1917. It has held that, 
assuming that he did die on the 7th of July 
1917, it is not open now to the defendant 
to object to the execution of the decree. 
The point taken before me is that a decree 
in favour of a dead person is null and void 
and cannot be executed. Order XXII, role 
shows that, where one of two or more 
plaintiffs dies and the right to sae does 
not survive to the surviving plaintiff or 
plaintiffs alone, and where within the time 
limited by law no application is made 
under sub rule (1), the suit shall abate 
80 far as the deceased plaintiff is con* 
oerned. Assuming that Manni L;^! was 
dead, the fact remains that Ram t^arup, 
one of the plaintiffs, continued the ease, 
and a decree wte passed in his favour 
as against the present applicant, and that 
decree is capable of execution. Attention 
has been called to the decision of a Bench 
of this Court in Imamuddin v. Sadarat Rat 
(1). That case does net apply to (be 
facts of the present case. That was a 
suit in which there was a decree for pre« 
emptiou of (ho whole properly which was 
in favour of certain plaiutiffe against two 
defeudanto iuolead of thj ee, all thrto being 

( I) 5 JuJ. Ldb. bb'ii i A. L. J, ci: A iOl. 


owners of the property. There being no 
decree against the representatives of the 
deceased defendant, the decree remained 
clearly incapable of execution as it was 
impossible for the Court to put the pre* 
emptors into possession of the whole of the 
property, but in the present case, however, 
even assuming that Manni Lai was dead 
before the decree was passed, his death 
wiped him out of the case. There remains 
the fact that Ram Sarnp obtained a decree 
against the present applicant for the 
recovery of a certain sum of money and 
that decree is capable of execution. I, 
therefore, see no ground for interference in 
revision. The application is dismissed with 
costs. 

Application dismused. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1546 

OF 191S. 

Jons 1, 1920. 

Preitnt : — Sir Asntosh Mookerjee, Kt., 
Acting Chief Justice, and Justice 
Sir Ernest Fletcher, Kt. 

fc KAMINI KUMAR CHANDRA, the 
[CHAIRMAN OF THE SILOHAR MUNIOI- 
PALITY—DfFis DAM’— Appellant 

verius 

KE13ATI RAMAN DAS -Plaintiff— 

IltSPONDBNT. 

Ma~fter and servant— Servant, suspension and 
removal of, with:>ut reason — JIaster, liabiltli/ of, for 
wiiyes for period of suspension — Service, termination of 
— iVolJCtf, j'crjod of, necessary, 

Whero an omployco of a Municipality is suspended 
M'ilhuut any reason being aseigoed tberefor, and is 
subsequently removed from service, his i-emoval not 
being duo to any iniscouduct alleged or proved, he is 
untitled to his wages for the whole of the period for 
whicli (ho was under suspeusiun. [p. 767, col. 2j 
p. 76N, col. l.J 

Appeal against the decree of the Snbordi< 
Date Judge, Caebar, dated the 6tb of May 
1918, alBrming that of the Extra Assistant 
Commissioner and Jlnnsif, Silebar, dated 
Iho 31st of January l:t'18. 

FACrS appear from the judgment, 

Babus Jyeft Prosad Sarbadhihari (with 
him Babus dnar.endra Kath Putt and 
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Chandra Dutt). for the Appellant,— The 
defendant ia the appellant. The appeal 
arises oat of a soit for reoovery cf baUnse 
of pay for a oertain period dae to the plaint- 
ift from the Manieipality. The plaintiff’s 
ease is that he was the Head Clerk and 
Aeaoantint on a salary of Rs. 50 p. u ; that he 
was snspended on the 25th No^embar 1915 
under order of the then Vioe Chairman 
without any eaffioient aaose, and was at 
farst allowed sabsistenoe allowanoe at the 
rate of one-fourth of the pay per month ; 
that the plaintiff was ordered not to go 
oat of Silahar, withoab permission of the 
Manisipahty; that he was removed from 
serviae on the 27th April 1917. bat that 
they did not allow the plaintiff his pay 
for the period of saspension less that amount 
of allowanee already paid to him, The 
defense was that the sait was barred by 
limitation ; that the Munieipal Commis- 
sioners have got fall powers under the law 
to dismiss au offiser under it at any time 
without giving any reason whatever, and that 
the present suit did not lie. The Courts 
below have desreed the suit. My point is 
that the plaintiff, at best, might have claimed 
damages or flompenaation. He cannot claim 
pay. He is not entitled to get anything by 

way of damages or compensation as that 
was not his pleading. Rjfers to Mohammad 
Zahoor Ah Khan y. Musommai Thakooran'e 
«««'» Kosr (1), Jugul Kisiors Lai Sing y. 

Kartic Ghun ler (2). Farther, the 
Oommiesioners had every good reason to 
suspend the eervioe of the plaintiff. He had 
bsen proceeded against criminally though 
unsaosassfully. Thera ware strong reasons 
for believing that he was guilty of mis- 
appropriating money. All these and other 
reasons justified the dismissal without assign- 

for suob aition 
which tbs Munioipilifcy had full powers to 


Baaak Uith him H 
was not called upon to reply. 

JUDGMENT. 

in » ■ "='> S''”'"*'- Muni.ipal 

plaintiff for reoovery of wages. 1 



• Ho 10 liiil. Dec. (N. a.) 7I0.j 


plaintiff accepted an appointment under the 
Commissioners on the 25th July 1893, and 
held various offijes from time to time, till 
ultimately he was appointed to be the Head 
Clerk and Accountant on a salary of Ri. 53 
a month. While beheld such appointment, 
he wassuspended on the 25th November 1915 
under orders of the Vice-Chairman. He 
remained under saspension till the 27th 
April 1917, i.e., for a period of one year, five 
months and two days, when be was removed 
permanently from this post. No reasons 
ware assigned for his suspension or removal, 
lu the present suit, he sues to recover his 
wages from the 25th November 1915 till the 
27th April 1917, Jess the amounts which 
were paid to him by way of compassionate 
allowance for five months and five days 
during the period of suspension. In oar 
opinion, there is no answer to the claim. 

It is not necessary for ns to investigate the 
powers of the Mnniaipality to dismiss serv- 
ants, bacause the plaintiff does not seek to 
recover damages for wrongful dismissal. It 
is perfectly plain that as the plaintiff was not 
dismissed till the 2/th April 1917 and as no 
reasons were assigned for that removal from 
his offi»e, he is entitled to his wages during 
the whole of the period for which he was 
under saspension. 

It was contended for the appsllant that 
the Muoioipalily was entitled to remove the 
plaintiff without notice and without assign, 
mentof reason. We are unable to uoholJ 
this contention as well founded on reason 
and principle, it has boen held in England 
tiat if no custom or stipulation as to notice 
exists, and if the contract of eervica is not 
one which can be regarded as a yearly hiring, 
the service is terminabln by reasonable notice. 

In support of this propoiition, referenos m»y 
ba made to the case of Fair, nan y, OakforJ 
(d) where Pollock, 0. B., pointed out that in 
the case of clerks in superior positions three 
months is regarded as the period of reason- 
able notice [see ulso the observations of 
Abbott, C. in llnttman y. Boulmis 
The sarao view has been taken in the oases 
of I', mill V. J' ^enntionnl Lmd Cradil Co. 
(5), Ouh'i'iU V. itmtigni/ (G), Orient. tl 


Batik Oorp:,raliiPi, In re, MacDowaWa 
CO (iS03, II. A N. U ir, at p. Gdj; 29 L. J. Hi 4 ,-, 1 . 
107 i: U. Id31; 120 It. It. 747. 


( ti ■ 1S27) 2 Car. A 1*. 510. 


C,) 10 I 4 . T. 017. 


(0; (\^IG) I .Staik, 19Sj I Caai)., 
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cate (7). It is further stated in the 
jndgment of the Coart of first instanse, and 
that finding baa not been distnrhed by the 
Sobordinate Jndge, that no reasons were 
assigned for the removal of the plaintiff; it 
has not been found that he was removed for 
missondoet alleged and proved. 

In these eireumstanoes, the enit has been 
rightly deereed, and this appeal is dismissed 
with sosts- 

Fliicaib, J. — I agree. 


Appeal dismigted, 

(7)(18fifi) 32 Ch. P. 36fij 66 L. J. Ch. 620; 64 L. T. 
007; 34 W. «. 5S9. 


ALLAHABAD HIGH COURT. 

First Appial from Order No. 160 of 1920. 

Janaary 31, 1921. 

Fretent: — Mr. Jnstioe Piggott and 
Mr. Jnstise Walsh. 

Chaudhry MUNNA SINGH— Petitioner 

— Applicant 

tertus 

Euar UIGBIJAY SINGH AND otHEHS— 

Opposite Parties. 

PfouJHCmt .let (V uf 1920^, s. 10 (1) (a> 

--Rent Court decree, U'hcther "debt". 

A Rent Court decree is iiMeLt’ within the moaning 
ofseetiou 10 U) («) the rrovincial Insolvency Act 

of 1920. , , 

First appeal from an order of the 

Additional Judge, Moradabad, dated the 2‘tth 
July 1920. , ,u A I 

Mr. Rama Kant Mnlmya, (or the Appel- 

Mr. Baza AH, for the Respondents. 

JUDGMENT. 

PiaooTT, J.— The question for determina- 
tion in the Court below was, whether 
•ertain money due from the appellant 

Munna Singh under the 
Court was or was not a debt within the 
meeaning of seetion 6 (3) of the Provmo.al 
Insolvency Aot. ^o. 111 of U07, or eeotion 10 
(1) (a) of the preeent Aot, No. V of 

1920. The learned Additional Judge, with- 


out giving any reasons, has said that ho 
does not think that a dsoree passed by 
a Rent Court ean be sonsidered as a ‘ debt" 
for the purposes of the Insolvensy Ast, 
We oannot ooueieve of any definition of 
the word **debt" whieh would exolude the 
deoree in question from the operation of 
the provisions of the Provinsial Aat above 
referred to. The respondent apparently 
relies on seetion 193 of the Loeal Tenanoy 
Aot, No. II of UOl, read with seotion 56 
(2), the repealing seotion of the Provinoial 
Insolvenoy Aot, No. Ill of K07.^ A question 
might oonoeivably arise, as, for instance upon 
an applioation by the holder of the Rent 
Court decree for the ejectment of the 
tenant under seotion 67 (a) of the Tenanoy 
Aot, as to whether or not the leave of the 
Insolvenoy Court was neoessary before 
euoh an application could be made. 
question, however, is not before ns. The 
debtor has brought his ease within the 
provisions of the Provincial Insolvenoy Act; 
he has committed an act of bankrnptoy 
by presenting his petition^ and he has 
proved the existence of a debt' , namely, 
this Rent Coart deoree, far in excess ol 
the preforibed minimum of Rs. 50U. 
w»8 entitled to hi. order of adiad.eat.on 
the legal eonsequenoes of the same o 
left to work themselves out. 

Walsh, J.— I entirely agree. I think I 
can onderstand the learned Judges 
I think, be regarded the Insolvency Act as 
a method of exeiution. As a matter ol 
fact, it is a method of evading execution. 


By THE Cocr.T.-We set aside the order 
of the Court below and adjudicate t 
appellant an insolvent. We ^ 

record to that Court in order that props 


prooeedings 

taken. 


to 


the iosolveucy may 


Order set aside. 
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CALCUTTA HIGH COURT. 
Appeal? from Appellate Decrees Nos. 1718 
AMD 2294) OF 1918 AND 14 OF 1919. 

Jane 30, 1920, 

PrMen^:— Sir Asntosh Mookerjee, Kt., 
Aoting* Chief Jaatiee, and 
Jastiee Sir Ernest Fleteber, Kt. 

In Nos. 1718 of 19I8 and 14 of 1919 

REAJ-UD-DIN DALAL ^Defendant — 

Appellant 
In No. 2294 of 1918 

The SECRETARY of STATE for INDIA 

IN COUNCIL — Defendant — Appellant 

V6riui 

In No. 1718 (f 1918 

SHAHANUTULLA MIA — Plaintiff and 

OTHERS — RlSPONrENTS. 

In Nos. 229fc of 1918 and « t of 1919. 

BHABY MAHMUD SARK4R and 
others — Respondents. 

Bengal Public Vcmands Recovery Act 011 0 / 1913 
B. C Jt s. 37 — Sale, holding of, without notifying date, 
time and place — Suil for declaration that sale is a 
nullity, maintainahility of, 

A sale held osteusibly under the PaUic Demands 
Beoovory Act, by order of a Certidcato Officer, 
without iiotifyinff the date, time and place of the 
sale is a nullity, and section 37 of that Act is no 
bar to a suit to obtain a declaration that the sale 
is null and Toid. [p, 760, col. 1.] 

Appeals against deorees of the Distriet 
Judge, Kangpar, dated respeotively the 
19th of September and 8tb of May 1918, 
reversing and affirming deorees of the 
Sabordinate Jadge of that Distrio\ dated 
respectively the 20th of January and 27th 
of July 19i7. 

FACT'S appear from the judgment. 

Baba Repin Ohandra Qhose Or.) (with him 
Baba Surat Ohandra Khan), for the Appellants, 
— The Pabiio Demands Resovery Aot, III of 
1913, is aself-oontained Aot. Theprooedure for 
sales under the Aot is laid down in the roles. 
In the present ease the plaoe and the boar of 
sale was not epeoiSed, The sale under suoh 
oimamstanoes oan at most be only an irrega- 
lar sale. The remedy of the aggrieved party 
was in the Aot itself. He oannot some to 
the Civil Court to get a deolaration that the 
sale was a nallity. Sash a suit is barred 
under the provisions of seotion 37 of the 
Publis Demands Reoovery Aot. I admit 
that the sale was held in oontravention of rule 
32 of the rules appended to the Publio De* 
naods Reoovery Aot, but still, the sale was a 


sale under the Statute and ean be set aside 
only by the Certifi^te Officer. Refers to 
Tatadduk Basul Khan v. Ahmad Busain (1) 
and Surno Moyee Debt v. Dakhina Banian 
Sanyal (2). The present suit is, therefore, 
elearly barred under seotion 37 of the Aot. 

Baba Atul Chandra Qufta (with him 
Baba Dinesh Ohandra Bay, for the Deputy 
Registrar, and Btra; Mohan Mojoomdar), for 
the Reepondentp, was not sailed upon to reply. 

JUDGMENT. 

MooKERJti, Acto. C. J.— This is an appeal 
by the defendant in a suit for deolaration that 
a sale held under the Publio Demands Re* 
anvpry Aot, 1913, on the 12tb September, 
1913 was a nnllity. The Courts below have 
decreed the suit. 

On the present appeal it has been oontended 
that the snit is barred under the provisione 
of seotion 37 of the Publio Demands Rs* 
eovery Aot. In our opinion, this eontontion 
oannot possibly be sustained, as, in the 
events wbiob have happened, the sale oannot 
be regarded as a sale under the Statute. 

It appears that a date bad been fixed for 
the sale of the property, but no sale took 
plaoe on that date. Thereupon, on the 5tb 
September 1913, the Certifioate Officer pasred 
the following order : Put up for sale, but no 
bid in Court, Nazir or Naib'Nazir to sell looally 
within 12tb September." At the sale wbioh 
aofually took plaoe on the 12th September, 
there were no bidders, and the property in 
suit was sold along with five other proper* 
ties for an aggregate sum of Rs, 55. The 
allegation of the plaintiffs is, that the partiou • 
lar property now in snit is worth at least 
Rs. 3.000. The appellant has oontended 
that, although the sale was held inoontraven* 
tion of Rule 32 of the rules appended to the 
Publio Demands Reoovery Aot, 1913, the 
sale was a sale under the Statute and oan be 
set aside only by the Certifioate Officer, and in 
support of this proposition be has referred to 
the oaees of Taeadduk Basul Khan v. Ahmad 
Busain (1) and Surno Moyee Debi v. Dahkiua 
Banian Sanyal (2). These oases are olearly 
distinguiahable In the first case, the sale 
was held before the expiry of the 30 days 
whiob should intervene between the publioa* 

(1) 21 C. 66 (P. 0.); 20 I. A. I76i 17 lud. Jur. 
63A; 6 Sar. P. 0. J. 324} Rafique and Jackson’s P C 
No. 13!; 10 Ind. Dec. (n. s.) 676. 

(2) 24 0. 291, 12 Ind. Dec. (n. a.) 861. 
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tioD of the sale proslamation and the aotaal 
6ale. In the seeond ease, there waa no hoar 
6xed for the sale as required by the provi* 
fiiona of the Civil Prooedare Code. The 
present aaee, however, is very nnlike the two 
cases mentioned. Here no date was Szed for 
the sale ; no time was 6xed for the sale ; no 
plese was 6zed for the sale ; for . althoogh it 
was stated that the rale was to be held looally, 
this was ineaniogleaf', leoanee the property 
to he sold wan Rilimted tn six different ptaeco. 
Conscfiiiontly, neither date, nor hour, nor 
i)laee of salo wuo epcciliod. Now, the Statute 
clearly oontemplates a public auction, that is 
to say, an auction where members of the 
public will be in a position to offer bids in 
competition against each other. But if a sale 
is held, as was held in this case, withont date, 
hour and place previonsly Gzed it is clearly 
impossible for the public to attend and to 
bid. Under such circumstances, we cannot 
bold that this was a sale as contemplated by 
the Legislature ; the sale waa in substance 
a colourable exercise of the powers conferred 
on the CertiBoate Officer by the Statute. A 
sale of this description cannot beheld to be a 
sale under the Statute, and section 37 is con* 
sequently not a bar to the snit. If the suit is 
not barred, then it is conceded that on the 
facts proved and undisputed, the decree of the 
Court of Appeal below must be sustained. 
The appeal is coneequentiy dismissed with 
costs. The other two appeals also are dis* 
missed with costs. 

Fle^chir, J.—I agree. 

Appe.\U*dttmtiied. 


ALLAHABAD HIGH COURT. 
SEi’ONn Civil Appeal No. 1361 ck 1917. 
January 21, 1921. 

Present '. — Mr. Justice Ryvesand 
Mr. Justice Gokul Praead. 
y.ria AHMAD BEG AND AJ OTHER 
— Plaintiffs — Appellants 
tersus 

DHARMUN RAI and others — Defendants 

— Ripponcents. 

Tranxler of Prvicrty Act (IV oj a. N8 — 

Jili,iifiage,Uiu)ructvary — Uedemj/tion, date oJ—ilOJiey 


payable in a certain month — Depofit on last day ej 
that month, effect of — Swif for redemption— Decree, form 


A deed of usufructuary mortgage provided for 
redemption on payment by the mortgagor of the 
mortgage-debt in the month of .Teth in any year. 
The mortgagor deposited the amount duo in Court 
on the 22ud June 191(', the last day of Jeth, bat as 
notice could not be served on the mortgagee within 
the month of Jeth, the moitgagco did not appear and 
the proceedings fell through, but the money deposited 
leiiiaincdin Couit. In 1916 Iho mortgagor brought tbo 
I'lCbciit suit lor icik'iii]'iiuu :iiul for daiiiogcs for the 
hist three years preceding tlio iuRtitution of the suit. 
The .'^iiiiwus dismissed ou the ground cliat, as notice 
of the deposit could not be given to the mortgagee 
in the month of Jeth, the tender was not a valid 
tender. On second appeal : 

i/eZd, that tho suit had been wrongly dismissed j 
that a.s the amount deposited was sufficient to 
discharge the mortgage, there should have been a 
decree for redemption from the last day of Jeth 
next succeeding tbo deposit, and that the mortgagors 
were entitled to a decree for possession and 
damages for three years preceding the suit.- [p. 76>, 
col. ?,J 

■Second appeal from the decisiou of the 
Additional Sobordinate Judge, Ghazipur, 
dated the 24tb of July 1917. 

Dr. S, M. Sulaiman^ Meecrs, Iqbal Ahmad 
and Mukhtar Ahmad, for the Appellanta. 

Mr, il. L. Agaiwala, for the Reepondente. 


I? JDDGMENT.-This isanaipeal by the 
plaintiffs in a snit for redemption. The 
facte are not at all complicated and are 
shortly these: — The predecessors in-title of 
the plaintiffs made a nEufruetaary mort« 
gage of certain property on the 15th of 
July 1862. On the 22nd of Jane 19]0| 
last date of Jeth, the plaintiffs deposited in 
Cenrt the icqnieite amount of the mortgage* 
money for payment to the mortgagees- 
defecdsnts that heirg the last date of Jeth 
as stated above, notice ccnld cot be served 
OD the mortgagees within the month (f 
Jeth. Tie mortgagees did net appear ard 
thoee proceedings fell throngh. The moner« 
however, remained in Court all along, 
lie plaintiffs- mortgagers broogbt a salt 
in the year 1915 f<r redemption of the 
mertgsge sod they claim dameges for lie 
last thrte years preceding the icslitoticn 
of the present suit. The deferdants con- 
tended it.ter cha »bat the amrunt <f tho 
tender in the proceedings nnder sedirr CJ 
of the Transfer of Property Act was not 
enough and they further contended that 
the tender was not made at the 
tittp. The 6rst Court came to the 
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•oDolnsioD that the tender was a right 
one both as regards the amoant and the 
time. It aeeordingly decreed the sait for 
redemption and for three years* mesne 
pro6ts preceding the institution of the 
present suit. The mortgagees went up in 
appeal. The learned Judge of the lower 
Coort, without entering into the question 
whether the amount tendered by the 
mortgagors was sufficient or not, came 
to the conclusion that, because notice 
of the deposit made by the mortgagors in 
Court cn the last day cf the month 
of Jetb could not have been given to the 
mortgagees in the month of Jetb, there- 
fore, the tender was not a valid tender and, 
being as such inoperative, be dismissed 
the suit. The plaintiffs- mortgagors come 
here in second appeal and their contention 
is that the tender on the last day of 
Jeth by deposit in Court was a valid tender 
and that the suit has been wrongly dis 
missed. It was further contended on their 
behalf in argument that, in any event, 
they shonld have been allowed a decree 
for redemption from the beginning of 
the year succeeding the next month of 
Jeth. Before deciding this point we asked 
the Court below to submit to us a Boding 
on the question whether the amoant 
tendered by the mortgagors-plaintiffs by 
deposit in Coart was sufficient or not, 
inasmnob as the lower Appellate Coart had 
failed to decide this particular point. The 
finding has now come back and is to the 
effect that the amoant deposited by the 
plaintiffs in Court was sufficient to discharge 
the mortgage. The only point nbicb now re- 
maius for us to consider is, whether the amount 
deposited by the plaintiffs mortgagors in 
Conrt on the last day of Jeth was or was 
not a sufficient tender within the meaning 
of (estion 83 of the Transfer of Property 
Act to enable them to obtain possession uf 
the property and damages op to next 
Jetb. A large number of oases have been 
cited (0 D8 but we do not think it 
neoe^rary to discuss all of them as they are 
not strictly in point There is no doubt 
that a suit for redemption can lie even 
witbont a tender as required by section 83 
of the Transfer of Property Act ; see 
Haxt Sir.gh v. Eehari Lai (1). Of course, 


at whatever time the suit might be insti- 
tuted in such a case, the decree for re- 
demption woald only take effect from the 
time fixed in the decree, or in case of 
mortgages where any partionlar period of 
the year is fixed from which a mortgagee 
is to give np possession, from such a date 
next following the decree. In the present 
case, however, the money was to be paid on 
the last day of the month of Jetb in any 
year. The money, as we have stated above, 
was deposited on the last day cf Jeth 
1910. The argument placed before us is 
that, as the mortgagees could not be served 
with notice of this deposit in Court in the 
month of Jetb, therefore, the tender was 
not a valid one and, therefore, the snit for 
redemption was to fail. This is the 
ground on which the Court below has 
dismissed the suit. In our opinion, this 
ground was not sufficient for the dismissal 
of the suit. As we have stated above, 
even if this tender was not enough to 
warrant the Conrt in passing the decree 
for redemption from the date of the 
deposit it was certainly proper and legal 
for the Court to have passed a decree 
from the last day of Jetb next succeeding 
the date of the deposit. In the present 
case, having regard to the fact that the 
plaintiffs have claimed damagfs for the 
three years next preceding the institution 
of the present suit only and not from 
the date of the deposit, it is not necessary 
for ns to decide this point. The plaintiffs 
would in either view be entitled to a 
decree for possession as claimed and 
damages for three years preceding snit. As 
the suit has keen dismissed by the Court 
below on a preliminary point this case 
must go back for the trial of the issues 
left undecided according to law. We 
therefore, set aside the decree of the lower 
Appellate Court, remand this case to that 
Court under Order Xhl, rule 23 of the Civil 
Procedure Code with directions to re admit 
the appeal to its original number on the 
register and to dispose of it according to 
law. Costs of this appeal including in this 
Court-fees on the higher scale will be 
costs in the cause. 

Case remanded. 


(1) 69 Ind.lCas. 92;..18IA. . J, 917, 
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DUBQi CHARAM V. ENAHOL HUQ. 


CALCUTTA H-GH COURT. 

Appeal f<^om Appeil&te Decree No. 704 

OF 1919. 

Jqo0 24, 1920. 

Trestnt: — Mr. Jnstiae Walmaley and 
Mr. Jastioe Bcakland. 
DURGaCHARAN ACHARJEE— 
Depehuant No. 3 — Appellant 
lertus 

Khanclakar ENAMOL HUQ and others 
— Pl^intiff^ — Respondents, 

Partition — Portinn of atalr treated an se]}arnte—‘ 
Partition of icpatntc portion, whether inequitable. 

Where a portion of the land comprising an estate 
is tre ited as a separate entity from the remainder 
of the estate, it is not inequitable to allotv that portion 
to be partitioned, [p. lb-*, col ii ] 

Appeal against the deoree of the Sabordi* 
Date Judge, Third Court, Hoogbly, dated 
the 2.')th of November 1918, affirming that of 
the Mncflif, Additional Coarf, at Serampore, 
dated the 26th of Jnly 1913. 

FACTS appear from the jadgment, 

Baba ^^ogendra Nath Qhote, for the Apoel- 
lant. — The defendant is the appellant. Toe 
appeal arises out of a soit for partition. 
The defence in eobstanoe was that the eoit 
was lor a partial partition and that a certain 
othei property eboald have been incloded in 
the plaint for partition. The ease once came 
op before Ihia <^ourt in Second Appeal No 342 
of l’^15 which wae remanded. L'ne present 
appeal is against the order passed on remand. 
The facts are brUtly these. Toe plaintiffs 
were entitled to a 3'anras-4 ( 7 andai share in 
the entire lowzi and amongst other oo^sharers 
defendant INo. 4 Karim Bax who is my 
vendor owned an l'anna*l 2 -(;an'i /25 share. 
In KCl all the oo sharers of the iowti 
instituted a suit for recovery of a plot of 
land within tliis Moma against defendants 
Nos. 1 and 2 and obtained a decree, T’hen, 
subsequently, the plaintiffs are purported to 
have parohoFed in speoiBo plots a share 
amounting to 1 1 annas 4 ffandr*’ of the 
plot. So that they say they have 14 annas- 
S gandai share in this plot and 3-anna9*4» 
yavdas in the rest of the entire toicti. Ooe 
case is that subsequently to the suit I pur* 
olmsed un 1 anna i2 giinda$ from the defend- 
ant Karim. Before I purchased, Karim 
represented to me that there was a 
partition of his share in the foerei, 
that certain plots were allotted to him, and 
that he obtained a separate account under 


section 13 of Aot XI of 1859. Then Karim 
professed to sell these speciBo plots and 
then in the sale-deed there occurs a 
passage which shows that the idea was 
that if for any reason it turned out 
that I shall not be entitled to a separated 
share, then 1 shall be entitled to an undivid- 
ed share. Hence the present suit. My point 
is that I am the owner of an l-anna-12< 
gandas of the entire Mouta, They cannot 
ask for a partition of the speoiBc plot only. 
They most bring the entire ioutzi into the 
hotchpot. 

[Bdckiand, J. — Supposing A. sells bis share 
to 6,f then could not B. sue for partition for 
his only hit in that entire property P] 

1 do not ooDoede tha^, because the vendor 
can never say that that portion particularly 
will ever come to him on partition. The entire 
property will have to be brought into the 
hotchpot on equitable oonsideratiou to parti- 
tion an undivided share. Refers to Koer 
Ho$mat Rai v. Suvder Da» (1). 

Bibu I’rokash Chandra Fakra$t, for the 
Respondents. — The Mucsif on the first ocoa- 
eion found that the point was not pressed. 
The Court below has on remand found that 
both the points referred (o it for decision 
were in my favour. It is possible that by 
arrangement they have been possessing parti- 
cular plots In such a case I submit partial 
partition is permissible. Refers to Bam 
Chandra Ohovdhurg v. Hemanta Kumari 
D<bi (2). 

Babo Nog^ndra Nul/t Ohoie replied in 
brief. 

JUDGMENT. — This appeal arises out of 
a suit for partition and is preferred by the 
third defendant. The plaintiffs are the 
owners of one fifth share in a certain towti 
and Karim Box, the predecessor in interest 
of the appelloot, owned one tenth share of 
the same touri. In 1903, the plaintiffs and 
Karim Box and other oo sharers joined in 
bringing a soit to recover some lands from 
defendants Nos. 1 and 2 and they obtained 
a decree and were put in pcsiession of the 
land. After po.sBOSsion had been delivered, 
Karim Bax sold his interest iu the touti to 
defendant No. 3, the present appellant. The 
plaintiffs have now brought this suit for 
partition of the decretal lands. They say 

n) 11 0. 35-6; 10 Iiul. Jur. 26j 6 Ind. Deo. fN. s.) 

102 ;<. 

(2) 23 Ind. CftS. 442j 19 0. W. N. 368. 
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that in addition to their 3-annBs-4-pandaA 
share in the wbolo toiosi whioh exienda 
over the deeretal land they have aaqaired 
a farther share of ll-anDas-4-ifa»j'ios in the 
deoretal land making their total interest in 
that portion, 14-anna0-8-{7Q«<fa^ and that 
the defendant No. 3 as the saeoeseor in* 
interest of Karim Baz owns the remaining 
l'anna-12>9an(fa9, 

The appellant set np a two*fold defenoe ; 
one ip, that the suit was one for partial 
partition and, therefore, eould not be main* 
tained, and the eeaond, that after the suit in 
1903 and before bis pnrohape, there was an 
amioable divinion among all the eo'sharets, 
by virtue of whiah Karim Bnz beeame 
entitled to the separate p'sse^sion of 
eertain speoiBa plots of land, one of whioh 
was the plot obtained by the suit of 1903 and 
that the appellant was similarly entitled to 
bold separate possession of the land now in 
suit. 

The Bret Ooart gave a dearee for par- 
tition. Defendant No. 3 preferred an appeal, 
bat that was dismissed. He then preferred 
a seaond appeal and the ease was remanded 
to the Subordinate Jadge for re-ojnsideiation. 
The learned Judges referred to the Brst 
line of defenoe set ap by the appellant and 
then tamed to the seaond line and remarked, 
that if the allegation of an amioable parti- 
tion were trae, it might famish a complete 
answer to the olaim for partition and they 
said that (he plaintiffs mast establish that 
in respeat of the land in enit they and the 
third defendant were not only joint owners 
bat were also entitled to joint possession. 
When tbe ease went again to the lower 
Appellate Coart, tbe learned Jadge said that 
' in order to determine whether the plaintiffs 
were entitled to joint posseseion, it must 
be found whether the vendor of tbe third 
defendant (that is, tbe appellant), was entitl- 
ed to exalasive posseseion or to joint posses- 
sion. Tbe point for determination, there- 
fore, is, was defendant No. 4, the vendor 
of defendant No. 3 by mutual arrangement 
with bis ao sbarers, plaaed in exelusive 
oaaupation of tbe land in suit as representing 
bis share of tbe estate." After examining 
tbe evidenae on this point, he oame to the 
aonolusioo that there was nothing to show 
that tbe land in suit was ever in tbe exolu- 
sive possession of defendant No. 4 or that 
t he other oo sharers bad any speaitio land 


in their ezalusive po.csession, and he implied 
that, in oonseqaenoe, the plaintiffs were 
entitled tn joint poseession. 

Tbe argument now put forward on behalf 
of the appellant is, that the ease is one in 
wb'oh a partial partition should not be 
allowed. It is aonoeded that there is oo 
hard and fast rnle prohibitintr a partial 
partition ncder any oiroumstaiioes ; but it is 
said that tbe present ca«e is one in whioh a 
partial partition ehculd not in equity be 
allowed. 

It appears to me, however, that this 
argument has no rubstanoo in it. The 
learned Subordinate Judge Bnds with regard 
tn this land now in snic that afrer the 
desree was obtained in the suit in KOI all 
tbe 00 sharers exoept Karim Bax sold their 
interests in the lands obtained in that suit 
to tbe predeoessor of tbe plaintiffs bsoause 
he had borne tbe expenses of the suit and 
they were unable to re pay him their shares. 
It appears, therefore, that the oo-shatera 
treated this deoretal land as a separate 
entity in oertain respeots from the remainder 
of the estate, and, in these oironmstanoes, 
I do not think there is anything inequitable 
in allowing this separate portion of land to 
be partitioned. 

In my judgment the appeal should be 
dismissed with oosts. 

Bl'Cilind, J. — I agree. 

ATp^al dismisted. 


ALLAHABAD HIGH COURT. 

First AppxAt. F.UM OitDER No. 139 of 1920. 

January 22, 1921. 

Mr. Justiae Piggott and 
Mr. Justioe Walsh. 

Tiik official liquidator of the 
KAYASTH TRADING and BANKING 
CORPORATION, Ltd. — Jodgjient- 
DnuroR — A kpicllant 
versus 

B. SATNARAIN Singh AMDOTFiERi— . 

DkC<*E H R < — R ' 0 N i)ir S’X ^ 

ComparxiesAct(Vllof\^^{^)^^, zn—AttoAmont of 
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property of Company — Winding-up, application for, 
sabsequent to attachment — Sale of property thereafter, 
effect of — Sale, adjournment of — Fresh proclamation of 
sale, absence of,-whcther vitiates sale—Appeal by Liqutdet 
l(,r Sanction of Court, whether necessary — Procedure, 

Whore, long previously to tho presenting of an 
ap])Hcation for wimliiig-up a Company, the iininove- 
ablo property belonging to the Company was attached 
in execution of a decree, and was ultimately sold 
after a winding-up order had been passed and tho 
Olhciul Liquidator applied to have the sale set aside 
on the ground that, under section 232 of the Com- 
panies Act, tho sale of the property was a putting 
into force of an execution within the meaning of 
that section 

Held, that, for tho purposes of section 232 of the 
Companies Act. the execution was put in force on the 
date the property was attached, and as that date 
was long anterior to the date of the application for 
winding-up, tho sale was not invalid, [p. 7t»5, col. 2.T 
Where property is repeatedly proclaimed and put 
up for .sale, and no bidder.'^ are forthcoming, the fact 
that tho sale is adjourned to, and held on, a subsequent 
date without issuing a fresh proclamation, although 
irregular, doos not, in the absence of substantial loss 
suffered by the judgment-debtor in consequence of 
this procedure, vitiate tho sale. [p. 764, col. 2.] 

A Li(inidator appointed in a winding-up by the 
Court ought not to appeal in any case without tho 
permission of tho winding-up Court, and if ho does so, 
he runs cODsideiable risk, in the event of failure, of 
having to pay the coats out of his own pocket. Cp. 766, 
col. 2.] 

First appeal £rom the order of the Distriet 
Judge, Gorakhpur, dated the 16tb of April 
1920. 

Mr. iiehal Ohand, for the Appellant. 

Mr. F, N. Banerji, for the Respondents. 

JUDGMENT. 

PlGOOTT, J. — The appellant in this ease 
is the Offiolal Liquidator of a Company, 
known as the Kayasth Trading and Bank* 
ing Corporation Ltd. This Company was 
brought into liquidation on a winding-up 
applioation presented to this Court by a 
•reditor on the 26th of February 1920 and 
wiodiog-up order was made on the 29th of 
May 1920. Long previously to this, the im- 
moveable property belonging to the Company 
with whioh we are sonoerned in this appeal 
had been attaahed at the instanse of oertain 
ereditors. Daring the year 1919 the pro- 
perty was repeatedly proolaimed and put 
up for sale. For reasons with which we 
are not now oonaerned the Court had seen 
fit to 6x a reserve prioe of Rs. 30,0.0 and 
at one sale after another no one same 
forward prepared to hid tin's prioe. The 
judgment-debtor, that is to say, the Com- 
pany, had, in the meantime, more than onoe 


represented to the Goort that there was 
a reasonable prospest of their being able 
to dispose of the property to g^reater 
advantage by private treaty. The reason- 
able prioe Buggested in these various 
petitions to the Court was from Bs. 35,00J 
to Rs. 40,000 ; but es a matter of fast 
the Company, although allowed abundant 
opportunity by the Exesution Court, bad 
net sueoseded in finding a purohaser pre- 
pared to give even as muoh as the reserve 
prise of Rs. 30,000 whioh had been fixed 
for the auotion-sale. Finally, the properly 
stood advertised for sale on tho 23tb of 
February 1920, the very day on whioh the 
winding up prooeedings were initiated by 
the presentation of a petition on the part 
of another oreditor, in this Court. Onse 
more, there was no bidder prepared to 
offer the reserve prioe and tbe amin re- 
ported aooordingly. Tbe Court’s order on 
his report was that the decree-holder be 
allowed 14 days within which to make some 
further application. On the let. of March 
1920, however, the Court received from the 
Special Manager, Court of Wards, who is 
now the principal respondent to this appeal, 
a communication expressing his willingness 
to pay Rs. 32,000 for the property under 
attaobment. On this the learned District 
Judge fixed tbe 3rd of March 1920 for 
auction-sale. No fresh proclamation was 
issued and we understand that no bid was 
received except the respondent’s bid of 
Rs, 32,000. Tbe sale was concluded .upon 
this basis and has since been confirmed by 
the execution Court, iu spite of protests 
by the judgment-debtor, Tbe appeal before 
ns is against the order confirming the sale, 
or tbe order overruling the judgment-debtor s 
objections to the sale. Two distinct 
are taken, one under the Code of 
Procedure, and one under the Indian 
Companies Act. We may take them lo 
this order. It is contended that the learned 
District Ju'^ga in fixing tbe 3rd of Marc 
1920 for the auction sale, without iisumg 
a fresh proolimation. committed a 
irregularity and that, by reason of t is 
irregularity, tie appellant has suffered euo- 
stantial loss In the view which we ta '8 
on the question of substantial loss, 
lint really necessary for ns to disoucs e 
question of the alleged irregularity at any 
length. We may say simply that, m oof 
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the said Aet. Ateordiog to the earlier of 


opinioD, there was an irregalarity oommit* 
ted in this matter. As we look at the 
point, the order aotaally passed by the 
exeoation Court on the 2(ith of Febraary 
1920 was in effeot an order adjoarning 
the sale sine die. No doubt, in passing 
his BubsEquent order of Maroh the let, 
1920, the learned Distriot Judge was 
astuated simply by a laudable desire to 
&ave the executing creditors from having 
to pay fresh proolamation fees, wbish they 
had fruitlessly done over and over again 
in the sourse of the previous year. We 
think, however, that, as a strist point of law, 
bis powers of adjournment were exhausted 
by the order of the 26th of Febmary 
1923 and that hie order of March the 
Ist, 1920, was reallf an order Exing a 
new date for the sale and that a pro* 
slamation should have been issued. We 
feel, however, perfectly satieEed that no 
substantial loss was suffered by the jodg> 
ment-debtor in consequence of this procedure. 
The case in favour of the alleged sub- 
etantial lose begins and ends with the fact 
that, since these proceedings were cousloded, 
that is to say, in the month of August 
last, the Municipal Board of Gorakhpur 
suddenly came to a resolution that they 
were prepared to acquire this property for 
Rs. 40,000, Why they should have arrived 
at this resolution in the month of August 
1920, when the property had been ad- 
vertised for sale over and over again in 
the year 1919 and could then have been 
acquired by any one prepared to bid 
Rs. 10,000 less, it is impossible for us to 
say ; but for the purposes of this appeal 
it is quite sufficient to make the point 
that there is not the sli'ghtest reason to 
suppose that, if a fresh sale proclamation 
had been issued in the month of March 
1920, either the Municipal Board of Gorakh- 
pur or any one else would have bid any 
sum in excess of the sum of Rs. 32,000 
actually bid and since paid by the respond- 
ent. The Municipal Board of Gorakhpur 
obviously was not prepared in that month 
to pay Rs, 40,000, or any other sum, for 
this property. We, therefore, overrule the 
objection taken under tho Code of Civil 
Brocediire. 

Ibe point taken under the Companioo 
Aet IB based upon the wording of eeclion 
5io2, considered along with section 168, 'of 


these two sections the winding up proceed- 
ings are deemed to commence at the time 
of the presentation of the petition. In this 
case, therefore, these proceedings commenced, 
within the meaning of this section, with 
the presentation of the creditor’s petition 
to this Court on the 26th of February 
1920. The relevant words under section 232 
are the following:— 

"Where any Company is being wound-up, 
any attachment, distress or execution put 
in force without the leave of the Court 
after the commencement of the winding op 
shall be void.” ' 

The appellant asks us to bold that the 
sale of the property was, a putting in force 
of an execution within the meaning of this 
section. The expression which we have 
quoted is taken bodily from the English 
Law and is not altogether resonsilable with 
the rules of our Code of Civil Procedure 
on the subject of execution of decrees- We 
take note of the fact that, in the Companies 
Act Itself, provision is made for two distinct 
contingencies. The Court to which the 
winding-up petition is presented can, if it 
sees 6t to do so, pass an order the effect 
of which would be to suspend all proceed- 
mgs, including execution proceedings, against 
the Company’s assets for the period bstween 
the presentation of the petition and the 
passing of the winding-up order. Secondlv, 
on the passing of the winding-up order, all 
proceedings, including proceedings in execu- 
tion, are automatically suspended unless the 
leave of the Court be obtained. In the 
present instance, no interim order was passed 
by the Court in charge of the winding-up 
and we may say that on looking into 
the matter we think it very unlikely that 
any such order would have been passed if 
it had been asked for. Looking at the 
scheme of the Companies Act as a whole 
and also at the English authorities in 
which the expression with which we are 
concerned has been interpreted, we have 
no donbt that the words "any attachment 
distraint or execution pot in force” most 
be considered as a whole and that in this 
particular case the execution with which 
we are concerned bad been "put in force” 
within llio moaning of this eeotiou lonj; 
prior to tho Lbtb of Februiry 19J0. U was 
in fact rut m force for the purposes of this 
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Beotion when this partioalar property was 
attashed. This plea, therefore, also fails and 
we dismiee the appeal aaaordiogly with oosts, 
inaloding fees on the higher soale. 

With regard to the Official Liquidator, we 
think it fair to say that the point taken 
by him under the Companies Aat was, in 
oar opinion, so far arguable that it was 
not improper for him to raise it before 
this Court, so that we see no obieotion to 

his taking the aoste of this appeal out of the 

assets of the Company. 

Walsu, J.— 1 entirely agree. With regard 
to the point under the Companies Aat, there 
would appear at Brat eight euperBaial 
difficulty in reoonoiling aeation 232 with 
seation 168 whieh saye, that the windipg- 
up shall be deemed to aommenae at the 
time of the preeentatijn of the petitioo, 
and with the provisions vesting in the Court 
the power to stay or to allow exeantion 
prooeedinge after presentation of the petition 
or even after the wiuding-up order. But 
tlese seotions are lifted verbatim from the 
English Aat and have been substantially in 
forao in England since 1857. It was decided 
by the English Court of Appeal in dealing 
with the very question now raised _ before 
us, as long ago as 1834, that section 232 
of the Indian Companiee Aat of 1913 must 
be read with and controlled by seations 169 
and 171. In addition to that, in applying 
this law to India, it must be noted that 
the words "putting in force” are not etriatly 
applicable to the machinery for iseoing 
execution in this country. After all, they 
really mean no more than patting in mo- 
tion, and it has been decided in England 
that whore the writ for possession has been 
banded to the Sheriff or the Sheriff has 
actually entered, execution has been put 
in forae” within the meaning of that sea- 
tiou. Moreover, if the matter had aome 
before me sitting as the Judge in winding- 
up and there had been an appliaation by 
the Company either be ore the actual 
windidg up order, or after it to stay further 
proceedings by the decree-holder under this 
decree, I am eatiehed, after examio- 

iog the authorities on the subject in England, 
that it would have been my duty to have 
allowed the execution to proceed. For 
example, where a creditor has issued exe- 
onlion honu n<le. that is to eay, applyiog 
that term to India, has applied for exeaa- 


tioD, which in tbis case he did as long 
ago as 1917, and the Sheriff has been put 
in possession before the presentation of the 
petition, the creditor will not, except under 
exceptional oiroumstances, he restrained from 
selling. If a sale were shewn to be likely 
to be ruinous to the good will or assets of 
the Company the creditor woull, acoarding 
to the English practice, bs restrained from 
selling but allowed a first charge on the 
assets of the Company in the winding-up 
for his debt and costs as a condition of 
granting the stay. It has further been held 
that, where a Company has veiatioualy 
delayed its creditor so that he oonld not 
obtain a decree before the presentation of 
the petition and had to issue exception 
after tbe winding-up had taken place, 
nonetheless he has been allowed to proceed 
with bis execution Secondly, while agreeing 
with what my brother has said about the 
ooBts in this case, I would draw attention 
to tho reaognfz-Bd praaki^e with regard to 
Liquidatore* who are offieora of the Coort, 
and not ordinary litigants at all, ® 
Liquidator appointed in a winding-np by tbe 
Court ought not to appeal in any case 
without tbe permission of tbe winding-up 
Court, and if he does so, he runs con. 
tiderable riek, in the event of failare, ot 
having to pay the costs out of his own 


pocket. 


Appeal diitniiseit 
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not l ahed in written statement, whether can be raised 
in second appeal. 


Where there are several hereditary trastees of a 
public charitable trust, there is nothing improper 
n one of them being appointed as managing trustee 
for certain purposes by the other trustees, though 
so far as acts like the institution of suits, etc., 
are concerned, they must all be parties and must 
act after mutual consultation [p, 769, col. 

A defendant is not entitled in second appeal to 
i-aise an objection which he omitted to i-aise in bis 
written statement [p. 709, col. 1.] 

Second appeal against the degree of the 
Oonrt of the Temporary Subordinate Judge, 
Ouddaiore, in Appeal Suits Noe 14 and 15 of 
1917 (Appeal Suite Nos. 167 and 154 of 1916 
respectively on the 6le of the District Court, 
South Aroot), preferred against the decree of 
the Court of the Additional District Munsif, 
Villapuram. in Original SnitNo. 230 of 1915, 
(Original Suit No. 551 of 1914 on the 61e of 
the District Munsif’e Court, Cnddalore.) 

FACTS appear from the judgment. 

Mr. K. Balastihramania Aiyar^ for the 
Appellants.— There was no notice to quit. 
Any way, the plaintiff alone could not deter* 
mine the defendant's tenancy without getting 
the other trustees to join him. It is necessary 
that all the trustees should act together in 
such an important matter as the recovery of 
possession of trust properties. The essence 
of their function is that all of them should 
act jointly in any matter relating to the 
trust after mutual consultations. One 
trastes cannot substitute bis discretion for 
that of his oo^trustees. 

^ The division of management is invalid as 
it has the effect of spliting up responsibility 
such a division cannot be made in the case 
of public trusts. Hethuramatwamiar v. Meru^ 
swamiar (1). 

Mr. T. R. Venkatarama SasWi, for the Re* 

pondents, — The question of want of notice 

was not taken in the lower Court though the 

plaintiff averred that be gave notice in bis 
plaint. 

Notice to quit is a formal matter and does 
not involve the exercise of discretion where 
a trespasser has to be evicted. .loiot action 
BD DiQtaal ooQsaltatioD are neeaseary only 
in grayer matters affesfciog the trust. 


CL?’ ^ L. J. 113; 

I. A.' 1 (P 0 ^ Bom.L. R. 6U; ^ 



The division of management among trustees 
is not illegal. i?a50 Ram v Ram Bhcy (2). 
The ob/iervatiors of the Privy ('onr.cil in 
Sethuramafvamiar v Merusuamtar (J) are 
not opposed to this view. The razinamuh was 
further sanotioced by Court as beneScial to 
the parlies. 

JUDGMENT. 

SiD*siVA Aiyak, J.— The defendants Nne, 5, 
6 and 2 are the appellants. The plaintiff and 
defendants Noe 5 and 6 were minors when thia 
suit was brought. The plaintiff’a adoptive 
faiher, Srinivasa Pilla>, and the father of the 
defendants Noe. 5 and 6, Annamalai Pillai, 
were oo-lrnstees cf tt e plaint choultry ohari y. 
The trusteeship seems to have been beredi* 
tary. As regards this custom of hereditary 
trusteeship I quoted in •St46ra»iQ«ia Ai^cr v. 
Lai'shmona Ocundan a learned writer who 
recently saids “The error of decadent Ir dia 
has been to lay too mooh stress on the law 
of heredity in connection with national 
organsizatior, to assert loudly with falee 
claims of degenerate pseudo-religion and 
pseudo-science that that law is the sole 
arbiier of ^ peeudo-physical type, and to 
forget, to ignore and refuse recognition 
now altogether in theory to the equally 
important and equally operative law of... 'he 
effects of Individual Tapas.” Further on, 
I remarked in that ease, * the fondness for 
introducing the hereditary principle even in 
such matters as succession to trusteeships, 
succession to priestly funotions in a temple 
and even to the function of a cook or garland 
weaver in a temple has been due to this 
perverted and grossly exaggerated wcrsbip 
of the hereditary principle which is the bane 
cf the modern caste system,” However, 
having this anomalous principle of law 
recognizing hereditary trusteeship to work 
with, it is no wonder that inconvenienoes 
arise when the holders of such cflioes become 
Dumerous in the course of hereditary succes- 
sion or when they are minors as in this cape. 
To get rid of such inconvenienoep, the Courts 
had to employ their ingenuity ; and they have 
held that arrangements which, according to 
the strict law regulating trusts may not be 
treated as sound, are not improper when we 
have todeal with theeebereditary trusteei-hirs. 

( 2 ) IS IqU. Cas. 77; 2-liI. L. J. 75; 13 M L t* 
10b; vi913) M. W. N. 176. *-L. 1. 

«■ w. 
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It appears from the Bodings of the lower 

4 

Appellate Coart that the two former traetees, 
namely, the plaiotifi’e father and the father of 
the defendanle Nos. 5 and 6 were, for oonveoi* 
enoe of management, agreed eash to be sole 
manager of half a dozen oat of the dozen or 
so shops belonging to the trast. The present 
salt is for the reeovery of possession of two 
of these half a dozen shops wbioh the 
plaintiff's father was separately managing. 
They bad been leased in 1898 under Exhibit 
G to the 1st defendant, the rent deed having 
been exeoated in favour of both the trastees. 
The plaint, as I understand it, alleged that 
the plaintiff's father alone had been reeeiviog 
the rents of those two shops notwithstand- 
ing, that the dooument was exeentod in 
favour of both trustees just as the father of the 
defendants Nos. 5 and 6 was reeeiving the 
rents of othersbops separately by arrangement 
between the two trustees. Till 1909, the Brst 
defendant was reaognizing the plaintiff's 
father and the plaintiff's guardian was 
entitled to receive the rents and was paying 
them the rents. Then bo wanted the right 
to hold the shops in possession thereafter, no 
longer as a tenant but as a asufruotuary 
mortgagee. In the year 1910, therefore, under 
Exhibit T, wbioh was exeoated by the 
father of the 6fth and sixth defendants (the 
plaintiff’s father having then died), he ob- 
tained the shops as asufruotuary mortgagee. 
That mortgage has been found by the lower 
Coarte to be invalid against the trust. The 
pUiut alleges that the Brst defendant there- 
after has bseu withholding the rent and, 
notwithstanding notioe given to the defend- 
ants to quiS they have not given up posses- 
sion. The Brst defendant has assigned over 
his mortgage-right (wbioh, as I said, is worth 
nothing) to the seoond defendant and remain- 
ed ex parte in this litigation. The seoond 
defendant did not deny the allegations in the 
plaint that the Brat defendant was attorning 
to the plaintiff’s father till about 1909 and 
paying rents for these shops to them nor 
the faot that notioe to quit was given. 
He relied upon the authority cf this usufruo- 
tuary mortgage in favoar of the Brst 
defendant executed by the father of the 
defendants Nos. 5 and 6 and assigned over to 

the seoond defendant. 

The lower Appellate Court deoiJed the oaeo 
on these pleadings and on the facts found 
by it in favour of the plaintiff. One fact more 


has to be stated, namely, that in 1911 a 
suit was brought by the plaintiff against 
his father’s elder brother (the father of the 
defendant’s Nos. 5 and 6) who died pending 
the suit and against other persons in respect 
of some other shops. In that suit, the 
guardian of the plaintiff and the guardian 
of the defendants Nos. 5 and 6 with the per- 
mission of the Court, entered into a 
razinamah in January 1913, Exhibit B, 
whereby among other things, it was agreed 
that, the two guardians of the plaintiff and 
the defendants Nos. 5 and 6 should reesive the 
rents of separate shops just as the fathers 
of the minors bad been doing previously. 
Of course, the guardian of the plaintiff was 
not intended to receive the rent after be 
ceased to be the guardian of the plaintiff, 
that is, after the plaintiff attained majority. 
As 1 nnderstand the razinamah, it was to 
be in force so long as all the minor parties 
to it represented by their respective guar- 
dians remained minors. The Court evi- 
deutly thought that such a razinamah was 
in the interests of the minors and was not 
against the interest of the institution. It 
was, however, argued that each a division 
of management (which, of course, did not 
absolve the managers from joint and several 
liability to the eudowment, for acts of 
malfeasance or misfeasance by any of the 
managers) was invalid aod could not 
be reoognizsd. There seems to be some 
support afforded to this contention in the 
observations of tbeir Lordships of the 
Privy Council in Sethuramaswimiar v. Mera- 
iieamiar (1), where tbeir Lordships seem 
to be ioclined to oonBoe such a division of 
management to private and family trustp, 
whether religions or charitable. In Baja 
Ram V, Ram Bhoy (2) Bensou and Sundara 
Atyar, JJ., no doubt held that eaoh a 
division of managameut (even a division 
of properties for management) was not 
improper in the case of public charitable 
trusts also like the present. As I think 
that the decree of the lower Appellate 
Court, if the other contentions of the 
appellant are found against, might be modi- 
fied by giving a decree with possession to 
the plaintiff’s next friend on behalf of all 
the trustees including the fifth defendant 
who has now become a major and the sixth 
defendant who is now under ths guardian- 
ship of the fifth defendant (as oo-trnstees of 
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tbe institution) it is nnneseasary to ex- 
prsss any Bnal opinion on the question wfae* 
tber Roja Ram v. Ram Mot/ (2) must be 
deemed to have been overruled by tbe 
observations of^ their Lordships of the 
i^rivy Oouneil in Seihuramaswamtar v. Meru’ 
swamiai (Ij already referred to. Ae to the 
other objeotions raised by the second defend- 
ant, he is not entitled to raise it in 
second appeal as he has not denied the 
plaint allesation of notice to quit. Even 
assuming that be is entitled to notice to 
qmt, I think that when the first defendant 
obtained his mortgage, and professing to 
hold under that mortgage assigned it over 
to the second defendant, he repudiated his 
status as tenant and was not entitled to 
notice to quit and bis assignee the second 
defendant standing in his shoes was a 
fortiori not also entitled to notice. However, 
even if they were entitled to notice, what 
has not been denied in the written state- 
ment ought to be treated as admitted. 

As regards the question whether the 

notice given by one of the trustees is »uffi. 

cient, I do not think there is anything 

i^mproper in one of the several trustees 

being appointed as managing trustee for 

certain purposes by the other trustees 

though 60 far as acts like tbe inetitu- 

tion of suits, etc , are concerned, they 

must all be parties and most act after 

mutual aonsultations. As regards the eases 

in which it has been held that, in a matter of 

discretion, one trustee cannot act without 

consulting the others I do not think those 

oases apply^ to matters where no question of 

discretion is involved. Discretion has to be 

need as regards tbe propriety of redeeming a 

Kanom of the trust properties or renewal of 

a mortgage and other similar acts, but no 

such question of discretion arises where, in 

the interests of the trust, a trespasser has to 
be ejected. 

of the first Court wuh the modifisatfon that, 
fifth word, “plaintiff and 

the s.ath defendan ' shall be aubstifted and 
that, instead of defendants,” it shall be 

hohTf “O'* flffh defendant on 

efendant and as truBtees of the institu- 


tion.” Tbe appellants will pay the plaintiffs 
cost in the second appeal, 

Spamoer, J. — I agree to the proposed 
modification of the decree. I also agree 
with my learned brother that in other 
respects the appeal should be dismissed with 
costs. It was asserted in tbe plaint and not 
denied in (he written statements that the 
first defendant was paying rent at Rs, 3 
a month till 1909 and that be bad not 
paid it subsequently. It was also found by 
the District Munsif that the usufruotuary 
mortgage-bond executed by the father of 
defendants Nos. 5 and 6 in favour of the first 
defendant of which the second defendant 
obtained an assignment was not binding on 
tbe plaictifF, and this finding was not con- 
tested in the arguments before the lower 
Appellate Court. This is suflicientto dispose 
of the case of the first and second defendants. 
Three main objections were raised on 
^half of the appellants, who are defendants 
Nos. 2, 5 and 6 represented by tbe same Vakil. 
They are, (1) (hat tbe plaintiff was not com- 
petent to determine the tenancy without the 
concurrence of defendants Nos. 5 and 6 who 
are co-trustees, as trustees are bound to act 
together in such matters as recovering pro- 
perties belonging to the trust; (2) that as 
regards tbe razinamah. Exhibit B, tbe 
guardian of a minor trustee cannot enter into 
an arrangement for the management of a 
trust estate which involves the exercise of the 
personal discretion of tbe trustees ; and (3) 
that there was no valid notice to quit for the 
determination of the let defendant's tenancy. 

As regards the first objection, there is the 
authority of a case in Raja Ram v. Ram Bhoy 
(2),^ where it was held that there was 
nothing illegal in an arrangement among the 
hereditary trustees of a charity that each 
should be in exclusive possession of different 
portions of the trust properties for tbe separate 
management and accounting for tbe income 
without any diminution of their joint res- 
ponsibility for the proper discharge of their 
duties as retrards the whole charitable in- 
stitution. This authority has not, so far as 
lam aware, been shaken by any subsequent 
decision. The Privy Council decision in 
Rarnanothan Okelti v. Murugappa Ohetti 
(4) which gave eanotion to an arrangement 


t4)29M.2a^;10C. W. N.826;33 I A laQ- 1 ^r 

L. T. 3 A. h. J. 707: 4 C. L. j. 189- 16 M L j' 
litioi 8 bom. b, R. 498 (P. 0.). ‘ ^ 
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for the macagement of a temple trost by 
terms ia not opposed to Sa;a Ram v. Bam 
Rhoy (2). 1 do not mean for a moment to 

SDggest that any amount of aonsent would 
justify the sanationiug of a tranaaotion that 
would be opposed to public policy : but there 
ia nothing in the terms of the arrangement in 
the compromise to suggest that this separate 
management of a certain number of shops 
was contrary to public policy. SethuTama^ 
sicamiar v. Mirutwamiar (1) was a ease of 
administration of certain religious charities 
by the bead of a mutl. Their Lordships of 
the Privy Council in their judgment make a 
distinction between private cbarltiep, that i^, 
endowments for the charities of a family 
idol, and certain endowments such as these 
involved in that suit. They objerved that 
Indian Courts had no jurisdiction to settle a 
scheme the effect of which would be to take 
away the sole power of management from the 
eldest son of the last bead of the mutt, I 
ean see no analogy between the position of 
the head of a mutt and that of the trustees 
who are managing the charity concerned in 
this suit, so that decision has no bearing on 
the facts of the case before as. S<condlv, as 
regards the ratinamah, Exhibit B, it received 
the sanction of the Court and was embodied 
in the decree in Original Suit No. 211 of 
1911. Even if the guardian of a minor ia 

not capable of exercising that degree of dis- 
cretion which is necessary for the purpose of 
consenting to a compromise, it has been held 
that a Court can supply the defect arising 
out of the minor’a incapacity and, therefore, 
when the District Munsif gave bis sanction 
to the ratinamah decree, the appellants 
objection as to the guardian’s capacity to act 
for the minor trustee is no longer tenable. 
Lastly, on the question of notice, the first 
defendant did not object to the want of 
notice. Id paragraph 14 of the plaint, the 
plaintiff asserted that he bad given two 
notices demandiug delivery of possession cf 
the shops. There is no denial of this asset, 
tion in the written statemenU. This objec- 
tion, therefore, also fails. 

M. C. P. 

fecree modi'ied. 
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ALLAHABAD HIGH COURT, 
SecoMD Civil Appeil No. 1271 op 1918. 

January i7, 1921. 

Pfpssr!<:— Mr, Justice Piggott and 
Mr. Justice Walsh. 

PABAM HANSMAN TEWARl amd 

ANOTBER — DeKBMDABTS — A pPELLAIiTi 

versut 

DASRATHMAN TEWARl and another— 
Phintipfs — Respondents. 

Agra Tenancy Act (II of s*. 4, fi8,63 — Juris- 

diction of Civil and Revenue Courts— Suit for possession 
of pasture land, nature of — Ejectment — Revenue Court, 
jurisdiction of. 

A suit for po3SC99iou of land of which the defendant 
had the uso for {jrazing cattle and for arrears of rent, 
is ill effect a suit for ejectment against a tenant who 
is such by reason of his enjoying a right of pasturage 
in respect of the laud, aud as such the suit is 
cognisable only by a Kovenuo Court, [p. 771, col. ?! 
p. 77/, col. 1.] 

Second appeal, from a decree of the Addi» 
tional Subordinate Judge, Gorakhpur, dated 
the 12th August 1918, modifying a decree of 
the Munsif, Deoria. 

Mr. U. S. Bajpai, for the Appellants. 

Mr. S. P. Ofrosh, for the Respondents. 

JUDGMENT.— This suit was brought in 
the Court of the Mnneif of Deoria. The 
plaintiffs claimed, between them, to be the 
holders of the proprietary rights in respect 
of a particular plot of land 16 biiwas in area. 
They eaid that this land bad never been 
brought under cultivation, but grew from 
year to year a crop of tall grass known local- 
ly as kkar. They alleged that the defendants 
bad the use of this plot of land for many 
years by grazing their cattle over it, and 
cutting the tall grass if they saw fit to do so. 
They claimed that the defendants’ enjoyment 
of this land gave them no status higher than 
that of a licensee, although they admitted 
that rent was annually paid by the defend- 
ants. Briuging the suit, therefore, in the 
Civil Court, they claimed a decree for pos- 
Bession and arrears of rout for three years at 
the rate of Rs. 5 a year. The defendants 
pleaded that the suit as brought was not 
cognizable by the Civil Court, but should 
have been brenght as a suit for the ejectment 
of a non occupancy tenant in the Court of an 

Assistant ColUotor. They 

pleadings upon which issues were framed 

regarding the length and nature of the 

defeodantB’ poeseieior. the amount 

and the nooeseity or otherwise for the leeee 

of noti.e by the plaiotiffe to the defendante 
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^* 1 !°*"/-!** institution of a suit for ejestment. 
ibe Court of 6r9t instanoo found in favour 
of the plaintiffs on every point, ezsept as 
regards the amount of the rent, and passed 
a deeree m their favour for possession over 
the land by ejeetment of the defendants and 
for three years’ rent at the rate of Re. 1 a 
year. In appeal the Additional Subordinate 
Jndge has held that the alaim for arrears of 
rent wag not meintainable in the Civil Court, 
bat that the claim for possession by eject* 
ment of the defendants was eo maintainable 
and had been rightly deereed. He amended 
the decree of the first Court aosordingly, 
ihe appeal before na is against the decision 
of the lower Appellate Oonrt. Various points 
oave bsen taken and argusd with mush 
Jceenneas. It is contended that the land in 
8Qit IS in fact held by the defendants for 
agrioultaral purposes within the meaning of 
ieotion 4 danse (2) of the Local Tenancy Act. 
11 of 1901, Further, that whether this 
be BO or not, the defendants have been pay. 
mg rent on account of rights of pasturage 
within the meaning of the definition of the 
word rent ”in danse (3) of the eameseotion, 
and are, therefore “tenants” within the 
meaning of danse (5). From this it is farther 
argned that, if the defendants be held to be 
tenants upon this basis, they can only be 
Don-occnpanay tenant?, and are, therefore, 
liable to ejectment, if at all, by means of a 
euit brought under section 63 of the afore- 
eaid ienanoy Act, read with section 58. of the 
same. If the suit is one which should have 
been brought in the Coart of an Assistant 
yolleofcor the cogojzsnoe of the Civil Court 
A ^ section 167 of the same Teoanoy 

Act. A farther point has been taken that 
the position cf the defendants is in any case 
not that of mere licensees, that they have a 
prescriptive right to the enjoyment of this 
land which cannot be revoked at the will and 
pUamre of the plaintiffs and that, if the anit 
IS treated as one cognizable by the Civil 

♦ * then it 13 a suit against lessees, so 

inat notioe was neoessary under the appropri- 
ate provisions of the Transfer of Property 
A.t. IV of 1682. This ooBo ha, "bean 
referred to a Bsnob of two Judges because 
of a oor.flict of authority in this Court on the 
qaestion of the definition of agrionltural land 
and as to the effect of sections 58 and 63 of 
theLooalTenancy Act. Toe authority of Mr. 
Justice Cbamier in 


- i7i 


Huiatn] (l) is'^quoted for the proposition that 
a snit against a tenant of grazing land or 
in respect of ejectment from land solely uged 
for the purposes of pasturage is not entertain- 
hie by the Revenne Court. This deoigion is 
based on an older decision by the same 
learned Judge, which was not called in ques- 
tion before him in Abdul Qayu-n v. Fida 
Husain (1), and that again pnrports to follow 
a reported case of the Board of Revenue. 
Mr. Justice Ohamier obviously read section 
51 of the Tenancy Act as if the words “from 
his holding ” were to bo understood after the 
word ejectment from the previoaa aeotioD, 
He says, io the case in which he first dealt 
with this question, that both sestions 57 and 
58 obviously refer to ejectment from a hold- 
mg. There is clear authority of this Court 
to the contrary in the decision of a Bench of 
two Judges as Rameihar Singh v. Madho Lai 
According to the practice of this Court, 
the decision of a Bench of two Judges should 
be followed rather than that of a single 
Judge, if there appears to be conflict between 
them. We agree, moreover, with the reason- 
mg of Mr. Justice Ryves in Bamesk:tr Singh 
V. Madho Lai (2). One thing seems to be 
put qnite beyond question by the wording of 
the definitions of the words “land” and 
tenant ” in section 4 of the Local Tenancy 
Act, II of 1901, and this is, that a man 
may be a tenant”, subject to the provisions 

without being the tenant of a 
bolding . It seeme clear, therefore, that we 
ought not to import into section 58 of the 
Tenanoy Act any reference to a “holding” 
from the previous section. On the general 
principles governing the interpretation of 
btatutee, the more correct view would seem 
to be that the omission of all reference to a 
holding ’ in eection 58 was intentional, and 
was due to the fact that the framers of the 
Act reoognjzgd the point to which we have 
already called attention, namely, that a non- 
occupancy tenant need not necessarily be the 
^ holding. Toe decision of the 
Board cf Revenue, which weighed with Mr 
Justice Cbamier, prcnreded upon a very 
peculiar and unusual state of facts and we 
very much doubt whether it could be applied 
to a case like the present, where the defeod- 
anta are 10 the enjoyment for grazing purposes 

(1) bO fud. Ciia. 551{ 13 A L T S';! 
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of a speoiBed and limited plot of land. It 
is olear, moreover, from the recital of the faots 
ID the jadgment of Mr, Justice Ryves in the 
ease of Ratne$hnr Singh v. Uadko Lai (2) 
that the Board of Reveoue is quite prepared 
to entertain a suit in ejeotment against a 
tenaDt who is snob only by reason of bis 
enjoying a right of pasturage in respect of 
a particular area. We do not say tbat tbe 
question is altogether free from difficulty, 
but both tbe weight of authority in this Court 
and our own opinion as to tbe correct inter* 
pretatioD of section 5d and of the definitions 
in section 4 of Local Act, ll of 1901, are 
clearly in favour of tbe appellants. On this 
ground alone tbe order of tbe lower Appellate 
Court should be set aside- It seems, in any 
case, a wholly anomalous and undesirable 
result that the plaintiffs should be referred 
to one Tribunal for tbe decision of a claim to 
rent in respect of this land and to a different 
Tribunal in respect of tbeir claim to posses* 
sion over this land. We, therefore, allow this 
appeal and set aside tbe decisions of both tbe 
Courts below and, giving effect to theob* 
jectioD of the defendants on tbe question of 
jurisdiction, substitute for the decree of tbe 
first Court an order returning tbe plaint for 
presentation to a Court having jurisdiction, 
namely, the Court of an Assistant Collector. 
Tbe appellants are entitled to their costs of 


this litigation. 

V 
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Lahore- HIGH court. 

Letters Pitewt Appeal Nu. 5o op 1919. 
October 11, 1920. 

Frcccnl:— Mr. Justice Obevisand Mr. 

Justice Scott'Smith. 

PARMESHRI das aho another— 

Plaintipps— Appellants 
versus 

FAKIRIA AND orecbS— Defendants— 

RrSFONlBNTS. 

Civil Procedure Code (Act V of 1908J, 0- >'• 

scope of— Limitation, ground of exemption from law of, 
elated in plaint --Another ground, whether can be auftsc* 
guenfiy relied on, 

Tbe provlsiouB of Order Vll, rule 6 , of tbo f'ivil 
Procedure Code should ho construed in a icnsonablo 
and liberal Bpirlt and where iho plaint in a eait 
does not eUte the ground of exemption from the 


law of limitation, the Court should, save in very 
exceptional circumstances, allow the plaintiff to 
amend bis plaint by adding the ground of exemption. 

[p. 77», col 2 3 « 

Where a ground of exemption from the law or 
limitation is stated in the plaint, the requirements of 
Order VI I, rule 6 , are eatisded, but this does not 
preclude the plaintiff from taking another ground to 
get over the bar of limitation, if ho believes that the 
latter is the true ground, [p. 773, cols. 1 & 2.] 

Appeal from the decree of Mr. Justice 
Abdul Raoof, dated the 19tb November 
1919, reported as 59 Ind. Cas. 71, affirming 
that of tbe District Judge, Hosbiarpnr, dated 
the 28th April 1919, dismissing the plaintiffs 
elaim. 

Mr. Fakir Chand, for tbe Appellants. 

Mr. Aanafc Ohand Pandit, for the Respond- 
ents. 

JUDGMENT.— The facts of the case 
out of which this present appeal arises 
are given in tbe judgment of Raoof, J.i 
dated tbe i9th November 1919, in Civil 
Appeal No. U2C of 1919, and in the order of 

the Full Bench in the present appeal, dated 

tbe 2Dd June 1920*. . 

The Trial Court and tbe District Judge 
held tbat tbe plaintiffs’ suit for possession 
of tbe land mortgaged was 
time and by tbe provisions of Order 11, 
rule 2, Civil Procedure Code. Haoof, J., 
held tbat tbe suit was barred by Order 
II. rule 2, Civil Procedure Code, and 
upheld the orders of the lower °° 

that ground alone without deciding the 
question of limitation. The Full Bench 
of this Court having held that the suit is 
not barred by Order II. rule 2. it remains 
to decide whether it is barred by limitation. 
We proceed now to decide this point. 

Tbe phintiffs in their plaint eaid that 
tbe suit was in time on account of 
payments alleged to have been 
the defendants, but tbe Courts below be d 
that these payments were not proved. In 
ihe lower Appellate Court the plaioMe 

further urged that the “1“^: 

Bion in their written etatement, a^ted^he 
26th June 1S06, in the former ea.t wae 

an fg '“I*”', he LimHation 

X:r2. '.: :d“hn.Uatt. The Dietriet 

=r..!rs r. 

suit as It ought to j 0 

with th e proviMCne of Ord^YUjj:^" 

^*S€C 69 Ind. Cas. 71— 
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Civil ProBednre Code. He relied on Oohinia 
Mai V. Sania (l) and, holding that this 
RdmisaioD eonld not he relied upon in 
argamente, agreed the Trial Ooort 

that the suit was barred by time. Qobifxia 
Mai V. Sania (1), followed Jogethwar Roy 
V. Rai Noratn MiUer (2) and held that 
nnder Order yil. rale 6, Civil Prosedare 
yode. the plaintiffs were bound to show 
ID the plaint the grounds upon which 
exemption from the law of limitation was 
yaimed and that, as there was no mention 
in the plaint of the alleged acknowledg- 
ment of liability by the defendants, plaint- 
me could not be allowed to rely on it. 
It was pointed out in the course of the 
judgment (see page 295 of the record) 
that in that case the plaint did not even 
remotely suggest that any acknowledgment 
of whatever description had been made 
by the defendants so as to make section 
19 of the Act applicable. The Judges, 
therefore, had no hesitation in following the 
principle underlying the Calcutta case. 
Ihe present case is distinguishable, inasmuch 
as one ground of eseroption was mentioned 
in the plaint, and, therefore, the Drovaions 
of Order VII. rule 6, Civil Procedure 
Code, were complied with. In Hingu Miah 
V. Beramha Ohandra (3) it was pointed 
out that the case of Jogoihioar Roy v. 

Varain MiUer (2) did not lay down 
jny inflexible rule of la*, and it was 
held that if the plaint shows the ground 
of exemption the requirements of the 
Code were satisfied, but this does not 
preclude the plaintiff from taking another 
and an inconsistent ground to get over 
the bar of limitation if he believes that 
the latter is the true ground ; and the 
Court allowed the plaintiff to urge that 
the suit was not barred by limitation for 
a reason different from the one assigned 
in the plaint (see page 147*). A ruling 

n? ‘be case 

of Wwi Ebrahim Sayani v. Bai Rihimat. 

‘‘ ™ held that where a 
plaintiff does satisfy the requirements of 
8ect.on 50 of the Civil Procedure Code of 

m 9ft? '’bat iR in hfs opinion 

'll 26 Ind. Pas. 44!j 83 P R IQU. 9Q> pro 
1916, 192 P.W.R. 1914 ' P- L. R- 

W.'n*. IfiS. 

13 C. L. J. 139. 

J'* > 10 B om. L. R. 346. 
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the ground upon which he intends to get 
over the bar of limitation he ought not to 
be precluded from taking another and not 
inconsistent ground should he be later 
advised that the latter is the true ground 
Jogeshwar Roy v. Ra^ Earaxn Mitter (2) 
was dissented from in Ram Sukh Das v 
Ohulam Muhammad (5), where it was held 
that the provisions of Order VII, rule tj 
should be construed in a reasonable and 
liberal spirit and, save under very excep- 
tional circumstances, the Court of first instance 
should allow the plaintiff to amend his 
plaint so as to state the ground of ex- 
emption from the Jaw of limitation. 
Jogeshwar Roy y. ^aj Narain Mitter (2) 
and Qobinda Mal v. Santa (I) were dia- 
tiDguished. In our opinion, the present 
case 18 also distinguishable from the two 
latter oases. Here a ground of exemption 
was stated in the plaint, though the 
plaintiffs subsequently sought to rely upon 
another ground. We agree with the inter- 
pretatioD put upon the law in Yakub Ebrahim 
5at/ani v. Bax Rahimathii (4) and Hingu 

thlfth"* Ohandra (3) and sonsider 

that the plaintiffs should not be debarred 

from putting forward the admiesion of the 

defendants made by them in their written 

statement of the 25th June 1906. We 

no*e that a copy of that statement was 

lofo ® “‘b January 

191. , the case being decided one month 

after that date. The list which was filed 

with the copy makes it clear that the 

object of the plaiotiffi wee to ehow that 

the defendante had admitted the plamtiff,' 

right to poeeeeeion of the land mortgaged. 

It la, therefore, elear that in the Trial 

Oonrt they attempted to rely on thie 

etatement A perusal of tha etatement 

ohowB that It olearly amounts to an 

a.knowledgment of liability within the 

meaning of eeotion 19 „f the Indian 

Limitation Aot, and the present enit.hav- 

date of that aeknowledgment, is within time 

nnder Artiele 135 of the Limitation Aet 

It le also urged by Oonneel for the 

appellaots that the plaintiffe in the 

preyinne suit having ele.ted to ene for 

inteieet only bad no right to sue for poe 

eeeeion. and that, when a fresh default 

(6) 4'? Ind. Cas. 49f5; 103 P R iQist mo-d 
lOlfj 120 P.L. R. 1918. 
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waa mad© thereafter by the mortgagori, 
a fresh oaase of aetioD asoraed to them 
and time began to ran afresh under 
Artiele 135, We have heard arguments 
on this point, but having regard to our 
deeision that the suit is within time on other 
grounds we 6nd it unneoessary to deside it. 

We assept the appeal and setting aside 
the order dismissing the plaintiffs’ suit give 
thorn a deoree for possession of the land mort* 
gaged with oosts througbont against the 
defendants. 

Appeal accepfei. 


ALLAHABAD HIGH CODRT. 

Second Civil Appeal No. 649 of 1918. 
January 25, 1921. 

Fresent Mr. Justice Tudball and 
Mr. Justice Lindsay. 

SAHEB Ri-M—DiFENOANT— A ppellant 

versus 

Musammat QOBINDI— Plaintiff — 
Respondent. 

Succession CerhTicale rr// «/ 1^89^, s. 4— Suit 
againil person who is not n Succession Certt. 

ficnte, whether necessary. 

A succession certificate is not necessary in a suit 
bv a Hindu widow against a person for the recovery 
of debts duo to the estate of her husband 
collected by him and withheld from her. [p. 776, 

Se^ind' a'ppeal Irom » ° ^ 

Se.ond Additional Judge, Aligarh, dated the 
27th ol Fehrnary 1918 oonBrming a de.ree 
ol the Additional First Sabordmate Judge. 
Mr. Panna Lai, forth© Appellant. 

Mr. Paner;t. for the Respondent. 
JUDGMENT.— Second Appeals No?. o49 
d 650 of 1918 are between the same 
parties and arise out of the same suit. Go 
t^ho 18tb of November le9l one Har 
Narain executed a mortgage-deed for a 
Bumof R^. 903 in favour of three persone, 
Saheb Ram and his brother, Ajai Ram and 
their cousin Har Prasad Oa the 30th of 
July 191 J Saheb Ram and A341 Ram brought 

a suit for sale against the m-irtgagor on the 

baste of the deed. At that time Har Prasad 


;ci92i 

was dead. He left a widow, Govindi, and there 
was one Brij Narain, the son of Ajai Ram, on 
whose behalf a claim was put forward by 
Saheb Ram that be was the adopted son or 
Har Prasad, Therefore, he and Musanmat 
Govindi were made pro forma defendants to 
the suit. She applied to be made a 
plaintiff, claiming to be the heir of Har * J’®* 
sad. Saheb Ram took DO exception to this 
application, in fact, he avreed on the 
condition that she would pay half’^ the cofcts 
of the suit. She agreed to do this and was 
made a plaintiff. An application was also 
made on behalf of Brij Narain to be made a 
plaintiff to the suit and be was made a 
plaiutiff but without any condition as to the 
payment of costs. On the 23rd of ® T 

1911 the suit was dismissed on the ground that 
the whole of the debt bad been paid to Saheb 
Ram. Those payments apparently w®*"® 
to have been made in the years 1897 
Har Prasad had died in the year 1892, so 
these payments were made to Saheb Bam 
sabseqaent to the death of Har Praea • ^ 

the 2nd of December 1914, Mutamma 
Govindi, respondent to the present appeals, 
brought this Suit No. 318 of 1914 to recover 
from Saheb Ram Rs. 1.950. a half share of the 

money which be had recovered from the mort. 
gagor Har Narain, plus Bs. UO Tba pla.ut 8 
Lirued that the cause of astitin had as.rued 

to her from the date of “>• ‘J® '“'f 
whan it had scare to her knowledge that 

Saheb Rem had oulle.ted the money 
mortgagor. Saheb Ram raised four points in 

He first of all pleaded that he had 
not received the money from the mortgagor 

(2) He next pleaded that the snit was bar- 

red by time. , . • 

(3) He then pleaded that the 

wae not entitled to more than a ono-third 
share in the amount recovered, and, lastly, 

(4) He pleaded that Musammai Govindi 
was not the heir as Brij Naram was the 
adopted son of Har Prasad and m 

presence she had no title. 

During the pendency of the suit 
Govindi applied to the Dietnet ^ “ 

eneeeesion eertifioate to enable her to re.over 
thieenmcf Be. 1.9.h0 from S-iheb Ram aa 
being a debt due to the estate of her 
The District Judge granted her a ~mn 
aertifisate and she produced ^ 

Court of Bret instance held against Saheb 
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on all points exaopt one, t, as to the ehara to 
whieb Afttjarnwnt Govindi was entitled, It 
held that she was entitled to oni third and not 
one-half of the sum reaovared by Saheb Rita. 
Both parties appealed. Musjmiiat Goviodi 
urged OD appeal that she wae entiled to a 
one half ehare. The defendant pleadad that 

entitled to anything at all. 
Whilst the appeals were pending, an appeal 
was preferred in the Saeoesslon Cartieoate ease 
of Brij Narain to the High Court 
and, finally, the suoaession.oertifieate granted 
to Mutammat Govindi was withdrawn. It 
appears that in the year 1894 Saheb Ram had. 
as gnardian of Brij Narain. applied for a 
Buoaession eertifiaate in respeat to other debts 
whioh were due to the estate of Har Praeai. 
After the deaision of the High Court an 
appliaatioa was made for extension of the 
eertifiaate of 1894 in respsat to a sum of 
Ks. 1,950 whiah was said to be due to the 
estate of the deoeased, Har Prasad, under a 
dearee in a Suit No. 318 of 1914 by the Se- 
eond Additional Subordinate Judge of Ali- 
garb. Now, this deiree was the dearee whiah 
was passed by Ihs Court of first instanae in 
this very suit No. 318 of 1914 in favour of 
Govmdi against Saheb Ram. On appeal, the 
Uietnat Jndge held that Musammat Govindi 
was entitled to a one-half share in the amount 
03l ..led by Saheb Kara, He heU that the 
Bait was not time barred, and that Brij 
Narain was not the adopted son of Hjr 
I rasad. He, therefore, deoreed the plaintiff’s 

c dismissed the appeal of 

i e Saheb Rjm now eomes to this 

tJourfc. He prastioally presses all the same 
points again. 

V'fi firstly, that the suosession 

aertihoate granted to Musz'nmtt Govindi 

Joo«er 

eptitled to a deoree against Saheb Ram. In 

sestion 4 of the Saaeession 
ertifieate A«t does not apply to the fasts of 
the present ease. Thit eaetion says that. 

dehtnr pass a desree against a 

hifl .1 of a deoeased person ior payment of 

toH?a to b3 entitled 

Dart: tht °f the deaeasad person or any 
Dersnn “poo “o appIioatijQ of 

soeititled. toeieoute 
XL “ debtor a deoree or order for 

his debt exospton the prodao- 

oertifiifiu^ parson so olaiming of a snooession 
6 ite, eto. In the present oase Uwam- 


mit Govindi ii suing not a debtor of ths 
eitite of her husbind but a person who has 
wroDjiully eolleitoi debts due to tbiteetata 
aud is holding them as against her. The 
oolleetiooof the debts was made long after 
the death of Har Prasad. The mo-iey in 
Saheb Ram’s hands ie due to the heir of Har 
Prasad but Saheb Bam in no aaase ean be 
said to have been a debtor to the eotata of 
Har Prasad. Sootion 4 of the Saoiession 
Oertifisate Aofcwae olearly adopted to ppoteot 
a debtor when oaMed upon to pay a debt 
due by him to a deseased person. Har 
Narain, the original mortgagor, if he had not 
paid off the debt, would havo bseo a debtor 
snob as is eoatemplated uader seitioa 4. 
Saheb Ram, io the oiroamifcaaiei of the 
praeent ease, is no sueb debtor and in oar 
opinion Musiwuii Govindi had no nejee lity 
whatsoever to prodaoe a ausassiion eerbifi. 
oate in this likigatieu, The deilsioa of this 
Coart io the matter of the eussession eertifi- 
oate and relating to B.nj Narain’s alleged 
adoption, is in no wayfiaalor bindiag betweea 
the parties. Ssetioa 25 of the Ajt ie vary 
olear indeed on this point. 

It is next pleaded that the question of 
adoption is ret juiic 2 (a by reason of an award 
passed in the year 1901. This award was 
paised iQ a suit brought by Sluumn'it 
Govindi agaiQst B.-ij Naraiu in raspsib to 
the estate of Har Prasad. The matter 
was referred to arbitration. Toe deoree 
whieh was ultima'ely pasied in the oaie is 
not upon the reiord. The award of 1901 
shows that, by an agraameot of partiee the 
arb'.tratora maintained eaih of the parties 
in posseeslon of those portioas of the estate of 
waioh they were already poesesied. There is 
no deoisioa in the award of the disputed quse. 
tnn of adoption. It ie true that in oertain 
plaoes in the award the word ‘mutbinnt* 
(adopted) has baen entered after the name of 

Brij Narain batabove the line. Thiseatry 

aoeording to the finding of the Oonrt balow, is 
a subsequant inbarpelation and not a genuine 
eitry but in any ease thare ia no deiisioo in 
the avard that B.’ij Narain is theadopted 
son T.ie arbitrator, inoraly aut the knot 
w.thoQb untying it. The deiree passed on 
the baiijoftheavarJie not proJuoed and 
there IS no deoiaion before uj by any ae-n 
patent Court ou the disputed question of 
adoption. Toe fioiio^ by the Court balow 
ou the evidenue before it that the adoption 
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has not been established is a findins of fast 
and as snob is bindiog on ns. The whole 
evidense has been disonssed by that Goart 
and we are bound by that Ending, 


appeal. We, therefore, dismiss it with 
sosts inoladiog fees on the higher soale. 

Appeal dtsmUsed, 


In regard to the question of limitation, 
it is urged that limitation began to ran 
as against Saheb Ram from the moment 
he sollested the debt, that is, from the 
years 1897-1903, and the suit having been 
brongbt more than three years after the 
money was reoeived by him is now barred 
by time. The plea oomes very badly out 
of the month of Saheb Ram who, in the 
year 1910, institoted a suit against the 
original mortgagor to resover the mort* 
gage«money on the ground that it had 
not been paid. If ever a fast is olearly 
proved it is beyond doubt in the present 
ease that Saheb Ram, having oolleeted 
the money, oonaealed that fast from 
idusammat Goviodi who was entitled to a 
share therein ; not only that, but be brought 
a suit (a suit whieh must have been false 
to bis knowledge) to oover his traeks, and 
Musammat Govindi is fully jnetihed in law 
in stating that it was not until the 23rd 
of November 1911 that she was aware of 
the oolleetions of the m')ney by Saheb 
Ram. Seetion 18 of the Limitation Aot 
elearly would apply to the faots of the 
present ease. When Muiammat Govindi 
applied to be made a plaintiff in the suit 
Saheb Ram aotually allowed her to be made 
a plaintiff and made her responsible for half 
the eoets of the suit. The plaint was Bled 
on the 2nd of Deaember 1914. It was 
within time beeaure the 23rd November 
1914 fell on a holiday and the Courts did 
not re-open till the 2Dd of December 19 4 
the claim was. therefore, within three years 
of the 23rd of November 1911 and is within 

time. 

Finally, there remains the question of the 
share to which Muiammat Govindi is 
entitled. We think the decision of tbs 
Court below on this point is quite correct, 
specially in view of the fact that when 
Musammat Govindi was made a plaintiff 
in the suit of 1910 Saheb Ram allowed 
her to be made a plaintiff on condition 
that she would pay half r-f the costs of 
the litigation, thereby tacitly admitting that 
ebe was entitled to half of the amourit 
sollected. There is no force in this 


LAHORE HIGH COURT. 
Misccllameocc First Civil Appsal No. 1516 

OP 1920. 

November 30, 1920. 

freccni:— Mr. Shadi Lai, Chief Justice, 
and Mr, Justice LssHe Jone*. 
GANESH das ISHAR DAS 

— DePENDiN'lS — Appbll*nts 

versus 

DURGA DAT-JAGaN NATH— Plaihtipps 

— RgoPONDSNTC. 

Civil Procedure Code (Act V oj Sch.II.para. 

\B— Agreement to refer dispute to arbitration— Slay of 
suit— Discretion of Court— Burden of proof. 


When a Court is apprised that a suit has been 
Htituted in contravention of an arbitration agree- 
ent the ' ourt has e discretion to stay the snit, and 
.o hurdeu lies on the plaintiff to show that some 
ilBciont reason e.Kists why the matter should not be 
, referred, and not on the defendant to show that no 

ich reason exists. Cp- ' 77, col. l.J , 

MUcellaneouc first appeal from the order 
Uhe Senior Subordinate Judge, Piret Class, 
lelhi, dated the Lt April 1920. refusing 
) stay the case for arbitration. 

Lala Molt Srgir, R. S , for the Appellants. 
Mr Fnlir Chand, for the Respondents. 
JUDGMENT.— The plaintiff in this case, 
6rm of Delhi merchants, sued the defend- 
nt. another Delhi firm, for a Urge sum 
8 damages, alleging that the defendant 
ad contracted to supply 75 cases of long 

loth at certain rales, which are not in die- 

nte, but had given delivery of 38 cases 

°Oq the 8tb January 1920 the defendant 
ut in pleas and. at the same time, an 
pnlicatL under Schedule H. 

8 that the suit might be e ayed on the 
r,mQd that -lau-e 15 of the contract between 
he petiee contained a provision to the follow- 

"•■lor or di.pute ari-in* io .onne^ 

ion with this contract, unless an amicable 
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Bettlemect oan be arrived at, mast be 
referred to arbitration in Delhi in aeoord- 
anee with the Sorvey and Arbitration Rales 
of the Delhi Hindastani Mercantile Aesooia* 
tion.” 

The Senior Subordinate Judge, following 
Ohaj'ju ifa? and Oompnny v. Gurmukh 
Singh‘Bhagwan Dos (1), a Single Benab judg* 
ment of the Chief Court, declined to stay the 
suit and the defendant has hied the present 
appeal in this Court. 

Okaiiu Mai and Company v. Gurmukh 
Singh BhagwanDas (1) is not an independent 
authority but follows another unreported 
Single Bench judgment whiob has been 
printed as Charles Louis Drefus v. Jai Ohand 
C^), in which it appears to have been held 
that, despite an agreement to refer, a dis- 
pute arising from total non>delivery could 
not be treated as one for arbitration. The 
case, however, was heard on a petition 
for revision, no authority was cited, and 
it was coDsideied that it would be 
inequitable in the siroumstanoes to compel 
a merchant carrying on businecs at Lahore 
to submit to arbitration in Karachi. 

Counsel for the plaintiff«respondent has 
not been able to cite any other authority 
in support of his position and we are not 
prepared to draw the dietinoticn for which 
he contends, as it is clear (hat there are both 
a claim and a dispute arising out of (be 
contract between the parties. There iscothirg 
invalid in the egreemeot to refer, and it has 
been held in Dinabandhu Jana v. Durga Prasad 
Jana (3), which follows Hodgson v. Railrtay 
tatsengtrs' Asiuronce Company t-l), that when 
a Court is apprised that a suit has been 
instituted in contravention of an arbitraticn 
agreement the Court has a discretion to et(y 
the suit, and that the burden lies on tbs 
plaintiff to show that some sufBoient reason 
ez'sts why the matter should not be so 
referred and not on the defendant to show 
that no such reason eriets. 

We hold, therefore, that the reason given 
by the Court below for declining to stay 

(I) 42 Ind. Cas. Sf; "2 P. R. 19l7j 139 P, W. R. 

1917. 

(2 18 Ind. Cas. 316j 54 P. W. B. 1013: 124 P. L. U. 

1918. 

(8i 61 Ind. Cas feO; 48 C. 1041; 29 C. L. J. 309: 23 
C. W. N. 7>6. 

(4) (1862; 9 Q. B..r. 168. 


the Isnit was incorrect and we allow the 
appeal. We do not, however, deal with 
the application ou its merits, but remand it 
to the lower Court for decision in accordance 
with the provisions of paragraph 18 of the 
Second Schedule. Costa will be costs in the 
cause. 

Appeal aeceptei. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 148 

OF 1920. 

January 3i, 1921. 

Present'. — Mr. Justice Piggott and 
Mr. Justice Walsh. 

Srimdti PRAMlLA DEVI — Pstitioner — 

ApPELLaMT 

xetsus 

CHANDER SHEKHER CHATTERJI 
AMD AKOruiR— O pposite Parties — 

RbJ'POHDENTS, 

Hindu Law — Dayabhaga School — Succession — Suc- 
cession certificate— Daughter, widowed, whether to be 
p'clerred to grandsons, 

A. childless widowed daughter of a deceased Hindu 
ia not to be ;.i'eferred to the son.i of another daughter 
in the matter of obtaining a certificate for the uollec- 
tion of debts liuo to tho deceased, notwithstanding 
that, under the Hindu Widow’s Re-inarriage Act, 
there is a probability of _^the widow re-marrying, 
[p. 778, col. t ] 

First appeal from an order of the Dis- 
trict Judge. Allahabad, dated the 25th of 
May 1920. 

Mr. N. Mukerii, for the Appellant. 

Messrs. H. K. Mukerjt and Vishun Nath, for 
the Respondents. 

JUDGMENT.-The Court below had to 
decide about the granting of a sncceesion 
certificate for the collection of certain 
debte due to a deceased Bengali Brahmin, 
Babn Kaiuoamoy Bacerji. The rival appH- 
c^nts vvere a widowed daughter with no 
children and two sons by another daugh- 
ter prfvioQsly deceastd. The learned D,s. 
triot Judge has given preference to the 
sons. He had only to determine piima 
Juc.e which of the parties before him had 
a preferential claim. We think bis deci- 
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»ion was alearly right. It has bseo ood* 
tended before ns, as it was in the Conrt 
below, that the daughter, who was a ahild* 
less widow, should not be postponed to the 
BODS of the other danghter in the matter 
of inberitaDoe, beoause.noder the provisions of 
the Hindn Widow’s Re marriage Ast, XV 
of 1856, there was always the possibility of 
her marrying again. In support of this, one 
ease in the Oalsutta High Ooort has been 
laid before us, as it was before the Court 
below. It is that of Snemutty Bimoh v. 
Dcngoo Kansaree {\). The point in question 
is dealt with in a brief end snmmaiy 
manner at the slose of a judgment dealing 
mainly with another matter. It is not 
referred to in a standard book, like Tre> 
velyan’s Hindu Law, where three other 
authorities of the Calsutta High Court are 
quoted for an interpretation of the law 
against the claim of this appellant. As 
long ago as the 14th of February 1865, 
in Binode Koomaree Dahee v. Purdhan Qopal 
Sahee (2), the learned Judges of the Cal* 
outta High Court said that daughters who 
were barren, or widows without male issue, 
or mothers of daughters only, sap, under 
no eirsumstanses, inherit, The sameprinoi* 
pie was followed in a later ease to be 
found in Radk'i Ki$hen Manjhee*^, Rajah Bam 
Mundul (3). The point has been reaently 
re*ooD8idered by a Bench of the Calcutta 
High Court in Muhunda Lai Ohnckeibutly v, 
Manmohini Debt (4), where the judgment 
expiesely refers to the provisions of section 
4 of the Hindu Widows’ Re-marriage Act, 
XV of 1855. The terms of that section, 
to which we have referred, seem to bear 
out the view of the learned Judges of the 
Calcutta High Court in the latest reported 
decision. The Court below, in a proceed- 
ing of this sort, was clearly right in accept- 
ing the view of the law which seems to 
have been generally acted upon in the 
Calcutta High Court where oases under 
the Dayabbaga Law are likely to come op 
for decision. Something has been eaid 
about a point taken as to the reepondentp, 
that ie to ray, the daogbter’a eons, not 
having peifoimed the funeral eeremonies ; 
but we can find no autbrrity bearing out 

(1) 19 W. H.JS9. 

(2) 2 W. R. 176. 

(3) 6 W. R. 147. 

(4) iQ Ind Cns. 803j 19 C. W, N. 472, 


the contention of the appellant on this 
point. On the materials before him the 
learned District Judge was right in granting 
the sucosssion sertiBcate to the respond- 
ents. We dismiss this appeal accordingly 
with cost?, including fees on the higher 
scale: 

Appeal digmissed. 


CALCUTTA HIGH COURT. 

Apfial prom Appellate Decseb No. 1503 

CP 1919. 

Aoguet 18, 1920. 

Sir Asntoih Mookerjee, Kt., 
Acting Obief Justice, and Justice Sir 
Ernest Fletcher, Et. 
BHAQIRATH MALOamdotress— 
Difemdants — Appbllimta 
versui 

ANNADA PROSUNNA MUEHAPA* 
DHAYA->Pliimtipp and others — 
Deperdahts — Rbsponoents. 

Fisitery, right of, proof of^Public navigable river— 
Burden cf proof. 

Where in a suit for a declaration of right to a khal 
and for recovery of possession by eviction of the 
defendant, the latter asserts that the disputed khal 
is a public navigable river, wherein he has a right 
to fish, cither on the basis of prescription or by 
immemorial cusloD), it is necessary to determine, in 
the first instance, whether it is or is not a public 
navigable river, and it is for the plaintiff to prove that 
there was a grant of the bod of the river to the 
Zemindar at the time of the Permanent Settlement, or 
that, although the channel was a public navigable 
river, there was in reality a grant of several fishery in 
favour of the Zemindar, [p. 780, col. 1.] 

Appeal against the decree of the Addi- 
tioual Subordinate Judge, Ehulus, dated the 
Vth of May I9l9, reversing that of the 
Munsif, First Court, at Bagerbat, dated the 
27tb of May 1918. 

FACTS appear from the judgment. 

Babu Mohaiira Uofh Boy (with him Baba 
Feari Mi'han Chalferjee) for the Appellants.— 
The defendants are the appellants. The 
appeal arises out of a suit for declaration of 
plaittifi’s pafni right and for recovery of 
possession and eviction of the defendants. 
The plaintiff's ease ie that be ie a painidar 
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noder the Government, that the hkal in 
dispute belonged to him by virtne of the 
paint settlement from the time of the Per- 
manent Settlement, and that the defendants 
had C 1.0 right of fishery therein. The defense 
was that the defendants had aright to fish by 
pressription and that the river was a pnblia 
navigable river. The Court of first instante 
gave a partial dearee. The Court of Appeal 
below deoreed the suit in full. I submit the 
learned Munsif was right in finding the 
river to be a publie navigable and tidal 
river. His finding was based on inspeotion. 
The lower Appellate Court also seems to 
have asaepted that finding. It does not find 
that there was any grant by the Government 
of the bed of the river at the time of the 
Permanent Settlement. Theevidenoe of suoh 
a grant must be olear and aonalusive. Refers 
to Snnath Boy v. Dinabandhu Sen (1). The 
quinquennial papers are inadmissible to prove 
Bueb grant. The first Court's finding that 
the plaintiffs bad not exalueive user of the 
fishery and that the publia used to fish in the 
river wbiah was publia, navigable and tidal, 
has not been dieplaoed- 

Babu Dtearkanoth Ohakirbutty (with him 
Babu Irohodh Chandra Chaltirjee)t for 
the Respondents. — The appeal is wholly 
aonaludcd by the findings of faot. The 
lower Appellate Court has found that 
the plaintiff bad title to fish and that 
the defendants had no title thereto by 
preseriplion or immemorial oostom. Refers 
to Aiiorney’General'v, Emerton (si). 1 submit 

the defendants have not made out any gocd 
ease for seaond appeol. 

Babu Mohtndranaih Soy replied in brief. 

JUDGMENT. 

^ MrsERJEt, Aero. C. J. — This is an appeal 
by the defendants in a suit for deelaration 
of a paint right to what is deseribed in 
the plaint as the disputed Sasbikbali khal 
and for resovery of possession on eviotion of 
the defendants. 

The plaintiff is patnidar of an estate 
known as Perganna Rangdia, whieh bears 
No. 235 on the Revenue Roll of the 
Jessore Colleetorate, and No. 163 on the 

(1) 26 Ind. Cas. 467; 42 C- 48P; 18 0. W. N. 1217; 
(1914) M. W. N 654; 1 L. W. 733; 16 M. L. T. 319; 
12 A. L. J. 1193; 20 C. L. J. 385; JG Bom. L. &. 901; 
41 LA. 221 (P. C.). 

(2) (1891) A. 0. 649; 61 L. J. Q. B, 79; 65 L. T. 
664j 65 J. P. 709, 


Revenue Roll of the Khulna Colleetorate. 
His ease is that the disputed khal was 
settled with the Zemindar at the time of 
the Permanent Settlement and that the de> 
fendants have unlawfully ezeroised a right 
of fishery therein. 

The defendants repudiated the slaim 
and asserted that the disputed khal was 
a public navigable river, wherein they 
had a right to fish, either on the basis of 
prescription or by immemorial onstom. 

The Trial Court found that the river 
Sasbikhali belongs to the plaintiffs as 
appertaining to the Perganna Rangdia, 
and made a decree in bis favour for ez> 
elusive possesion of a portion of the dis* 
pnted stream. Thereupon, an appeal and 
a eroBs-appeal were preferred to the 
Subordinate Judge. The Subordinate Judge 
has deoreed the elaim in fall, He has 
devoted a eonsiderable portion cf his jndg> 
ment to the investigation of the question 
whether the defendants bad established 
(heir alleged tight to fish in the khal on 
the basis of either presoription or immemo* 
rial eustom. His oonolusion is, that the 
defendants have acquired no snob right. 
This determination, in our opinion, is not 
liable to be ohallenged in second appeal. 
But the deoision of the Subordinate Judge 
upon the question of the alleged title of 
the plaintiff is defeotive. and cannot be 
supported. 

The Subordinate Judge refers to thedeoi- 
sions in Hori Das Mai v. Mohamed Juki (3) 
and Saicouiri Qhesh v. Sec/etary of State 
for India (4) as authorities for the pro- 
position that, in certain circumstances, 
a tidal and navigable river may become 
private property. But he has not found 
the nature of the stream in this par- 
ticular case, which is a a matter of vital 
importance for the determination of the 
controversy between the parties. If the 
stream was a public navigable river at 
the time of the Permanent Settlement, 
it is extremely improbable, as was pointed 
out by tbe Judicial Committee in the case 
of Jagadindra Nalh Bop v. SfcreUry of State 
jor India'_{b)y vbat its bed could have 

(3) U C 434 (P. B.); 5 Ind. Doc. (n. s.) 1049 

(4) 22 C. 252, 11 Ind. Dec. (n. 8.) 170. 

(5) 30 C. 29i (P. C.); 30 I, A. 44; 7 C. W. N. JO .3 
5 Bom lii K !• 
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been settled with the Zamindar, as part 
and paroel of bis grant. On the other 
band, althooch the bed may not have 
been so settled, it is sonoeivable that a 
several fishery of a pahlis navigable river 
whi^h passed throngb the ambit of bis 
Zamindari might have been granted to 
him. It is oooseqnentlv neoessary to deter* 
mine, in the first inetanoe, the natore of 
the stream, whether it was or was not a publio 
navigable river. If the qaestion is answered 
in the negative, the plaintiff may suaoeed by 
proof of a grant of a several fishery. As was 
pointed ont by the Jndioial Committee in tbe 
ease of SrinatU Roy v. Dinabandku Sen fl), 
Booh a grant of several fiebery need not 
be established by a direct proof of tbe 
grant. The indgment delivered by Lord 
Samner in the ease jost mentioned de< 
soribes the varioas kinds of evidenoe whish 
may he addnoed in proof of an original 
grant of this desoription. Tbe deaision in 
Attorney-Oeneral v. Emersoi (2) points 
to the same sonolaeion ; Lord Hersohell 
observed in that ea^e that ‘the possession 
of a right ot several fishery is evidense 
(if the ownership of the soil over whioh 
it is exeroif^ed.” It has undoabtodly been 
laid down in more than one ease that 
the ownerahip of a several fishery raises 
a presumption that the freehold is in the 
grantee of the several fishery. And Baron 
Parke, in delivering the indgment of the 
ICxohequer Chamber in //o'/ori v. Rniley (6), 
Slid, "a several fishery is, no doubS prima 
/-jctV, to he assumed to be in the soil of 
the defendant.” It is oonaequontly no- 
oessary for the plaintiff to prove either that 
there was a grant of tbe bsd itself of tbe 
Z-mindariat the time of the Permanent 
Settlement (whioh would be aonsistent with 
the theory that the disputed ohaonel was 
not a pnblie navigable river but a khal 
lis alleged by the plaintiff) or that, although 
tho ohannel was a publio navigable river, 
there was In reality a grant of a several 
fisheiy in favour of the Zemindar. On 
this point, evidence furnished by the 
Ihok map and the quinquennial papers 
will be of great value. Their weight must 
be determined along with Fuoh evidense 
as there may be on the reaoid of exolusive 

(tt) (1H19) 13 u D. 426 at p. 4S4: J8 L J. Q. 

B. lOBj 13 3'^- E. 11. 1326; 78 R. R. 432. 


tm\ 

naer of a several fishery by the plaintiff 
or his predeaeesor. The respondents have 
nrged that the ease is eonoluded by the 
findings aontained in the judgment of tbe 
Subordinate Judge on tbie point, but we 
ere nnable to aaoept that oontention 
ae well founded. On tbe other band, there 
are exprfssions in tbe judgment of the 
Subordinate Judge wbiab indioate that he 
did not realise tbe distinotion between the 
different points of view from whioh the 
ease should be approaobed. 

The result is that this appeal is allowed, 
tbe deoree of the Subordinate Judge set 
aeide and the ease remitted to him to be 
re- heard in aooordanae with law. Tbe 
question of the alleged right of tbe de* 
fendants will not be open for re^oonsidera* 
tioD. it must be taken to have been finally 
deoided against them ; the only point for 
•onaideratioD will be tbe title of the 
plaintiff. 

Costs will abide the result. 

Fletcber, j. — I agree. 

Appeal allowed', 
Oaee remanded. 


MADRAS HIGH COURT. 

Second Cji'il Appeii. No. 1501 op 1919. 
September 20, 1920. 

Present-. — Justioe Sir William Ayling, KT,,and 

Mr. Juetioe Odgers. 

R SINGARIAH OHETTY— Depindaht 
No. 3— Appellant 
vertus 

CHINNABBI alias MUNI REDD! and 
OTHERS — Plaintiffs and Defendants Nos. 2, 4 
AND 5 — Respondents. 

Civil Pn.cedure Cotfe (Act V of 1908^, 0. XXI, r. 63 
— Attachment -Claim based on mortgage disallowed — 
Suit tor declaration of right dismissed — Subsequent suit 
to enforce mortgage, \uhelher mahitainable. 

Where property isattaohod in execution of a decree, 
and a claim to the property by a third party baeed 
on a mortgage is disallowed, aud a suit by him for 
declaration of his mortgage-rights and that these 
would not be affected by tbe attachment is dismissed, 
the order disallowing his claim is conclusive under 
Order XXI, rule ">•, of the ' ivil Procedure fode, and 
lie is debarred from re-agitating bis rights by means 
of a regular suit to enforce the mortgage, [p. 782, 
col. 1; p. 788, col. 1.] 
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Seoood appeal a^raiost the deoree of the 
Court of the Sabordicate Judge, North Aroot. 
in Appeal Suit No. 153 of 1917, (Appeal 
Suit No. 364 of 1917, on the 6Ie of the 
Distrist Court, North Aroot), preferred 
againet the deoree of the Court of t^e 
Distriot Mnnsif, Tirupathi, in Original Suit 
No. 198 of 1916. 

FACTS appear from the judgment. 

Mr. 0, V. Ananthakrishna lyer^ for the 
Appellant. — The present suit of the plaintiff 
is not maintainable. The plaintiff put in 
a olaim based on this mortgage when 6ftb 
defendant attaohed the bypotheoa before 
judgment in Original Suit No. 872 of 1913. 
The olaim having failed, hs 6Ied Original 
Suit No 919 of 1914 to set aside the order 
on the Qlaim*petition whieh was also die* 
missed owing to plaintiff’s failure to eomply 
with an order as to payment of oosts. The 
effeot is that the order on the elaim>peti-> 
tion has beoome oonolusive within the 
meaning of Order XXI, rule 63, Civil 
Prooedure Code. Plaintiff eannot now, 
under the guise of enforoing bis mortgage, 
re^agitate the same matter in oontraven* 
tion of the provisions of Order XXI, rule 63. 
Vtlu Fadayachy v. Arumugamy txUai (1) 
and Rama^ami Vhetii v. Altgiri Chetli (2). 
What was praotioally deoided in the order 
on the slaim*petition was the 6fth defend* 
ant’s right to treat the bypotheoa as the 
property of Ist and 2od defendants’ was 
established in opposition to the plaintiff’s 
right. That has been oonolusively deoided. 
The plaintiff's rights oease to esist. 

Mr. 0. Fadmanabha Iyengar (with him 
Messrs. T. K. Httnwas Thathachariar and N, 0. 
Vijiaraghaia Iyengar, for the Respondents. — 
The olaim order did not go beyond the prooeed* 
ings in whieh it was passed. It is not oonolubive 
against the anotion*pnrobaeer in another pro* 
•eeding. The order does not affeot the plain- 
tiff’s right to enforoe bis mortgage. See 
Umeih Ohiinder Hoy v. R'ti Bullubk Hen (3), 
Jbrahttnbhai v. Kabulabhai (4i and Kamint 
Kant Boy v. Ram Nath Chuckcrbutty (5). 

JUDGMENT. 

Atlimg, J.— >Tbie appeal arises out of a 

(1) 68Ind. Cas. 4Sl{ 3S M. L. J. 397} ILL. W. 
043,27 M. L. T. 812. 

(2) 27 Ind. CaB. 800. 

(3) 8 0. 279; lO C. L. R. 20i; 4 Ind. Dec. (n. b.) 
178. 

(4) 13 B. 72} 7 Ind Deo. 'y. s ) 49. 

(6) 21 0. 266} 10 Ind. Dec, (n. b .) 800. 


suit on a mortgage*bond ezeouted by the 
guardian of deiendant* Nos, I and 2 in 
favour of plaintiffs. Before its institution, 
the mortgaged property had been brought to 
sale by fifth defendant in ezeention of a 
deoree obtained by him against defendants 
Nos. 1 and 2 (Original Suit No. 69 of 1914 
on the file of the Distriot Mnnsif of 
Tirupati) and pnrohated by defendants 
Nos. 3 and 4. Toe latter opposed the suit 
alleging (1) that the snit mortgage was 
only a fiotitions dooument without oonsidera* 
tion, and (2) that the snit was otherwise 
not mainatainable. The first defense, though 
soooeesfol in the Court of first instanoe, 
was found against by the Subordinate Judge 
in appeal; and we are not now oonoerned 
with it. The Subordinate Judge, however, 
in giving a deoree for plaintiffs omitted to 
ooDsider the objeotions to the maintain* 
ability of the suit ; and it is with these, 
whioh have been pressed on ns by Mr. 
Ananthakrishna Aiyar on behalf of third 
defendant, the present appellant, that we 
have to deal. 

The main objeotioo is based on Order 
XXI, role 65, Civil Prooedure Code, and was 
oonsidered and rejeoted by the Distriot 
Munsif on issue No. 2. 

The facts are these. Prior to Original 
Suit No. 69 of 1914, fifth defendant bad 
instituted another snit against defendants 
Nos. 1 and 2, Original Suit No. 8?2 of 1913, 
and bad effected an attaohment before 
judgment of the suit property under 
Order XXX VIU, rule 6. Plaintiffs preferred 
a olaim based on their mortgage. This 
was dismissed, Thereupon, plaintiffs tiled a 
suit, Original Suit No. 919 of 1914, for a 
deolaration of their mortgage-rights and for 
a deolaration that these would not be affeoted 
by the attaohment. 

This suit (Original Suit No. 919 of 1914) 
was eventuuHy dismissed, The plaintiffs 
were first granted leave to withdraw it 
eouditiocally on payment of the ousts of 
defendants ; but, as they failed to do this 
within the time allowed, the suit stood dtS' 
missed. 

Appellants oontend that on the dismissal 
of this suit, the order on the olaim peution 
beoamo oonolusive under Order AXl rnle 
63 5 and that the result is to pre*alude 
plaintiffs from enforoing their mortgage 
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against the suit* property noder any airoam- 
etanoe whatever. 

It has been held by a Fall Beneh ot this 
Conrt in Mallikharjuna Fratada Naidu 
7. UatlapaUi Virayya (6) that Order 
XX(, rule 63, applies to orders on the 
olaims preferred to property attached before 
jadgment, and if appellant had parohased 
the property in exesotion of the deoree in 
Original Sait No. 872 of 1913, there oonld 
be no room for donbt, 

This is, of eoarse, a sait to enforoe the 
mortgage, not to oonteat the order on the 
•laim petition under Order XXf, rale 63. 
Bat that makes no differenoe. If plaintiffs 
are ooneladed from setting ap their mort* 
gage in oonneotion with any prooeediogs 
taken against the property in parsaanoe of 
Original Sait No. 872 of 1913 and this 
effeet, at least, mast be given to the word 
'sonolasive' in rale 63 then it woald be 
redisaloae to oontend that they might, 
nevertbelesp, enforoe it against a parobaser 
of the property in exeeation of the deoree 
Vide Sadasiva Aiyar, J., in Velu Padayachi 
V. Arumugam Fillaii ), Mr. Padmanabha 
Aiyaogar, however, for plaintiffs, seems to 
distingaish the oase on the groond that 
appellant parohased in exeoution of another 
deoree altogether, and that the order on the 
olaim*petit{on is only oonolasive as regards 
the parties to the same and for the parpose 
of the sait or exeoution in oonneotion with 
which the olaim was preferred. The oor* 
reotness of this argument, of ooaree, depends 
on the meaning to be attaohed to the word 
'oooolaeive' in rule 63 of Order XXf. 

On behalf of the respondents we are 
referred to llmesh Ohunder Roy v. Ra) 
Bullubh Sen (3), Ibrahimbhai v. Kabula’ 
bkai {4) and Kamini Kant Roy v. Bam 
Sath Ohucherbutty (5). The Bret of these 
oertainly appears to be authority in re- 
spondent’s favour. The learned Judges say 
“the finding of the Court in the exeoution de- 
partment that the sale was invalid, only 
meant that the sale was invalid as against the 
judgment-oreditor, and as against any 
parobaser who might purohase at a sale 
held in eieoution following that attaehmeot.” 
The other two oases have no direst bearing 
on the point. In Kamini Kant Roy v. Ram 
Chuckerbutty (5) the learned Judges 

(6) 47 Ind. Cas. lOCOj 41 M. 819^ 24 U. L. T. 134} 
36 M. h. J. 231i 8 L. W. 107; (1018) M. W. N. 


il92i 

only oonsider seotions 13 and 373 of the 
old Civil Prooedure Code. Not seotion 283, 
wbioh oorresponds to Order XXf, role 63. 
In the Bombay oase the deoision tanned on 
the neoessity of bringing a suit to oontest 
a olaim-order on an attachment whioh was 
raised. So also in a ease of this Court 
[QoUampilli Subbayyav. Sankjra Venkatarat- 
nam (7)]. In both these oases the learned 
Judges may be said to disoass the matter 
as if the effeot of the olaim order did not 
go beyond the prooeediogs in oonneotion 
with wbioh it was passed, but the dominat- 
ing factor of their deoision is the release 
or withdrawal of the attaobment. 

On the other band, we are referred to a 
deoision of this Coart Ramasamy Ghetiy v. 
Altgiri Chetli (2), whioh is just as strong 
an expression of opinion as Umesh Ohunder 
Boy V. Raj Bullubh Sen (3), but the other 
way. The learned Judges say : — 

“The statutory sait nnder Order XXI, 
rale 63, is to establish the right wbioh the 
attaobing plaintiff olaims in the property 
in dispate. This, in our opinioo, is the 
right to attach the property in question 
as the property of the defendant whenever 
it may be his interest to do eo and the 
effeot of not suing would be to debar 
him from olaiming to attach snob property 
at any futare time.” 

As far as the oases go, we have, there- 
fore, praotioally a deoision of oar own 
Court against one of the Oaloutta High 
Court ; and we should by preferenoe follow 
the former. I think, moreover, that a 
ooneideration of the rule with reference 
to the facts of the present oase leads to 
the same oooelusion. The right in litigation 
in the olaim petition and in Original Suit 
No. 919 of 1914 was the right of fifth 
defendant to treat this eait-property as 
the property of defendants Nos. 1 and 2 in 
opposition to the mortgage-right therein 
set np by plaintiffs. The dismissal of 
plaintiffs’ olaim-petition, followed by the 
dismissal of their suit, Original Suit ^ No. 
919 of 1914, had the effect of oonolusively 
settling the question as between plaintiffs 
and 5bh defendant. It seems to me nnreason- 
able to euggest that the result was on^ 
conclusive as regards the partioular eui 

(Original Suit No. 872 of 1913) out of 

(7) 42 Iiul. Crs 69h (1917) M- W. N. 831} 22 M, 
h. T. 496. 
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which the deoieion arose, and that it was 
open to the plaiotifFs, id sopite of this deeieioD, 
agaiD to ooDtest the same person’s right 
of prooeediDg against the same property 
in another snit. If they soold not do so, 
then neither eonld they seek to enforce 
their mortgage against an anotion* 
porohaser in the second snit. For, as 
Sadsaiva Aiyar, J., has so clearly pointed ont 
in the case already quoted [Velu i'adapac^i 
T. Arumugam Pillai (1) , the one is a neces* 
8«ry coDseqnenee of the other. "The 
coDclnsive establishment of the deoree^holder’s 
right to bring the property to sale free 
from the claimant’s alleged encambrance 
involves the right of the pnrohaser at the 
sale to get a title to the properly free 
from snch encumbrance”. 

1 wonld, therefore, bold that the order 
on plaintiffs’ claim^petition is conclnsive 
and that the snit^mortgage is not enforce* 
able against the items of property dealt'with 
therein. The decree of the lower Appel- 
late Conrt ehoold be modihed aooordingly. 
Plaintiffs ehoold pay the costs of defendants 
Nos. 3, 4 and 5 tbrcngboot. 

Odgbbs, J. — The facts are folly set ont 
in the jndgment of my learned brother, and 
1 agree ttat Mr, Anantbakriehna Aiyar’s 
contention that the rights of the plaintiffs 
are now gone, most prevail by the terms 
of Order XXJ, role 63, Civil Procedure Code. 
The effect of this rule, combined with the 
fact that the Snit No. 9.9 of 1914 vtas 
dismissed as the plaintiffs did not pay (he 
costs, will, in my opinion, debar the plaint- 
iffs from re-agitating their rights again 
even though tbs proceeding be, as here, 
a regular suit on the mortgage. In other 
words, once the order became conclusive 
in the words of the rule, a suit on the 
mortgage is barred at any time. It fe, 
however, strennonsly contended by Mr. 
Padmanabba Aiyangar for the plaintiffs 
that the order is not conclusive against 
the auction pnrohaser in another proceeding, 
and he relies cn Umfsh Ohunder Boy v. Ba) 
Bullabk Sen (3). There a claim was re- 
jected in attachment in ezeention of a decree 
for rent ; the judgment-debtor paid off the 
decree and no sale was held. The effect 
of this was that the attachment ceased 
and any rights of the claimant became valid 
and she had no need to bring a suit to 
establieb them, The learned Judges ba^ed 


their decision on the fact that the decree 
was paid off and in fact differed on that 
ground from the lower Oonrt. Were it 
otherwise, the case may be said to be 
conclusive only as to the proceedings to 
which it relates. Reference may here be 
made to the passage in the judgment of 
Sadafliva Aiyar, J., in Velu Padayachi v. 
Armugam Pillai (1). He says, at page 
402*: "The auction-purchaser is entitled to 
take advantage of the order against the 
claimant in euob a case' (if it is not set 
aside by a suit within one year) not be- 
cause the purchaser is the representative 
of the decree-holder but because the order 
which established the right of the decree- 
holder to bring the property to sale against 
the claim of the claimant cannot be given 
effect to otherwise and was clearly intended 
by the Legislature to have the effect of 
precluding the claimant from putting 
forward bis claim in opposition to the 
aoetion-purcbaser at the sale held in pur- 
suance of the order against the claimant.” 
In the case reported as Bama$amy Okeity 
V. Aligtri Ohetiy (2) it is clearly laid down 
by Wallis, 0. J. and Seshagri Aiyar, J., that 
the effect of omitting to bring a suit is 
to bar the remedy. That was a case of 
attachment before judgment and the learned 
Judges say : ‘The statutory snit under Order 
XXI, rule 63, is to establieb the right which 
the attaching plaintiff claims in the 
property in dispute. This, in our opinion, 
is the right to attach the property in question 
as the property cf the defendant, when- 
ever it may be his interest to do so, and 
the effect of not suing would be to debar 
him from claiming to attach such property 
at any future time. The fact that the 
attachment effected by him would, if ifc bad 
not been raised previously, have come to an 
end by the dismissal of the suit does not affect 
his right to sue under Order XXI, rule 63.” 

I agree with my learned brother in 
preferring to follow the Madras deoisior, 
especially having regard to the grounds 
on which, in my opinion, the Calcutta 
decision was based. It is not necessary to 
discuss the point taken as to limitation and 
1, therefore, agree with the order proposed, 
c. p. 

Appeal alloioed ; 

Decree rrodiHed. 

•ro-e ol 38M. L. 
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ALLAHABAD HIGH COURT. 

SecoND Civil A^pgiL No. 64C) op 1918. 
Jaoaary 2d, 1921. 

Freseut: — Mr. Jostise Tndball and 
Mr. Jnatiae Lindaay, 

KANDHAI PANDE-Depesdant- 

Appellint 

icrsrt$ 

Musammat DACHCHINA MISIRAIN aud 

AN'tTBER — Pf.AINTJFPo-BiSPONDENTS. 

Specific Relief Act (I of 187"^, s. 4? — Hindu Lato — 
Widoio, transfer by — Declaration, suit for, by transferee 
against reversioner, maintainability of. 

A truDtifer by a Uiudu widow of her ri^'hts, being 
a valid transfer, the transferee is entitled to a decree 
U3 against the reversioners dccluring his right to 
obtain possession as owner of the property transferred 
80 long us the widow remains alive. 

Seoood appeal from the desision of the 
Diflliiot Jadge. Qorakbpar, dated tbe 27tb 
of February 1918 . 

Mr. Jang Bahadur Lai, for the Appellant. 

Ur. S. N. Sen, for the Reepondents. 

JUDGMENT. 

This is a defendanCs appeal. The two 
plaintiffs are the daughters of one Jagdeo 
Pande who died leaving two widows, 
Musamrnat Phu! Knnwar and ifusammat 
Hansraui. After his death these two widows 
on the 2nd of September 1913, made a 
gift of part of their estate in favour of 
the two daughters of Jagdeo oonditional 
on the two daughters agreeing to support 
them, the two widows. There was a 
oondition in the gift that if the widows 
were not supported they would have a 
right to set asile the gift and to take 
possession of tbe gifted property. The 
two daughters applied to the Revenue 
Court for mutation of their names. They 
were opposed by Maodeo, tbe 6rst eouain 
of Jagdeo Pande, and the mutation was 
refused. Thereupon the plaintiffs brought 
a suit out of wbioh this appeal lies arisen 
for a declaration that they were the 
owners in possession of tbe shares specified 
in tbe deed of gift. Maudeo resisted tbe 
suit. He pleaded that Jagdeo had left a 
eon Jamna who died two years after 
him, that the deed of gift was a oondi- 
tional gift, that there bad been no total 
surrender of the estate and that, there- 
fore, the title to tbe estate had not passed 
to the donees. He also pleaded that 
BOotioD 42 of tbe Speo'fio Relief Aot wa« 


a bar to the suit as brought. Tbe Court 
of first instanae granted a modified de- 
olaration. It held that Jagdeo was entirely 
separate from Mandeo, aho that tbe gift 
was not a gift of the total estate and that 
the gift was also oonditional. But it held 
that the plaintiffs were entitled to posses- 
sion of the estate daring the life time of 
the widows, The widows were made pro 
forma defendants to the suit but (he real 
defendant was Mandeo alone. He has since 
died and he is now represented by the 
present appellant, Kandbai Pande. On 
appeal the deoree was upheld by tbe 
DIstriot Judge. Three points have been 
taken before ns : 

(1) That seotion 42 of the Spesifia 
Relief Aot is a bar to tbe suit, 

(2) That there has been no total surrender 
of the estate and (hat, therefore, tbe plaintiffs 
are not entitled to a dooree at all, and 

(3) That (be gift was oonditional, void and 
not binding. 

So far as seotion 42 of tbe Speoifio 
Relief Aot is oonoerned, Mandeo, it is 
olear, was the only opposing defendant in 
tbe suit and as against Mandeo tbe 
plaintiffs oonld only obtain a deolaration. 
Id these oiroumstanoes, they oould have 
asked for no farther relief as against him, 
It is olear, therefore, that there is no 
foroe in this plea. So far as the other 
points are oonoeroed, tbe deolaration granted 
by the Courts below is a deolaration that 
tbe plaintiffs are entitled to possession of 
tbe property gifted so long as the two 
widows remain alive. Whatever tbe nature 
of the gift may be, it is quite olear that 
tbe widows at least were entitled to part 
with their own rights as snob widows, and 
Mandeo had no gronnd whatsoever to 
take any exoeption to snoh a transfer, 
The widows do not oppose tbe plaiotiffe’ 
olaim and Mandeo is not in a position to 
oontest the deolaration that has been 
granted, Tbe transfer by tbe widows of 
their rights as snob was a valid transfer. 

It is olear, therefore, that there is no 
foroe in this appeal. We dismiss it with 
oosts inoluding fees on tbe higher soale. 

Appeal ditmiued. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No, 128 op 1920. 

September 7, 1920. 

Preieni:— Mr. Batten, 0£Eg. J. C. 

RAMLAL — Acoosid — Petitionir 

versus 

EMPEROR — Opposite Party. 

Penal Code (Act XLVof I860j, ss, 28, 260— Counter, 
feiting stamps, lehat amounts to. 

Accused, a stamp vendor under the Forest Account 
Rules, altered some used stamps so as to resemble 
genuine uu-used stamps, and aHixed them to licenses 
issued to liceusees for grazing cattle: 

Held, that the alteration of the stamps amounted 
to counterfeiting within the meaning of section ^8 of 
the Penal Code, and that tlie accused was guilty of an 
offence under section ^60 of that Code, [p 78t>, col. 1.] 

Applicatioo for revision of the order 
of the Sub* Judge, Saugor, dated the diet 
May 1920. 

JUDGMENT. — Tbia ia an applioation in 
revision made from Jail. No one appears in 
this Court in support of the applioation, 
though the revision applioation was drawn up 
by a legal practitioner. The applicant was 
eonvioted by the Sub- Divisional Magistrate, 
Saugor, under seotion 260, Indian Penal 
Code, and the oonviotion, and senteooe of 
rigorous imprisonment for one year, and a 
fine of Rs. 200 or in default further rigorous 
imprisonment for six months, have been up* 
held in appeal by the Sessions Judge. The 
oharge against the applioant was that he 
used as a genuine stamp, namely, a forest 
stamp of the value of Rs. 2, on Exhibit P VII 
and si* stamps of the value of Rs. 6-14 on 
Exhibit P*VI, knowing them to be oounterfeit 
of stamps used by Goveroment for the pur* 
pose of Forest Revenue. The fraud disolosed 
by the evidenoe is a most ingenious one. 

The applioant used to issue lioenses for 
oattlfl grazing in triplicate, in form given in 
Appendix C to Appendix XIV of the Central 
Provinoes Forest Manual. These lioenses aro 
paid for by stamps affixed to the lioenses, and 
the applicant was the licensed stamp-vendor 
under the system of forest stamps described 
m the Forest Aoconnt Rules, He was 
licensed vendor of the third class ; that ia to 
say, he purchased supplies of stamps from the 
Ireasury for cash and received a discount on 
his purchases of one-anna in the rupee. The 
stamps, like the lioenses, are in triplicate, 
and are pasted on the back of the licenses, so 

50 


that the first part of the stamp is affixed to 
the third part of the license, the second portion 
of the stamp to the second part of the license 
and the third part of the stamp to the first part 
of the license. After the stamps are affixed 
the vendor tears off the second and third parts 
of the license bearing the first and second parts 
of the stamp and gives them to the purobaser, 
keeping the first part of the license with the 
third part of the stamp in the book of ooun* 
terfoils whioh is periodically submitted to 
the Range Officer. The middle part is re* 
covered, as far as possible, from the licensee 
by the Forest Checking Officer, while the 
licensee retains the third part bearing the first 
part of the stamp. A licensee will not pay 
the fees unless he sees that the proper num* 
her of stamps of the right value are issued 
to him on his license and the stamps are 
distinctively marked so as to be easily 
reoognieed by illiterate persons, so it would 
seem as if fraud were impossible. Bat the 
applicant devised a scheme with the oonniv* 
ance of some Forest Cheeking Officer. The 
Forest Checking Officer necessarily gets hold 
of a number of middle part lioenses and 
stamps. As the middle part stamps are 
almost identical in appearance with the first 
part issued, the applioant, according to the 
prosecution case, got hold from some Gbeoking 
Officer of some used middle part stamps and 
affixed them to the licenses issued to licensees, 
receiving payment in full as if the stamps 
had been new. In tbia way the applioant 
received from the licensees money for stamps 
for which be bad paid nothing to Govern* 
ment, or rather be sold the stamps twice and 
paid for them only once. 

The evidence shows that license, Exhibit 
P-6, was issued to one Ramlal Teli. Exhibit 
P-6 bears eight stamps of the aggregate value 
of Rs. 9 covering sixteen beads of cattle. The 
counterfoil, Exhibit P.9, bears only two 
stamps of the aggregate value of Rs. 2*2 
covering eight heads of cattle. Two of the 
stamps on Exhibit P-6 are genuine, first part 
stamps corresponding with the third part 
stamps on Exhibit P*9. The remaining six 
stamps on Exhibit P-6 are middle part stamps, 
which should not have been affixed to the 
^ird part of the license issued to the licensee. 
Of these six stamps three are in their 
original condition, but three have been 
altered ; the printed boundary line which is 
then in the middle part stamps has been 
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tbiokeoed with ink eo as to reeemble the 
thiok printed boondary line of a Bret part 
etamp. 

Similarly, Exhibit P-7 ie the lioense, third 
part, ieeued to one Darai Teli. It bears fonr 
stamps of the aggreate valae of Rs. 2- 13 
Qovering seven beads of eattle. Its ooanter- 
foil, Exhibit P- 10, bears only two stamps of 
the aggregate valoe of 13 annap, oovering 
6 v 6 heads of eattle. Two stamps on Exhibit 
P-7 are gennine, corresponding with those 
on Exhibit P-10. The extra two stamps on 
Exhibit P>7 are middle part stamps which 
have been altered to resemble Bret part 
stamps by thickening the boondary line with 
ink. 

In the applicant’s possession were found a 
number of old middle part stamps. The 
applicant denied this, bnt it is folly proved, 
as are all the other fsots eetablisbing the 
case against the applicant. 

Not only have the two extra stamps on 
Exhibit P-7 been altered with ink, and three 
of the six extra stamps on Exhibit P B been 
similarly altered, bat all eight extra stamps 
have been cat down to the size of Brst part 
stamps, the middle part stamps being longer 
than Brst and third part stamps. This is not 
easy to follow from a desoription, bat a 
glance at Exhibit P-13 which contains a 
complete stamp in all three parts will make 
it plain. Tbe eight extra stamps on Exhibit 
P-6 and Exhibit P-7 were tbas counterfeited 
within tbe meaning of section 26, Indian 
Penal Code, since they were middle part 
stamps altered to resemble first part stamps 
in order to deceive the licensees, who were in 
fact deceived. They were sold to the licensees 
as gennine first part stamps, thoegh they were 
in reality second part stamps altered to 
resemble first part stamps. Under section 28, 
Indian Penal Code, the imitation need not be 
exact. The applicant’s conduct amounts to 
an offence under section 260, Indian Penal 
Code, though hp might have been ot.arged 
and convicted under other eections of tbe 
Penal Code, This disposes of tbe 6tb and 
main ground of tbe revision application which 
•8 to the effect that, as the starope used were 
genuine Government stamps they were not 
sonntsifsit' as tbo Sessions Judge says, the 
facts era quite different from those in 
Quciti V. Shuroop Ohunder Vast (1). 

(i; a w, e6;cr. 


Tbe remaining grounds of tbe revision 
application do not call for detailed notice. 
Tbe alleged illegality of the search by the 
Range Officer has been adequately discussed 
by the Sessions Judge, and 1 do not Bod 
that any evidence has been illegally admitted. 

Tbe application ie dismissed. 


Application dismitsid. 


LAHORE HIGH COURT. 
Criminal Oise No. 697 or 1920. 
February 8, 1921. 

Prejcuf;— Mr. Justice Soott-Smitb and 
Mr. Justice Leslie-Jones. 

GANGA RAM and ANOiasB— C onviotb— 

Appellants 

versut 

CROWN— RESPONDINf. 

Confessions by co-accused, whether corroborate each 

other. 

Tho confession of one co-acoused cannot be said 
to bo corroborated by the confession of another 
accused as against an accused person who has not 
confessed at all j but tbe confession of one co- 
accused may furnish the corroboration of tho con. 
fossion of another accused us against tho latter and 

vice versa [p 78^^, col >.] 

Oaugapa Kardepa v. Emperor, 2 Ind. Cas. 878^ 33 
B. 15Bj 15 Bom. L. R. 976} 14 Cr. L. J. 626, dialing, 
uished, 

Appeal from the order of tbe Sessions 
Judge, Hosbiarpur, dated tbe 7th September 
1920. 

Lala Mehr Chand Mahajan, for the Appel- 
lants. 

Mr. Ram Lai, for the Government Advo- 

cate, for the Respondent. 

JUDGMENT.— Ganga Ram and bis son, 
DammuD, have been convicted by the Sessions 
Judge of Hosbiarpur of tbe murdtr of 
Musamrnat Parbati, wife of Devi Chand. at 
village Cbatwal, on tbe night between the 
I6tb, 17th of July 1920, aud have been 
Benteuoed to transportation for life. They 
have filed a joint appeal to this Court through 

Cour-pel. 
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Tbe followiog pedigree«table will be of 
uie for the proper DDderstandiog of the /acts 
of the ease. 

X 

I 


1S7. 


c 1 “* — r~ 

Sundar, Diwanu, Gui^as, 

I d. a. p. d. 8. p. 


1 

Bam Diyal, 


I 


1 


r 

Piaru Makhau. ilusainmat 

iio, 8.)* Parbati uiordorcd) 

wife of Devi Chaad* 


r 


Two daughters, married to Bidht 
Chaud aud Lakbu, accused, 

(acquitted;. 

Sondar and bis brothers having died the 
whole of the land owned by them has beoorae 
the property of Piarn and Makhan both of 
whom were employed in tbe army. Daring 
their absenoe, tbe land was managed by 
Likha, the husband of their hret oousin. 
Piarn has given evidenee to tha effect that 
Bidhi Chand, who is married to another 6rat 
eonsin of hie, wrote and told him that Lakha 
was wasting bis property. Upon this Piarn 
seeured hia dieeharge from his regiment, oame 
to hia village and sent Lakha away to bis 
own home. Bidhi Chand, however, remained 
m the village but a dispute arose between 
him and Piarn whioh resnlted in Bidhi 

I^^kha 

and B.dbi Oband are said to have resented 
^e fact that they had lost oontrol of the land, 
Ganga Ram was a tenant of the greater 
part of Piarn fl land and it is in evidenoa that, 
in the month of Jeth before the marder, Piaru 
told Ganga Ram that he intended to oult vate 
the land in future him-elf and that Ganga 
Ram 8 tenaoey was. therefore, to o^me to an 
end. There was admittedly no formal ejeat- 
ment proeeeding, and, aoeording to Piaru. 
Wanga Ram made no protest at his ejeafment. 
but merely said that he would see how long 
Piarn 8 new arrangement for the ealtivation 
of hia land would eontinue. Part of the 
new arrangement was that Musammat Par. 
bati, whose husband was in the Forest 
Department, came from the village 
Guranwara and began to keep boose 
Piaru and to help him generally in 
management of bis affairs. 

The theory for the poaeoation is that, in 
aonseqnenee of tbe resentment felt by them 


of 

for 

the 


at loasing oontrol of Piarn’s land, Mugammat 
Parbati was murdered by Ganga Ram, bis 
SOD, Dammun, Bidhi Oband and Lakba. On 
the night of the murder Piarn was, aoeording 
to his own statement, whioh is not oorroborat* 
ed by any other evidenoe, absent from home, 
having gone to Gnranwara. Though his 
statement that be was absentia unoorroborat* 
ed, there is no evidenoe to eontradiot it and 
we see no reason for not aoeepting it. Kithu 
(P. W. No, 15) a boy of 12 years of age. is 
said to have been the Bret person wbodisoovered 
that Musammat Parbati bad been murdered. 
He says be told Musammat Dhallf.a neighbour, 
who told him to keep qnietand he aooordiog- 
ly did not inform anyone of what he had 
fonnd. The nest person, so far as is known, 
to disooverthe mnrder was Piarn himself on 
his return to the village at about 9 or 10 
*. M. (one pahar of the day had passed, 
aeoording to bis own statement). He in- 
formed the lambardars and a report was made 
at the Polioe station in whioh it was not 

stated that any person in partionlar was 
snsneeted. 

On the 20th of July Ganga Ram made 
a confession whioh was duly reoorded 
by Rija Gajmdar Singb, Honorary 
Magistrate, whose residence is two miles 
from the scene of tbe occurrence. On tbe 
2l8t of July Dammnn’s confession was also 
recorded by the same Magistrate. On the 
2Sth of July the case was taken up by the 
Committing Magistrate who, after recording 
most of the evidenoe for the prosecution 
examined Ganga Ram who retrac ed hia 
oonfesfiion, alleging ill-treatment on tbe part 
of the Police. After Gaoga Ram had been 
examined Dammun was also examined by 
the Commuting Magistrate and adhered to 
the confession made by him to rhe Honorary 
Maantrate. There wap, however, one dis. 
oreparoy between the confession and the 
suhPfqaent statement whioh has been referred 
to in detail by the learned Sessions Judge. In 
the Court of Session, Dammun retracted hia 
confession and the reason he gave for making 
the sta ement which he did before the 
Coa mitting Magistrate was that the Pnblia 
Prosecutor bad told him that, unless he 
rejeated the statement which he made to the 
HoDorary Magistrate he would be made over 
to lie Police cocslables to be beaten to death 
This explanation tbe learned Sessione Jnd^ 
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•ODsidered to be qoite absnrd and we entirely 
agree with bis view that tbe Poblie Proseea- 
tor would never have made use of euob a 
threat to a prisoner, and also that he would 
not have held out any indusement or hope 
of pardon in order to make an aoeused person 
sonfess. The oonfessions implieated not only 
the two present appellants but also Bidbi 
Gbaud and Lakba. Tbe two latter have 
never oonfessed and have all along strenuous* 
ly protested their innoaenoe, and as there was 
no euffiaient aorroboration of tbe retraoted 
aonfessioos as against them, tbe Sessions 
Judge aoquitted them. 

At the time of tbe murder of Musivimat 
Parbati, her 2j year old female obild was 
sleeping with her. She was found next 
morning in the house of Ganga Ram, appel* 
lant, whiah is at a distanae of more than 100 
karams from tbe saene of the murder. On 
tbe road between tbe two plaaes there are 
two stiles and it is admitted that the obild 
oould not have arossed these stiles without 
assistanoe. In tbe aonfession it was stated 
that Ganga Ram took the ahild away to his 
own house immediately after the murder 
and there is evidanae on tbe reoord to tbe 
effeat that she was seen in the aourt-yard of 
Ganga Ram’s bouse early on tbe morning 
after tbe murder. Musammal Devko (Pt 
W. No. 12) says that she saw tbe ahild 
before sunrise wearing what she desaribes 
as an ulta kurta. This means that the ahild 
was wearing her kurta either inside out or 
bask to front. The matter is of importance 
in view of the faat that Ganga Ram in his 
aonfeseion eays that at tbe lime of the 
murder Dammun gagged Mtuammat Parbati 
by thrusting the child’s kuria into her month. 
Some stains of blood were found upon this 
kurta and it is probable that it got these 
stains at the time of the murder. It is also 
very improbable that Musammat Parbati put 
the ahild’s kurta on her inside out or back to 
front, and tbe evidence of Musammat Devko 
makes it highly probable that it was one 
of the murderers who put the obild s kurta 
on her after tbe murder and took her from 
that place to tbe house of Ganga Ram. This 
point has not been noticed by the learned 
Sessions Judge, but, in our opinion, it is im- 
portant corroboration of Ganga Ram’s con* 
fession. 

Counsel for tbe appellants bas ccmmented 
upon certain discrepancies between tbe con* 


fessione of Ganga Ram and Dammun. The 
first of these is that, whereas Ganga Ram 
says that his pod gagged Musammat Parbati 
with tbe child’s kurta, Dammun himself says 
that be used his own chaddar for this pur- 
pose. In our opinion, this discrepancy is not 
of much importance. The murderers must 
have been in a great hurry and must have 
been much excited at the time of the 
murder and it is quite possible that Dammun 
may have forgotten with what article he 
gagged Musammat Parbati, or that Ganga 
Ram may have made a mistake as to what 
article was used for this purpose. The story of 
Piar Singh (P. W. No. 2) and tbe statement 
made by him to the Police which led to the 
discovery of tbe bangles and bracelets of the 
murdered woman have been fully detade 
in tbe judgment of tbe Court below and we 
do not propose to discuss it. We agree wi 
tbe learned Seesiona Judge in his view that 
Piar Singh, who ie the eon of Ganga Bam, 
appellant, and the brother of Dammun, as 
made a false fltatement in order to hel^p tbe 
appellants. We see no reason to doubt tbat 
it wae he who produced the murdered 
woman’s orDameotH ; but be may, owever, 
easily have learnt where they were from 

either of the appellaute. or it ‘s 
he may have got them back from Tolsi to 
whom they are said to have been given by 
Dammun and have himself hidden 

Tbe second discrepancy m the confess on 

commented on by Counsel la 
with these ornaments. In the confession 
before the Honorary Magistrate Dammun 
eaid that he made these ornaments over, 
just as they were, to Tulsi ; whereas in his 
etatement before tbe Committing Magistrate 
be eaid that he broke them first before hand- 
ing him over. It is impossible to say why 
Dammun changed his statement in this 

not broken and Counsel urges t^at this fact 
contradicts Dammun’s ®‘®temeot before 
Committing Magistrate. No doubt, it does, 
but it does not contradict bts ^ 

it necessary to 

are unable to say why be did so, 
agree with the learned Sessions Judge that t 
rooraeufficient reason for rejecting h.c 

"“.tpoiot urged that Gauga Ram 
no detail, ae to ho« or where the 
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murderers met. He proeeeded at onoe to 
state bow the marder was eommitted, where* 
as Dammnn does give saeh details. 
Chkoga Barn's statement was reoorded first 
and that of Dammnn one day later. Ganga 
Ram was probably allowed to make his 
eonfessioD in his own words, whereas it 
may have been tbonght neeessary to get 
farther details on the following day when 
that of Dammnn was recorded. The omission 
of these details by Ganga Ram does not 
amonnt to a diserepanoy. 

The Sessions Jndge has referred to the 
eonfession of one of the aoonsed as oorro- 
berating that of the other. In oonneetion 
with this, Connsel for the appellants has 
referred to Qangapj Kardepi v. Emperor (1) 
wherein it was held that the eonfession of 
one CO aoensed sonld not be said to be 
corroborated by the eonfession of another eo* 
aeonsed. In that ease, however, there were 
eleven aoensed, seven of whom confessed, 
eaoh one implicating himself and all the 
rest. These seven men were oonvieted on 
their own oonfessiocs, and the question wkiob 
arose was, whetherthe remaining four aoensed 
who had not confessed eonld ba oonvieted 
solely on the confessions of their oo*aooa8ed 
when they were not corroborated by any 
independent evidence. It was held that, as 
against the persous who did not oonfess, the 
eonfession of one of their eo-aconsed eonld 
not be said to be oorroborated by the eon* 
fessions of others. The faets here are 
different, for here we have both the accused 
confessing, and in snch ciroumstanoes we see 
no reason why it should not be said that the 
confession of one of them corroborates the 
eonfession of the other. 

1^ After the appellants were examined by the 
Committing Magistrate on the <i8th of July, 
there were two further hearings before him, 
one on the 17th of August and another cn 
the 26th of Augnst, bat on neither of those 
oeoasions did Dammnn, though be appears 
to have been represented by Counsel, retract 
his confession. Under these ciron □■•t-inoes, 
we agree with ibe learned Sessions Judge 
that there are no reasons for holding that 
bis confession was other than a volnotary 
one. As regards independent oorroboration 
of the confessions, we do not think it oan be 

38 B. 166j 16 Bom. h. R. 97o5 

U Cr. L, J, 626. 
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said that there is any except the evidenae as 
to the child’s presence in Ganga Ram’e 
house on the morning after the 
murder, but the corroboration farniebed by 
this evidence is, in our opinion, extremely 
important and we bold that it is quite 
Budicient to support the eonviotioDs. 

We accordingly dismiss the appeal. 

Appeal dismisied. 


PATNA HIGH COURT. 

Cbiminal Appeal No. 204 of 1920. 

January 11, 1921. 

Freienii — Mr. Justice Adami and 
Mr, Jostioe Das. 

BlHARl ADRAKI^ Appellant 

versui 

EMPEROR — Rbspondbnt. 

Confeaion, retracted, value of— Conviction, legitlily 
of. 

Although a reti-acted coufossion is always open to 
some suspicion, yet if the Court is satisBod that it was 
Toluotarily mado and is true, it is bound, in the 
absonco of coercion by the Polioe, to act on that 
belief eo far as the person making it is concerned, 
[p 790, cols. I & 2.] 

Criminal appeal against the order of the 
SeseioDS Jndge, Gaya, dated the 2Dd Septem* 
her 1920, oonvietiog the aecnaod and senteno* 
ing him to transporation for life. 

Mr. Akbari, for the Appellant, 

The Assistant Government Advoeate, for 
the Crown. 

JUDGMENT. — The appellant Behari 
Adraki has been convicted by the Sessions 
Judge of Gaya under section 302, read with 
section 149, and sentenced to transporation 
for life. 

«*«#«« 

The iODviotion of Behari has been based 
on his retracted oonfecsion and on two 
pieces of ciroumetantial evidence which the 
learned Sessions Judge accepts, namely, that 
Behari was seen at a well near the plaee 
where the body was buried at about 
midnight, and that he returned to his bouse 
after midnight, and was displeased when 
asked where be had been. Neither of 
these pieees of evidence oan be said to 
directly corroborate the confession, for there 
is DO mention in the oonfeseion either that 
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Behari weDb to the ^ell to g'et water or 
that he roturned home after it, bat tbe^ 
are no doubt eirsumstantial evideuoe support* 
iDg tbe likelihood of the oonfeesioD being 
true. 

There ie nothing to show that the eon* 
fessioD was made otherwise then volantarily, 
as shown by tbe Session- Judge. The 
appellant failed to show that there was any 
eoereiou employed by the Polioe or anyone 
else, or that there was any irregularity in 
reaording the ooofoesioo. The motive for 
tbe murder is well proved, and tbe con- 
fession makes out that the appellant took 
an equal share with all tbe rest in oaasiog 
tbe death of Ragbo, be did not attempt to 
minimize the part he took in any way. 

It is oontended that Jagan was named 
as an assailant out of enmity beoause 
Jagan bad named tbe appellant as one of 
tbe murderers ; even if this is the oa»e, 
tbe appellant still stated that he him- 
self was one of the murderers, as stated 
by Jagan. 

A confession made and retracted must 
always be open to some suspicion. 
Deputy Legal Remembrancer on behalf <f the 
Government of Bengal v Karuni Biiatobi (Oi 
Reg. V. Thompson (2) but it is sufficient 
for a conviction if the Court is satisfind that 
it was voluntarily made and true. Queen v. 
Sreemutly Mongola (y), Queen v. bhuttun 
Rujitun (4), Queen v. Musammat Jema (5), 
Queen Empress v. Gharya (6), Queen Empress v. 
Maiku Lai (7), Queen Empress v. Raman (8), 
(,>ueen Empress v. Qangia (9). 

When the appellant asserted that the 
confession was due to Police icflaence the 
learned Sessions Judge made careful inquiry 
and found that there was no such itaaenoe 
or ocercioD. 

In Queen Empress v. ilaiKu Lai KO 
was decided that a retracted oonfejsion 
should not necessarily be rejected if there 

(1) 23 C. 161; U Ind. Doc. (n. fi.) 110. 

(2) (1893) 2 Q. B. 12; 62 L. J. M. 0. t.3; 69 L. T. 
22; 41 W. R. 62.‘«. 

l3) 0 VV. R. 81 Cr. 

(4) 12 W. R. 49 Cr. 

(6) 8 W. R. 40 Cr. 

(6) 19 B. 728; 10 Ind. Deo. (n. 8.) 487. 

f?) 20 A. 133; A, W. N. (15.973 224; 9 Ind. Deo. 

^'*(8V2*M-83: 2 Weir. 40; STland.-jOa; 7 Ind. Dec. 
(n. 8.) 4ir). 

(0> 23 B. 316; 12 Ind. Deo. (n. b.) 210. 


is no evidence on record to support tbe 
confession. 

Tbe credibility of such confession in each 
case is a matter for the Court to decide 
according to the circumstauces of each 
particular case. If tbe Court is of opinion 
that the confession is true, It is bound to 
act, so far as the person making it is 
concerned, on that belief. 

In Raghu Bkumi) v. Emperor (10) it 
was held by this Court that, even a 
retracted confession may be acted upon so 
far as tbe confessing accused is concerned 
if, after applying the proper tests, the 
Judge is convinced of its troth, 

In Ohheria v, Emperor (11) Obamier, 
C. J., held the conviction on a re- 
tracted confession to be bad beoanse tbe 
accused was a weak person who was likely 
to be easily itflaenced; tbe Court in fact 
was not satished that tbe confession was 
voluntarily made. 

In Ouja Majhi v. Emperor (12) this 
Court held that a eonviction based on 
a retracted confession which was the 
only evidence connecting the accused with 
the murder was sustainable and in 
Emperor v. Kehri (Id), the Allahabad High 
Court decided that, as regards the person 
making it, a retracted confession may even 
without any corroborative evidence form 
the basis of a conviction. 

In Sheo Fraaad Soeti v. Emperor (14) 
Mnlliok and Atkinson, JJ., laid down that 
a conviction based on an uncorroborated 
confession is not bad if tbe surrounding 
circumstances point to the confession 
having been the outcome of a voluntary 
act on the part of tbe confessor and in 
absence of coercion by tbe Police or others. 
Tbe fact of the retraction would not 
deprive the confession of its voluntary 
character. It is for the Court tn decide 
whether it believes tbe eonfession or not, 

[Emperor v. Dhani (15)]. 

In the present case the Sessions Judge 


(10) 68 Ind. Cas, 49; 6 P. L. J. 430; 1 P. L. T. 

241; 21 Cr. L. J. 706. ^ r t 

(U) 39 Ind. Cas. 99P; 1 P. L. W. 474; 15 Cr. L. J. 

^^(12; 38 Ind. Cas. ICOS; 2 P. L. J. 80; 18 Cr. L. J. 

^fis) 29 A. 431; 4 A. L. J. 310; A. W. N. (1907) 

140; 6 Cr L J. >eO. 

(I4i 6i5 Ind. Cafl. 60; 20 Cr. L. J. *^6-. 

(16) 62 Ind. Cas. 881j 20 Cr. L. J. 73t. 
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loaod the oonfeiaioD to be volaotary and 
believed it to be true. He noted oertain 
other evidenae whieh aapported the likeli* 
hood of its being trae. The two Aaaessore 
also foand the ooofession to be true, 

We see no good ground for 6nding that 
the lower Coart and the Assessors were 
not right in the decision they oame to 
as to the truth of the oonfession. 

We, therefore, dismiss the appeal and eon* 
6rm the eonvietion and sentenoe passed upon 
the appellant. 

Appeal dismisee'h 


CALCUTTA HIGH COURT. 

Criminal Revision No. 454 ok 1920. 

July 30, 1920. 

Pra^en^:— Justioe Sir N, R. Chatterjea, Kx., 
and Mr. Jastiee Cuming. 

KRISHNA LAL DHAR, Administrator 
TO THE Estate ok the lati 
MOHENDRA NATH DHiR— 
Petitioner 
versui 

PROPULLA KUMAR DHAR, on uehalk ok 

□ IMSSLK AND filS BROTHER PHOBODH 

KUMAR DHAR— Opposite 
Partf. 

Penal Code (Act XLV of I860;, s. 403— CWmmat 
breach of trust— Adminiitrator, whether can be 
proceeded against without sanction of Court— Accounts 
passed by Court— Administrator, liability of. 

Where an estate is entrusted to an Administrator by 
the Court in the exercise of its intestate jurisdiction, 
a complaint charging him with criminal breach of 
trust under section 406 of the Penal Code in i-espect 
of the goods entrusted to him cannot be entertained 
without the sanction of the Court appointine him 
[p. 793, col- 2.] ® 

The more fact that accounts have been Oled in the 
Probate Court, or even the fact that the accounts 
have been passed by the Court, does not absolve the 
Aamioistrator from liis liability for any particular 
sums of money which may have been misappropriated 
by him, and be may be sued in the ordinary way for 
such sums [p. 793, col. 1.] 

Criminal revision against the order of the 
Presidensy Magistrate, Calootta (N. D.), dated 
the 23rd April 1920, 

FACTS appear from the jndgment. 

Babu Dosirathi Sanyal (with him Baba 
Surat Chandra idulerjee), for the Petitioner. 


—The aosused is , the petitioner. He has 
been oharged under sestions 406 and 409 of 
the Indian Penal Code under the following 
oiroumstanees. On the death of the peti* 
tioner’s elder brother who had left behind 
him two mioor sons, PrafuIIa and Probodh, 
your petitioner obtained Letters of Adminis* 
tration in August 1906 limited until the 
attainmeot of majority by the minor sons. 
The Letters of Administration were issued 
on the furnisbing of two sureties and ezesut* 
ing a bond for proper rendering of aooounts 
as ordered by the High Court, in June 1907. 
Then the troubles began when Probodh, the 
eldest nephew, beaame major in 1913. It 
was at bis instanee in June 1917 that this 
Court, in its testamentary and intestate 
jurisdietioD, ordered me to file an inventory 
and account of the estate and effects of my 
deceased brother, The order, however, did 
not reach me through proper notices and 
neither could I take any steps on that 
behalf. In the meantime, on Slst August 
1917, au order of arrest was procured and 
on ths 12tb September 1917 I was arrested 
and brought to Court. On my furnishing 
proper inventory and accounts, as ordered by 
the Court, I was discharged, though my 
troubles did not cease here. The nephews 
then challenged my accounts as being false. 
On the 19lh January 1920 PrafuIIa lodged a 
complaint against me under Pection 406, 
Indian Penal Code, on the allegation that the 
accounts filed by me in the High Court 
ooutained false items and numerous fraudu* 
lent entries out of which three were 
selected for the purpose of the said com- 
plaint. 1 was summoned to answer the 
charge and the case was transferred by the 
Fourth Presidency Magistrate, Calcutta, to 
the file of J. P. Bonnerjee, Esq , Honorary 
Presidency Magistrate, for trial. On the 
26th March 1920, PrafuIIa again lodged 
another complaint against me on the allega- 
tion that he had found out on further 
eoquiries into the accounts submitted by me 
other instances of criminal breach of trust 
as an Administrator. This case also was 
transferred to the file of Mr. Bonnerjee for 
trial. On tho 19tb April 1920 1 objected 
to this sort of harassing prosecutions and 
contended the illegality of these proceedings 
as being ultra vires. My petition was 
summarily rejected and summons were 
ordered to issue on 23rd April 1920. 
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Against these two last orders the present 
Bale was obtained. I snbmit the obarges 
brought against me are based upon the 
inventory and aaeonnts submitted by me in 
somplianae with tbe order of this Hon'ble 
Oourt. That being so, no proseoution 
aould be started against me on those mate* 
rials ezoept with the sanation of the High 
Court. Refers to section 195 of tbe Cede, 
of Criminal Prooedure. The High Court 
does not 6nd any fault with the inveutory 
and aaaounts I have submitted. Tbe oom* 
plainant, therefore, has no right in law to 
usurp tbe power of Court by starting pro* 
seautions against me. Refers to eeotion 
98 of the Probate and Administration Aot. 
That seatioo provides for a prosecution 
under seation 193 of the Pena) Code with 
eanation of the Court granting administra* 
tion. Express sanction of tbe Court is, 
therefore, a condition precedent to a proseau- 
tion of this sort. 1 submit, therefore, that 
in tbe absence of any sanction of tbe High 
Court, the present prosecutions are clearly 
unsustainable in law. Refers to Sontok 
Ohand v. Sugan Ohand (1). That case clearly 
covers the present case. 

Baba Tnhodh Chandaa Chtiiler.ee (with 
him Babu Asuloih Ohosh), for the Opposite 
Party. — I submit the Court bad jurisdiction 
to entertain (he present ease. The Court 
granting administration as well as the bene* 
Bciaries may prosecuie an Admiui&trator for 
his fraud. Criminal offences committed at 
any time are triable by all Criminal Courts 
and no want of express sanction would 
render the prosecution ultra tires. Tbe 
complainant is, of course, bound to prove his 
ease and satisfy tbe Court as to offence. 
My allegations were pressed before the High 
Court. 1 submit the mere failure on my 
part to obtain its sanction would net 
deprive me of my right to prosecute. 

Babu Dasarathi Sanyal replied in brief. 

JUDGMEMT.— Tbe question for con* 
sideration in this ease is, whether tbe 
Criminal Court can take oognizioce of an 
alleged offence under section 406 of tbe 
Indian Penal Code against an Administrator 
appointed under the Probate Aot, without 
the sanction of tbe Civil Court, wbeu such 
Administrator hes submitted bis accouots to 
tbe Court, 

(I) 46 Ind- Cas. 836: 46 C. 43?|22C. W. N. 9l0j 28 
C.L, J.U&i 19 Cr. L. J, 820. 


It appears that tbe petitioner was ap* 
pointed Administrator to the estate of his 
deceased brother by tbe High Court in 
its original jurisdiction on tbe SOth August 
1905, the administration being limited until 
either of the two minor sons of the deceas* 
ed, on attaining majority, would apply 
for a grant of Letters of Administration to 
himself, Tbe elder minor attained bis 
majority in 1913 and open his applies* 
tion the High Court in its teslameutary 
and intestate juriedictiou, ordered tbe 
petitioner to file an inventory and aceoaut 
of the estate and effects of tbe deceased. 
Subsequently, on his failure to comply, tbe 
petitioner was arrested by an order of tbe 
High Court in September 1917 aud be 
filed tbe accounts of tbe estate and effects 
of tbe deceased and an inventory of tbe 
properties of tbe deceased which came into 
his hands, acd it is alleged that be was 
thereupon discharged. On the 19tb Januaty 
1920, Prafulla Xurnar (tbe younger brother) 
lodged a complaint against tbe petitioner 
under section 406, Indian Penal Code, on 
the allegation that tbe Bocoonts filed by 
the petitioner in tbe High Court contained 
false items and nnmerous fraudulent entries 
out of which three were selected by the 
complainant. On tbe 2otb March U20tbe 
ocmplainant made a further petition alleging 
that, on further enquiry, he bad found out 
other iustanoes of criminal breach of trust 
by the petitioner as Administrator. 

Tbe petitioner submitted a petition to 
tbe Uagiatrate praying that the proceedings 
might be qoeehed on tbe ground iriler alia 
that be havitg rendered accounts to tbe 
High Cenrt, the proper Court for making 
an enquiry as to tbe falsity or otherwise 
of tbe same, which covered a period of 
about 14 yeare, was the High Court, and 
that the Criminal Court was iuoompetent 
to go into snob accounts. Tbe petition was, 
however, rejected by tbe Magistrate and tbe 
petitioner thereupon moved this Court and 
obtained this Rule. 

It is conteuded on behalf of tbe peti* 
tioner that the proseoution is based upon 
tbe inventory and accounts filed by the 
petitioner in the High Court and the items 
in respect of which he has been charged 
in the Criminal Court being included in 
the eooounts and inventory filed, the 
Criminal Court cannot entertain the 
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aomplaiot, at aoy rate, without a eaDotion 
under seotion 195 of the Gritninal Pro* 
aedare Oode. Relianoe is placed upon the 
provieioDB of seetion 98 of the Probate 
Aet. That seotion provides for filing of 
inventory and aooonnt by an Exeontor or 
Administrator, and 8ab*E>eotioDS (5) and ( t) 
of that seotton lay down : — 

*‘(3) If an Ezesntor or Administrator on 
being repaired by the Gonrt to exhibit an 
inventory or aoooont nnder this seotion 
intentionally omits to eoroply with the reqniei- 
tion be shall be deemed to have committed 
an offenoe under seotion 176 of the Indian 
Penal Code. 

*‘(4) The exhibition of an intentionally 
false inventory or aooonnt under this seotion 
shall be deemed to be an offenoe under 
seotion 193 of that Gode.” 

Snb-seotion (3) has no bearing upon the 
present oase. It provides that the non-oom* 
plianoe with the requisition to exhibit inven* 
tory and aooounts would oonstitute an offenoe 
nnder seotion 116, Indian Penal Gode. Sub* 
seotion (4) lays down that the exhibition of an 
intentionally false inventory or aooount shall 
be deemed to be an offenoe nnder seotion 
lv3 of the Code and, no doubt, the High 
Court, in its testamentary and intestate 
iurisdiotioD, if it were satisfied that a 
false inventory or aooonots bad been exhibit* 
ed, might have granted eanotion to proseonte. 
No objeotion, however, appears to have been 
taken to the inventory or aooonnfs in the 
High Court and the oomplainant did not 
apply to the High Gonrt for sanation. The 
qneatior, therefore, is whether, in these 
oironmstanoer, the Criminal Court oom* 
patent to entertain a oomplaint without 
sanstion in respeot of oertain items wbiob 
were inolnded in the aooounts filed in the 
High Court. 

Now, the mere faot that aosounts have 
been filed in the Probate Court or even 
the faot that the aooounts have been passed 
by the Court, does not absolve the Admiois* 
trator from his libilily for any partionhr 
sores of money whioh may have been mis- 
appropriated by him and be may be sued 
in the ordinary way for euoh sums, Sse 
the oase of Khituh Ohandra Achnya v. 
Osmond Feehy (2» the oaee of an Admiuis* 
tratcr pend-w/s life whose aooounts bad 
been passed by the Court. And if a euit 
, UJ 14 In^. Caa, 4? 39 0.587; 16 0. W. N. 518. 


oan be maintained against an Administrator 
for sums misappropriated by him, even 
thongb his aoconnts might have been passed 
by the Ooart, it is diffionlt to see why be oan* 
not be oriminally proseonted withont the 
sanotion of the Court. 

The oomplaint, however, made against him 
is one for oriminal breaob of trust. The 
estate was entrnsted to the petitioner not 
by the oomplainant, nor by any one throngh 
whom be olaims, but by the Court in its 
intestate jnriediotion. In a reoent oase 
Santok Ohand v. Sugan Ohand (l) Chitty 
and Beaohoroft, JJ., quashed the pro* 
seeding against the Reoeiver under seotion 
406, on the ground (among others) that 
it was the Ccurt and not the oomplainant 
who entrnsted the goods to the aooneed. 
A oharge of oriminal breaob of trust, there* 
fore, oannot, under the oiroumstanoes, be 
maintained against the petitioner exoept with 
the sanotion of the Court whioh appointed 
him Administrator, Tbe present prooeedings 
under seotion 406 against him mast aooord- 
ingly be quashed, and we direot aosord* 
ingly. 

hioceedings quatheJ 


PATNA HIGH COURT. 

CRIMlNiL REFEhEKCB No. 70 OF 1920, 
December iO, 1920. 

Present : — Mr. Justioe Jwala Prasad. 

BXaWANATH SINGH *kd others 

— Accused 
versus 

EMPEROR— OpP'Site P4btt. 

Criminal Procedure Code (Act T vf t89V, 413, 

423, 43 , 43H — Appealable sentences against some 
accused — Appeal - Sessions Judge, u)i«t)ier can deal 
with case of alt accused — Procedu e. 

When dealing with the appeal of accused persons 
who have received appealnblu sentenees, a bessious 
Judge is coinpeient to U^'al witli the applications 
made by tho to-accused who have received non- 
appealable scMiteuces [p. 7v»4, col . J 

pheku Jha v. Emperor, 51 Ind. Cas. 833, 4 P. L. J. 
4.3 at p. 444j I’at. ;:b5j *^0 Cr. L. J. 

approved. 

trinjinal reference under eectfon 438,r’n'n]i. 
cal Prooedore Cede, by the Sessions Judge, 
Darbhauga, dated the 9th October 1920. / 
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Meisrs. S. P. Sen and Baikunthanath Mitra, 
for the Aaooeed. 

The Aseiafaat Government Advocate, for 
the Crown. 

JUDGMENT. — Thie ia a referenae by the 
Seasiona Jndge of Darbhanga, under aeotion 
438 of the Code of Criminal Prooedare, 
reeommending that the eonviationa and 
eentenaea passed upon the petitioners be set 
aoide. With the petitioners many other* 
were eonvioted. The petitioners reeeived 
non appealable sentenoea and the otbera 
reaeived appealable eentenaea. Of the aoaaa- 
ed oonvioted, those who had reoeived appeal- 
able eentenoea appealed before the Sessions 
Judge and the petitioners 61ed an appliaation 
in revision under eeation 435 of the Code 
for reaommendation to this Court. The 
learned Sessiona Judge held that the ease 
led by the proseoution was not proved and 
set aside the aonviation and sentenaes as 
against those who had reaeived appealable 
sentenaes. He has now referred the ease of 
these who had reaeived non-appealable sen* 
tenaes. The reasons for this reoommenda* 
tion are those oontained in the judgment 
delivered in the appeals by the other aaaused 
persons. 

1 have aarefully oonsidered the evidenae 
in the oase and the judgment, and I agree 
with the view taken by the Court below and 
hold that the aonviations of the present 
petitioners most also be set aside. 

The referenae ia opposed by the learned 
Assistant Government Advoaate. He aon- 
tends that the Court below was wrong 
in setting aside the aonviation and in holding 
that the proseaution oase was not proved. 1 
had, therefore, to go into the merits of the 
aaae in order to satisfy myself whether the 
learned Jndge bad aommitted an error in his 
Bnding by taking a perverse view of the 
evidence in the ease. 1 have also oonsidered 
the arguments addressed by the learned 
Assistant Government Advocate, with the 
result that I agree with the view taken by 
the learned Sessions Judge, though it is 
possible that in some respeots the learned 
Judge has been hyperoritiaal. 

But the referenae dieoloses the anomaly 
pointed out by me in the oase of Pheku Jha v. 
Emptror (1) ; if I had differed with the view 

(l) fil bid. Ciis. 833j 4 P. L. J. 435 at p. 444s 
(1919} Pat. 20Si 20 Cr. L. J. 645. 


taken by the learned Sessions Jndge npon the 
evidence in that oase the result would have 
been that the oonviation of the petitioners 
would have been upheld. Whereas the 
aonviations of those who had received appeal* 
able sentences and had taken more seriaus 
part in the coanrrenae would have been set 
aside. The anomaly would have been still 
graver, for the order in the reference up* 
holding ths conviction may have been passed, 
as in the present oase, after the term allowed 
for the Government to move and present 
an appeal against the order of acquittal 
passed by the Court below. 

In the present cape the anomaly would 
have been still more serious, for the learned 
Assistant Government Advocate intimated 
that the Government intended to appeal 
against the order of aaqnittal passed by the 
learned Sessions Jndge. X am, therefore, aon* 
6rmed in my view taken of law on the enbjeat 
in the aforesaid aase, that the learned Sessions 
Judge himself, when dealing with the appeal 
of persons who had received appealable 
sentenoes, was competent to deal with the 
applications made by persons who had 
reaeived non-appealable sentenaes. In my 
view, he was dealing with the whole case 
though the oase oame to him upon appeal 
by some of (be aooueed persons. This used 
to be the practice, particularly in the District 
of Muzafferpur from where this case has 
some. The praatioe baa been referred to in 
some of (he eases wbioh I quoted in the 
aforesaid ease of Pheku Jha v. Emptror (1). 
That appears to me to be the right pro* 
aednre. 

The refereoas is accepted and aonviations 
and sentenaes passed upon the petitioners are 
set aside. 

Btfetence accepted. 


LAHORE HIGH COURT. 
Ckiuimal Rbvisios Petition No. 1649 

CP 1920. 

February 14, 1921. 

Pretcnt ; — Mr. Justioe Scott Smith. 

M. FRANCIS DARAH— 
Petitioner 
versus 

MUHAMMAD BAKHSH— 

^CSFOKDG HT 

Criminal Procedure Code (Act V 0 / 1898^, e. 195 (6) 
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FRANCIS D4KAH V. MOHAMMAD BASH8B. 

— Sonciioa t9 prosecute — Application to superior 
CouTt—Oourl, power of, to make enquiry. 

An application under section 19>> (6), Criminal 
Procedure Code, to a superior Court to revoke a 
sanction granted by a Subordinate Court is not an 
appeal and should not be dealt mth as such [p. 796, 
col. 2.] 

There is nothing, however, in the Criminal Pro. 
cedure Code which would prevent a Court, acting 
under section 193 (6) of the Code, from making a 
preliminary inquiry before dociding whether it 
should revoke the sanction which has been granted 
by a Subordinate Court, [p. 795, col. 2.] 

Petition, uD()er seotion 439, Criminal Pro- 
aedare Code, for revision of the order of 
the Senior Sabordioate Judge, Amritsar, 
dated the 30th August 1920, reversing that 
of the Munsif, First Class, Amritsar, datad 
the 16tb Deoember 1918. 

Babn M. N, Mukerji, for the Petitioner, 

Sayad MoJtsin Shah, for the Respond* 
ent. 

JUDGMENT.— The faats out of whieh 
the present applioation for revision arises 
are as follows : — Muhammad Bashir, minor, 
through his next friend, Muhammad Bakhsh, 
obtained a deoree for Rs. KO in the 
Small Cause Court, Lahore, against Mr. 
Franois Darab. He applied for exeontion 
in the Small Cause Court but his applioa* 
tion was infruetnous. He then obtained a 
transfer oertidsate from the Lahore Court 
and applied for execution of the desree 
in the Court of Lila Gokal Chand, Munsif, 
Amritsar. The applioation whiob was Bled 
in the Amritsar Court on the 3rd Ootober 
1913 was supported by an affidavit io whioh 
Muhammad Bakhsh stated in^er alia (1) 
that a notice to show oauss why be should 
not be arrested was served upon Mr. Darah 
at Lahore; (2) that upon the servioe being 
effsoted, Mr. Darah bad run away from 
Lahore to Amritsar ; and (3} that upon 
reoeiving another notioe from the Amritsar 
Court Mr. Darah would again absoond. A 
warrant of arrest was issued against Mr, 
Darah and be paid up the amount due 
under the deoree and applied for sanotfon 
to proseoute Muhammad Bakhsh for false 
statements alleged to have been made in 
the affidavit. Notioe in regard to this 
applioation was sent to Muhammad Bakhsh 
hut no personal servioe upon him was 
eSeoted. Eventually, substituted service was 
effected and on the 16th Deoember 1918 
&okftl.liOband Manaif graotfd |b9 


sanotioD applied for. Muhammad Bakhsh, 
it appears, was absent in Australia when 
this sanction was granted and on bis 
return be applied to the District Judge 
that the sanction should be revoked. The 
Distriot Judge held that the Subordinate 
Judge was the proper officer to deal with 
his applioation. The Subordinate Judge bae 
held that, at the time when the Munsif 
granted the eanotion, there were no sufficient 
materials before him for arriving at the 
conclusion that the affidavit contained false 
allegations. He was of opinion that Mr. 
Darah should be given a further opportunity 
to show that the affidavit was a false 
one. He accordingly treated the proceed* 
ings before him as an appeal under the 
Civil Procedure Code and passed an order 
under Order XLI, lule 23, thereof remand* 
ing the case to the Munsif with a direction 
that he should give an opportunity to Mr. 
Darah to make out bis oaoe and bear the 
objections, if any, of Muhammad Bakhsh, 
and then decide the application for sanction 
according to law. Both parties have applied 
for revision of this order. 

It is quite olear that the Subordinate 
Judge was wrong in considering the appli* 
cation before him as if it was an appeal 
under the Code of Civil Procedure. It 
was an applioation to the Court to whiob 
the Munsif was subordinate under section 
195 of the Criminal Procedure Code, and 
under sub olause (6) of that section the Sub* 
ordinate Judge bad power to revoke the 
sanotion. The prooeedings before the Sub* 
ordinate Judge were by way of revision and 
not by way of appeal at all. It is pointed 
ont that Lala Gokal Chand has now been 
transferred from the Amritsar District, and 
that bis successor could not grant sanction 
for an offense committed in the Court of 
Lala Gokal Chand. There is nothing in 
the Criminal Procedure Code which, in my 
opinion, nould prevent a Court of revision, 
acting under section 195 (6) of the Code, 
from making a preliminary inquiry before 
deciding whether it should revoke the sane* 
tion which has been granted by a Subordi- 
nate Court. Section 476 of the Code ex- 
pressly lays down that, when any Civil, 
Criminal or Revenue Court is of opinion 
that there is ground for inquiring into 
any offence referred to in section 195, and 

RomiuittRd before it or brought under it« 
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notias in the ooarse ot a jadioal prooeed- 
ing, snob Coart may make aoy preliminary 
inquiry that may be neoesaary, Mr. Darab 
presses that he may be allowed to addnoe 
farther evidenoe to show that some of the 
Btatements in the affidavit were false. He 
says that he has been disgraoed by being 
arrested qaite anneoessarily at the instanoe 
of Mabammad Bakbsb, and seeks redress 
therefor. 

1 , therefore, allow the revision and, setting 
aside the order of the Subordinate Judge, 
direet him to dispose of the appliaation 
before him in aooordanoe with law lie 
sbonld himself make the farther inquiry 
whieh he ordered the Maosif to make and, 
after having made it, should deaide whe- 
ther the sanation granted by Lala Gokal 
Chand should be revoked or not. This order 
also disposes of the oross-appliaation for re- 
vision No. 86 of 1921, Sled by Mnham- 
mad Bakhsb, 

Revision allowed. 


PATNA HIGH COURT. 

Civil Chiminal Revision No. 11 of 1920. 

Aaga t 9, 1920. 

Fresent’ — Mr. Justice Adarai, 

WALl MOH AMM AD AND OT - IR3 
— PETniONKRS 
Venus 

KMPEROK — OpfOsiTi Paimt. 

Criminal Procedure Code fAcl V oj l‘«98>, k. 476— 
‘—Penal Code (Act XLV of 1860J, sr 1S3, 186 — 
of iillachmcnt t-iyiied ''By Order" hy Senshta- 
(Inr — addressed to Nazir— Nazir, pou-rr of, to 
detc'jute it to peon— Procedure, legality of. 

A AViiiTiiiit for the attaclinient of property in 
execution of .a decreo was biynod by the Serishtadar 
of tlie oiirt “Uy onler” and was nddieseed to the 
UuililT Siizir of the Court, the warrant was delegated 
to a peon aiul the accused resisted him in cxecutio); 
tlio wurruiil : the ' oiirt directed the pro.secution of 
the .aociKsod, luidcr sootion <;.e, triiiiinnl I'rocedure 
( ode, for olVeiiceH under sectiona ihiiand Ibtt of the 
Penal Code, and that onler was attached in revision 
on the ground that ihu warrant was neither legally 
inado and signed, nor legally made over to the 
peon : 

. Held, that there was uo illegality in the warrant, as 

Uo words “ily prdvi’' fihowod that the Court had 


authorised the Serishtadar to sign it, and the Nasir 
had power to delegate it to a peon. [p. 7y7, coL 2.] 

Civil eriminal revision against the order 
of the Mnnsif, Eishenganj, dated the 8th 
May 1920, direoting the proseeution of 
the petitioners. 

FACTS. — On 8th May 1920 the petitioners 
were directed to be proeeented by the Mnnsif 
of Kishenganj under seetiou 476, Criminal 
Procedure Code. The order, in brief, was as 
follows ; Whereas the men named below 
obstrneted the peon, being a public servant, 
on 20th December 1919, in ezeeution of a 
writ of attachment, dated the 18th December 
1919, and enatohed away from his custody the 
moveables and livestock t*8 .and thereby 
committed the offences enumerated in seo* 
tione 183 and 186, Indian Penal Code,..” 

The writ referred to above was beaded 
in the Brst Coart of the Mnnsif at Kisben- 
ganj. 

"Money Execution Case No. 1994 cf 1919.” 

It was addressed to "The Bailiff of the 
Court.” It was signed as "By order — Udit- 
narayan Serishtadar, Munsif’s Court.” Jt 
was issued on IStb December 1919, and 
made retuinable on or before 16th January 
19 l0. 

On (be back of the writ the entries showed 
that it was made over to the Naeir on 18th 
December who made it over to the peon by 
name : the latter returned it after eervioe on 
22cd December and the Notir returned it to 
Court on the same dale with the following 
remarks thereopon : "Sir, It appears from 
the peon’s repert that the accused persons 
enatohed away the property which was 
attached by him.” 

Mr. Athar Butain, for the Petitioner. — The 
writ of attachment, parporting to have been 
issoed Doder Order XXI, rule 80, Civil Prooe* 
dare Code, was not signed by tbe Munsif. Tbe 
Serishtadar bad no authority to sign it and, 
therefore, no offence has been committed. 
This IB the settled Oelont'a prnotfoe. Relies 
open Vtpufy legal hewcmhtcncer v. Aii’f 
^arirar J .n (1). 

ULo writ nas addressed to the Bailiff of 
(be Cccit and has been executed by tbe 
peon. In this case the Bailiff was tbe 
Natir and be bad lo power to delegate to 
(be peon. 


(D 6 C. W.N. 84$. 
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OiteB Mohini Mohan Banerji v. Emperor ruling' of Mulltok and Thornhill, JJ., in KhvHr 


( 2 ). 

Mr. Manokar Lai (AsBietant Government 
Advocate), for the Crown. — Deputy Legal 
Remembrancer v. Mir Sarwar Jan (1) has been 
dissented from by a Division Bench of this 
Court : See Khidir Bux v. Emperor (d). The 
onus is on the petitioner to show that the 
Serishtadar had no authority. Here the 
writ, on the face of it, shows that it is signed 
“By order” and, therefore, prime facie the 
Serishtadar had authority to sign. Whether 
in fact this is so or not will be determined at 
the time of the trial 

The question as to the power of delegation 
was elaborately argued before your Lordship 
and the matter has been settled now in 
Doman Mahto v. Emperor (4). 

JUDGMENT. — This is an application for 
the setting aside of an order passed under 
section 476 of the Criminal Procedure Code 
by the Munsif of Kishenganj, directing the 
prosecution of the petitioners under sections 
183 and 186, Indian Penal Code, and also for 
the setting aside of an order passed by the 
Sub^Divisional Magistrate summoning the 
petitioners under those sections. The order 
under section 476 is attacked on the ground 
that the writ of attachment, which the 
petitioners are alleged to have resisted by 
seizing the property attached, was neither 
legally made and signed nor legally made 
over to the peon who served the writ. In 
the first place, it is argued that the writ was 
addressed to the Bailiff Natir of the Civil 
Court and, therefore, it should have been served 
by him as Bailiff and not by a peon to whom 
he delegated it. It is now, I think, clearly 
settled that the Eaeir of the Court has the 
power to delegate. Tbe writ bears upon it 
the name of the peon to whom tbe delega* 
tion was made. Next, it is urged that tbe 
warrant of attachment has not been signed 
by tbe Munsif and so is of no effect. The 
writ is signed by the Serishtadar of tbe 
Munsif’s Court By Order, It is contended 
that tbe authority by which the Serishtadar 
signed for the Munsif should have been 
stated on the writ, and several decisions have 
been referred to this effect. However, the 

(2) 86 Ind. C»8. 87l 1 P. L. J, 550s 18 Cr. L J. 39j 
8 P. L. W. 64. 

(3) 49Ind. Caa. 171; 3 P. L. J. 636; 20 Cv L. J. 
189. 

(4) 64 Ind. Cas. 977| 21 Cr. L, J. 193. 


Bux V. Emperor (o), shows that it was for 
the petitioners to show that there was no 
authority, and that it is to be presumed that 
the authority had been given. In my mind 
tbe mere entry of the words “By Order” 
shows that the Serishtadar bad the Munsif’s 
order to sign. I am unable to ?ee that the 
writ of attachment, on its face, was such that 
tbe petitioners would be justified in resisting 
the attachment. The whole case before this 
Court depends upon whether tbe Munsif was 
justified, on tbe facts before him, in coming 
to a decision that a proseoutioD of tbe 
petitioners was likely to succeed. It is a 
question on which he waa entitled to form 
his opinion and prima facie, having the writ 
and the report of the neon before him, he was 
fully entitled to take proceedings nnder 
section 476. Tbe Sob Divisional Magistrate, 
too, having received tbe proceedings from the 
Munsif who bad jurisdiction was justified iu 
issuing snmmoDS under seotioos 183 and 186, 
Indian Penal Code. The points now put 
forward by learned Connsel for tbe petition* 
ers OSD he urged when the petitioners are put 
upon their trial. Tbe application is rejected. 
The application of the Crown for costs is 
rejected. 

Application rejected. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 525 of 1920. 

July 2^ 1920. 

Preieid:— 'Justice Sir N. R. Cbatterjea and 
Mr. Justice Cuming. 

HEM CHANDRA DUTTA — AccuiBO — 

Petitioner 

versus 

GIRINDRA CHANDRA CHAUDHURY 

COMPL m»NT — OpPO^itr Pa'^TY. 

procedure Code ( Act T of s. 84'>— 

Compromise filed in Court, effect of — Further proccetU 
iiigs, whether can be taVen. 

Where the parties to a criminal proceeding 61o a 
written compromise in Court under section of 
tho Code of Criminal Procedure, such compromise 
amounts to an acquittal o£ the accused, and uofurther 
proceedings caubo taken ngaiust him at tho iustanco 
of the oomplaiudut in respect of the snbjeot-matter 
of tho oompromiso. [p. 80o, col, 1.] 
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Hale agaiast the order of the Distriot 
Magistrate, Dinajpar. 

FACTS appear from the jadgment. 

Baba Bimal Ohandra Das Oupt-j^ for the 
Petitioner. — The petitioner has been aooaeed 
of baying defamed the oomplainaot, opposite 
party, under section 500 of the Indian Penal 
Code. Daring the pendency of the proceedings 
the parties made op their complaint and a 
petition of compromise, wherein the petitioner 
apologised to the opposite party for the offenoe 
done, if any, which was accepted by the latter, 
was drawn up and Bled with the p^shkar 
of the Sab Diyisional Magistrate before 
whom the case was pending. On the petition 
being pat up before the Court, the learned 
Magistrate sent for the complainant and bad 
a talk with him in his private chamber in 
coarse of which the Magistrate expressed 
bis disapproval of the compromise. There- 
upon the complainant, ^ ho is a pleader of 
that Court, filed a petition praying for the 
withdrawal of the petition of compromise 
'*for some special reason ” without specifying 
the same. The Magistrate, accepting that 
petition, has adjourned the case and the case 
is being proceeded with. The present Rule 
has been directed against such course of 
procedure being followed and for the quash- 
ing of further proceedings. 1 submit, the 
procedure followed by the Magistrate is 
wholly illegal. The parties came to an 
amicable settlement, had a petition of com- 
promise setting out the terms agreed upon 
and accepted by the parties, and duly signed 
by them, filed in Court. The Court was 
bound to accept the compromise under the 
oiroumstances. It had no further jurisdic- 
tion over the matter and ought to have 
acquitted the aoeused under section 3-15 of 
the Code of Criminal Procedure, It is 
solely doe to the undue interfereuce 
of the Magistrate that the compUinant 
resiled from the oompromire. A compound- 
able offence, as in the present case, is com- 
pounded in law the moment the apology ie 
tendered and accepted. Refers to Husum 
Bewa V. Bechu Bttoa (1), Mahomed Ismad 
V. Fatzudiiin (2). A compromise petition 
once filed cannot be withdrawn and the 
Court has no jurisdiction over the matter 
any further, In compoundable cases the 


composition is complete and effective even 
though no compromise petition has beeo 
filed in Court. Refers to Kumarasami 
Ohetty V. Suppusami Okeity (3). The allega- 
tion that the ooroplaiDant signed nnder a 
misapprehension was rot made in the sab- 
sequent petition of the complainant neither 
did be raise any objection on the ground 
of other terms and conditions of the com- 
promise being omitted from the compromise 
petition. These are clearly after-thoughts 
00 which no reliance should be nlaced. Refers 
to Emperor v, Qana Krishu Walun] (4), 

B»ba Ban Behari Sarkar, for the Opposite 
Party. — My submission is, that the com- 
promise having beeo made under a mis- 
apprehension the compromise onght not to 
be acted upon, Further, all the terms npou 
which I agreed to settle the case were not 
iuoorporated in the petition of compromise. 
One of my terms, for instance, was that the 
accused must apologise to me for bis offence 
in open Court. That has not been done. I 
submit, the Court was right iu not acting 
upon that sort of prevaricating compromise. 
Farther, the ones is on the accused to show 
that there wis a lawful compromise. Refers 
to Murray v. QHeen’Emprets (5), The Court 
mast be satisfied that there has beeu a com- 
promise in reality. Here the finding is in 
my favoar. A party to a compromise can 
resile therefrom before the passing of any 
order tbereoo by the Oonrt. The case in 
Kutam Bewa v. Bechu Bexa (l) is not 
against me. The latter part of the head- 
note of the case is not quite accorite inas- 
mnoh as it is not borne oat by the jadgment. 
The case in Mahonei Eanni v. Pattani 
Inayathulla (6) ie an extreme case and should 
not be followed. The ease in Kumarasami 
Oheity V. Kuppusami Ohetty (3) has no appli- 
cation to the facts and ciroomstanoes of 
the present case. 1 submif, the Court is 
bound to enquire as to the bona flies of a 
compromise before it can record an acquittal 
under section 345 of the Code of Orimioal 
Procedure. 

( 8 ) 4 tIuJ. Cas 5885 AJ M, 6815 34 M L. 3.217-, 

7 L. Vf. 274; 23 M. L. T. 240; 19 Cr L. J. 359j (1918) 

M. W. N. 403 . 

(4) 26 Ind. Oas. 1000; 18 Bom, L. B. 930; 16 Cr. 

L. J. 88. 

(6) 210. lO:’; 10 lud, Deo. s.) 701. 

(6) 81 Ind. Cu3 819; 89 M. 9l6; 2 L W. 1200| 1§ 

M, U. T, 602; 10 Cr. L. J. 803, 


(11 3 C. W. N. 322. 
(2) 3 C. W. N, 5-18. 
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Baba Bimal Ohandra Das Gupta replied in 
brief. 

JUDGMENT. 

Tbia is a Bale eallicg npon tbe Dialriot 
Magiatrate and tbe oppoaite party to show 
aaoae why the proeeedings agaioat the peti* 
tioner ahoald oob be qaaahed, or why a 
farther ioqairy ahonld not be made into the 
petition of eompromise. 

It appeara that the oppoaite party, who 
is a Pleader of the Thakargaon Manaif’a 
Coart in the Dinajpnr Diatriot, brought a 
ea^e for defamation against the petitioner, 
who ia a Makfear’s elerk. The parties, 
however, oame to an amieable settlement 
and a petition of oompromire waa Bled in 
the ease in the Goart of the Sab-Diviaional 
Magistrate before whom the eaee was pend* 
ing. Tbe petitioner denied that he bad 
defamed the opposite party and said that, if 
any sash defamatory words had reached tbe 
ears of the opposite party, the same wero 
abaolately false, that tbe petitioner was 
sorry for it and tendered bia einoere apology 
to the opposite party, Tbe oppoaite party 
stated in tbe same petition that tbe aoensed 
having admitted that tbe defamatory words 
that he heard were false, and having ex* 
pressed bis regret at tbe oireolatioo 
of tbe false remoar and having apologised 
in the above manner, he (tbe opposite party) 
did not wish to proeced fortber in tbe 
matter and he preyed that the case might 
be Bnally disposed of under the provisions 
of seetion 345, Criminal Proeednre Code. 
Tbe petition was signed not only by tbe 
petitioner hot also by tbe opposite party 
himself. It wee engrossed by bis (tbe 
opposite party’s) olerk, Gopal CbanderDas. 

After the petition bad been Bled with 
the peshkar, tbe latter pot it cp before 
tie Sob Divisional Magistrate. Thereupon 
tbe Sob-Divieioiial Magistrate sent for the 
opposite party, and there was some talk 
between them as tbe remit of wbioh tbe 
Pleader pnt in another petition by which 
be wanted to withdraw from the oompro* 
miee. That has been given eB'ect to, and 
tbe eaee is being proceeded with against tbe 
petitioner. 

^Ve are of opinion tbat there was a 
lawful compromise under section 345, Grimi* 
nal Prcoednre Code, which amonnted to on 
acquittal of tbe petitioner, and tbat no fuitbei 


proceedings oaght to have been taken against 
him. 

Under sab section (2) of section 345, certain 
offences can be componoded with tbe per* 
mission of the Coart before which any 
proaeoation for sach offence is pending, and 
claase (5) also provides for composition 
where the aecased has been committed for 
trial, or where he has been convicted and 
an appeal is pending, with the leave of the 
Coart. In the other cases mentioned in 
section 345, no leave of tbe Coart is 
required for compounding the offence. The 
offence for which the petitioner was being 
prosecated was defamation, under section 500, 
and it was compoundable by tbe person 
defamed. Tbe latter agreed and himself 
signed tbe petition Bled in Coart having 
accepted the apology offered by the peti* 
tioner. Tbe offence, therefore, was lawfully 
aompoonded and tbe Magistrate oaght to 
have directed an aoqaittal. Instead of doing 
that, be sent for tbe Pleader (tbe opposite 
party) and it appears from bis report to 
the District Magistrate tbat it was he who 
asked the Pleader to withdraw the petition 
of compromise, on the ground that tbe peti* 
tion was filed under a misapprehension, the 
misapprehension being tbat tbe Sab*Divi* 
eional Magistrate had not approved of this 
compromise when he was informed of it by 
some Pleaders and MuLtears on tbe morning 
of tbat day, whereas tbe opposite party was 
given to understand that tbe Sub Divisional 
Magistrate had approved of it. 

We do not see what (he Sub- Divisional 
Magistrate bad to do with the composition 
of the offence under section 500, it being 
a private matter between the Pleader and the 
Muktear's ilohurrir. It is clear tbat it was 
after the talk with the Sub-Divisional Magis* 
(rate tbat the Pleajer changed bis mind. 

It is said that there was an understand* 
ing with tbe opposite party tbat tbe peti* 
tioner would offer an apology in open Court. 
But tbe petition does not state that. 
Tbe petition itself contained expression of 
apology by the petitioner, and acceptance 
thereof by tbe opposite parly. Tbat tbe 
peitition was eigned nith knowledge of its 
oontents is not, and cannot be, denied by 
tbe opposite party. Tbe subEequent petition 
of withdrawal shows that the petition of 
compromise Bled in Court was made by 
both pftitie*, and it rjaa prsyed by the 
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Babseqaect petition by the opposite party 
that the petition of Qompromiee might be 
rejeoted. 

There being no doubt of the opposite 
party having signed the petition or of eom* 
promise with knowledge cf its oontents and 
of wbioh the Sob Divisional Magistrate was 
eatisBed when be sent for the opposite 
party, as appears from bis order, be ought 
to have aoquitted the aoooeed under the 
provieious of seotion 345, Criminal Prosedure 
Code. See the case of Kusum Bewa v. Bechu 
Bewa (1), 

We were referred on behalf of the 
petitioner, to two oases in the Madras High 
Court. In the oa^ie cf Mahomed Kanni 
V. Paitani Iriai'ofhulla (Gl Abdul Rahim, 
J., observed as follows : * A eompoeition 

arrived at between the parties of a 
oompoondable offenoe is oomplete as 
soon as it is made, and it has the effeot 
of an acquittal of the aooosed under seotion 
345, Criminal Procedure Code, in respeot of 
that oSenee, though one of the partirs, 
later on, resiles from the oompromise and 
no statement or petition recording the 
oompromise is tiled in Court by the 
parties”. 

See also the oase of Kumarasami Ohelty 
V. Kuppusami Oheity (3), 

It is uDoeoessary for ns to ooneider the 
question whether the oompromise of a oase 
outside the Court is a valid oompromise 
and must be given effeot to, when no 
petition was Bled in Court, and this was 
the question in those two Madras oases. 
Here the petition was filed in Court and 
signed by both parties, and we think it 
ought to have been given effeot to. 

The result is that further prooeedings 
in the oase against the petitioner are 
quashed and the Magistrate direotedto reoord 
an order of acquittal against the petitioner. 

Buie made nbsoluie. 


ALLAHABAD HIGH COURT. 

Civil Rkvisiom No. 44 of 1920. 
January 25, 1921. 

Freseni: — Mr. Ju'tioe Gokol Prasad. 
ABDUL AZ Z — AppLiCiST 

tenus 

BOHR A TARACHaND— Oppositr Partt. 

Criminal procedure Code (Act V of \8QS), e. JAR— 
Civil Procedure Code (Act V of $ HR — Order 

in appeal rejecting application for sanction to prosecute 
— Material irregularit’j'^Perjury— Sanction, when 
ought not to he given. 

An order upon an appeal against au order sanotioQ. 
ing the prosecution of the appellant, contained the 
words: “The applicatiou is rejected”, amounts to a 
refusal to consider the question, and is a material 
irregularity within the meaning of section 116 of the 
Ciril Procedure Tode 

Sanction to prosecute for giving false evidence is 
not justified where there is no documentary OTidoncc, 
and the question is of oath against oath. 

Civil revision, from an order of tbe 
Distriot Judge Agra, dated the 9tb of 
Maroh 1920. 

Mr. Zahur Ahmad, for tbe Applioant. 

Air. U. 8. flajpai, for tbe Opposite Party. 

JUDGMENT.— This is an applieation in 
revision from the deoision of tbe District 
Judge of Agra, dismissing an appeal against 
an order of sanotion to proseoote tbe ap 
plioant for giving false evidence, The 
only judgment passed by the learned Dis* 
triet Judge in appeal is, "Tbe application 
is rejeoted”, 1 do not think I bat an 
order like this ebould be passed. An order 
like this passed in a sanation for prosecu* 
tioD oase amounts to a refusal to ooosider 
tbe question and would, in my opinion, at 
least amount to a material irregularity 
amounting to illegality in ezeroise of its 
jurisdiotion by a Court. lu order to assure 
myself of tbe oorreotoess of the order passed by 
the first Court I went through tbe reoord of tbe 
oase. There is no dooomeutary evidenoe what* 
ever on the reoord to support tbe statement of 
the plaintiff as against the defendant. It 
is a pure question of oath against oath, 
and, in my opinion, tbe order of sanotion 
granted by tbe first Court was not justified. 
1, therefore, aooepl this applioation in revision 
and set aside the order of eanotiOD, 


Application accepted, 
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CALCUTTA HIGH COURT. 

Civil Ruli No. 69 op 1920. 

May 25, 1920. 

Pres£iU:—Ur, Joitiae Teanon and 
Justiae Sir Asutoeh Cbaodhopy, Kt, 

Sm. bhushanmani dasi 

— PiTiTIOPBR 
versus 

PRAPULLA KRISTA DEB BAHADUR 

AKD OTHERS — OPPOSITB PARTIES 
Civil Procedure Code (Act V of 1 908^ , «. 1 16, 0. XXI 
r. W—£.vecution of decree— Sale, application to set 
asida-Limitation, terminus a quo— iJerision— 
rial in egularUy, 

Tho starting point of limitation for an application 
to set aside an execution sale on the ground of 
fi-aud 18 , the date when the applicant had knowledge 
not merely of the factum of the sale, but a clear and 
definite knowledge of the facts which constitute the 
fraud, and it is for the other side to show that the 
applicant had such knowledge at a time from which 
token as a starting point, the application is barred. 
Lp* 8t2, coK 2.J 

P. applied to set aside an execution sale on the 
ground of fraudulent suppression of process ami 
other irregularities, the Court rejected the application 
merely upon the deposition of the applicant and 
without considering all other evidence which he was 
prepared to ^ve as regards the suppression of 
processes and other irregularities of which ho 
complained : 

Eeld, that the Court acted with material irrccii. 
larity in the exercise of its jurisdiction, [p. £02, col. 
^•J 

Role against the order of the Distriot 
Judge, 24 Parganas. 

FACTS appear from the judgment. 

Babu Apurba Oharan Mukher.ee for Baba 
5aroJa Oharan MaCty, for the Petitioner.— 
This is an applioation under seotion 115 of 
the Code of Civil Prooedure. The petitioner 
made an applioation under Order AXI,rGl 0 JO, 
Civil Procedure code, for setting aside an 
execution sale on the ground of irregularities, 
fraudulent suppression of prooe 3 « 0 s and 
oonsequent inadequacy of price. The peti 
tioner, who is a pMrdana^/itM lady, was ex- 
amined on oommiseioD, in theoourse of which 
e 0 stated that she had hearsay know- 
ledge of the sale some two or three months 
before the application to set aside the sale 
was preferred. Rdying upou this deposition, 
both the Courts below held that the applica- 

tion for setting aside the sale was barred by 

nmitatioD. 

The Courts balow should not have shut 
«« all other evidence which the applicant 
prepared to give regarding tho snppres- 

51 


sioD of processes and other irregularities of 
which she was complaining. The fact that ebe 
admitted hearsay knowledge of the sale two 
or three months before the date of her applica- 
tion is not suflScient to bar her applioation 
by limitation, She alleged fraud which 
must be held to have a continuing influence. 
In such a case, mere knowledge of the factum 
of the sale is not suflicient, the applicant must 
have definite knowledge of the facts which 
constitute the fraud before time can run 
against her. See Narayan Sahu v. Damodar 
Dos (l)* S66 slso Rohimbhoy Bubibbhoy v* 

Turner (2). This is a fit ease in which your 
Lordships should interfere in the exercise 
of your revisional powers. 

Babu Mohendranatk Hoy (with him Babua 
Benoyendrenath Qanguly and Pareshnath 
if ukheree), for the Opposite Party. - An error 
ID applying the Law of Limitation is not an 
error which can be corrected on revision 
under section 115 of the Code of Civil 
Procedure. See Benode Behari Bhadra v. 
Ram Sarup Chamar (3). See also Ramgopal 
Jhoonihoontcalla v. jokarmall Khemka (4) 
Mohim Ohundtr Pal v. Ahmad Ali Khan (5). 
The provisions of section 115 of the Code of 
Civil Procedure are not applicable, although 
there might be an error in the decision 
touching the question of limitation. Your 
Lordships should not, therefore, interfere 
under section 115 of the Civil Procedure 
Code. 

Babu Apurba Oharan Mukherjes replied. 

JUDGMENT. — This Role is directed 
against an oider by which the District; 
Judge of the 2-1 Parganuas affirms the 
order made by the Munsif, First Court, 
at Diamond Harbour By the said order 
the Munsif rejected an application for 
setting a^ide a sals made on the ground 
of fraudulent suppression of process, certain 
irregularities, and icsDlBciency of price. 
Both i.'ourts have held that the application 
was barred by limitation, and in coming 
to this conclusion they bave proceeded 
merely on the deposition of the applicant 

(1) Ifi hid. Cus. 16 C. \V. X. 891. 

(2) 17 11. ytlj 20 1. A. 1; 6 Sar. P. C, J. 266- 17 

Ind- Jur. 40, 9 Iml. Dec. (n. s.) 222. ’ 

1018 ^ !'■ 

14) I.*! Iml. Ciis. 547sa9 C 473, 

(5) 33 hid. Cas 310; 22 C. L. T. 661. 
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who was examined on oommission. In the 
oonrse of this deposition she stated that 
she had hearsay knowledge of this sale some 
two to three months before the applioation 
was preferred. From the date of this 
hearsay knowledge of the fast of sale the 
Coarts below are of opinion that limitation 
shonld ran. We are unable to think that 
they are right in so holding. The appli* 
sant mast have knowledge not merely of 
the fastnm of the sale, bat a elear and 
definite knowledge of the fasts whisb son* 
stitate the fraud before time san run 
against him or her. This is apparent from 
a namber of reported saees, to one of 
whish we may refer, namely, Naraj/an Safew 

V. Damodar Das (l). 

This ease and other eaees ebow that, 
when by a fraud of this nature, involving 
snppreesion of process and submiesion of 
false retarne, the applicant is kept out of 
knowledge of the sale of bis property sash 
fraad mast be held to have a continuing 
influence. Indeed, in sash a ease it is for 
the other side to show that the injured 
party had clear and definite knowledge of 
the fasts whisb constitute the fraad at a 
time from which, taken as a starting point, 
the suit is barred. 

In this sonneotion we may refer to the 
decision of their Lordships of the Privy 
Council in Rahimbhoy Babibbhoy v. Turner 
(2). Relying upon these passages in her 
deposition in which the applicant admits 
hearsay knowledge of the sale two or three 
months before the date of her application, 
the Courts below ehot out all other evi- 
dence whish the applicant was prepared to 
give as regards the sappression of processes 
and the other irregularities of which she 
somplains. Thus, they have not merely 
fallen into an error bat also acted with 
material irregularity in the exercise of 
their jurisdiction and this, therefore, gives 
this Court jurisdiction to interfere under 
section 115 of the Code of Civil Procedure. 

In this view, we must set aside the 
orders of both the Courts below and remit 
this case to the Court of first instance in 
order that it may deal with it and dispose 
of it in accordance with law. 

Costs of this Rule will be costs in the 
case. We assess the hearing fee at three 
gold mokurt, 

Order set aside . 


MADRAS HIGH COURT. 

SaoowD CiviL Appsil No 290 op 1919. 

March 2, 1920 

Present '.— Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 
KRTSHNASWAMI AIYAR— Plaimtifp 

— APPELTiAPT 

versus 

APPAVIER AMD OTHERS— Depesd^mts 
Nos. 3 TO 6, AMD Legal REPREBEMraTivES 
OP Depemdants Nos. 2 amd 6 — Rbspomdehts. 

Hindu Law—Partiti»n-deed — Gi/t— Defeasance 

clause, validity of. 


The principle that an estate once vested cannot 
be divested is not recognised as a general rule ot 
Hindu Law, even of the Hindu Law of Succession. 
Therefore, a defeasance clause in a partition-deeu or 
an estate that, if a particular event shall happen, i 
this case a default in making certain payments,— tiie 
interest of the defaulter shall pass to person, 

is not repugnant to any principle of Hin u 
[p. 80A, cols, I 2.] , 

Second appeal against the decree o 0 
District Court, Tanjore. in Appeal Sait 
No. 963 of 1917, preferred against the decree 
of the Court of the Principal District Munsif, 
Tiruvalur, in Original Suit No. 164 of lyid. 


FACTS appear from the judgment. 

The Hon'ble Mr. T. R. Ramachandra Atyar, 
or the Appellant.-The defeasance 
hepartition.deed providing for the ^>^0^ 
f the estate on the eon’s not paying ««« « 
□valid. An estate once vested , 

livested. Whether the clause le 
,y the provisions of the Transfer o 
lerty Act or not, under 
int it is repugnant to the , • 

lindu Law: See Full Bench judgment id 


Mr. K. Bashyam Atyjngar, for the R 

ondents.-The condition >> 
ie not opposed to epy general rale of 
ir ic it againet public policy. The P 
,n wae efieeted after ‘be 

'“th’ie" e°t alloTof eoeh diepoaition. enbje^t 

;te 

e rule that an eetate onee «»ted^,^^^_^^ 

I divested oanoot be doffO 

:,eption and that it ie oo^here la.d__doJ^_ 

exprese terms by the Hin j 


(1) 9 M. 6-1 (F. B.): 3 Ind. Deo. (N. a.) 441. 
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Committee have made inroada on this prinoi- 
Pie, and the oumaUtive effect of all the ral- 
mgs 18, that the principle ia disregarded in 
practice. Both under Hindu Law and the 
Transfer of Property Act, the condition is 

n ' ^ Soorjeemoney Dossee v. 

Venohundoo Sdulhck (2). Sreenutty SoorJee- 

money Donee v, Denobunioo Mullxck (3), 
laohmi Debia v. aurrish Ohunier 
Ohowdhury 4), Jatendr 2 Mohan Tagore v. 
Ganendra Mohan Tagore (5). 

JUDGMENT. 

Oldfield, J.^The question in this case 
arises on the construction of Exhibit A a 
document drawn by unprofessional bands, and 
19. whether under it, the widow of one 
bnniyaaa A.yar, the vendor of plaintiff 
appellant, acquired any interest, which she 
could convey to him. The argument before 
the lower Appellate Court was apparently 

based on a translation of Exhibit A, which, 
hie that made here, is inacoorate. It was 
conducted with reference mainly to the 

* f°! ‘h® expression “ with absolute 
right, not to the general principles affecting 
the dispositions made. In the application of 
these principles to what actually occurred 
there was a mistake as to the contents of 
one phrase used. Here the argument pro- 
•eeded on different lines 

fi Aiyarand hi. .on., 

of „ ai r Srinivasa Aiyar. hn.band 

of plaintiff 9 vendor, efteoled a partition, bnt 
we are .ono.rned only with one portion of 
the eettlement then agreed to, that relating 

nnder Exhibit A, which was left in the 

r.. n- “ "“S to devolve, are 

Di.trioTM*'’ . ‘faDelation given in the 

aent of th^“"f'' ''I'i.b, with eon- 

point to h adopt, euopt as to one 

point to be eeparately referred to, as follows: - 

Vt; the properties shown in list 1 are to 

, W 6 M I, A. 626^ W e“p “"y ■■'■stt 

(n. 8.) 372; I Suth P OlOi\ ^ 

^ S' 

E. ^ Sar. P. C. J. 837; IQ 

P. 0. 3 C. L. H. 339; 3 

1 Shome L. R. Zil- 2 Tn/'if' ^ '*30; 

^5) 18 W R tVo’ o n ; (n. 8.) 16, 

0- J. 693j 3 C. j' 82^' ^ 
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of alienation. (2) Srinivasa Aiyar and drs^ 
defendant (Appavier) shall pay the kut of 
the properties equally. (3) After spending (for 
funeral expenses) at the death of each of the 
two parents. (4) Srinivasa Aiyar and first 
defendant shall divide equally a 1/I6th Pangu 
(a moiety of the whole) at the death of each 
of the two parents. (5) If the two do not 
agree and spend either for the payment of 
the hi$t of the said lands or for the funeral 
expenses, the survivor of the two, that is. 
Nanu Aiyy, and Annapnrni Ammal, shall 
take the ? th Pangu of lands (the whole of the 
lands in list 1) absolntely, and (6) if the 
two do not agree and pay for the funeral 
expenses of the survivor and the kist of the 

absolutely 

the I/i6th Pangu, which was in possession of 
tbe survivor, * 

_ The figures in this extract have been 
inserted for convenience of reference • and 
observing that no attempt was made here to 
dispute the lower Appellate Court’s inter- 
pretation of tbe words with absolute right » 
as conferring the fullest estate, I give in 
legal language the result, as it appears to me 
with reference to each clause. Under (1) 
and (4) there is a creation of life-intereat in 
favour of Nann Aiyar and Annapnrni 
Ammal, in a moiety of property each with 
remainder as regards each moiety to their 
Rons. There are then conditions for the 
defeasance of these estates, in remainder, the 
son 8 obligation to pay the hist on tbe pro- 
perty throughout and to pay the funeral ex- 
penses on the death of each parent being 
stated generally in clanses (2) and (3), and the 
defeasances in case of defeault of the defaolt 
log son’s estate in either moiety being provid* 
ed for later. If the default occurs during tbe 
lifetime of both parente, that case is not 
provided for and it is fortunate that it 
has not arisen. If default occurs during 
the lifetime of the earviving parent, 
under clause (5) such parent shall take 
an absolute interest in the whole property 
If It occurs later after the death of the* 
eurviving parent, the non. defaulting son 
shall take the moiety which is in his or 
her possession. What is expressed and 
what I must, therefore, take to have been 
contemplated, is a life estate of each 
moiety in each of tbe parents (we have 
already decided to that effect in Civil 
llisoellaneous Appeal No. 310 of 1915} 
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with rdmaicder as regards eaoh moiety to 
the BODS, Bubjeot to the oooditioDS for 
defeasanoe on eaeh of two different datesi 
those of the deaths of the two parents, at 
the one of both moieties in favoor of the 
snrviving parent, at the other of the moiety 
still in the parent's possession in favour of 
the non defaulting son. 

There is no question of any defeasance 
on the death of Nana Aiyar ; and plaint- 
iff, olaiming under Srinivasa Aiyar, aon* 
tends that the latter then acquired an 
absolute interest, which bis legal representa- 
tives eonld convey in Nano Aiyar’s portion, 
the oondition for defeasance in case of 
subseqnent default, eucb as defendants 
allege, being nnenforceable : and we have 
to deal with this contention. Exhibit A 
was enbsequent to the Transfer of Property 
Act, and, if its provisions are applicable, 
there is nothing in them, against which 
the conditions for defeasance offend. For, 
the last sentence of the explanation to sec- 
tion 19 contemplates divesing of an estate 
once vested ; sections 28 and 29 reoognizs 
conditions subsequent, as effective, although 
they must bo construed strictly; and there 
is nothing in these conditions, which offend 
against public policy, or the rules contained 
in sections 10, 12, 2l to 25 or 27, 

It is further, however, necessary to 
consider, with reference to section 2 {d), 
whether the conditions offend against any 
rule of Hind^i Law and, in particular, whether 
the principle that the estate once vested 
cannot be divested is such a role. It does 
not appear that the expression rule of 
Hindu Law” has ever been the subject of 
comprehensive dedniti 50 by authority, or 
that any criterion for the purpose of dis- 
tinguishing between snoh rules and the 
principles dednoible from particular classes 
of oases has ever been laid down. ^ But 
for the present purpose it is sotBolent 
that, as I shall shew, the principle above 
referred to has been statedly or impliedly 
disregarded by the Judicial Committee in 

ooDuection with dispositions of property and 
has never been recognised as a general rule, 
even of the Hindu Law of snooession. 

In Bamlul Mookerjee v. Stcrelarv of 
Slate CG) the Judicial Committee found it 

.b) 7 C SUl IV. C.h y 1. A. 4li' 10 C. U K. i 

ber. r. C. J, ;i2oi 0 Iml. Jur. 327j 3 lud. Dec- (n- s} 

714 .’ 
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uoneosssary to deal with a plea that certain 
disqualifications, if they were conditions 
subsequent, were in violation of Hindu Law. 
But in Tarokettur Roy y. Soihi Shikhuressur 
(7) it was held that a gift of one-third 
share to each of the testator’s three nephews, 
with remainder to the surrivor, in case any 
of them died without issue, was valid; 
Srcemulty Soorjeemoncy Dossed v. Denohundoo 
MulUck (3) being followed and the ground 
of decision being that the gift-over was lo 
persons alive, and capable of taking on the 
dealh of the testator, to take effect on the 
death of a person also then alive. And in 
Kfisioromoni Dasi v. hlarendro Krishna Baha- 
dur (8) the validity of a oondition for the de- 
feasance of a prior absolute interest by a 
Eubsequeut event is assumed and it is adde 
only that (1) the event must happen, u at 
all, immediately on the close of a life in being 
at the time of the gift; and (2) a defeasance 
by way of gift over must be in favour o 
some one in existence at the time of the gi » 
the Mullick and Tagore cases already oited 
being referred to as authority for ea® 
requirements. It is clear that in the ease 
before ns they are complied with. 

To turn to the Hindu Law, it is true that 
Turner, C. J.. in delivering the judgment ot 
a Full Bench composed of all the 
Judges of this Court, referred to the rni® 
that "an estate, which has once veatec^. 

oannotbe divested by the occurrence ot a 
contingeny, which, if it bad 
the period of vesting, would have ° 

avMded the rights of the person in whom t 

estate has vested.” Krishna v, 

Bot he went on to say that, the rule tha 
estate ones vested in a full owner 
divested is nowhere stated in so many terms 
by tbe Hindu Commentators, and tbs 
could not be "laid down without exeeption 
in respect of P^^psrjy governed by the 

Mitakshara” The decision in the cas® 
before the Court, one of removal cf a di®* 
qaalifioatioD, was against its application, B 
in Nara<‘imha Ratu v. Vrerubhadra ffuzn 
it was applied. Krishna v. 
distiDguished. on the ground that the prop 

(7) 10 I. A. SI: 9 C.9S2 (P. C.): 13 0. h. R. 62; 7 
I.ul J»r. 327,4 S:.r.P.C.J. 439; 4 lud Deo, (N 

10 I. A. 129; Ih C. 333 (V. ^ 

C Snr. P. 0. J. 28S; 8 Incl- Doo. (n. s ) 252. 

CO) 1 7 il. 2.*‘7i 6 la J Deo. U • o J 433. 
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eriy there in qaestion was noobstmoted. In 
the latter ease the qaestion was of divesting by 
a sabseqaent birth of a eo heir, and referenee 
may be made to tbe analogoas eases in eon* 
neotion with sabseqaent adoptions, as 
between adopted son and either tbe absolate 
estate of a reversioner or tbe estate of tbe 
widow, for iostacee, Sri Viradi Pralapa 
Raghunada Deo v. Sri Broio Kishoro Pafta 
Deo (10), Bhoohun lioyee Delta v. Ram 
Kishore Acharj Ohowdhury (11), Vellon’ii 
Venkata Kri.<ihna Rao v. Venkata Rama 
Lahshmi (12) and the authorities referred to 
in the resent Full Banoh decision of this 
Court, Vaidyanatha Saitri v. Sadthi Ammol 
(13). Tbe inferenoe is against tbe existenoe 
of any rale of general applisation nr of any 
wbioh san be regarded as binding in oases 
of transfer of property to living persons or 
in any olaas of oases other than those to 
wbioh it has in faot been applied. We have 
been shown no instanse of the applisation of 
saob a rale to oases resembling that before 
ns, in which there is no qaestion of snoses* 
sion, maob less of saoh a suosession as is 
involved in the aatborities, to wbioh refer* 
ence has been mads. In these olrcamstanoes, 
the oonclasion mast be in favour of the 
validity of the oonditions in Exhibit A. 

To apply those oonditions to the faote, two 
breaches of them are alleged. If the decision 
depended on one of them, the default of 
Srinivasa Aiyar’s heirs in reepeot of the 
funeral expenses of Annaporniammal, it might 
be neoespary to call for a finding, because the 
lower Appellate Coart has lost eight of the 
fact that the liability is, not for the expenses 
of the funeral, bnt for those of the obsequies 
up to the performance of the annoal oeremony 
and it might, if that default were nuterial, 
be necessary to call for a finding, as to 
whether plaintiff’s tender was in time with 
reference to the latter. Bot that default is 
not material, when the other default relied 
on is established. The lower Appellate 

(10) 1 M. 69 (P. C.);3 I. A 1.5'; 11 Mad. Jnr. 188} 
25 W. R, 291; 3 Sar, P. C. J. 583; 3 Suth. P. C. J. 20^; 

1 Ind. Doo. (n. s.) 45. 

(11) 10 M. I. A. 279; 3 W. U P. C. 1.'; 1 Suth, P. C. 
J.574;2 Sar. P. C. ,1. Ill: 19 K. R. 978. 

(12) 4 1. A 1; 1 M. 174(P.C.): I Iiul. .lur. 03; 26 W. 
«. 21} 3 Sar. P. C. J. 609; 3 Suth. P. C. J. 353; 1 Ind. 
Dec. (N. 8.1 116 , 

'13) 42 Ind. Tag. 215; 41 M, 75; 33 M. L. .T. 3S7; 
(1917) M. W. N. 6:3; 22 M. L. T. 27-5; G L. W. 542 
U* »•). 


Goart has found, and we must accept its 
finding, that Srinivasier’s Isgal representa* 
tives failed to pay tbe ktsf, as Exhibit A 
reciuirea them to do, from 1901 to 1912. No 
doubt, plaintiff offered topay it daring tbe pro* 
eeedings before tbe lower Appellate Court and 
be contends here that he should be awarded 
tbe property on his making the payment. 
But there is no doubt that tbe condition was 
infringed, because, however strictly it is 
oonstrued in favour of tbe person in posses- 
sion of Ihe estate, it has not been complied 
with, witbina reasonable time ; and there is no 
authority for the application, which plaintiff 
suggests, to the present facts of the principle 
on which transfers in favour of an innocent 
purchaser are avoided, on tbe advantage 
received by the transferor being restored. 

In these ciroumstanoe?, the appeal fails and 
is dismissed with costs. 

SesQAQiHi Aiyar, j. — I agree. In this case, 
we have to construe a partition-deed to 
determine what its legal effect is in the 
events that have happened, Exhibit A is tbe 
deed of the partition between the father and 
bis two sons. It provides for tbe reservation 
of oertaio property for the father and his 
wife and for division in equal shares of the 
rest of tbe property between their two sons. 
There can be no doubt, on tbe language of the 
document, that the estate reserved to the 
father and the mother in the fiist instance 
was a life ioterest. Similarly, the estate 
reserved for tbe survivor of the two is also 
a life estate. There are some conditions 
which have now to be noticed. The first 
one relates to tbe sons paying the kist upon 
the reserved property. It states that in case 
the kigt is not paid, tbe parents will have an 
absolute estate. A provision almost in 
identical forms is made with reference to tbe 
half estate of the survivor. Another oleatjo 
is to tbe effect that tbe two sous should pay 
the furernl expenses of the father and of tbe 
mother. It provides that iu case one of the 
sons alone pays the expen-es and the other 
doss not the son who defrayed the expenses 
should bo the sole owner of the reserved 
property. 

What liappened is this. The father died 
in 1898. Soon after, one half of tbe property 
was divided between tbe sons equally. It 
must, therefore, bs taken that tbe defoasanoe 
olause which gave the parents an absolute 
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estate, if there was a failure to pay the hists, 
was not put into operation. In 1901, one of 
the sons died. He made a bequest of all his 
properties in favour of his wife. In that, he 
speoifioally refers to the share whioh would 
assrue to him on the death of his mother. 
The mother died in 1912. After her death 
the predeoeased son’s widow sold the half 
share in the property in the possession of 
the mother in-law to the present plaintiff. 
On this title the plaintiff sues for parti- 
tion and possession. The Brat defendant 
is the surviving son and the other defend* 
ants are his sons. 

It has been found by the Distrist Judge 
that, after the death of the father, the 
Government assessment was not paid by 
the widow of the deoeaeed son. He holds 
that in oonsequenoe of this failure, the prop* 
erty in the possession of the mother was 
sonverted into an absolute estate. He has 
also found that, sinte the death of the 
mother, one-half of the funeral expenses 
have not been met by the daughter-in-law 
or her vendee. There was, apparently, an 
offer to pay the kitt after 1912. In these 
sirsumstanses, the question arises whether, 
on the death of the mother, the deoeaeed 
son's widow aoquired any right in the pro- 
perty of the mother-in law, whioh would 
enable her to eonvey to the plaintiff her in- 
terest in it. The point is by no means 
an easy one. In the Brst plaoe, we have 
to consider whether the rules oontained in 
Chapter 11 of the Transfer of Property 
Aot are applioable to this oase. The last 
portion of seotion 2 lays down that nothing 
in the Seoond Chapter of this Aot shall be 
deemed to affeot any rule of Hindu, 
Muhammadan or Buddhist Law. Therefore, 
if the provisions of the beocnd Chapter 
are in any way inoonsistent with the provisions 
of Hindu Law, they should not be applied 
to this ease. I have oome to the oonolusion 
that the partioular provisions in the Trans- 
fer of Property Aot, by whioh this oase 
is affeoted, do not lay down any rule in- 
oonsistent with the Hindu Law, First of 
all I shall olear the ground by saying that 
the estate, whioh the partition-deed 
seoured to the two sons was a vested one. 
The deBnition seotion of Chapter II makes 
that olear. The explanation to seotion 19 
provides, “ that an intention that an in- 
terest shall not be vested is not to be in- 


ferred from a provision that, if a particular 
event shall happen, the interest shall pass 
to another person. ” This is exaotly what 
has been provided in the partition-deed, 
and to my mind, therefore, the estate 
whioh the two sons took was a vested 
remainder subjeot to the life-estate of the 
parents. The next seotion to whioh re- 
ference may be made is seotion 28 whioh 
deals with the defeasanoe of a vested in- 
terest. By that seotion an interest alrsady 
aoorued may be subjeoted to a oondition 
subsequent or a limitation, ai an English 
lawyer would say, that in oase a speoi- 
Bed nnoertain event shall happen, suoh 
interest shall pass to another person. By 
the same seotion this ulterior disposition 
is made subjeot to the rules oontained in 
seotions 10, 12, 21, 22, 23, 24, 25 and 27. 
Examining these latter seotions, it is olear 
that the oondition in the partition-deed is 
not obnoxious to any of them. They deal 
with restraints upon alienation with prop- 
erty bsing divested in the event of iusol- 
venoy or of an attempted alienation, with 
oontingent interest, with transfers to mem- 
bsrs of a olasa on attaining a partioular 
age and so on ; I might also refer to sea- 
tion 31 of the Transfer of Property Aot, 
whioh lays down a prinoiple identioal with 
the one enunoiated in section 28. There- 
fore, if this oase has to be decided under 
the Transfer of Property Aot there oanuot 
bs muoh doubt that the defeasanoe clause 
whioh oonverted the life estate of the 
mother into an absolute estate would be 
regarded as valid. The English Law, to 
whioh I shall refer later on, is also to the 
eame effeot. 

Before prooeeding fnrtber, I shall have 
to see whether the rules oontaioed Id 
seotions 19, 28 and 31 of the Transfer of 
Property Aot are in any way opposed to 
the principles of Hindu Law. As far as 
poseible, I shall refer only to the oases 
decided by the Privy Counoil. In StBsmuHv 
SooT^eemoney Bones v. Benohundoo Mullick 
(2) it was laid down that a oondition if 
one of the sons of the testator did not 
leave male issue, the other sons ehonld 
take that share was an enforoeable one. 

It was further held that the sons had be- 
come divided among themselves and that 
the widow of the deceased son was entitJed 

to the aoonmolated income on her husband • 
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share ; bat it was laid dowa that she was 
not entitled to the oorpae*, as, by the 
defeasante claase, her haaband’s estate 
vested in the sarvtvtos brothers. In 
Sreemutfu Soorieemoney Do8$e8 v. Denohundoo 
Mullick (S) Knight Brnee, L. J., said this: 

This being so, we are to eay whether 
there is anything against pnblio sonveniense, 
anything generally misshievons, or anything 
against the general prinsiples of Hindu 
Law in allowing a testator to give properly, 
whether by way of remainder, or by way 
of exesatory beqaest (to borrow terms from 
the Law of England) npon an event whioh is 
to happen, if at all, immediately on the elose 
of a life in being. Their Lordships think that 
there is not ; that there would be great 
general insonvenienoe and pnblis misebief 
in denying snob a power and it is their 
duty to advise Her Majesty that sooh a 
power does exist. ” This is a olear eDanoia* 
tion that a defeasanoe clause, like the one 
with which we are eoneerned, is not re* 
pngnant to any prinoiple of Hioda Law. 
The next ease of importanes is the well* 
known Tagore cate (5). That ease dealt with 
a large number of questions. One of the 
prinsiples laid down was that it was not 
oompetent to a testator to sreate a new 
rule of sassession ; another, that an estate 
in favour of anborn persons should not be 
created by a Will. At the same time, their 
Lordships laid down that “ it is competent 
to a Hindu in making his Will to make a 
provision that the estate which be creates 
and gives to the recipient of his bounty 
may be divested or defeated by some thing 
which takes place after. This is establish* 
ed by this case. It is admitted by Mr. 
Evans and Mr. Kennedy, and may be 
taken as absolute law.” In Bkoobun i'lohtnt 
Delia v. Burrish Ohunder Ohowdhury (4) the 
same prinoiple was laid down. Towards the 
end of the judgment. Sir R. P. Collier says 
“that their effect is to make the absolute 
estate before given, defeasible in the event 
of a failure of issue living at the time of 
her death, in which event the estate was 
to revert to the donor and bis heirs. That 
there is nothing in such a condition re* 
pugnant to Hindu Law appears from the 
decision of this Tribunal as to an executory 
devise. ” In Tarokessur Roy v. Soshi Shikku- 
retsur Roy (7) it was held that the gift* 
over of a life*e8tate was competent, it 


being to persons alive, and capable of 
taking on the death of the testator, and to 
take effect on the death of a person or 
persons then alive. No doubt, this related to 
a life-estate, but the prinoiple is the same 
whether the divesting relates to a life-estate 
or to a vested remainder. In Raihiehori Dati 
V. Debeniranath Sircar (14) a gift- over on the 
death of the surviving son was held good. 
The last of the Privy Council cases on this 
point, so far as I am aware, is Kristoro- 
moni Dati v. Narendro Krithna Bahadur 
(8). That case affirms the principles 
enunciated in the earlier decisions to the 
fullest extent. Lord Hobhouse states thus: 
“ In stating the rule relating to the defeas- 
ance of a prior absolute interest by a sub* 
sequent event, it is important to add ; drst, 
that the event most happen, if at all, 
immediately on the close of a life in being 
at the time of the gift, as was laid down in 
the Mullickcase; and, secondly, that a defeas* 
anoe, by way of gift over, must be in favour of 
somebody in existence at the tims of the gift as 
laid down in the Tagore cues (5).” Both these 
conditions are complied with in the present 
case. The event happened while one of the 
donees was alive, and the gift over was to the 
same persoa who was alive at the time of the 
gift and is still living. As was laid down in 
Sonatun Bysae’e v. areemutly Jaggutsoondree 
Dofsee (15), what a Court has to see is, wbe* 
ther the limitation either as regards the 
parson who is to take, or the estate that is 
to be taken, violates any of the fundamental 
principles of Hindu Law. I am not aware 
of any rule of Hindu Law which prevents a 
donor from adding a limitation to the estate 
which is to be taken by providing that 
certain conditions should be complied 
with. No doubt, if the oondition is opposed 
to public policy, or, in the language of 
Moore, In re, Jrafford v. Ifaconoc^ts (16) is 
against the policy of the law, the condition 
will be ignored and the bequest aimpUciter 
will be given effect to. Section 23 of the Indian 
Contract Act recognises this principle ac 


(14, 151. A.. 37; 16 C. 409(P.C.): 12 Ind. Jur. 175; 
6 Sar. P. C. J. 100: 7 Ind Deo. (n. b.) 857. 

(l.S) 8 M. I. A. 06; 2 Suth. P. 0. J. 37; 1 Sar. P. 0. J. 
721; 19 E. R. 455. 

(16t (1888) 39 Ch. D. 116: 57 L. J. Ch. 936; 69 L. 
T. 081| 37 W. R. 83; 52 J. P. 596. 
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part of the law of India, if there is no snob 
repugnant sondition and if there is no text 
of Hindu Law, or a oourse of deoisions in 
India, prohibiting a substantial gift for 
failure of a oondition, there is no reason why 
the prineiples whioh have governed English 
Courts and which have found expression 
in the oections of tho Transfer of Property 
Act. to wliioli 1 have roforroJ, should not be 
applied to Ihu eoi.'sirueliun of llindu disposi* 
tions of property. 1 shall now very britHy 
refer to tho rule of English Liw on this 
point. In Uarchow v. Black, Potiiion v. ffen* 
derson (17) it was pointed oat : “The posi- 
tion of an absolute unlimited owner subject 
to a conditional gift-over is unknown to the 
Law of England but well-known to the Scotch 
Law, Hence, in Scotland, although a con- 
veyance to a man and his beirs and assigns 
whomsoever’ makes biman absolute owner..., 
there may follow a valid conditional snb- 
stitution or gift over to which, on the 
occurrence of the contemplated events, effect 
will be given." The present day English 
Law is not as rigid as was believed in the last 
case. It has gone through various modidoa- 
tions which it is not neoerisary to refer to at 
any length now. In Avelyn v. Ward (18) 
the oondition was that if the devisee failed to 
give a release within three months aft°r the 
testator’s decease, then the property should 
vest in some body else. This condition was 
enforced. In 28 Halsbury tho various oases 
in the English Courts are summarise! in 
paragraphs 1477 onwards. Nnmerous clauses 
of forfeiture or defeasance have been 
recognised. 1 may refer to one case in par- 
ticular, namely, Oomiskey v. Bo'Mring^Uanbu y 
(19). The House of Lords in tint case held 
that an absolute estate subject to an exeoctory 
gift was enforceable. In LoteU, In re, 
Hpnrks v. Svulkall (20) Mr. Justice, P. O. 
Lawrence has comd to the conclusion that a 
defeasance clause of this description should 
be regiricd as a limitation of the estate and 
not as a oondition. What has been referred 
to in the Scotch Courts as a condition sub- 
sequent ie dealt with in the English Courts, 
either as an executory devise or as a limita- 

(17) (180«) 1 It. L. (8c. & Div.) 3»2. 

(18) (1850) 1 Vcs. (Son.) 420; 27 E. U. 1117. 

(10> (l‘)05) A.C. 84; 92 L. T. 211; 63 W. H. 402; 
21 T. L. R, 252; 74 L. J.Cli. 263. 

(201(1920 1 Ch. 122; 88 L. J.Ch. 510; 018. J. 35; 
35 T. L. U, 7X5; 122 L. T. 20. 


tioD of an estate. When one remembers the 
tenacity with which precedents are adhered 
to, it is not sarprising that the new nomen- 
clatures shonid be ntilired to get away from 
obvions inconvenient positions. However, 
if certain fucdamental notions are not de- 
parted from it is clear that conditional die- 
positioDS cf property will be given effect to, 
even by English Courts. The language 
employed by Mr. Justice P. 0. Lawrence in 
the latest case suggests that be is inclined to 
accept the Scotch view of the law within 
proper limits witbeut totally ignoring 
English pieeedents. Tbe limits are approxi- 
mately these — (a) The condition must net be 
immoral cr opposed to public policy; (6) it 
shculdnot merely be a restraint upon aliena- 
tion or an impediment to (he enjoyment of 
the properly ; (o) it should not postpone tie 
ultimate devolution, beyond the lifetime of 
a life in being, at the time of the bequest ; 
and (d) the ultimate devolution must be 
either to tbe testator himself (this is not 
fully recognised by tbe text-writers) or to 
some one who was alive at tbe date of tbe 
bequest. To these limitations, if we add in 
India that the condition should not con- 
travene any recognised principle of Hindu or 
Muhammadan Law, we have a set of princi- 
ples. I do not say they are incapable of 
amplihoatioD, info which one can work in a 
greater priuoiple than any of these, namely, 
that, a^ far as poseible, the intention of tbe 
testator should be effectuated. Examining tbe 
present case in the light of the above conoep- 
tions I am of opinion that, on tbe death of 
the mother, who had acquired an absolute 
estate in the property, by virtue of tbe failure 
cf the other son’s heirs and assigns to pay 
Government k'st, the son’s widow did not 
inherit the half share which she sold to tbe 
plaintiff. 

B’or these reasons, 1 agree with the order 
proposed by my learned brother. 

M. c. P. 

Appeal ditmitieJ, 
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OALOUTTA HIGH COURT. 

Appeal frou Osdib No. 144 o? 1920. 
AagDst 10, 1920. 

Prettnt: — Sir Asotosh Mookerjee, Kt., 
Aotiog Obief Jasfciee aod Jastiee Sir Kroeet 

Fietoher, Kt. 

NILU ROY — Defsndakt — Appellant 

xertui 

ASIBBAD MANDAIi and another — 

PLiINTIPF i — ReSPON LENTA. 

Cicil Procedure Code (Act V of IfiOS^, s. IJ, 
Expl. IV, 0 II, r. 2 — Mort4jages, several— Successive 
suits by mortgagee, whether competent—Causes of 
action, distinct — Procedure. 

Where two diatinot mortgages ai'e successively ex- 
ecuted by the same debtor in respect of the aame 
property and in favour of the same creditor, the 
causes of action on the two mortgages are distinct, 
and, although it is open to the mortgagee in bringing 
a suit upon the first mortgage to include the claim ou 
the second mortgage, that course is not obligatory 
upon him. A subsequent suit, therefore, on the 
second mortgage is not barred either under Explana- 
tion IV to section 11 or under Order II, rule 2 of the 
Civil Procedure Code. [p. 812, col.?; p. 816: col. 1.] 
There is nothing in the Code of Civil Procedure or 
in the Transfer of Property Act to prevent the holder 
of two independent mortgages over the same 
properly, who is not restrained by any covenant in 
either of them, from obtaining a decree for sale on 
each of them in a separate suit, subject, however, to 
this reservation that ho cannot sell the property 
twice over, nor sellit under the second decree subject 
to the first, [p 816, col. 2.j 

Dirarka Hath Nandi v. Mritunjoij Patra, 3 lud. 
Cas. 175, followed, 

Appeal agaioet the order of the Subordinate 
Judge, Bankura, dated the 25th of January 
1920, reverRiDg that of the Muneif, Seeond 

Court, at Bankura, dated the 2l8tof Febru- 
ary 191P. 

FACTS appear from the judgment. 

Babu Bepin Behari Qhose (with him Baba 
Bankim Chandra Mooker.ee), for the Appel- 
lant.— The defendant is the appellant. The 
appeal arises out of a mortgage suit. The 
fasts may be stated shortly, thus. In 1899 
the defendant and bis brother who 
18 dead, exeouted a simple mortgage-bend 
in favonr of plaintifl’a father in retp?ot of 
e entire pioperty belonging to the two 
rothera. Subsequently, in the next year, in 
nne 1900, the defendant executed an instal- 
aent mortgage bond in respeot of his share 
0 e same property in favour of the same 
mortgagee, tiz , the father of the plaintiff. 

° *pe provisions of this latter bond was 
. * ’ failure by the mortgagor to pay two 
8 a m^uts of the money in suoqeBsion, th® 


mortgagee would be entitled to sue the 
mortgagor. On the strength of this elause 
the present suit was instituted in 1917. 
As regards the drst mortgage, dated 
1B99, the present plaintiff who was the 
mortgagee obtained a deeree for sale of the 
property upon a suit brought in 1911. In 
that suit the plaintiff did not mention about 
the subsequent mortgage of 1900. The 
decree of 1911 has not yet been exeouted. 
In the present suit my defence wap, that the 
suit was not maintainable inasmuch as 
there was already a decree against the 
same property, and that that decree might 
and onght to have included the claim made 
in the present suir. The drsb Court dis- 
missed the suit on that view. But on 
appeal the suit was remanded for trial on 
the merits. It is against this order of 
remand that the present appeal baa been 
preferred. My contention is, that the present 
suit is not maintaioable iu law. I submit 
the bolder of two separate mortgages over 
the same property is not entitled to separate 
decrees for sale upon eaoh of his separate 
luits. Refers to Doratami y. Venkata- 
leeh-.yy^r ( 1 ), Naitu Kriskna.na Chariar v. 
Annangara Chariar (2), Dhondo Bamchandra 
Kulkarni v. Bhiho,i Qopal (3). The plaint- 
iff should not have separate suits in respect 
of the same cause cf action. Order IT. rule 
2, of the Code of Civil Procedure clearly 
operates as a bar to suit of such nature. In 
the present case there were two mortgages 
in respect of the same property. The plaint, 
iff had, therefore, one cause of action whieh 
he could not split up into separate causes of 
action for separate euits. If he had failed 
to mention the whole of his claim against the 
defendant be cannot turn round again and sue 
the defeDdan^ for the satisfaction of the rest. 
Refers to section 11, Explanation (IV) of the 
Code of Civil Procedure, which also makes it 
incumbent upon a plaintiff to include all that 
might and ought to have been claimed by 
him against the defendant or else bis sub- 
sequent suit will be barred. Refers to 
Kmneiwar Pershad v. Ra)kumari Buttan Koer 
(4), Rori Narain Banerji v. bhama Bundari 

(1) 26 M. 108; 11 M. L. J. 373. 

(2) 30 .M. 363: 2 II. 1.. T. 330; 17 il. L. J. .301. 

(3) 27 Iu<l. Caa. 1005; 39 B. 158; 17 Bom L ft 
144. 

(4) 18 I. A. 234; 20 C. 79 (P. C.); 6 Sar. P. C, J. 
241; 10 lud. Dec. (N. s.) 53. 
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Dasi (5), Dorasami v. Venhataseshayyar (1); 
Beotion 61 of the Transfer of Property Act, 
I eabmit, on oonpiderations of eqoitable prin- 
eiples, the mortgagee is hound to bring one 
salt and claim one relief in respect of bis 
successive mortgages. Then, there would 
arise another important point for considera- 
tion, ti?., whether the property can be Bold 
twice in execution of two separate decrees 
which would mean the doing away with the 
second mortgage On all those considera- 
tions it would be meeting the ends of justice 
to dismiss the suit as being not maintainable, 
and this would alco save the mortgagee 
from losing his rights under the second 
mortgage if he comes forward with a fresh 
suit based upon the two mortgages. In 
this view, therefore, the appeal should be 
allowed. 

Babu Karunamoy Boss (with him Baba 
Phaniniira Nath Das), for the Respondents.— 
As regards the dilBculty in realising my 
duos under the second mortgage, I submit the 
difficulty is not insuperable. Refers to 
Bteor^a Nath Nati'U v. Mritur joy Pat^a (6). 
As regards section 61 of the Transfer of 
Property Aof, I submit it mast be read 
along with the provisions of the Civil Pro- 
cedure Cede as laid down in Order XXXIV, 
rule 12. Refers to Suhramania Axyar v. 
halaiuhramc-nia Aiyar (7). Then, as regards 
the first point raised by the other side that 
the cuit is not maintainable because the 
plaintiff did not put forward his whole oiaiui 
which he should have done, I submit Order 
II, rule 2 and Kxplanation IV to section 11 of 
the Code of Civil Procedure do not bear on the 
present care. LooUing at the facts stated 
and alleged it is quite clear that the causes 
of action are distiijct and the two mort- 
gages did not form part of one and the same 
transaction. The failure of the plaintiff to 
include both in the eame euit dees not in the 
least affect the maintainability of a suit in 
respect of one of them only. The cases cited 
and relied on by the other side are all dis- 
tinguishable from the facts of the present 
case. The onus is on them to prove that we 
might and ought to have made our claim on 
the eeoond mortgage as a ground of attack 
in the former fcuit, in which they did not, 

(r.) (j Iiul. Cu3. ir>P; 37 C. 5S0j 11 C. L. J. 551. 

(0) 3 1ml. Cua. 175. 

(7) £0 1u(3. Cue. 3l7i 38U. U27 (F. B.); 29 M. L. 
J. 195, 


raise the point aa they ought to have done. I 
submit there being distinct obligatione under 
two mortgages, I am perfectly entitled to 
adopt the present cause and £ will not be 
interfered with on equitable principles. 
Refers to Ramaswami Ayyar v. Vythinatha 
Ayyar (8), Thrikiikot Madathil Raman v. 
Thiruihiyil Krithnan Nair (9), Ram Sahai V. 
Ahmadi Begam (lO), Kashinath v. Nathoo 
Keshav (11). 

Babu Bepin Behari Qhose replied briefly. 

JUDGMENT. 

Mookerjep, Actq. C. J. — This is an 
appeal under Order XLlIl, rule 1, clause 
(«), of the Civil Preoedure Code, from an 
order of remand made under Order XLI, rale 
23, in a suit to enforce a mortgage-security. 
The defendant executed an instalment mort- 
gage-bond in favour of the father of the 
plaintiffs on the 25th June 1900, in respect 
of his share in the disputed property. 
The bond provided that, if default was 
made in the payment of two snooessive 
instalment®, the entire sum would become 
recoverable. On the 30fch November 1917, 
the plaintiffs, upon the allegation that such 
default bad been madr, instituted the 
present suit for realisation of their dues by 
sale of the hypothecated property. It 
appears that on the let February 1899 
the defendant and bis brother, now deceased, 
had executed soother simple mortgage 
in favour of the father of the plaintiffs 
in respect of the entire property. In 
1911 the mortgagee eoed to enforce 
that mortgage atd on the 27th November 
1911 obtained a decree for sale which bas 
not yet been executed. In that suit no 
mention of the second mortgage was made 

by either party. The mortgagor-defendant 

resists the present suit on the second 
mortgage on the gronnd that it la do 
maintainable in view of the decree already 
made in the previous suit which might 
and ought to have irolnded the claim now 

put forward. The Trial Court gave effect 
to this contention and dismissed the soit. 
On appeal, the Subordinate Judge has 
cverrvl:d the objection in bar as antenable 

and bac remanded the case for investigation 


(R) ^6 M 760; 13 M. L. J. 448. 

(9) S9 M 16^5 16 M. L. J. 48 (F- BA 

(10) 9 lud. Cas. 63; 33 A. 802; 8 A. L. J. 47. 

(11) 25Ind. Cas. 73; 88 B. 444j 16 Bonj. h. 

164 , 
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OD the merits. We have been icvited, on 
this appeal, to examine the legality of 
the order made by the Sabordinate Jndge. 

There has been a sharp diSerenoe of 
jndieial opinion upon the qneation whether 
the bolder of two independent mortgages over 
the same property, who is not restrained by 
any oovenant in either of them, is oompetent 
to institate separate suite to obtain a separate 
decree for sale on eaoh of them. The point 
was mooted before a Full Bench of the 
Allahabad High Court in Sri Qopal v. Pirthi 
Singh The Court did not express an 

opinion upon the question, farther than this, 
that they were not prepared to endorse the 
decision of the lower Appellate Court that 
the second of such separate suits would be 
barred by the application of section 43 of 
the Code of Civil Procedure, 1882 (which 
embodied the principle that every suit must 
include' the whole of the claim which the 
plaintiff was entitled to make in respect of 
the cause of action), When the case was 
taken up to the Judicial Committee, 

Qopal V. Pirthi Singh (13)] Sir Ford North 
observed as follows, with regard to the diffi> 
culties which had to be removed from the 
plaintiff’s path before he could succeed : — 

Among others, section 43 of the Civil 
Procedure Code was held to be a bar to 
his suit in the two first Courts. The Court 
of Appeal expressed some doubt whether that 
was correct. There might have baen a nice 
question to be argued ; but the appellant’s 
Counsel did not open it and did not even 
read the section to the Committee.” It was 
apparently not brought to the notice of the 
Judicial Committee that the same Full Bench 
which had, on the 10th November 1897, 
expressed a doubt on the question in the 
case then under appeal, had, shortly after 
wards, on the 17th February 1898, made a 
definite pronouncement on the subject in 
Sundar Sir.gh v. hhnlu (14), and bad ruled 
that there was nothing in the Code of Civil 
Procedure or in the Transfer of Property Act 
to prevent the holler of two independent mort* 
gages over the same property, who was not 
restrained by any covenant in either of them, 


(12) io A. 110 IF. B)} A.vr. N. (18&7) 2I65 9 
Ind. Dec. (n. s.) 431. 

29 r. A. 118: 24 A. 429 (P. C.'j 4 Bom. L. R. 
627: 6 0. W. 889: 8 Bar. P.C J. 293. 

Oeol (N. b.)V6^^ ^ ^ 


from obtaining decree for sale on eaoh of them 
in a separate snit. This decision of the Allah- 
abad High Court has formed the subject of 
much oontroyersy in the other High Courts, 
Its eorrectnese was questioned in Madras in 
the cases of Dorosami v. Venkataseshayyar (1) 
and Nattu Kruhnama Ohariar v, Annangara 
Ohariar (2). But the authority of these 
oases has been considerably shaken, if they 
have not been aotnally overruled, by the 
decision cf the Pull Bench in Subramania 
Aiyar v. Bahgubrr.inania Aiyar (7), which 
affirms the proposition that it is open to a 
mortgagee to bring a suit for the recovery 
of his debt by sale of the properties mort- 
gaged to him, subject to his interest in a prior 
mortgage. The same view has been recently 
approved in Patna: Jagernath Singh v. Mohra 
Kuvar (15). The Bombay High Court has, on 
the other hand, consistently refused to follow 
the rule enunciated in Singh v, Bholu 

(14) as will appear from aeshavram Dulvaram 
V. Honchhod Fakira (16) and Dhondo fiaw- 
chandra Kulkarni v. Bhiko:i Qopal (.1). Jn 
this Court, a doubt was expressed by Brett 
and Sharf ud Dir, JJ., in Hari Narain Banerji 
V. Shama Stindari Da$t (5) where, however, the 
question did not actually require decision, 
Butin Gobind Frasad v. Tek Narain (17) 
Brett and Vincent, JJ., ruled that a person 
having several mortgages over the same 
property was entitled to bring a suit on the 
earlier mortgages without joining in that 
suit his claim under the later mortgages. 
The oases in Bombay and Madras which 
were pretsad upon the attention of the Court 
were all distinguished. In this oonfiiot of 
judicial opinion, no useful purpose would be 
served by an examination of the facts of the 
particular oases where the question arose, it 
is sufficient to state that several of the deci- 
sions either entirely ignore or do not attach 
sufficient importance to the obvious distiro- 
tion between the question of the right to insti- 
tate a suit and the question of the nature 
and form of the relief which may be properly 
granted therein if the suit is held to be 
maintainable. We are here concerned 
primarily with the question, whether the 
plaintiffs respondents were entitled to insti- 

fio' 39 Ind, Cas. 76; 2 P. L. J. 118; t P. L W 6*.3- 
(19i7i Pat. 194. 

(161 30 B. 156; 7 Bom. L. R 811. 

(17) 7 lud, 3J0; 38 0-60; 13 0. L J. 21 U 
C. W. N, 1053. 
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tale this aait. If the aoswer be in the 
affirmative, the sabsidiary qaestion woold 
arise, what relief are the plaintiffs entitled to 
obtain. 

As regrarda the maintainability of the suit, 
the nndoabted right possessed by the plaint* 
iffs in that behalf under the mortgage oon* 
traot, ia eaid to have been extingaiehed by 
the operation of either Order II, role 2 (1) or 
Explanation IV to seotioo II of the Civil Pro* 
oedure Code. We are of opinion that neither 
of these proviaiona avails the defendant. 

Order IT, role 2 (1) provides that every 
suit shall inolode the whole of the olaim 
wbioh the plaintiff is entitled to make in 
respeot of the oaaee of aotion. Rule 2 (2) 
provides that where a plaintiff omits to soe 
in respeot of, or intentionally relinqaiibes any 
portion cf bia olaim, he shall not afterwards 
sue in respect of the portion po omitted or 
relinquished. If rule 2 (1) is applioable 
to the eiroumstanooB of this oaae, rule 2 (2) 
plainly operates as a bar, but, in our opinion, 
rule 2 ( 1 ) has DO applioatioo here. Tbe rule 
provides in essenoe that tbe plaintiff shall not 
be entitled to split his oause of action into 
fragments and bring separate suite in respeot 
thereof. But although the rule thus requires 
that every auit shall inolude tbe whole of the 
olaim at iaing from one and the same oause 
of aotion, the rule does not farther require 
that every feuit shall inolude every olaim or 
every oause of aotion wbioh tbe plaintiff may 
have against the defendant. This distinotion 
has been emphasised by the Judioial Com* 
mittee in the cases of Eaia of Pftlapur v. 
Suriya Fot (18), Amayiat Btbi v. Imdad 
Hvsiin (19), Hanuman Kamat v. Banuman 
Mandur (20), Saminathan Ohetlp v. Pala- 
niappa Ghetty (21). In the ease last men* 
tioned Lord Moulton observed that “ the 
rule is direoted to seouring the exhane* 
tion of the relief in respeot of a oanse of 
aotion and not to the inolusioo, in cne and tbe 
same aotion, of different oauses of aotion, even 


(18) 12 I. A. 116i 8 M. 520 (P. C.)? 9 I»d. Jur. 
274: 4 Sar. P. C. J. 6:8; 3 lud. Dec. (n’. s.) 366. 

(19) 15 1. A. 106; 15 C. 800 (P. C.'; 12 Ind.Jiir. 
266; 5 Sar. V. C. J. 2 4; RaOque A’ Jackson’s P. C. 
No. 1('3; 7 lu'l. Dec. (n s.) II l7. 

(20) 18 I. A. 168; 19 C. 123 (P. 0.); 6 Sar. P. C. J. 
gi; 9 hid. Dec (n. a.) 927. 

(21) 26 lud. Cas. 228; 41 I. A, 142; 18 C. W. N. 
0l7; (1914) A. 0. 71H; 17 New Law Reports 50; 83 L. 
j.P. C. IdliUO L. T. 913 (P. C.). 


though they arise from tbe same iransaotion, 
tbe first part of tbe olause makes it inoumbent 
on the plaintiff to inolude tbe whole of bia 
olaim in his aotion; tbe seoond portion makes 
it inoumbent on him to ask for tbe whole of 
bis remedies; tbe final paragraph ia not in* 
tended to be an illustration of the foregoing 
provisions but a substantive enaotment, mak* 
ing an obligation and a oollateral seourity for 
its peiformanoe (wbioh would otherwise be 
two independent oauses of aotion), one oause of 
aotion for tbe purpose.^ of the seotiou.” It 
may be oonoeded that partioular instanoes 
may involve matters of oonsiderable nioety 
and afford room for divergenoe of jndioial 
opinion on the question whether tbe oauses 
of aotion for tbo two suits are one or different, 
To mention one example only : tbe Courts are 
not agreed upon the question whether where 
several promissory notes have been exeouted 
for portions of the same debt, eaob promissory* 
note creates a distinot oause of aotion on 
wbioh a separate suit may be brought, Preo^ 
nath Mukerji v. Bithnath Praind (22), 
Anantanarayana iy<r v. Favittri Avimal (23). 
We are of opiuion, however, that the oase of 
two distinct mortgages, suooessively executed 
by the same debtor, in respeo" of tbe same 
property and in favour of the came oreditor, 
is reasonably free from difficulty, Tbe causes 
of aotion on tbe two mortgages are olearly 
distinct, It is not neoessary to attempt to 
define the expression *' oanse of aotion” foT 
our present purpose ; it ia suffioient to re'Oall 
tbe description given by Lord Watson in 
Chand Kctir v. Partab Singh (24): Tbe 
oause of aotion has no relation whatever to 
the defenoe which may be set op..., nor does 
it depend upon the oharaoter of tbe relief 
prayed for by the plaintiff. It refers entirely 
to the grounds set forth in the plaiut as the 
cause of action, or, in other words, to the media 
upon which Ihe plaintiff asks the Court to 
arrive at a oonolusion in bis favour.” This euh* 
stantially aooords with the earlier statement 
by West, J., in Baji Basam Ibrahim v. Mancha^ 
yam (25) and Bhridhar Vinayak v. Narayan 
(2d) “a oause of action is to be regarded 


(22) 29 A. 266; A. W. N. (1907) 4'; 4 A, L. J. 5- 

(23) 13 Ind Cas. 458; 86 M. 161; (1912) M. W. 

69; II M. L T. 63; ^2 M. L. J. 231. « /, j 

.24) 15 I. A. 156; 16 0. 98 (P. 0.); 6 Sar. P. 0. J. 

143; 12 Ind. Jnr. 331; 8 Ind. Dec. (n. s.) 65. 

(25) 3 B. 137; 2 Ind. Deo. (K. s.) 91. 

120) 11 R. n, C. R, 224, 
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as the same if it rests upon fasts whieh 
are integrally oonneated with those npon 
whieh a right and an infringement of a 
right have already been onoe asserted. 
See also the judgments of Esher, M. Fry, 
L. J., and Lopes, L.J.,in Read v. Broun (27). 
Tested from the point of view thus indioated, 
the objeetion taken by the defendant 
proves unsustainable. The right of the 
plaintiffs to enforce the first mortgage 
depended upon fasts entirely distinct from 
those essential for the establishment of 
their right to enforse the second mortgap; 
the right to sue upon the first security 
was neither enlarged nor abridged when 
the second security was given. The same 
point of view was expressed in different 
terms when the test was formulated by 
SfloN 0. J., in Kaehinath v. Nathoo Eeshav 
(11)*, that if the evidence required to sup* 
port the two claims is different in any 
material respects, the causes of action are 
different. Terence may, in this connection, 
be made to the judgment of Woodroffe, J., 
in Mnndal Sr Co„ V. Fazul Ellahie (29) 
where, after pointing out that the rule is 
framed to avoid the splitting of claims and 
remedies and to protect the defendant from 
being twice vexed for one and the same 
oause of action, the learned dodge quoted 
with approval the dictum of Garth, C. J,, 
in Pramada Dost v. Lakhi ^arain Mitter (29) 
that care must be taken to give the section 
no wider construction than it would re- 
asonably bear and emphasised the observa- 
tion in Segha Ayyar v. Krishna Ayyangar 
(;-0) and U-ned Dhohhand y Pir Saheb Jiva 
Miya (31), that when parties choose to 
agree that there should be two instru 
ments and two obligations, the Court is not 
justified in saying that there is only ono 
obligation. This is well illustrated by the 
decisions in Ramaawami Ayyar v, Vythinatha 
Ayyar (S) Thrikaikat Madothil Uarnan v. 
Thirulhiyil Krishn m Nair (9), and Ram Sahai 
V, Ahmadi Begam (lO), which are authorities 
for the proposition that section 43 of the 
Code of 1882, which has been re placed by 


(27) (1889) 22 Q. B. D. I2S at p. 13lj 58 L. J. Q. 
B. 120; 80 L. T. 2*0; 37 W. R. 131. 

(2S1 26 Tud. Cas. 20?; 41 0. 825. 

(29) \2 C. fiO; 6 lud Uco. (n. ^.) 42. 

(80) 24 M. 96 at p. 109. 

(21) 7 B.134i 41na.t)e‘^ (^ . «».) 91. 


iS13 


Order II, rule 2 oi the Code of 1908, has 
no application to different suits upon differ* 
ent mortgages over the same property* 
The judgment in the case of Atab Pramanich 
V. Uehruila Sardar (32), which purports to 
follow Ke»havram Duharam v. Ranckhod 
Fakita (16), was pronounced upon an entirely 
different state of facte and cannot be treated 
as conclusive upon the question raised before 
us. We bold, accordingly, that (Order II, rule 
2, does not bar the present suit. 

Explanation IV to section 11 is equally of 
no avail to the defendant The cxplanalion is 
in the following terms : “ Any matter which 
might and ought to have been made 
ground of defence or attack in such former 
suit shall be deemed to have been a matter 
directly and substantially in issue in such 
suit.” The “former suit ” referred to here 
is the “former suit” mentioned in the 
substantive portion of section 11, which 
provides as follows 

“No Court shall try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties, or between parties under whom they 
or any of them claim, litigating under the same 
title, in a Court competent to try scoh sub- 
sequent suit or the suit in which such 
issue has been subsequently raised and has 
been beard and finally decided by such 
Cjurt. ” 

It will be observed that, when the defend- 
ant invokes the aid of Explanation IV, he 
assumes that when a plaintiff as second mort- 
gagee sues to enforce his security and to out 
off the equity of redemption under the second 
mortgage (which is really a mortgage of 
the equity of redemption under the first 
security) the parties litigate under the 
same title as they do when the plaintiff as 
first mortgagee seeks to enforce his security 
and to out off the equity of redemption 
under that mortgage We shall not pause 
to scrutinise the validity of this assump- 
tion, which, to say the least, is open to 
question. Bnt, even on this assumption, 
the defendant mast prove that the claim 
on the second mortgage might and ought 
to have been made a ground of attack in 
the former suit on tfce first mortgage. It 
is oloarly not eolhcient to show merely 

(32) 23 lud, Cae. 126; 19 C. L, J. o90. 
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that it might have beea made a ground of 
attack ; if that had been the intention of 
the Legielatore, the word “ ought " might 
as well have been omitted. The result 
would then have been that a plaintiff 
would have been compelled to unite in one 
notion all causes of action which be was 
at liberty to join under Order II, rule 3. 
Consequently, the defendant most establish, 
not merely that the plaintiffs might, but 
also that they ought to have made the 
claim on the second mortgage as a ground 
of attack in the former suit. In this 
connection, the oircumstanoe is not wholly 
without signiBoanoe that in the previous 
suit on the first mortgage, the defendant 
did not even suggest that such a course 
should be adopted. Now, as was observed 
by Lord Morris, in Kamt^swar Pershad v. 
liajkumari liuttan Koer (4), it depends upon 
the partioular facts of each case to decide 
whether a matter ought to have been 
made a ground for defence or attack in 
the previous suit, No useful purpose would 
bs served by an attempt to frame inelastic 
formulas so as (o impair the elastioity of 
the role of the Code, espre^sed in the 
colourless words " might and ought—’* words 
used by Lord Westbury in Hunter v. 
Stewart (33). An examination of the oases 
on the sobjeot discloses that tests of various 
descriptions, both positive and negative, 
have been applied to determine, in individual 
instances, whetlier a claim which might 
have been, ought to have been included in 
the prior suit. It has been said, for 
instance, that where matters are so dis* 
similar that their union might lead to con- 
fusion, it cannot reasonably be held that 
they ought to have been included in the 
same suit : Kamcswar Pershad v. Pajkumari 
liuttan Kcer (4). On the other hand, it has 
been said that if tbo matters arise out of 
what may be regarded, for judicial purposes, 
as one transaction, several suits should not 
be permitted to proceed so as to render 
separate investigations necessary : Shridhor 
V. Vinnyak iiarayan (i^6), ilaji Haiam Ibrahim 
V. Mancharam (25). Tlie matter must, bow- 
over, he regarded as essentially different 
whore it did not originate in the same 

{■■VA) (ISCl) 4 Uo G. F. & 1685 M L. J. Ch. 348; 8 

Juv. (N.8.) 317; G L T. J?!; 10 W. 11. 176j 40 E. 11. 
il lbj 135 K. K, 72, 


imi 

transaction and when it constitutes a wholly 
different right in the plaintiff, giving rise 
to a different duty on the part of the 
defendant. Tbeje and other tests, however, 
which maybe discoverable from an analysis 
of the oases in the books cannot be treated 
as an exhaustive enumeration of all the 
requisites or conditions before the bar can 
be applied. As Wigraro, V. 0., said in 
Henderson v. Henderson (34), the Court has 
to determine whether the point properly 
belonged to the subject of litigation and 
whether the parties exercising reasonable 
diligence might have brought it forward at 
the time. In the determination of this 
question, in the ofreumstances of a particular 
case, the limitation must bs borne in 
mind that, where a given matter becomes 
the subject of litigation in and of adjudi- 
cation by a Court of competent jurisdiction, 
the Court requires the parties to that 
litigation to bring forward their whole case 
and will not, except under special circum- 
stances. permit the same parties (0 open 
tbe same subject of litigation in respect of a 
matter which might have been but was not 
brought forward as part of tbe subject iu 
contest. From this standpoint, tbe view 
has been maintained that, where separate 
rights have been infringed, separate actions 
may be maintained, since tbe infringement 
of separate rights gives rise to separate 
causes of action : Serrao v. Hoel (35) 
Brunsdtn v. Humphrey (36), Paramhath 
Manakkalv. P uthengattd ^oosamu (37); see also 
the judgment of Garth, 0, J., in Dinobundhoo 
Ohoxodhry v. Kristomome Bossee (38) and of 
Lord Watson in Mahabir Pershad Singh v 
Macnaghten (39). Refersnoe may also be 
made to the judgment of Lord Macnaghten 
in Moosa Qoolam Ariff v. Ebrahim Ooolam 
Ariff (40) and of Sir John Edge in Mahomed 
Ibrahim Bossein Khan v. Ambika Pershad 

(?4) (1843) 3 lluro 100 at p. 115, 87 E. R. 313j 04 
It. R. 213. 

(35) (18;6) 15 Q. B. D. 649. 

(36) (18S4) 14 Q. B. D. ]4l; 53 L. J. Q. B, 476; 61 
L. T. 629} 32 W. E. 914; 49 J. P. 4. 

(37) 28 M. 406. 

(38) 2 C. 152 jF. B.'i 1 Ind, Doo. (n. fl.) 393. 

(39) 18 I. A. 107; JO C. 683 (P. 0.); 13 lud 
133; 6 Sar. P. C. J. 345; 8 Iiid. Deo. (n, a.) 451. 

(43) 18 Ind. Caa- 70; 40 0, h 16 C. W. N. 937; 28 M. 

L. J. 215; 16 0. L. J. 613; 11 Bom. UR. l 2 ll;I 2 M. U 
T. 449; 5 Bur. U T. 211; (1012) M. W. N. 1007; lO A, 

L. J. 456; 6 L. B, R. 119; 80 I. A. 287 (P. 0-). 
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Singh (41) where some of the teats already 
mentioned were applied by the Jndioal Com' 
mittee to determine the applioability of Ex- 
planation II to seotion 13 of the Code of 1882. 
The deoision of this Court in Bari Narain 
Banerji y. Shama Sundiri Dasi (5) furniahea 
an instrastive illustration as to how two rights, 
originally independent, may, by union in the 
same person, become amalgamated and be 
thereafter treated as an indivisible entity. 
There a puisne mortgagee, under the provi* 
sions of seotion 74 of the Transfer of Property 
Aot, paid off the prior mortgagee and thereby 
beeame subrogated to bis rights. He then 
sued to enforce bis own mortgage and obtain* 
ed a deoree. He next sued to enforoe his 
rights under the prior mortgage whioh be 
had satieBed. It was ruled that seotion 43 
of the Civil Proeedure Code, 1882, was a bar 
to the eooond suit, as he might and ought to 
have iooluded in the former suit the claim, 
not only under his own mortgage, but also 
that under the prior mortgage; the sum paid 
to dissbarge the latter was, it was said, an 
addition or assretion to the claim on bis 
own mortgage. No such considerations arise 
in the case before ns, where the securities 
were initially distinct and have throughout 
retained that character. We are accordingly 
of opinion that, although the plaintiffs might 
have included the claim on the second mort* 
gage in the previous suit if they had so 
chosen, that course was not obligatory upon 
them, and the present suit is consequently not 
barred under Explanation IV to seotion II, 
Civil Procedure Code. 

We may add that in Dorasami v. Ven- 
katateshayyar (1), reliance was placed on 
sections 61, 85 and 99 of the Transfer of 
Property Act as well as on the form of 
Decree No. 128 of Schedule IV of the Civil 
Procedure Code of 1S82, to support the 
view that the suit on the earlier mortgage 
should include the claim on the later 
mortgage, and that a suit for sale on the 
earlier mortgage subject to the later 
mortgage could not be maintained. Whe- 
ther the provisions mentioned really justiBed 
the conclusion may be a matter for argu* 


(41) 14 Ind. Cub. 496; 39 C. 527; 39 I. A. 66; 16 
C.L. J. 411;ll M. L. T. 265: (1912) 41. W. N. 267; 
9 A. L. J. 332; 14 Bom. L. R. 230; 16 C. W. N. 605; 22 
M. L. J. 468 (P. C.). 


ment [Tcj^o Bibi v. Bhagwan Prasad (42), 
Rhuda Baksk v. AUm-un nissa (43), Ranjit 
Khan v. Ramdkan Singh (44).] But as 
pointed out by Wallis, C. J., in Suhramania 
Aiyar v. Balasubramania Aiyar (7), Order 
XXXIV, rule 1 and rule 14 of the Code of 
1908, which re prodnoe the substance of 
sections 85 and 99 of the Transfer of 
Property Act, with important modiSoations, 
do not lend even apparent support to the 
conclusion dednoed from those sections. As 
regards section 61 it does not, in our 
opinion, justify the inference that in every 
ease not exactly covered thereby, because tbe 
properties comprised in the two securities 
are different, it is not merely permissible 
to tbe mortgagee to claim simnltaneous 
redemption of the two mortgages, but it 
is also obligatory on him to proceed against 
the mortgagor in the same suit in respect 
of both tbe securities. It is by no means 
improbable that section 61 was framed in 
its present form because the doctrine of 
consolidation of securities, which was intend- 
ed to be rendered inapplicable, had been 
limited to oases where tbe owner of different 
estates mortgaged them to one person 
separately for distinct debts or successively 
to secure tbe same debt or tbe same debt 
with further advances \,ShuUleicorth v. 
haycock (45), Pope v. ' Onslow (46), Jones 
V. Smith (47), Willie v. Lugg (48)]. This 
doctrine, as we know, was extended by 
logical deductions to such an extent tha 
it was entirely abolished by section 17 of 
the Conveyancing Act, 1881. In view of 
these considerations, we are not prepared 
to bold that section 61 may be legitimately 
regarded as indicative of an intention on 
the part of the Legislature to depart from 
tbe prevailing doctrine that a mortgagor 
may always redeem by paying the specific 
debt secured by the mortgage together with 
such prior liens as the mortgagee may have 
been compelled to pay for the protection 
of the mortgage. Nor can we invoke tbe 

(42) 16 A. 29'; A. Vf. N. (Ib94) 93; 8 Ind. Doo. 
(n. s.) 192. 

(43) 27 A. 313; 1 A. L. J. 715; A. W. N. (1904) 
273 * 

'(4'1) 2 Iiid. Cas. SW; 31 A. 482:0 A. L.3.651. 

(4"i) (1681) 1 Vcru. 24o; 23 E. R. 443. 

(46) (1092) 2 Vei n. 280; 23 E. R. 784. 

(47) (179k) 2 Yes. (Juri.) 372; 30 E. U. 679. 

(48) (1761) 2 Edon, 78; 28 E. R. 825. 
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aid of the role that the eqnitable, like the 
legal, mortgagee, is entitled, as against the 
mortgagor and all olaiming under him 
(who have not or are not allowed to retain 
the full benefit of the legal estate) to add 
to his original debt, sabseqaent advances or 
liabilities made or inoarred upon the seenrity 
or credit of the estate without notice of any 
mesne charge. This principle is founded 
BubBlantially on the policy which underlies 
the doctrine of taking as against mesne 
encumbrancers. Section £0 of the Transfer 
of Property Act militates against the view 
that the Legislature could have intended 
the application of a principle analogous to 
that of tacking in the class of eases now 
before us. Indeed, it looks that, when 
section 61 was invoked in the case cf 
Borasami v. Venkataseshayyar (1), the Court 
took recourse to a doctrine which was neither 
consolidation nor tacking but possessed some 
of the oharaoteristios of both the principles. 
Finally, we cannot overlook that section 61 
must be read with Order XXXIV, rule 12, 
Civil Procedure Code, which re^plaoes section 
96 and contemplates the possibility of sale 
of mortgaged property subject to a prior 
mortgage (see also Forms of Decree No. 79 
in Appendix I) to Civil Procedure Code, 
1908). As Wallip, C. J , points out, some 
confusion may possibly have been created 
by an inappropriate use of the formuU that 
"the rights of redemption and foreclosure are 
•0 extensive'’ which has reference to the 
time for institution of suits to enforce such 
rights and not to their other incidents 
[Brown V. Cole (49)]. The substance cf the 
matter is that, when it ia asserted that the 
right to foreclose and the right to redeem 
are reciprocal, what is intended is that, 
since the right of the mortgagor and 
mortgagee are reciprocal and oommensur' 
able, redemption under the mortgage is out 
off at the expiration of the same time that 
the right to foreclose is barred, unless by 
Statute a different time is fixed for redemp- 
tion from that allowed for foreclosure. 
There is thus no escape from the position 
that the present suit is maintainable. 

We have finally to consider what con- 
ditions, if any, should be annexed to the 
decree that may be made herein, for it is 

(•19) (1845) 14 Sim. 427s 65 11. K, bl8; 14 L. J. Ch. 
167;'JJui.2yUi CO U, R. 424. 


indisputable that the property cannot be 
sold twice in execution of the decrees in 
the two suits. There cannot be a sale on 
the first mortgage keeping alive a poisoe 
eocumbranoe, for such a sale conveys the 
interests of the mortgagor and the mortgagee 
as they were at the date of the first mort« 
gage and must, therefore, necessarily sweep 
away the subsequent encumbrance. On the 
other hand, if the property were directed to 
be sold in execution of the decree on the 
second mortgage subject to the rights of the 
mortgages under the decree already made 
in his favour on the first mortgage, there 
might be needless complications and tbe 
property would not, almost to a certainty, 
fetch its proper values. Tbe right oonrae to 
follow in Buoh oironmtanofs ia to direct that 
tbe property be sold free of both obsrges, 
whether tbe sale takes place in execution 
of the decree on tbe first mortgage or the 
decree on tbe second mortgage, and that 
the balance of 8ale>prooeeds, after payment 
of incidental expenses, be applied in dis- 
charge of the does on the first mortgage 
and the second mortgage, one after tbe 
other, tbe residue, if any, to stand to tbe 
credit of tbe bolder of tbe equity of 
redemption. This accords with the view 
taken by Richardson, J , in Dwarka Nath 
Nandi v. Mritun'ey Patra (6), where be 
held that there was nothing in tbe Onde of 
Civil Procedure or iu the Transfer of Pro 
perty Act to prevent tbe holder of two 
independent mortgages over the same pro- 
perty, who is not restrained by any covenant 
in either of them, from obtaining a decree 
for sale on each of them in a separate suit, 
subject, however, to this reservation that he 
oinnot sell the property twice over, nor 
sell it under the second decree subject to 
the first. This, in our opinion, is an accurate 
statement of the law applicable to this class 
of eases. 

We direct, accordingly, that this appeal 
do stand dismissed with costs and the order 
of remand be carried out on tbe lines indicat- 
ed in this judgment. 

FLSTcaiR, J. — I agree. 

Appeal dimUtei, 
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ALLAHABAD HIGH COURT. 

First Civil Apps&l No. 174 or 1918. 

Deoember 8, 1920. 

Preaent t—Jnstioe Sir P. 0, Banerji, Kt., 
and Mr. Jnstioa Gokal Praead. 

Thakur GAYAN SINGH and oth*r§ — 

PLAIMTIFPS — DbORII'HOLDBRS-x 

Appellants 

ver$u$ 

ATA HUSAIN and others — 
Defendants — Judouent- Debtors — 
Respondents. 

Limitation Act (IlC of 1903^, Sch. I, Art. 181 — 
Mortgage suit — Preliminary decree — Final decree^ 
application for. period for making— Decree against 
several defendants — Appeal ly some defendants — 
Decret, when conclusive— Decree directing payment of 
prior mortgage but not specifying date of payment, 
effect of — Reasonable time, what is. 

The limitation applicable to an application for a 
hnal decree in a mortgage-suit is that prorided by 
Article 181 of Schedule I to the Limitation Act, and 
commences to run from the date when the preliminary 
decree becomes conclusire between the parties, 
[p. 818, col. 1.] 

Where a decree in a mortgage-suit is against 
separate sets of defendants for separate amounts, and 
tome only of the defendants appeal and confine their 
appeal to the amounts decreed against them, the 
decree as regards the non-appealing defendants 
becomes conclusive upon tlie expiry of the period of 
limitation for an appeal from that decree, or on the 
expiry of the date fixed for payment of the amount 
decreed, if that should be a later date, and not the 
date of the decree in the appeal of the appealing 
defendants, because that appeal, being limited to 
that part of tho decree which directs the property of 
the appellants to bear a proportionate part of the 
decretal amount, is not an appeal against the whole 
decree. Consequently, an application for a final 
decree in such a case against the non-appealing 
defendants made more than three years after the 
preliminary decree has become conclusive, would be 
barred by limitation, [p. 818, cols- I & 819, col. 1.] 

Where a decree for sale in a mortgage-suit provides 
for payment of the amount of a prior mortgage as 
a condition precedent to sale of the mortgaged 
property, but omits to specify the date on which such 
payment is to be made, the payment ought to bo 
made or tendered within a reasonable time, and, as 
such a decree is a decree for redemption of that 
mortgage, payment should bo made witl.insix months 
of the decree, [p, 819, col. 1.] 

First appeal from tbe desisioo of the 
Sabordinate Judge, Cawnpore, dated the 
5th of January 1918. 

Messrs. Ohander Mukern and f. L. 

Banerji, for the Appellants. 

Dra. S, N. Sen and Dr, S. M, Sulaiman, for 

the Respondents. 

JUDGMENT. — This appeal arises ont of 
an applieation for al6nal deoreo in a mortgage- 

52 


Bait. Tbe applieation wbieb is now the 
eabjest-matter of eontroveray was presented 
on tbe I2th of June 1917. The question 
is, whether this applieation was time-barred. 
The preliminary desree in tbe snit was 
made on the SOth of April 1912. The snit 
was brought to enforee a mortgage against 
some of the properties oomprised in the 
mortgage on the ground that the other 
properties had been purohased by the 
mortgagees themselves. Tbe Court in 
making its deeree deelared the liability of 
eaab of tbe properties against wbieb the 
mortgage was songht to be enforeed, and it 
also deelared in its deeree that eaeh of those 
properties would be liable for a proportionate 
part of the amount fonnd to be doe npon 
the mortgage. Those amoants were speeihed 
in the deeree and tbe property wbieb was 
to he liable for those amoants was also 
speeified. Six months was granted to tbe 
mortgagors for payment of those amoants. 
There was a farther provision in the decree 
that the deeree-bolders wonld not be entitled 
to bring the property to sale nnless they 
paid the amount of a prior mortgage. The 
deeree, however, did not fix any time within 
which the amonnt last mentioned was to be 
paid. It may be noted that tbe enit was 
brought upon a copy of the original mortgage 
which was alleged to have been lost. Three 
of tbe defendants appealed against this 
deeree and their contention was that tbe loss 
of tbe original bad not been aeeoanted for 
and that tbe debt had been disebarged. 
This appeal was preferred only in respect 
of the amoant which the three appellants 
bad been ordered to pay on aoconnt of the 
ownership of the property which was held 
to be liable for that amoant. The Appellate 
Coart, which was the High Court, held that 
tbe loss of tbe original bad not been accoant- 
ed for and that tbe snit was, therefore, not 
maintainable and on this groand dismissed 
the snit as against tbe appellants. As 
against the other defendants to the suit 
who were no parties to the appeal to tbe 
High Court and who themselves had pre- 
ferred no appeal, tbe High Court made no 
order. Tbe decree of the High Ooart was 
passed on the 6tb of Jnly 1914. An appli- 
sation for a final decree was made on the 
7th of April 1915 by all the decree holders 
except the Court of Wards. Tbe Coart of 
Wards, however, was named as ftn opposite 


818 


IKDIAH OASES. 


[1921 


aiTAN siNOB V. ktk ensiijr. 

party to the applioatioi] That applioatioo 
was dismissed for default and eabseqaent 
applioatioDB made with the objeot of baviog the 
applitatioD of the 7th of April 1915 reetored 
and revived were also dismissed. After the^e 
proseedings had taken plaoe, the present applU 
oation of the 12th of June 1917 was presented 
by all the deuree holders. The Court below 
has dismissed the applioation and we have 
to ooneider whether the desision of that 
Court is right. It is not disputed that the 
limitation applioable to an applisation of 
this kind is that provided by Artiole 181 
of the First Sohednle to the Limitation Aot, 
and the period of limitation is three years from 
the date on whioh the right to apply aoarued. 
We have, therefore, to determine when the 
right of the present decree holders to make 
an applisation for a 6nal deoree in the sause 
arose. It may be taken as settled law that the 
right to apply for a final deoree aoorned 
to the deeree-holders when the preliminary 
deoree beoame oonolusive between the parties. 
We have, therefore, to oonsider in this oase 
when the deoree of the Court of first 
instanoe beoame oonolusive as between the 
deoree-holdere and the judgment debtors 
against whom the present applioation 
has been made. It is. contended that the 
preliminary deoree oould not have beoome 
final as between the parties to the present 
appeal until the deoision of the High 
Court in the appeal whioh was preferred 
by the three judgmeut debtore who obtained 
a deoree in the High Court. This oonten- 
tion is based mainly upon the provisions 
of Order XLI, rule ^3, of the Code of Civil 
Prooedure. It is urged that, since some 
of the judgment-debtors preferred an appeal 
to the High Court, the whole of the deoree 
beoame $ub judice and that it was oompetent 
to the High t/ourt to dismiss the whole 
snit as against all the defendants and, nntil 
the final deoision of the High Court, it oould 
not bo Slid that the deoree against those 
defe.'idants who had not appealed had baoome 
final We are unable to agree with ihie 
ounteutiou. Under Order XLI, rule 4, the 
Appellate Court oould, upon the appeal of 
some of the purties, reverse the deoision 
of the lower Cou^'t if the appeal bad been 
preferred against the whole deoree and if 
the Court had proceeded upon a ground 
common to all the parties. In the present 
oase the appeal whioh was preferred by 


three of the defendants n^as limited to that 
pare of the deoree whisb direoted ibeir 
property to bear a proportionate part of 
t'e deoretal amount and it was not 
an appeal against the whole deoree. There* 
fore, although the Court of first instanoe 
had proceeded upon a ground sommou to 
all the defendants, the Appellate Court could 
not have reversed the deoree under Order 
XLI, role 4. Mr, Pearey Lai Banerji, who 
has ably argued this oase on behalf of the 
appellants, oonoedes that rule 4 of Order 
XLI would not apply, but he rests bis 
oontention upon the provisions of rule 33 
of that Order. We think that he oannot 
avail himself of the provisions of that role 
and that the Appellate Court, in the appeal 
preferred by some of the defendants in 
respeot cf only a part of the deoree, oould 
not, by virtue of the provisions of role 33| 
have dismissed the suit against tboea de« 
fendants who had in faot submitted toil. 
The principle of the Full Benoh ruling iu 
Rangam Lai v. Jhandu (1) applies to this 
ease. There being a distioot provision as 
to the power of an Appellate Court to 
interfere with the deoision of the Court 
of first instanoe upon an appeal preferred 
by some of the defendants in oer'ain oafes 
the provisions of rule 33 oould not apply to 
oases for whioh olear provision is made in the 
order or to oases whioh would not ooms within 
the purview of the speoifio rule. Ws are. 
therefore, of opinion that the deoree of the 
Court of first instanoe did not beoome 
sub judice when an appeal was preferred to 
this Court by some of the defendants only. 
The appellants were, oonnequently, not entitled 
to reokon limitation from the date of ibe 
deoision of the High Court, The deoree 
of the Court of first instanoe was in faot 
a deoree whioh was a oombination of several 
decrees against separate sets of defendants 
for reparate amountj. As regards those of 
the defendants who did not appeal, that 
deoree beoame oonolusive upon the expiry 
of the period of limitation for an appeal 
from that deoree. In the present ease the 
deoree allowed six months to the judgment* 
debtors to pay the amount decreed against eaih 
of them. That amount was payable on the 
30th of October 1912. The deoree,^ there- 
fore, against the defendants who did ^nol 

(1) 11 lud. Caa. 640i 34 A. 32, 8 A b. J. IHL 
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appeal beoame a final and oonolaaive deoree 
as between tbe dearee bolders and them on 
that date, the period of limitation for an 
appeal baying expired before that date. 
Ae the present applisatlon was presented 
more than three years after the day on 
whiofa the preliminary deoree beoame oon> 
olasive against tbe respondents, it is beyond 
time. 

Another oontention wbiob was put forward 
on behalf of the appellants was, that tbe 
deoree in direotiog the appellants (o dis* 
oharge the amoont of a prior mortgage did 
not prescribe a partionlar period within 
wbiob the prior mortgage was to be die. 
charged and, therefore, as tbe deoree holders 
oonld not bring the mortgaged property to 
sale withoat payment of tbe amoant of 
the prior mortgage their right to apply for a 
final deoree for the eale of tbe mortgaged 
property only aooroed when they paid or 
tendered tbe amoant of tbe prior mortgage. 
If this oontention be carried to its legitimate 
length tbe deoree-bolders might wait for 
any number of years before they paid the 
amoant of the prior mortgage. Bat Mr, 
Baoerii fairly oonoedes that, althoagh no 
date was fixed in tbe deoree for payment 
of tbe amount of tbe prior mortgage, it 
ought to have been paid or tendered nitbin 
a reasonable time, It is olear that the 
deoree, in so far as it direoted payment 
of the amount nf the prior mortgage, was 
a deoree for tbe redemption of that mort* 
gage. The period within wbiob tbe amount 
of tbe mortgage could bs paid for redemp 
tioD, as presoribed in Order XXXIV, rule 7, is 


a period within six months of the deoree, 
so that tbe maximum period within wbiob 
the amount of the prior mortgage could be 
paid for redemption of that mortgage was 
srx months. If we adopt Mr. Pearey Lai 
Banerji’s contention that the period should 
be a reasonable period wo are unable to 
hold that that period should be anything 
more than the peried mentlonod in rule 7, 
Order XXXIV, t. a period of eii months. 
If limitation be oomputed from the expiry 
^ that period the present application would 
M beyond time. For these reasons, we hold 
that the Court below was right in dismissing 
the application made by the deoree holders 
appeal must fail. We dismiss it 
with costs inolnding fees on the higher scale. 

Appeal diemissed. 


CALCUTTA HIGH COURT. 

Appeal prom Appxllatb Dbcbcb No. 1837 

or 1917. 

May 20, 1920. 

Prerenl >Sir Asutosh Mookerjee, Kr, 
Acting Chief Justice, and Justice Sir 
Ernest Fletcher, Kt. 

BHAIRAB CHANDRA MONDAL and 
othbrs^Plaimtifpa— Appbllints 

versus 

JIBAN KRISHNA MONDAL and othbss 

— Dsfbndants — EbsPONDBNTS. 

Transfer of Property Act (IV of 1882^, ss. 43, 119— 
Exchange— Defective title— 8ubse'iu<'nl acquisition of 
good title — Estoppel, 

The substance of the provisions embodied in seo* 
tiou4.3of the Transfer of Property Act is that, though 
an assignment is of a defective title, yet when the 
assignor afterwards acquires a good title, the Court 
will make that good title available to make the 
assignment effectual, or, in other words, the interest 
w'hen it accrues feeds the estoppel, [p. S20, cols .1 & 3.] 

The special provision relating to exchange contained 
in section 119 of the Transfer of Property Act does 
not exclude the operation of section 43 of the Aot. 
For the purposes of section 4?, an exchange stands on 
the same footing as a sale. [p. 820, ool. 2. j 

Appeal agaiuct the decree of tbe Second 
Additional District Judge, 24-PargaDa8, 
dated tbe 14th of May 1917, affirming that 
of the Subordinate Judge, Third Court, of that 
District, dated the 30th of Auguet 1915. 

FACTS appear from the judgment. 

Dr. Dtcarkanptk Miller (with him Babu 
Bhupendra Kumar Qhose), for the Appel* 
laote. — The plaintiffs are tbe appellants. 
The appeal arises out of a suit for declare* 
tion of title to three plots of land measuring 
in all about 4 bighos. Tbe defendants 
admitted my title to plots Noe. 1 and 2 
but have set up their title to plot No. 3 
under an alleged exchange. They have 
alleged delivery to have taken plaos in 1911, 
on which date I had no title to tbe lauds 
exchanged. Plaintiffs’ vendors had title in 
them. The only question is whether the 
exchange is valid or not. The transaction 
is to be of same amount as in case cf a 
sale. 

TMOoEBi JEE, Aerj. C. J. — Why should not 
tbe provisions cf section 43 of the Transfer 
of Property Aot apply to this case ?] 

That is a general seotion and ought not 
to override tbe provieions of tbe specific 
seotion, 119, of tbe Aot. Refers to the 
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jndgment of Lord Westbnry in Solroyd v. 
Marshall (1). 

Baba Makfindranath Eoy (with him Baba 
liaranasibasi Muhhcrjee, for tho Respond* 
onts, wai not tailed upon. 

JUDGMENT. 

Mookebjeb, Acto, C. J. — This is an appeal 
by the plaintiffs in a eait for reoovery of 
possession of land on deolaration of title. 

The defendants resisted the olaim on the 
ground that they had aoqnired a good title 
under an exofaange. 

The Courts below have found that an 
exohange was effeoted in the manner pro* 
vided by the Transfer of Property Aot ; 
that is, as the value of the property was 
less than Rs. 100, the plaintiffs delivered 
possession of the disputed land to the 
defendants. This is priirn facie a oomplete 
answer to the olaim, but the plaintiffs have 
established that, though at the time of the 
exohange they were in possession of the 
whole of the property, they bad not a 
oomplete title thereto, as they were them* 
selves pnrohasers from persons who were 
entitled only to a half share. Their oonten* 
tion, in substanoe, is that the defendants 
aoqnired a good title to that half ehare 
alone and have no title to the remainder. 

The answer of the defendants is that, 
subsequent to the exohange, the plaintiffs 
aoqnired the title of the oo sharers of their 
vendor, and that as soon as their title to 
the whole was thereby perfeoted the benedt 
thereof aoorned to the defendants. The 
Courts below have held that this is a oon* 
elusive answer to the ease set up by the 
plaintiffs. In our opinion, there is no 
foundation for the olaim. 

Seotion 43 of the Transfer of Property 
Aot provides that, * where a person erroneous* 
ly represents that be is authorised to trans* 
fer certain immoveable property and pro* 
fesses to transfer suob property for oon* 
sideration, snob transfer shall, at the option 
of the transferee, operate on any interest 
wbioh the transferor may aoquire in suoh 
property, at any time during wbioh the 
oontraot of transfer subsists,” This seotion 
in enbetanoe embodies the rule that the 
interest when it aoorues feeds the estoppel ; 
or, in other words, that thcngh the assign 

(1) (18R2' 10 H. L. C. Ifll nfcp. 208: S3 L. J. Ch. 
19a;0Jur. (n. h.)218i7L. T. 172ill W. R. 171} U 
R. R. 999} 188 R, 3. 108. 


ment was of a defeotive title, yet, as tho 
assignor afterwards acquired a good title, 
the Court will make that good title available 
to make the assignment effeolual : Wehh v. 
Autiin (2), Outhhertson v. Irving (3), Poic* 
botham v. Wilton (4), Holroyd v. Marshall 
(1), Booth V. Alcock (5), Bridgwater's Settle^ 
ment^ In re, Fariridge v. Ward (6), Gresham 
Life Assurance^ Society v, Crouther (7), 
FouUon V. Moo^e (8), Prosonna Kumar 
Mukeriee v. Srikanf Bout (9). 

Dr. Dwarka Nath Mitter faae, however, 
contended that, although seotion 43 speaks 
of transfers in general terms, still it is 
not applicable to oases of exchange by 
reason of the speoial provision oontained in 
section 119. That seotion provides that, “in 
the absence of a oontraot to the contrary, the 
party deprived of the thing or part thereof 
he has received in exchange, by reason of 
any defeot in the title of the other party, 
is entitled at bis option to oompensation, 
or to tbe return of the thing transferred 
by him.” But this does not exclude tbe 
operation of seotion 43 ; for a similar 
argument might be advanced in the ease 
of sales, mortgages or leases, where, on 
proof of defioienoy in the subjeot-matter, the 
purchaser, mortgagee or lessee may obtain 
oompensation or oanoellation. 

Referenoe has also been made to tbe 
deoieion in Holroyd v. Marsh-ill (1) where 
Lord Westbury speaks of this prinoiple as 
applicable to eases of sales and mortgages; 
but this does not indioate that it is not 
applioable to oases of exohange. It is an 
elementary proposition that, for purposes 
like this, an exchange stands on the same 
footing as a sale. We are of opinion that 


(2) fl844t 7 Man. & G, 701 at p 724; 8 Sootfc (.N.R.) 
419; 13 L J. 0. P. 203; E. R. 282. 

(3) ' 18S9' 4 n. A. N. 742; 28 L. J. E*. 306; 6 Jup. 
fN 8.)740; 167 E. R. 1014; 33 L. T. (o.s.; 828; 118 
R. It. 726. 

(4) (IflfO) 8 ir. L, C. 348; 30 L. J. Q. B. 49; 6 Jur. 
(k. 8 ) 905; 2 L. T. (n. b.) 642; II E. R. 463; 125 R. B. 
192. 

(6) (1873) 8 Ch, App. 663; 29 L. T. 231}2lW. R. 
743; 42 L. Ji Ch. 567* _ 

(6) (1910) 2 Gh. 34?j 79 L. J. Cb. 746; 103 L. T. 

401 

(7) (19U) 2 Ch. 2^9; 83 L. J. Ch Affirmed in 
(I9‘6t 1 Ch. 214: 84 L. J. Ch 312; 1 1 1 L. T 887; 69 
S J 103 

(8) (1916) 1 K- B 400: 84 L. J. K. B. 462; 1I2 h. T. 


202; 31 T L. R. 43. ^ ^ ^ 

(9 16 Ind. Gas. 36F; 40 0. 173 at p. I84j 16 C. L. 

202} 17 0. W.N. 137. 
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the olttim put forward by the plaintiffa is 
not merely unfoaoded, bab ii wholly anjast 
and has been rightly dismissed. 

The appeal is dismissed with aosts. 

Flitoher, J, — I agree. 


Appeal diamtsted. 


ALLAHABAD HIGH COURT. 
Sbcond Civil Appeal No. 864 of 1918. 
February I, 1921. 

Preaent: -Mr. Justiae Tudball and 
Mr. Justiae Ra6qae. 

BIND A PER8HAD — Phiktipf— Appellant 

versua 

RAMOHANDER and others— 

Defen D4NT8— Respondents. 

Iniohency— Properly alleged by creditor to belong to 
tnsolvcul—Possesston taken by Receiver— Suit by actual 
owner against creditor for damages, whether maintain. 


At the instance of a creditor of uu insolvent cert: 

properly which the creditor alleged belouKed to I 

insolvent was takeu possession of by the Deceiver 1 
upon an objection by the real owner, tho nronoi 
was restored to him The owner of the propei 
then brought the present suit against the credii 
loi damages for wrongful seizure : 

Held, that the suit was maintainable, and that 
was not necessary to sue tho Beceivor. 

Meerut, dated t 

16th of April 1918, 

Messrs. Nehol Ohani and H. K. Mu\cr 

for the Appellant. 

the“R:r;oot:if < 

JUOGMEtfr.-Thia i, a plaiotifi 

nUi fordam,?e.. Tl 

^amti£E a oasa waa that ho and one Abd 

Haq bo.ame partners in a brisk ki 
O.tnh .‘S.r’ “P ‘he 16 th 

«P.tal, and that tbeplaiotitf not having tl 

raTtTT ‘«hni.al knowledge. Abdel 
W the bea.neaa. but the plaintiff diaoevarii 


that Abdul Haq was heavily involved in debt 
decided to separate from him and on the 
26th of Maroh 1914 a deed of diesolution of 
partnership was drawn up under wbiah tbe 
plaintiff paid to Abdul Haq Rg. 300 bia 
share of tbe capital and Re. 950 bis share of 
some of tbe produce of the kiln. Apparently, 
this sum of Rs. 1,250 was distributed to 
certain creditors of Abdul Haq. Among the 
creditors were the respondents to the 
present appeal. Abdul Haq applied to the 
Dietrict Judge to be declared an insolvent 
and Receiver was appointed to take 
poseessionof his property. According to the 
plaintiff, on the 20fch of September 1914 tbe 
respondents applied to tbe District Judge 
stating that Abdul Haq owned a half share 
in the brick kiln and asking the Court to 
direct the Receiver to take possession of the 
kiln.^ The District Judge ordered the 
Receiver to comply, and the Receiver took 
complete pogsession of the kiln on the 26th of 
September 1914. The plaintiff 6Ied objec 
tione which were allowed and on the 21st of 
January 191 5 tbe Receiver gave up possession 
of the kiln. On tbe 30th of January 1915, 
however, the respondents, according to the 
plaintiff himself, made a farther application 
for review of the order of the 2l8t of 
January 1915, and alleged that the whole of 
the kiln belonged to Abdul Haq and asked 
the Court to direct the Receiver to take 
possession thereof. The District Judge 
apparently paesed an ex paite order to tbe 
Receiver to comply and on the 10th of 
February 1915, tbe Receiver again took 
possession of the whole of the kiln. An 
appeal was preferred to the High Court by 
tbe plaintiff against the order of tbe Dietrict 
Judge and this Court on appeal set it aside 
and possession of the kiln wae restored to the 
plaintiff on the 6th of May 1915. On these 
allegatione of fact, the plaintiff sued tho 
defendants for damages caused to him by 
the seizure of the brick kiln by reason of 
which he alleged that be had suffered 
considerable loss. The defeudante put in a 
long written statement denying many 
facts alleged by the plaintiff but asserted, 
among other things, that tbe dissolution of 
partnership of 26th of March 1914 was a 
bogus transaction, made by Abdul Haq and 
Binda Prasad in collusion, with a view to 
defeat the creditors of tbe former. It waa 
also argued in Court that, assuming th« 
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faots to be aj stated by the plaintiff, the 
defendants were not legally liable for any 
damages that bad aoorned to the plaintiff 
and that the proper person to ene was the 
Receiver who was responsible therefor. Both 
the Courts below have decided only two 
points. They have held that the diesolntion 
of partnership of the 25th of March 1914 
was a gennine and not a bogus (ransaotion. 
They have then held that, on the faots 
alleged, the respondents were not legally 
liable for any damages, and that the suit 
ought to have been Bled against the 
Receiver. In this view, the Courts below 
have dismissed the suit without going into 
the other facts or the question of actual 
damages. It is urged on appeal that the 
decision of the Court below on the point of 
law which is raised is erroneous and 
should be set aside. In view of the decioion 
of this Court in Abdur Hahim v. Sital 
Prasad (1) it is dear that the decision of 
the Court bekw on the question of law is 
inoorreot. The case mentioned above is 
parallel and exactly 6ts the faots of the 
present case. It is unnecessary for us to go 
any further into this point as the matter is 
covered by a decision of a Divisional Benoh 
of this Court. The case must, therefore, go 
back for deeision on its merits. There are 
several questions of faot into wbiob the 
Court will have to go. We, therefore, allow 
the appeal, set aside the decree of the Conrt 
below and remand the case to the Court of 
Bret instanoe through the lower Appellate 
Court with directions to re admit the suit cn 
its original number and to proceed to bear 
and decide it according to law. The oosts 
of this appeal and those of the Courts below 
will be costs in the cause and will abide the 
result. The costs in this Conrt will include 
fees on the higher scale. 

Appeal ollctced, 

(1) 64 Ind. Cas. 702; 41 A. 668; 17 A. L. J. 856; 1 
U. P. L. R. (A) 116. 


PRIVY COUNCIL. 

Appeal froji tab BombiT High Court, 
February II, 1921. 

pTfseni : — Lord Buokmaster, Lord Dunedin, 
Lord Shaw, Sir John Eige and 
Mr. Ameer Ali, 

BHAIDAS SHIVDAS— Appellant 

tersus 

BAl GULAB AND ANOTHER— 
Respondents. 

Letters Patent {Bom ), ss. 15, 36, 44“C»vil Pro* 
cedure Code (Act V of 1908', ss. 4, 9^— Procedure- 
Letters Patent Appeal^Special form of procedure, 
whether affected by s. 98— Costs. 


Section .36 of the Lettera Patent of Bombay pro- 
scribes a special form of procedure, by which, if the 
Judges hearing an appeal are equally divided, the 
opinion of the Senior Judge prevails, [p. 824, col. I.J 
The provisions of this section are not controlled by 
section 98 of the Code of Civil Procedure, which 
provides for a reference of the point in dispute to 
one or more other Judges, (.p. 8iA, col. 2 ] 

In this case the Board, having all the matenals 
before them, were willing to decide the question at 
issue, but the appellant would not consent to this 
being done. The Board inconsequence reserved the 
costs of the appeal and all other costs since the error 
of procedure occurred, and intimated that tbe 
appellant might bo made to pay these oven if 
ultimately successful, [p. 826, col. 1.] 

Appeal from a decree of the Bombay High 
Couit, dated March 23rd, 1917, affirming 

a decree of Macleod, J. 

FAOTS of the oaee are sufficiently stated, 
for the purposes of this report, in their 
Lordships’ judgment. Tbe only question 
argued on this appeal was that of proce- 
dure. 


Mr. De. Qruyther, K. 0. (with him Mr. 
rikh), for the Appellant.-Tbe question on 
B merits is, whether under tbe Will m sni * 
estate for life, with power to appoint 
xB given to the widow, or whether she 
13 entitled absolutely. This question, bow- 
er, does not arise, as there has been an 
ror in proceduie. The High Court erre 
makiDg a rafareoce under seotion 
the Civil Procedure Code to two other 
idgee, Tbe case was on tbe Original tode, 

d the procedure in appeal is regulated oy 

.tions 15 .Dd 36 cl the Let‘ere Patent 
1865 (originally issued in 186^1.. 
ction 36 of the Letters Patent the oP****®? 
Scott, C. J., ns the Senior Judge, should 

,ve prevailed : and ^ 

rther appeal locally. Section 98_of the Code 
Civil Procedure does not override the pro- 
jioue of the Lettere Patent : it does not apply 



mDlAN OASBS, 


8^3 


V«l. IiX] 

BHlIDiS 8H1TDAS V. Bil OULAB. 

to Letters Patent Appeals, the epeeial pro- 
eednre nnder whfoh is saved by seetion 4 of 
the Code. The latest ease to this effeet is a 
Bombay one, deoided on 5kh November 1917, 
(after the judgment in this ease) and 
reported as Surajmal v. Hormman (1). 

The Code of Civil Proeednre does not 
restriat Letters Patent Appeals : 

SuTftsh Ohund^r OhcwJAfu v. Kolt$unJari 
Debt (2). 

It may be oonieded tbat the Code 
applies to proeeedings nnder the Letters 
Patent, save so far as expressly provided to 
the aontrary : 

Sabitn Thakuraxn v. Sati (3) where 
Hurrith Ohunder Ohowdhry's case (2) (8upm) 
was not apparently eited. 

Bat in oases of oonfliottbe Letters Patent 
prevail : 

Boop Liul V. Lnkshmi Dost (4), Lackman 
Sir.gh V, Lagan Singh (5). 

^undteput Mahta v. Urguhaft (6) where the 
matter was folly oonsidered. 

[Loud Shaw. — Yon oouduafed yoor case on 
thereferenoe without any protest. « 

(.Loro Dunedin,— T hey most be allowed to 
appear and argne on Iho merits.] 

When the Judge has no inherent jorisdio- 
tion, the parties oannot eonfer it: 

Le-igard v. Bull {!). 

[Lord BoCiiMASTBB.— The only question 
here is the oonstrnotion of a Will, We have 
the materials before n% and aan try tbe matter 
now : otherwise it will oome baok to us in five 
or ten years’ time.] 

^ My alient in India has given tpeoifie 
instruotions tbat we are to insist on the sase 
being deoided on the point of prooednte. We 
sannot, therefore, ooneent to have the question 
of ooDBtrQotioo deoided dow« 

Sir Erie Bichards, K. 0. (with him Mr. 

B. Hathes), for the Kespondente. — Five out 
of seven Judges of the Bombay High Court 
have taken part in this ease, aod four 


20 Bom, L. R. 18=5. 

fill 482<P. C.'; I2C. L. 

(N J- ‘»CCj 4 Ina. E 

^ % 29 M i (P- 0-»- 

(61 w ‘ 

cl la P i’l: 4 B L R A 0 . ISl. 

PC T 9 A. 191 a*. C. ; 4 S 

i'-t'-J.74l;5 1nd Dec, ,N. 8 .; 601 . 


are in our favour. The prosedure under 
sestion 98 of the Code is not an appeal, 
but merely a referenoe : it is no ease of 
want of jurisdiction : the case remained 
in the hands of Scott, 0. J., and Heaton 
J., all the time. Also, tbe appellant 
submitted to tbe jurisdiction of the two new 
Judges. 

Mr. Baikes followed.— All the appellant 
was entitled to under section 36 was judgment 
on this particular point, which wai not tbe 
only point in the case: there was an issue 
of limitation. 

Section 98 is quite oousistent with the 
Letters Patent : the Judges can refer a parti* 
cular point fo others; but these others are not 
seised of tbe appeal. The reference is not 
excluded by the Letters Patent and is 
allowed by section 98. Till the two Judges 
bad made a decree they could alter their 
judgment. 

[Lord Bocnmaster.— If it were a mere case 
of asking advice, tbe Chief Justice would not 
be bound tc follow it.] 

Farther, under esotion 44 of tbe Letters 
Patent, the Letters are subject to ths legis- 
lative powers of the Government of India, 
80 section of the Code should prevail. 

Mr. pe Qruyther in reply. — The question of 
limitation was not raised in the appeal. 

JUDGMENT. 

Lord Bdckmaster.— Tbs real question in- 
volved in tbe dispute giving rise to tbie appeal 
was a question as to tbe oonstraotion of the 
Will of one Natboo Moolji, who died on tbe 
8'.b Daoembsr 1894, affecting the respective 
estates and interests that were taken by 
the testator’s widow and his two daughters. 
One of the daughters died in tbe lifetime of 
tbe widow, and her heir, who is tbe present 
appellant, instituted, on tbe widow’s death, 
in tbe High Court of Judicature in Bombay, 
Ordinary Original Civil Jurisdiction, tbe pro- 
ceedings out of which this appeal has arisen, 
claiming tbat, according to tbe true con- 
structioD of tbe Will, be was entitled to a 
vested one half share in tbe testator’s pro- 
perty. 

Toe learned Jalge before whom the suit 
was first heard dismissed tbe application 
and held tbat there was an intestacy after 
tbe widow’s death. 

An appeal was taken from that judgment 
and beard before Chief Justice Scott and Mr. 
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Justice Heaton. They differed in their 
opinion. Chief Jnetioe Scott thought that 
the plaintiff was entitled to the relief he 
•laimed ; Mr. Justice Heaton, on the other 
hand, agreed with the Judge who had drst 
tried the suit. The course then taken was 
to refer the matter to two other Judges. Mr. 
instice Batchelor and Mr. Justice Shah, who 
also decided adversely to the plaintiff’s con* 
tentioD. 

The plaintiff has now brought an appeal 
before His Majesty in Council, and the Brst 
point that he has raised is this : that the 
order made referring the ease to the decision 
of Mr. Justice Batchelor and Mr. Justice 
Shah was uifro tires and void ; that there was 
no jurisdiction in these two Judges to enter- 
tain the dispute, and that be is entitled, 
as of right, to a decree in accordance with 
the opinion of Chief Justice Scott, the senior 
of the two Judges before whom the appeal 
was Brst beard. 

That contention depends upon the con* 
struclion of the Letters Patent of Bombay, 
under which the Court was constituted, and 
the Code of Civil Procedure, 1908. By 
section 36 of the Letters Patent it is prc* 
Tided that if the High Court is sitting in a 
Division composed of two or more Judges, 
and the Judges are divided in opinion as to 
the decision to be given on any point, the 
decision shall agree with the opinion of the 
majority of the Judges: but if the Judges 
are equally divided, the opinion of the senior 
Judge shall prevail. 

In this case it is quite clear. There were 
two Judges sitting ; the Senior Judge was the 
Chief Justice: there was an equal division 
of opinion ; and under section 36, in con- 
sequence, the plaintiff was entitled to a 
decree in bis favour. 

It is, however, urged on behalf of the 
respondents that the procedure in section 36 
is modiBed by the Code of Civil Procedure, 
1908, and it is pointed out that by section 4i4s 
of the Letters Patent there is an express 
provision which makes those Letters Patent 
subject to the legislative powers of the 
Governor- General in Council. 

There are two sections in the Code of 
Civil Procedure which are relevant to this 
dispute. The one is section 4 and the other 
is section 98. Section 98 appears to have 
been the section under which the Judges 


acted. That section provides : — 

'* That where the Bench hearing the appeal 
is composed of two Judges belonging to a 
Court consisting of more than two Judges, 
and the Judges composing the Bench differ 
in opinion on a point of law, they may state 
the point of law upon which they differ, and 
the appeal shall then be beard upon that 
point only by one or more of the other Judges, 
and such point shall be decided according to 
the opinion of the majority (if any) of the 
Judges who have heard the appeal, including 
those who first heard it.” 

It is quite plain that those provisions 
create a totally distinct method of procedure 
in the event of difference between two Judges 
from that which was laid down by section 36. 
Under section 36 of the Letters Patent the 
judgment of the Judge who was the senior 
Judge would be the judgment which the 
parties before the Court would have a right 
to obtain ; under section 98, the judgment 
to which they are entitled is the judgment 
of the majority of all the Judges who have 
heard the appeal ; and this case shows that 
those two provisions might produce a totally 
different result. If, therefore, section 98 
controls section 36 the respondents would bo 
entitled to say that the proper procedure 
had been followed, and that the appellant' 
had no cause of complaint. But by section 
4 of the Code of Civil Procedure it is also 


•ovided that; — . . 

” In the absence of any specific provision to 
le contrary, nothing in this Code shall be 
jemed to limit or otherwise affect any 
leoial or local law now in force, or any 
>eoial jurisdiction or power conferred, or 
jy special form of procedure prescribed by 
under any other law for the time beiog 

force. . . .. Q* 

There is no speciffc provision m section 99, 

id there is a special form of procedure which 
as already prescribed. That form of prooe- 
ire section 98 does not, in their Ij^^s^ips 
linion, affect. The consequence is that the 
ipellant is right in saying that in this 
stanoe a wrong course was taken when this 
,96 was referred to other Judges for deciaioo, 
,d he is technically entitled to a decree m 
cordance with the judgment of Oh>ef 

istice. This view of “JJ 

.vel, for it has been supported by 3 “dgm®nt 
Madras, in Allahabad and m Calcutta. jSee 

Laid V. Lahshmi Dots {•^),Lachman 
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V. Ram Lagan Singh (5), Nundeepui Mahta v , 
Urquhart (6). 

There only remains for their Lordships' 
aonsideratioD the qaestion as to bow they 
ought to deal with the aosts of these 
prooeedings. 

As has been already pointed out, the 
real matter is the question of the aonstruo* 
tioD of a Will. The reaord has been pre* 
pared, the Will is before their Lordships, 
and they are perfectly ready to undertake 
the doty of determining what the meaning 
of that Will may be ; but the appellant’s 
Oounsel, acting under the etriatest instroa* 
tions from his oliect in India, is unable 
to eoDsent to their Lordships taking that 
aourse, and is aompelled to insist upon 
the determination of this dispute simply 
upon the question of proaedure. The 
result, therefore, is this that, although it 


made to the Court for the purpose of 
seeing that the order is aorreot in that 
respect. 

For the rest, they will humbly advise 
His Majesty that the decree of the Appellate 
Court should be set aside, and they will 
remit the case to the High Court to be dealt 
with according to law, their Lordships 
having already pointed out the way in whioh 
they think that direction should be obeyed, 
The costs of this appeal and all costs 
subsequent to the 13tb March 1917 are 
to be reserved to be dealt with by this 
Board. 

Decree set aside. 

Solicitor for the Appellant.— Mr. E. Dalgado, 
Soliaitors for the Respondents. — Messrs. 
Hughes Sons. 


may be by a wrong path, this appeal baa 
reached their Lordships by whom it oould 
be ultimately decided, but they are not 
permitted to decide it ; they are obliged to 
send the case back for further considera* 
tion and then, after a prolonged and tedious 
journey, it may find its way back again to 
the Board for ultimate decision. 

Their Lordships are unable, in these cir* 
cumstances, to advise His Majesty to 
follow the usual rule and give the successful 
appellant the costs of his successful appeal. 
They think that the whole of the costs 
from the 13th March 1917 when the 
mistake was first made, should await deter' 
mination until the ultimate decision of this 
matter when the strict procedure has been 
followed, and they will reserve the power of 
awarding those costs as seems right when 
that course has been taken. If the appellant 
fails, these costs may be regarded as costs 
in the cause ; their Lordships make this 
intimation for the assistance of the Board 
before whom the matter may ultimately 
come ; but this will in no way fetter their 
discretion if they think that, even if the 
Appellant ultimately were to succeed, he 
ought not to be recouped and indeed ought 
to pay the wasted expense of this barren 
victory. They only desire to add 
Wat the original judgment of the 13th 
March 1917, appears not to have dealt with 
costs at all ; but before any decree is drawn 
that order, it would be desir- 
able that some proper application should be 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No 36 of 1918, 
December 8, 1920.. 

FfMcn/ Mr. Justice Rafique and 
Mr. Justice Ryves. 

JWALA SINGH — Plaintiff- 
Appellant 
versus 

lATTA alias NATHA and otheb3— 
Defendants— Rksponijenin. 

Tranafer of l^iopcrly Act (IV of 188 V, s. 5'» 

I'laudulunt transfci — Decice against Litmbardar for 
share of profils—Subscqucnt alienations by Lambardur 
—Suit to declare alienations invalid— ProoJ requisite. 

Certaia decrees wore cbtaiued from the ilevcimo 
CoLU-t fora share of the profits against a Lu 7 nbardar. 
The Lainbardar thereafter alienated aomo of his 
property in favour of his sou and grandson, and tho 
present suit wu.s brought to declare tho alienations 
invalid, on tlie ground that they were made with the 
object of defrauding tho decrees of tho Revenue 

Court. It wa.s uot allegod, n(>r was evidence led to 
show, that after tho alienations tho iumturdur had 

no other proporty loft to satisfy the decrees: 

Held, that the suit must fail, as there was no 
allegation oj- proof that the alienations had tho edeet 
of depriving tho plaintiff of the amount of tho 
Uevonue Court’s decrees, [p. 826, col l.j 

Second appeal from a decree of the 
Additional Judge, Meerut, dated the 20th 
September 1917. 
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Dr. S. M. Sulaiman, for the Appellant. 

Mr. Baldeo Bam Dam, for the Respondents. 

JUDGMENT. — The two Appeals Nos. 36 
and 37 of 1918 are oonneoted, inasmnofa as 
they are between the same parties and the 
points for determination are praotioally the 
same. It appears that four persons, namely, 
Jwala Singb, Sabir Singh, Har Qulal Singh 
and Dakhla, obtained from the Revenue 
Courts three desrees for their share of 
proBta against Fatta, the Lamhardar. The 
three decrees were obtained on the Sth of 
May 1909, 8tb of November 1910 and 28th 
of August 1913. On the 17th of January 
1910 Fatta executed a deed of gift in favour 
of bis grandson, Budb Singb, in respeot of 
some property. On the lltb of Desember 
1913 Fatta exesuteda deed of sale in res- 
pect of the same property and some other 
properly in favour of his eon and grandson, 
namely, Simru and Budb Singh. On the 
7th of December 1914, two suits were Bled 
by Jwala Singh and others against Fatta 
his son, bis grandson and Niader. By one 
suit Jwala and others sought to have the 
deed of gift in favour of Budh Singh declared 
invalid and inoperative and by the other 
they asked the sale^deed in favour of Budh 
Singh and Simru to be declared inv<^Hd. The 
reliefs in both the suits were sought on the 
allegation that the transfers which were 
challenged by the plaintiffs were made with 
the object of defrauding the decrees that 
the plaintiffs had obtained in the Rsnt Court, 
The claims were resisted on various grounds. 
The Court of Brst instance dismissed them 
and the decrees of tho Brst Court were 
upheld in appeal. In second appeal to this 
Court, the findings arrived at by the lower 
Appellate Court are challenged. We find on 
reference to the pleadings and to the evi* 
denoe in both the cases that there is no 
allegation that, after the alienations indispute, 
Fatta bad no other property left to satisfy 
the decrees of the plaintiffs nor is there 
any evidence in support of such an allega- 
tion. The mere fact that Fatta gifted some 
property to bis grandson and sold the same 
property with some other property to bis son 
and grandson would not by itself render the 
alienations invalid. The appellant in order 
to succeed had to allege and to prove at 
least that the effect of the said alienations 
was to deprive him of the amonut of the 
Rent Court’s deoroos. In tho absence of 


such proof the claim of the appellant cannot 
suoseed, We, therefore, dismiss this appeal 
with costs including in this Conrt fees on the 
higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appsal faou Appellatb Dscrbe No. 617 

OF 1919. 

July 22, 1920. 

— Sir Asntosh Mookerjee, Et , 
Acting Chief Justice, and Justice Sir Ernest 

Fletcher, Kt. 

SULIN MOHON BANBRJEE 

AMD OTHSRS— PLlIMTlPFi— A pPBLDAMTS 

versus 

RAJ KRISHNA GHOSH amd akothbr— 

DlPfNDAMTS — R isPONDBMTS. 

Hindu, Law—'tVidow, position nf-~ Alienation by 
wiioio, whether void or voidable — Election by rever- 
sionary heir to treat alienation as nullity, what con- 
stitutes — Steps to avoid alienation, whether must be 
taken before suit — Landlord andijenant-— Tenancy, 
transferable, proof of. 


A Hindu widow ia not n tenant for life, butis 
the owner of her huaband’s property, aubject to 
certain restrictions on alienation and subject to itfl 
devolving upon bor huaband’s heirs upon her deatL 
Her alionatiou is not, therefore, absolutely void, 
but is prima facie voidable at tho election of the 
reversionary hoii Tho institution of a suit by the 
reversionary heir for possession shows his oleotion 
to treat tho alienation as a nullity, and in such a 
suit it ia neither necessary for him to ask for a 
declaration that tho alienation ia inoperative, nor 
is it essential that he should take steps, before 
the institution of the suit to avoid tho alienation. 

[p. 825, col. 2i] . , 

In a suit for poBsessioo by the landlord again 
the transferee of a tenancy which was 
before the passing of the Transfer of Proper^ c 
and was not for the purpose of residence, tho ae- 
fondant must establish that the tenancy w 
transferable under tho law ns it stood at the im 
of its inception. Tho fact that it is heritable does 
not make it transferable in tho absence o 
custom to tho contrary or an express contract to 
that effect, [p. 829, col, 1.] 

Appeal agoinat the deoree of the First 

Additional Dietriot Jndge, ,|*'^®Xminl( 
dated the 27th of Febrnary 1319. f 

that of the Subordinate Jndge. Fourth Court, 
at Alipnr, dated the lllh of January . 
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FAOTS appear from tbe judgment. 

Baba Basanta Kunar Bose (with him Babas 
Jolindra M.oh%n Sen Qupta and Shim Protanna 
Bkattach'irH)^ for the Appellants. — Thelper- 
manent lease granted to the defendant by 
Moktakeshi was withoat legal neoeisity and 
eannot be binding upon her eons after her 
death. There is no denial that Mnktakeehi 
had only a widow's estate in the one-third 
share of tbe property. The alienation oannot« 
therefore, bind the reversioners if it was made 
withoat legal neeessifcy. The ground on 
whiah the eait of the reversioners has been 
dismissed is, that they took no steps to avoid 
the lease before suit. That view is elearly 
erroneous. No steps need be taken before 
suit to avoid tbe lease. All that is neaessary 
is to institute a suit for possession. That is 
equivalent to an eleation to treat the lease 
as a nullity. Refers to Bi)oy Qopal Mukfrji 
y. Krishna Mahishi Debi (1). Then, 
with regard to the one*tbird share of 
Jogendra, the lessor had no power 
to grant the lease. Lastly, with referenae 
to tbe alaim of the defendant to possession bv 
virtue of his purahase of the interest of the 
tenant, my submiseion is there having been no 
evidenae of transferability tbe defendant got 
nothing as against tbe landlord. See Bari 
Nath Kcrmakar v Rai Chandra Karmakar (2), 
Madhuh Chandra Pal v. Bejcy Chand Mahat^h 
Bahadur (3), Madhu Sudan Sen v. Kamini 
Kanta Sen (4) and Ram Oharan Baskar v. 
Bari Oharan Quha (5), 

Babu Bimala Oharan Deb, for the Respond* 
ents, refers to Modhu Sudan Singh v. E. 0. 
Boolte (h). Tbe plaintiffs have nothing what* 
ever to urge as regards the interest of Sirat 
and tbe share of Jogendra whiah Sarat and 
Moktakeshi got under his Will. It is true 
that at the time of granting tbe lease they 
had no power to deal with the interest of 
Jogendra, but seation 43 of the Transfer of 
Property Aat is elearly appliaable in favour 
of the defendant. Then, as regards the 
defendant's purahase of the tenant's interestf, 

(1) 31 C. 329; U C. W. N. -liljS C. L. J. 331; 9 
Bom. L. R. 6)2; 2 M. L. T. 133; 17 M. L. J. lol; -4 
A. L. J. 329; 34 I. A. 87 (P. C.). 

(2) 2 0. W.N. 122. 

(3) 4 0. W. N.674. 

(4) 32 0. 1023; 9 0. W.N. 895. 

(6) 7 0. L, J. 107. 

^ (6) 25 0.1 (P. 0.)} 24 I. A. 161; 1 C. W. N. 4-)3; 7 
M. L, J. 127; 7 Sar. P. 0. J. 194; 13 lod. Dec. (.v. s ) 1. 


I submit suaaessive transfers and several in* 
stanoes of sueaession make the tenaney a 
transferable cce. 

Babu Basanta Kuyiar Bose was not sailed 
upon to reply. 

JUDGMENT. 

Moo:{EitJSf, Aoro. G J. — This is an appeal 
by the plaintiffs in a suit for reaovery of 
possession of land on deolaration of title. 
The land belonged originally to Tilak, the 
founder of a family of Gbataks, whiah eon* 
sisted of three brothers, Kbetra, Gopal and 
Gobinda, as shown in the following genealogi* 


eal table : — 

TILAK, 

1 


r 

1 


Khctia, 

Gopal, 

j 

Gobinda, 

Muktakesbi, 

1 

Jogendra, 

Sarat, 


died 4«8*1909, died 14* 10* 1908 Monmohini, 

I W. Surasi, 

1 Plaintiff No. 3. 

r 'i 

Sulin, Lalit, 

Plaintiff No. 1. Plaintiff No. 2. 

Kbetra left a daughter, Muktakesbi, whose 
eons are tbe hrst two plaintiffs. They claim 
as reversionary heirs to tbe estate of their 
maternal grandfather. Gopal left a son, 
Jogendra, who left a widow, Surasi Bala, tbe 
third plaintiff in this litigation. Gobinda left 
B son, Sarat Ohandrs, who left a widow, 
Monmohini, the pro Jorma defendant in this 
suit. Tbe property was taken by the three 
brothers inequal shares. Consequently, upon 
their death, Moktakeshi, Jogendra and Sarat 
held the property in equal shares by right of 
inheritanoe. On the i8th April 1904, Mokta* 
keshi and Sarat granted a lease of the entire 
property to the 6rdt defendant, as if Jogendra 
bad no interest therein and they themselves 
were entitled to it to his exolueinn. Mukta* 
keshi died on the 4th August 19C9. Jogendra 
bad died go the 14tb Ootober 1908; 
prior to his death, be bad made a testa* 
mentary disposition of bis properties 
on the 18th August 1908. Under that 
Will, be left one- half of hie one-third ehare 
to his souain sister Moktakeshi and the 
other half to bis oonsin Sarat. The 
plaintiffs slaimed to reaover tbe property 
from the hrst defendant on the allegation 
chat tbo permanent lease granted to’ him 
ou tbe Ibth April 1904 was withoat legal 
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Desesaity and ceased to be operative apoa 
the death cf Maktakeshi. The defeDdant 
pleaded that the lease was biodiag apoa 
the reversionary heirs, and farther that be 
was entitled to remain in oocapation, as be 
had, on the 25th April 1904, parobased from 
one Bspin Bebary Roy the interest of a tenant 
of the land. 

The Coart of 6rst iostanee dismissed 
the sail. Upon appeal, that deoision has 
been alhrmed by the Distriot Jadge. 

The 6rst point whieh reqaires oonsidera* 
tion in the present appeal is, the validity 
of the permanent lease granted by Mokta* 
keshi and Sarat on the 18th April 1904. 

It is olear that the lease was operative in 
respeot of a two>tbird share, daring the life* 
time of Maktakeshi and Sarat. Bat, as we 
have already esplained, Maktakeshi and Sarat 
subsequently obtained the one-third share of 
Jogendra by virtue of his Will. In these 
eirsamstansee, the Courts below have 
rightly held that the provisions of see- 
tion 43 of the Transfer of Property Aot 
are applisable, and that the share of Jogendra, 
when it vested in Muktakasbi and Sarat 
on the 14th August 19C8, basame available 
to perfeot their title and oonseciaently the 
title of the first defendant in the entire 
property [nee Bhairab Chandra v. Jihin 
Kriihna (7): Saoond Appeal No. IS37 of 
1917, deeided on the 20th May 1 h20]. 

But the question remains whether the 
lease is oper.itive as against the sons of 
Maktakeshi who oUim as reversionary 
heirs to the estate of tbair maternal grand- 
father. It has not been established that 
the lease was executed fur legal neoessity. 
trima facie, then, the lease does not bind the 
reversionary heirs but ; the Courts below have 
held, on the authority of the decision of 
the Judicial Committee in MoJhu Sudan 
Singh v. E. Q. Rooke (Gl, that an alienation 
made by a Hindu widow or a Hindu daughter 
who has only a qualihed estate in the pro* 
perty of the last male owner is not void 
but voidable and that as the plaintiffs did 
not take steps before the institution of the 
suit to avoid the lease, they are not 
entitled to relief in the present litigation, 
We are of opinion that the view taken 
by the Courts below is manifestly erroneous. 
The decision of the Judicial Committee in 


Modhu Sudan Singh v. E. Q, RooU (6) was, 
for a timp, erroneonely regarded as au 
authority for the proposition that a lease 
granted by a Hindu widow is on her death 
only voidable and must consequently be 
avoided. This is manifest from the deoision 
of this Court in Bejoy Oopal Mukerji v. 
Nil Ratan Mookerji (8). When that ease, 
however, was taken up to the Judicial Com- 
mittee, Lord Davey pointed ont [Bijoy Qopal 
ilukerji V. Krishna Mahisht Debt (iJ ] that 
the earlier decision of the Judicial Committee 
in Modhii Sudan Singh v. E. O. Rooke (6) 
bad been miennderstood and misapplied. 
"a Hindu widow,” it was stated, "is not 
a tenant for life, but is owner of her 
husband’s property, snbjeot to certain res- 
trictions on alienation and subject to its 
devolving upon her husband's heirs upon 
her death. But she may alienate it, subject 
to certain oonditions being complied with. 
Her alienation is not, therefore, absolutely 
void, but it is prime /acts voidable at the 
election of the reversionary heir. Hs may 
think 6t to affirm it, or be may at his 
pleaenre treat it as a nullity without the 
intervention of any Court, and he shows 
bis election to do the latter by oommenciog 
an action to recover possession of the pro- 
perty. There is, in fast, nothing for the 
Court either to set aside or oauoel as a 
condition precedent to the right of action 
of the reversionary heir.” The inetltnfcicn 
of a enit for possession shows bis elsotion 
to treat the alienation as a nullity, and 
in such a suit, it is not necessary for him 
to ask for a declaration that it is inoperative. 
It is thus plain that the Grst two plaintiffs 
are entitled to succeed in respect of the 
one- third share which originally belonged 
to their maternal grandfather. They are 
not entitled, however, to be placed in the 
same position with regard to the 0De*sixth 
share which became vested in their mother 
by virtue of the Will of Jogendra. The 
terms of that Will show that it has been 
correctly held by the Courts below that 
Maktakeshi obtained an absolute interest in 
the one sixth share left to her by her own 
cousin. As regards the share of Sarat, 
namely, the one-third share vested in him at 
the time of the grant of the permanent 
lease and also the one eixth share wbiih 


(7) UO lud. Cas, 8iyj 33 0. L. J. 184. 


(8) 30 0. 900j 7 0. W, N. 804. 
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he sabseqaeDtly obtained under the Will of 
Jogendra, the plaintiffs are admittedly not 
entitled to relief. The eonelneion follows 
that, flubjeet to the determination of the 
question of the validity of the purebase 
of the tenant’s right by the Sret defendant, 
the 6r8t two plaintiffs are entitled to a 
dearee in respeot of the one-third share 
originally held by their maternal grand- 
father. 

We have next to oonsider, whether the 
6ret^ defendant aaquired a good title to pos- 
session by virtue of his puraha^e on the 
25th April 1904 from Bepin Bebary Roy, 
who bad, it is alleged, obtained under 
Buooessive transfers, the interest of a tenant, 
Satoowri Ghose, in the disputed land. The 
question, in our opinion, must be answered 
in tbe negative. The tenancy of Satoowri 
Ghoae was created long before the Transfer 
of Property Aot, and is said to have been 
in exiatenoe at least as early as 1869. The 
tenancy has passed from father to son ; in 
other words, there is evidence to show that 
the tenancy is heritable. But it does not 
follow that the tenancy is transferable. It is 
well known that there are tenancies which are 
heritable but not transferable : an occupancy 
holding furnishes an obvious example. The 

firstdefendant must consequently establish that 

the tenancy was transferable under tbe law 
as it stood at tbe time of its inosption. Now, 
it has bean laid down by this Court in the 
caeas of Bari Nath Karmokar v. Bo? Ohandra 
KarmakarU), Maihab Oh'indra Pal v. Veoy 
Ohar.d Mahotab Bahadur (3), Madhn Sudan 
Sen V. Kamtni Kanta Sen (4) and Ran 
Oharan Nasknry. Hart Charan Ouht (6), that 
under tbe law as it stood before the 
< Property Act, tenancies, whether 

of homestead lands or of agricultural lands, 
were not transferable, in the absence of a 
costom to the contrary or of an express 
contract to that effect. The only reo^gn-zsd 
exception to this rule is that stated in the 
oase ofpen; Madhub Bcn-.r/ee Jai Krishna 
Mookerjee (9). In that case Sir Birnes 
seacock, 0. J., cbeerved that if ore man 
graiits a tenure to another for the purpose 
Of living upon tbe land that tenure, in the 
absence of evidence to tbe contrary, is 
aaignable. The same view was sabseqaently 
R on in the case of Durga Pratad Misstr v. 

(0)7 B. L. B. 162{ 12 W. B. 496. 


BrindabanSoohul (10). In the care before 
ns, tbe tenancy bad not been created for the 
purpose of residence. Conpequently, we must 
bold that the tenancy was not transferable 

The result is, that this appeal is allowed 
tbe decree of the District Judge set aside 
and tbe suit decreed for possession and 
raesne pro6ta in respeet of a one-third 
share. The record will be sent down to the 
Court of 6rfit instance so fhat mesce-profits 
may be ascertained in that Court. 

There will be no order for coats in this 
appeal. The parties will pay and receive 
costa in proportion in the Courts below. 

Fletcher, J. — I agree. 

Appeal allowed. 

(10) 7 B. L. R. 159; 16 VV.R. 274. 


ALLAHABAD HIGH COURT. 
Secowd Civil Appbil No. 355 ok 1918, 
December 6, 1920. 

Mr. Justice Tudball and 
Mr. Justice Ra6que. 

Bchu ISHRI PERSHAD— Defendant 

— Appellant 
I ersyg 

Syd MUHAMMAD SAMI, and after 
HIS DEATH Mrs. ELVINA SAMI and others- 

Plaintiffs and Defendante 

Respondents, 

Limilatim Act (IX oj 1908), Sch. /, Art HO 
yio>^gage -mrhjaijec agreeing io pfjy prior mortgaaec 
Dc/ault ,« payment- Payment 7nade hy ^nortgagor- 
Su.it for damages-Cnusc of action, dale of, accrual of. 
JjlinttatlOH oppf icdhle. ^ 


Where the parties to a mortgage agron that tho 
mortgagee .s to pay olT .a prior mortgage M-hcn 
he please.-., he being solely lespoiisilile for any interest 
winch might accrue under tho prior inort-ao-e „ ,.i 
whore owing to the default of the said moHgagee 
tiie auiount duo on tho prior mortga'^e witli 
interest is paid by the mortgagor, ti.o cause°of action 
fora suit by tho mortgagor against the niortga<^eo 
for damages accrues when lie is demnided and not°on 
the date of the mortgage. To such a suit the period 
of limitation contained in Article U6 of Schedule T 
to the LimUatiou Act applies, fp. fe3o, col. 2J 

Second appeal from the deoigfon of the 

Uistnct Judge Azamgarb, dated the 17th 
of December 1917, 
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Messrs. K. N. Katju and Badri tiarairtf for 
the Appellant. 

Dr. S. M. Snlaiman, for the HeapondentB. 

JUDGMENT. — Thia appeal and Seeond 
Appeal No. 356 of 1918 arise out of two 
•roes-saits broo^bt by the same parties. 
Two persona Sbah Mohammad Fasi^oz* 
Zaman and Shah Abdor Razzaq, anoestora of 
the plaiotiffs-respondeotSt exeooted a nan* 
fraotnary mortgage of their share in Maoza 
Kol together with a grove in favour of 
Baldeo Prasad, the present defendant ap> 
pellant’s predeeosaor'iD-title, in lieo of a 
enm of Rs. 1,000 and ont of it they left 
Ra. 530 in the hands of the mortgagee 
for payment to a prior mortgagee named 
Tapeshwar Rai. This aom was due on 
foot of a deed, dated the 20th of Pebrnary 
1890. The prior mortgage eovered not 
only the property in Mauza Kol bat other 
property belonging to the mortgagorr. In 
the mortgage'deed it was olearly and 
dietinetly set down that the money was to 
re lain with the mortgagee and that any 
interest wbi«h might aoorae on this earn 
in the futare would be entirely upon bis 
shoaldera and that he would have to pay 
it when he paid Ra, 530. It is quite 
slear from the deed that the money was 
left with Baldeo Prasad to pay whenever 
he pleased, so long as be did pay it, be 
being solely responaible for any interest whioh 
might aaorue. Baldeo Prasad did not pay 
this money and, later on, the prior mortgagee 
obtained a deoree for Rs. 962-8-3 on the 
14th of Desember lt.05. He aaaigned his 
deeree to another person who took out 
exeoution of it and on the 20th of January 
1912 the share in Manza Kol was put to 
sale and purebaaed by defendant No. 3 for 
Hs. 500. The prior mortgagee then sought 
to bring the remaining hypotheeated pro- 
perty to sale in aatisfaotion of the balanoe 
of the mortgage debt. Whereupon the 
original mortgagors, in order to save their 
property, paid Rs. 718-6-6 and saved it. 
They have now sued (o roeover damages 
from the mortgagee. The heirs of the 
mortgagee at the same time have brought a 
suit to enforoa their mortgage-deed and to 
reoover the money on the allegation that the 
mortgagors have not put them into possession 
of all the mortgaged property. Wo must note 
here that the mortgage in favour cf Baldeo 
Prasad was a usufruotuary mortgage} The 


Oourts below have some to the same sou* 
olusioD, namely, that the allegation of the 
mortgagees that the mortgagors did not 
put them into possession of the mortgaged 
property is untrue. They have, therefore, 
diemissed the mortgagees* suit. Id the 
mortgagora’ suit for damages they have 
taken into aescunt what was due from the 
mortgagors to the mortgagees and have eome 
to the QonoIusioD that a sum of Rs. 996 is 
due to the plaintiffs mortgagors from the 
defendants. This amount has been deoreed 
in their favour together with proportionate 
costs in both Courts. The point la|ceu 
before os in this appeal, that is to say, 
the appeal of the defeudaDt*mortgagees, is 
that the suit is barred by limitatioo. It 
is urged that the oauee of astion aieroed 
on the date of the mortgage, that is, on 
the 1 2th of May 1899. Oar attention has 
been sailed to oortain rulings under wbiob. 
if this oontentioD were oorrest, the suit would 
be barred by limitation. But, in ouropiu- 
ion, those rulings do not affeot the present 
oase. They do not apply inaemuoh as the 
fasts are different. It is elear to uq that 
the agreement between the parties to the 
mortgage of the 12th of May 1899 was 
that the mortgagee might pay the sum of 
Rs. 530 to the prior mortgagee when 
and where he pleased, he taking upon bis 

shoulders all liability for the interest wbieb 

might in future asorue. This being eq, the 
present plaintiffs had no eause of astion 
until they were damniOed. The suit 
brought in the year 1916 well within the 
period of six years from the 20lh of January 
1912. The suit is elearly governed by 
Artiole 116 of the Limitation Ast, bsing 
a suit for oompensation for breasb of^ 6 
oontraat in writing registered. In our opinion 
it is not barred by time and the appeal, 
therefore, fails and is diBmi»88d with oosts 
insluding fees on the higher eoale. 
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SANT PRA8AD V, BHA7AI(I PRiSAD, 

ALLAHABAD HIGH OOQBr. 

First Appeal from Order No. 177 

OF 1919. 

November 23, 1920. 

Mr. Jastioe Piggott and 
Mr. Jaetise Walah. 

SANT PRASAD — Pstitiomer — 
Appellaat 

versus 

BHAWANI PRASAD and ANOreEB— - 

Opposite Pariy— RESPOND tuTa, 

Civil Procedure Code (Act V of 1908^, 0. ILIll, 
r. I l\i)~R 0 mand, order of, whether appealable in 
cases -where no second appeal from decree. 

There ig no second appeal from an order remand- 
ing a case, in those oasoa in which there is no second 
appeal from the decree of the Appellate Court. 

Firafc appeal from an order of the Subor- 
dinate Judge, Jaunpur, dated the 17th May 
T919. 

Dr. 5. M. Suluiman, for the Appellant. 

Mr. M, L. Agarwali, for the Respondents. 

JUDGMENT. — A preliminary objeation 
is taken to the effeet that no appeal lies. 
Under Order XLIil, rule 1 («), an appeal* 
from an order remanding a ease will only 
lie where an appeal would lie from the 
decree of the Appellate Court. We have, 
therefore, to determine whether in the ease 
before ns an appeal would lie from a 
devee by the lower Appellate Court. The 
suit was one of a Small Cause Court nature 
and in the suit itself no second appeal 
would have lain by reason of section 102 
of the Code of Civil Procedure. There has 
been a consensus of authority in three 
High Courts ; Vide Sri Bullov Bhattoeharji 
V. Bahuram Ohattopodhya (1) as also 
Shyama Oharir^ Hitler y. Debendra Nath 
Hukher'ji (2), Macula Ar^imal v. Mavula 
odarGcair (3) and Narayan Parrmnand v. 
Nagindat Bhaidas (4) to the effect that a 
ssoond appeal will not lie in an execution 
matter, if a second appeal would not have 
am in the suit itself This decision seems 
0 ns a reasonable one and, in the absence 
0 authority to the contrary in this Court 
we are prepared to follow it. Holding that 


(21 27 P ■ Jo?' ® 

318;^ 269; M Ici.1. Dec. 

L. J. 376. 


(N. 3.) 


SHAM DAS V, BAHADUR SINOH. 

no appeal lies, we dismiss this appeal with 
costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

SicO-iD Civil Appeal No. 145 ok 1918. 
December 9, 1920. 

Present :~Mr. Justice Rafique and 
Mr. Justice Ryves. 

SHAM DAS — Pliimifp— Appellant 

tersu$ 

BAHADURSINGH andanother— 
Defendants — Respondents. 

Jurisdktwn of Civil aud Revenue Courts-^Renf.free 
grantee, suit by, to recover reiit wrongly realised by 
zemindar, whether cognisable by Civil Court -Question 
of datus of plaintiff. 

A suit by a rent-free grantee to recover the 
amount of rent wrongfully realised by the zemindar 
IS cognisable by a Civil Court, even though it is 
necessary m such a suit for the Court to decide the 
question of the status of the plaintiff in relation to 
the land in question [p. 832, col. 2.] 

Second appeal from the decree of the 
District Judge, Aligarh, dated the 19th of 
November 1917. 

Mr. P. L. Raner^V, for the Appellant. 

Mr. Vunna Lai, for the Respondents, 

JUDGMENT.— It appears that Hanuman 

Pershad was the zemindar of the village of 
Bamni. Sfcam Das, alleging himself to be 
the rent-free grantee of certain plots situate 
in that village, sued one Shibban for the 
recovery of rent describing him as a gob- 
tenant. The latter pleaded that he was the 
terant of Hanuman Prasad, the zemindar 
and had in good faith paid the amount to 
him on the 1st of JoJy 1916. The Rent 
Court allowed the plea in defence and 
dismissed the claim of Sham Das. There- 
upon the latter brought the suit, out of which 
this appeal has arisen, for the recovery 
of Rs. 37 principal and interest, the amount of 
the rent realised by Hauoman Prasad. Hanu- 
man Prased died before the iostitution of 
the suit. It was brought against his legal 
represeritativee. Sham Das alleged in his 
plaint that he was a rent-free grantee of the 
plots of which rent had been realised by 
Hanuman Prasad aud that he (Sham Das) 
had been in possession for a number of 
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years and had acquired proprietary rights in 
the said plots. He, therefore, prayed 
that he should be deolared the proprietor of 
those plots and the defendants should be 
deolared to have no rights to realise rents in 
reepeot of those plots, and as snob proprietor, 
he (Sham Dasa) prayed for the reoovery of 
lls. 30 the pririoipal amount realised from 
Shibhan by Hanuman Pratad and Ra. V for 
interest. The defendants resisted the suit by 
def ying the allegations made in the plaint. 
They denied that the plaintiff was a rent-free 
grantee or that by lapre of time he had 
acquired proprietary interest in the plots in 
question. They pleaded that their father 
had rightly realised the rent from Shibhan. 
The learned Munsif, after carefully consider- 
ing the pleadings and evidenoe in the case, 
came 'o the oonolueinu that he oould not give 
a deolaratioD to the plaintiff as to his 
having beoome a proprietor of the plots in 
question. Such a declaration the learned 
Munsif held oould only be made by a 
Revenue Court He, however, found on 
the evidence that the plaintiff was a 
rent-fiee gtaolea of the plots in dispute 
and the rent bad been wrongfully re* 
alieed by Hanuman Praead. He bdd (hat 
as suoh rent-free grantee Sham Das was 
entitled to recover the rent from his eub* 
tenant Shibhan. The claim was aocordingly 
decreed. The defenc’ants preferred an appeal 
and the learned Distriot Judge reversed the 
decree of the first Court on the ground that 
the suit of the plaintiff was not mair.lainable 
in a Civil Court. The other points raised in 
the Oise were not decided by the learned 
DiRtriot Judge. 

In rcoo'id appeal before us the decree of 
the leant ed Distriot Judge is oballenged. It 
is eentended (hat, \bcugh the plaintiff bad 
asked for something which could not be 
granted by a Civil Court, the dforee nf the 
Motinif wa°, neverthelesp, oorreot inasmuch as 
tlio plaint ff was owarded tie right to 
recover Hie rent which bad been wrcngfuUy 
realised by the zeminilar. The Court of 
first instance, no doubt, found that the 
plaintiff was a rent free grantee but that 
Biidicg WHS merely aiiOillary to the principal 
relief relating to the recovery of money 
wrongfully rtnlistd by the temindar. On 
behalf of the reepondents it is urged that 
the present suit is not maintainable in a 
Civil Court, The principal relief that the 


plaintiff seeks by his plaint is that he should 
be declared proprietor of the plots in question. 
The relief granted to him by the first Court 
that he is a rent free grantee is no doubt a 
lesser relief, but even such a relief cannot 
be granted by a Civil Court. The learned 
Vakil for the respondents relies on the 
provisions of Chapter X, Act 11 of 1901, in 
support of bis argument and on two rulings 
in v. Thakur]i iJaharai (1) and 

Baldeo v. Mardan Singh (2). We do 

not think that the cases relied upon by the 
learned Vakil for the respondents or Chapter 
X, Act II of 1901, have any application to 
the present case. The plaintiff was really 
sniog to recover the rent which, acoordiog to 
him, had been wrongly realised by tbecemiri' 
dar Hanuman Prasad. His rent suit was 
dismicsed under section 198. In clause (2) 
of the said section the only remedy open to 
the plaintiff was to go to a Civil Court and 
get a declaration that he was the person 
entitlad to recover rent. In order to deter* 
mine the question whether the plaintiff was 
entitled to recover rent from Shibhan it 
was necessary for the learned Munsif to 
decide his status in relation to the plots m 
question. The oondoct of the zemindar in 
realising the rent from the sub-tenant virtual* 
ly amounted to the dispossession of the 
plaintiff. If the latter bad to bring a suit 
for possession he would have had to go to a 
Civil Court. This view is borne out by the 
case of Qobind Rai v. Bameari Lai (3). It le 
true that in the present case the plaintiff 
does not formally seek to recover poesession 
of the plots of which rent was taken wrong* 
folly by Hanuman Prasad but, praotioally, 
the prefent suit is to recover possession of 
the said plots by establishirg bis title to 
recover rent from Shibhan. We think that 
the claim of the plaintiff in the form in 
which it was decreed by the learned Munsif 
ii? maintainabld in a Civil Ooarfc. Wp, t 6r8 
fore, set aside the decree of the lower 
Appellate Ooort and remand the case under 
O.-der XLT, rule 23, to it for disposal ao* 
cording to law. The costs in ibie Court 
inola'’i'’g fees on the higher scale will abide 


the tv^nt. 


Oase remanded. 


(1) 40 Ind. Cas. 7Rls 16A. L.J. 885j41 A. 

(2) 6 lud. Caa 426: 7 A. L. J. 818. 

(;l) 68 lud. Cas. 594; 18 A. L. J. 388; 2 U. 
(A-) 98; 42 A. 412. 
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PRIVY COUNCIL. 

Appeal p-.om tbs Calcjit^ Hiaa Ojurt. 

Maroh 1, 1^21. 

Visooant HaHane, Vnoiaat 
Finlay, Lord Uaneiin, Lird Shaw, 

Lord Monlton, Sir John Eligo 
and Mr. Amser All. 

MATHURA PRASAD, since deceasec, 

(NOW REPRESENTED AY BISWANATH 
PRASHAD AND OTHERj)— A ppellants 

vertus 

CHANDRA NARAYAN OHOWOHURY 

^ A^D OT iKR>i — R^-po^OENrs. 

Eegtslration Act (III of 1R77 , ss. \7, 28, 40 ro 
Transfer ol Property Act IV of 1>8?., « 5 i_' 

R‘!gtstruti07i, of documents -Place of registration— 
Jnclu»>n tn mortgage of property not inten-Ud to 
form part of security, effect of-Registrntion, vulUily 

o.fT 7 ^»^’^ove-ihle property of val>ie lesi than 
Ks O'l hy un,e<jistered instru, neat -Delivery, con. 
struclwe, whether suJJicienL 


A morfcgage-aeed, executed in ro’ purported 
to mortgage a property in the Da~bhanga District 
and a property iu the MoznfFcrporo District It 
was registered in the Moz.iff -rporo District It 
was found that tho scatpm«nt iu tho bond that it 
comprised the Mozufferpore property was. to the 
know'ledgo of both parties, a mere Action introduced 
for the purpose of getting registration in the 
Mozfferpore Districts and that the parties never 
intended that tlie Moziifferporo property should 
form part of the security : 

Held, that the inclusion of the Mozufferpore pro- 
perty was a fraud on the registration law, and that 
the registration obtained by its moans was invalid. 
Lp **36, cols, I & 2 ] 

For the purpose of section 5 A of the Transfer 
or roporty Act, where immoveable propsity of 
value less than Ks lOQ is sold by means of an 
unregistered instrument, there rau.t be a real 
de ivery of the property. More constrncci/o 
delivery resulting from the delivery of the.inr'gis. 
tered insturmont of transfer is not sufficient. Tp ' *5 
col. i p, Si6, ool, 1 ] i.t' . 

Appeal from a desree of the CalatiHa 
High Coart, dated March I7th 1915, ra- 
versing a deorea of the District Julgp, 
Darbhanga. 


• stated in their liOrdshio^t* 

JO gmeot. The ela'm for a pereonal jado’ 
ment for the mortgage-debt was made for 
ihe 6ret time in the apolication for leave to 
appeal to the Privy Coancil, hot was omitted 
JD appellants’ ease”. 

(The appeal was originally heard on May 

and 7, 1920, before Viscount Haldane, 
Viseoant^ Finlay and Lord Moulton, judg- 
men eing reserved. Thereafter, orders 

fnUor Board.)‘'’“‘ “ " « 


Mr. DeGruffthert K. 0, (with^ him Mr, 
Abl'tl Mali), for the Aopallanta. — The 
High Court bjve erred in hoHiog tout the 
registration here is invalid. Under sec- 
tion 65 of the Registration Act, if a deed 
covers property in two District?, a copy is 
sent from one to the other : that has been 
done here ; the transaotion is in fact register- 
ed at Darbhanga. 

[Lohd Moulton.— B at that ia a derivative 
regi-stratioD. The first registration must be 
good.] 

The mortgagor parohased this small share 
of pripertv from a Makh’ear iu order to 
give the M zilTerporo Registration office 
jurisdiction. There was a regular deed. 
It was not registered and did not need to 
be : in fact, there wae no neojssity for a 
deed at all. i s ifamit the property iucluded 
iu a mortgage need not be the mortgagor’s 
prooe.’ty. It may be that, at the time of 
the mortgage, the mortgagor had no title, 
but that alone would not iuvalidato the 
mortgage if he got tiile eubeeq lently. The 
case of H irenira Lsl Roy Oho'Dlhuri v. 
'irm-f.' H iri Oasi Debi il), rafo^'rad to by 
the High Court, wae widely dilT-irant : in 
that case a prooerty wao fiitir.iou-ily in- 
cluded : here, the O.ourta have found that 
the purchase was a genaioe one. Bith 
Cmrts have accepted the evidence of Oiman 
that the price was actually paid : al^o, 
d<»!(vary wa'* effected as far as possible. 
H^nling over the docuoient was suffisienl: : 
i-. ooe^ated symbolical pogessn'ou. The 
pno^rty itself was in the po?-es<ion of 
t8Qan‘fl : and tho document would give the 
pur.i^vser tho powerof going to the tenants 
whon the time came. Wuetoer we actually 
to k possession or n t, we had the right t) 
d» 0 ^ and we could at once sell the pro- 
perty. My argument does not rest on the 
00 nolet’oo of the sale at all 

L HD Sh^w— I f it ie nnt posoible to 
deliver noo^ession, the document mnt bo 
registered ] 

I Ruhmis that, even if the sale ware a 
firm and no delivery took place, the re- 
giotrafiinia still good: we had the right 
to bring tha property to sale, or to morS- 


27 M. L. .1 S 12 A. L. J. 77l: 1« M. r,. 

M.W.X.4HM {,. w 10.50: 18C. W. N'. 817 19 p i^ 
J. 451; lODom. L.ll. -m U. 
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gage it, at onoe. So a mortgage by a 
man who has at the time no title, bnt 
eabseqaently gets one, ie good as against 
him. SeotioD 28 does not say the property 
must belong to the mortgagor. There is no 
question that the doaument does relate to 
the Mozufferpore property. 

[Lord Moqlton. — I think relates mast 
mean ‘bona fide relates”.] 

The literal wording of the Aot should be 
regarded : so it has been held nnder this 
very eeolion that any portion of the property, 
however nnsabstantial, will euffiae : 

Hari Ram v. Sheodayal Mai (2). 

The Aot most be oonatrned as a whole 
and with referecoe to its objeot. That 
objeot ie that there shall be a Register in 
eaoh Distriot whioh will show a person 
examining it all he needs as to the lands 
in that Distriot. That objeot ie attained if 
the traneaotion gets on to the Register- 
The patties here olearly intended to go 
through some form of oonveyanoe to oom* 
ply with the Aot : it has been found that 
money paseed : and the eale-deed was not 
registered only beoause the parties were 
advised it was unneoeesary. 

[Lord Shaw. — They took the risk of the 
oonveyanoe being ineffeotual. J 

Respondents did not appear. 

JUDGMENT. 

VisCoUNT Fiwlat. — T he aotion to whioh 
this appeal relates was brought to enforoe 
a mortgage upon land. Us validity was 
oballeoged by the defendants ou the ground 
that it has not been registered in aooordanoe 
with the Indian Registration Aot, 1877, and 
was, therefore, inoperative. A registration 
had been effeoted, but it was alleged for 
the defence that it was void, as no part of 
the property to which the mortgage related 
was situate within the Distriot of the Sub* 
Registrar in whose olBoe the mortgage was 
presented for registration. 

The High Court held, reversing the Die* 
iriot Judge, that the mortgage was invalid, 
on the ground that it had not been duly 
registered. 

This appeal was brought by the repre> 
sentatives of the mortgagee, prayintr (1) 
that the mortgage should be put in foroe 
against the laud ; and (2) in the alternative, 

(2> 1(>I. A. 12 ut p. M( 11 A. 130 (P. C.)| 6 Sui. 
1*. C. J. 6 liid. Due. (N. s.) 016. 
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that under the head of General Relief judg* 
ment should be given against the defend* 
ants personally for payment of the amount 
of tbe debt. 

There was no appearanoe on this appeal 
on behalf of the respondents, and the ease 
was argued before their Lordships’ Board ex 
paite. 

In 1867 one Bhnkhan Lai died intestate, 
leaving oonsiderable property. He was 
SQSoeeded by his daughter, Mabarani Bibi, 
who by Hindu Law had a life-estate in 
the property. She effeoted alienations of 
various parts of the property, one of then 
being a sale in 1884 of a 7 annas share 
of a property known as Mabomedpnr Boari 
to Nena Chowdhury. On tbe death of 
Mabarani Bibi the estate of Bhnkhan Lai 
devolved upon her son, Mathura Prasbad, 
who brought suits ohalleoging tbe validity 
of tbe alienations made by bis mother. One 
of these suits (No. 133 of IbOl) was brought 
against the representatives of Nena 
Chowdhury for the reaovery of the Y-aouas 
share of Mahomedpur Boari. In February 
19G2 it was agreed that this suit should 
be aompromised on the terms t^iat Matfaura 
Prasbad should receive Ra. 14,000 in lieu 

of all olaime upon the property. Ra. 
were paid in oasb, and the balanae of 
Re. 8,000 was seonred by the mortgage^ 
bond now in suit. This bond was 
by Udit Narayan, the eldest son of Nena 

Chowdhury, as the head and g 

member of the joiot Hindu family 
the respondents are members. De a 
made in payment of the sum seeured. 

and this aation was brought by 
Prasbad for a mortgage dearee 

^^Two defenaes were set op. ^ 

was that tbe mortgage was merely 

able, and was entirely 

operative instrument. This de eno 

failed on the faats. and * g ^as 

aaid about it. The lor 

that the mortgage-bond is mope 

want of proper registration. February 

Tbe boed ie dated tbe 2 h Febr^.^y 

1902, andii eieouledby Udit. 
the .ail by Mathura Mahomed- 

of the 7*aDna0 share o other 

per Boari agaiaet Dd.t “”d tbe^^^ 

members of tbe Chowdhary . qqq, 

ogreement of eomprom.se for fta. 


S35 


I'Xj INDIAN OiUSiB. 


MiTHUR4 PRA81D V. CSAMDRi NiRiTlN. 

It also realfces the payment of R\ 6,000, 
and that it had been agreed to take a 
mortgage-bond for the balance, Rs. 8,000. 
The bond goes on to state that Udit 
undertakes to pay that butj with interest 
in the month of Bbadra 13)9 Pasli, whioh 
month ends the 7th September 19)2. In 
aeearity for the money, prineipal and 
interest, Udit states in the bond that he 
has mortgaged the properties mentioned 
below, the property of the joint family, 

^ op to this time in possession of the 
joint family without partieipation and pos- 
session of others.” The ‘ properties men- 
tioned below” are the 7.annas share in 
the Monzi Mahomadpor Boari in ZilUh 
Darbhanga, and one eowri share in the 
Monza Kolhua in Zillah Moznfferpnr. The 
witness to the bond is Mahomed Osman, 
Makbtar. 

The bond was registered in the Mozaffer 
pur Distriet, and the plaintiffs in the aetion 
attempted to justify this on the ground 
that the bond oompriaed one oowri share of 
Moazv Kolbna within that distriit. The 
defendants asserted that this oowri share 
of Kolhua property did not babng to 
the mortgagor, and that the statement in the 
bond that itoomprised this share was, to the 
knowledge of both parties, a mere fistion 
introdnoed for the purpose of gstting re- 
gistration in the Mozofferpur Distriot. 

The mortgage on whioh this aolion is 
brought required registration as a regis- 
trable instrument under seafcion 17 of the 
Indian Ragistration Aot of 1877, Seation 
28 of that Aot ^requires that every regia- 
treble dooumeot shall be presented for regis- 
tration in the offioe of a Sub-Registrar within 
whose sub-distriat the whole or some portion 
of the property to whioh saoh dooument 
relates is situate,” and seation 49 enaots that 
no registrable instrument shall affeat any 
immoveable property comprised therein un- 
mas it has been registered in aooordanoe 
with the provisions of the Aot. Seation 65 

provides for the trinsmission of oopies to the 

offioea of other districts in whioh any of the 
mortgaged property is sitnate. 

The 54th seotion of the Transfer of Proper- 
ty Aot of 1882 requires that a transfer on 
Bale of tangible immoveable property of a 
value less than Rs. 100 may be made either 

*ik ^ instrument or by delivery of 

the property, while if it is of the value of 


Ra. 100 or more the transfer must be by 
registered instrument. 

Mahomedpnr Boari, on whioh the mortgage 
was to be given, is sitnate in the Darbhanga 
distriot, but for motives of aonvenienae 
it was desired that registration should be 
effeoted in the Mozafferpur Distriot, In this 
last distriot the mortgagor had no property, 
but it was alleged in support of the registra- 
tion there that before the mortgage was 
exeauted Osman (the witness to the mortgage- 
deed, who appears to have aated for all 
parties in aarrying out the oompromise) eold 
to the mortgagor, Udit Narayan, a one-aowri 
share in the Kolhua property of whioh 
Osman was owner. Osman’s aaaonnt of 
the transaation as given in evidenoe by him 
was as follows:— 

I sold a share of one-aowri in Kolhua. A 
kobalii was exsauted, but it was not register- 
ed. The priae was Rs. 50. I do not re- 
member who witnessed the exeaution. It 
was exeauted two or three days before the 
exeaution of the bond in auit. I do not 
remember if Polai Lai was present. I sold 
the properly at the request of Udit Narayan, 
who wanted to register the bond in MoznflEer- 
pur in order to oomplete the transaation 
quiakly, and had no property in that dis- 
trial. He said if there was delay in registra- 
tion the oompromise might fall through. He 
paid me Rs. 50, the priae of the property. 

I do Dot know if Udit Narayan payareyaQue 
or road oess for that share or if he has einae 
sold It or baa bad his name registered. Mathura 

Prashad has landed property in Mozafferpur 
Distriot.” 

Polai Lil, mentioned in this evidenae, had 
been guardian of Mathura Prashad during 
his miDonty, and had assisted him in bringing 
the seven suits above mentioned. 

The alleged kobala was not produied, and 
no foundation was laid for giving secondary 
evidanoe of its oontents. No euoh instrument 
was registered, and there was no delivery of 
possession of the oowri share, so that neither 
of the oonditions necessary under seation 54 
to make a good transfer on sale of property 
under the value of Rs. 100 was fulfilled. 

Their Lordships oannot aaaept the euggea 
tion made on behalf of the appellants tuat 
for the purpose of seotion 54, some sort of 
aonstmative possession resulting from the 
delivery of the alleged iDstrument of transfer 
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might besuffioient. For this porpoee there 
must be a real delivery of the property. 

AseamiDg eaoh a kcbala existed, if it was 
inteoded to be effeotive as a transfer, it 
woald have been registered or poeeession 
would have been given. There was neither 
registration nor delivery. Whjt* Only one 
reason ean be given. There was no intention 
really to asquire this cowri share in the 
Kolbua property. All that was wanted was 
the uee of its name for (he purposes of 
registration, and it was for this use that the 
Fum of Rs. to was paid. 

The District Jodge found in favour of the 
plaintiffs on this point. He clearly 

mistaken in eayirg that Udit was the owner 
of the oowri share. The alleged hobola 
was unregit-teied and there was no deliveiy, 
so that the pioperty never parsed. His 
judgment in favour of the plainliffe, though 
he said the sale was “ merely nomiDs),” 
appears to rest on the erroneous view that 
the flowri interest, though a small one, 
passed from Osman to Udit by the kobola, and 
rom Udit to the mortgagee. 

The view whioh their Lordships take of 
the faats is that which is ocmpendicosly 
stated by the High Court in the judgment of 
Ooxe, J. 

"1 agree. The oirourustaiioes of the case 
leave DO doubt that the parties never intenred 
that the share of Kolbua should reuily be 
sold to Udit Naiayan or mortgaged to Polai 
Lai. The so>oa)Ied sale was a mere device to 
evade the Registration Act.” 

The more detailed jadgment of Sbarfuddir, 
J., is to the same effect. 

Id coming to the eonelosion that (his 
appeal must be diemisfed, their Lordships’ 
judgment rests on the view that none c f ibe 
parties ever intended that the one cowri share 
in Mooza Kolbua should vest in Udit or 
should pass by the rncrtgage from him to the 
mortagagee. This case differs /o(ofu!o from 
the case euggested in argument of a mere 
failure to make a gocd title to property 
dealt with by the instrument, and which both 
parties had intended ebculd form part of the 
eesnrity. 

On the view of tbo facts taken in He 
High Court and by their Lordships, this case 
falls within the deoieicu of this Board in tho 
sftto tf Havifira Lai liii/Ohvudhuri v. Srimati 
Part r-7«t Dd-t (U. Tho following paeeage in 
the judgment delivered in that ease by Lord 


Moulton is applicable to tbefacks of tbe present 
ease : — 

“ Their Lordships bold that this parcel is 
in fact a Botitious entry, and represents no 
property that the mortgagor possessed or 
intended to mortgage, or that tbe mortgagee 
intended to form part of bis security. Such 
an entry intentionally made use of by the 
parties for tbe purpose of obtaiuiug registra* 
tion in a district where no part of the property 
actually charged and intended to be charged 
in fact exists, is a fraud on the Registration 
Law, and no registration obtained by means 
thereof is valid.” 

In the Harendra LaZ’s case (0 the property 
was non-existent. In the present case, though 
the Kolbua Mouza existed, the mortgagor 
bad no interest in it, and the parties to the 
mortgage never intended that it should form 
part of the security. The two oases stand on 
tbe fame basis for the purposes of the Regis* 
tration Act. 


As regards the alternative claim Ljt a 
eraonal judgment for the mortgage debt, it 
) to be observed that no such claim was 
lade in the Courts in India. There i® 
othing in the evidence or in tbe judgments 
rhioh would enable their Lordships to deal 
yith such a claim. A t the same time, their 
jordflhipa think it desirable in this case 
hat the plaintiffs ehould have an opport^ity 
{ bringing this matter before the U’8 
Jcurt. If any such application is made, i 
9 ill be for the High Court to oousider 
whether any such claim is open upou t e 
►resent pleadings and, if not, whether any 
mendment raising it should be made; and, 
urther, whether, under all the oiroumstances, 
he claim should be eutertaiued at this stage 
f the proceedings. If the High Court 
hould think it right to enter upon the 
oDsideration of this claim, all defences on 
be merits or arising out of tbe lapse o 
ime must be open to tbe defendauts, ana 
be High Court should have power to 
ny terms which it thiuke just and todeal with 

he costs. 

The appeal, so far as it relates to the 

nforcement of tbe mortgage 

oust, in their Lordships’ opinion, be ^>8“' 

d. If tho alternative claim be riot made 

rithin six months before the I ig » j 
r be diemissed, judgment shouli be eute 
or tbe defendants in the action. 
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Their Lordehips will bambly recommend to 
His Majesty that an order should be made in 
these terms. 

Appeal dumisted. 

Solicitor for the Appellants.— Mr, J. 
Tucket, 


ALLAHABAD HIGH COURT. 

Sbooko Civil Appeal No. 941 op 1918. 

January 28, 1921. 

Freseni j— Mr. Jostioe Ryvea and 
Mr. JoAtioe G kul Prasad. 

Musammai JEONI — PLiiMipp— Appellant 

tersui 

KALLOO AND ANOTHER — DEFENDANTS — 

Rb^PONDEaTS. 

Agra Tenancy Act (II of IDUi;, 198— 
amount of, paid to third party— Good faith not pleaded 
— Section, whether applicahle. 

W here after the iostitution of a Euib to recover 
arrears of rent, aud after the filing of hia defence, 
the defendant pays the amount due to a third person, 
the provisions of section 198 of the Agra Tenancy 
Act have no application. 

Second appeal from the decision of the 
Additional Judge, Meerut, dated the I7th of 
April 1918. 

Mr. Iqhal AAmo'f, for the Appellant. 

JUDGMENT. — This appeal arises out of 
the following oiroumstaneas : A Nawab gave 
a lease of a certain Mahal to two personp, the 
present plaintiff. Mntamm'd Jeoni, and one 
Mubarak All. Mubarak Ali died some time 
ftgo leavina' a son and a widow, Musammat 
Jannat, The son has since died and bis 
widow, Jannat, is alive. The plaintiff as a 
lessee brought a snit for recovery of the 
rent for certain years from Kallu, a tenant. 
The defence pleaded by Kalla waa that be 
had all along paid the rent to Mubarak AU 
during his lifetime and since bis death 
Mutammat Jannat has been solleoliog rent 
from the defendant. Up to this day this 
defendant has had no concern with Mu$dm 
mat Jeoni. It will appear from the statement 
of defence above referred to that the 
defendant nowhere pleaded that be had paid 
^6 rent in good faith to ^^u$ammQt Jannat. 
The learned Aeeistant Collector dismissed 
the suit and the dismissal has been 
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confirmed by the lower Appellate Court. 
After he had filed his defence, the defendant' 
tenant paid off the rent for the years in snit 
to Mxisammat Jannat and Musammat 
Jannat who bad been impleaded br a party 
later on admitted having received tlie rent, 
The point raised before us is, that the 
defendaot not having alleged that be had 
paid the rent in good faith to Musammat 
Jannat, section 198 has no application. The 
question whether Jannat wonld be entitled 
to the rent does not arise in this ease as the 
rent had not been paid to her before the snit 
was brought. Musammat Jeoni, the plaintiff, 
appellant, is one of the lessees and as such is 
entitled to receive the rent. That section 
19:{ does not apply to a case like the present 
is clear from the decision of a Bench of this 
Court in Sheodihal Siugh v. Sodti Harain 
(1). If that section were meant to apply to 
oases in which the defendant bad only to 
allege that he was going to pay rent to a 
certain person in good faith there wonld have 
been no end of the litigation. He might one 
day say that be was willing to pay the rent to 
A, whom he thought to b« the person entitled 
to it, and in another suit by A he might plead 
that, since then, he has found that 0 was the 
real owner and that be was to pay to him in 
good faith. We think that the view taken by 
the learned Judges who decided the case 
above.mentinned was a correct view. The 
result of our observation is that the plaintiff’s 
claim vas bound to succeed. We, therefore, 
set aside the decrees of the Courts below and 
decree the plaintiff's dura with costs in all 
Courts. 

Appeal allowed, 

(1) 8 Ind. Cas. 1093; 7 A. L. J. 1193; 33 A. 61. 
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of legiliinacy, effect of — Marriage, disproof of — Legiti- 
macy and legitimation, difference beftreen -^Concurrent 
findings, uhat constitutes. 

There is a difference between legitimacy and 
legitiinafiou. Legitimacy is a status which results 
from certain facts. Legitimation is a proceeding 
which creates n status which did not exist before. In 
the proper .oense, there is no legitimation under the 
Muhammadan Law. [p. 8-11, col. ?.] 

An acknowledgment of legitimacy raises a pie. 
sumption of marriage, but such presumption is 
capable of being displaced by contrary proof. Such 
an acknowledgment is a declaration of legitimacy 
and not a legitimation, and is, therefore, liable to be 
contradicted, [p. 8V?, col.l.] 

Once the fact of no marriage is established, no 
acknowledgment of legitimacy has any effect, [p. 841 , 
col. 2 ] 

To constitute a concurrent finding, it is sufficient 
that a majority of the Court of Appeal should concur 
in the view of the facts taken by the Original Court. 
Such a concurrent tinding is not titiated as such 
iKJcaiiso the minority of tlio Court of Appeal does 
not come to the Fame conclusion in fact. [j>. 84J, 
col. 1.] 

Appeal from a dearee of the Calontta High 
Coart, dated Aagaet let, 1918, reported as 49 
lad. Cas. 545, affirming a dearee of Greayep, J. 

FACTS of the ease are soffioiently stated 
in their Lordships’ jadgment. 

Sir John Simon, K. 0„ (with him Mr. De 
Qruyther, K. 0., and S. Unam), for Appellants, 
snbmitted that there was ample eyidenoe that 
the deaeased Nawab aoknowledged Habibar 
Rahman as bis legitimate son. It had been 
suggested in the High Court that the Mubam. 
madan Law allowed an enquiry as to the 
motive of saoh an aaknowledgment, and that 
this might deprive the aoknowledgmeot of 
its forae, but there was no authority for 
any suab proposition. A easoal etatement 
mattered nothing, but an intentional state, 
ment of legitimacy was enough, whatever the 
motive. There were some cases in which the 
plainest acknowledgment was invalid: (I) 
impossibility of age, (2) when the relationship 
between the assumed father and mother made 
their marriage invalid, (3) when the person 
acknowledged repudiated it, (4) when the true 
paternity of the aoknowledgee was proved : 
but here it was admitted the 6rst appellant 
was the natural offepi ing of the Nawab, and 
the only question was whether he was legi> 
timate. 

Aaaording to Muhammadan Law, theaa* 
knowledgment of a father renders a son or 
daughter a legitimate child and an heir, 
unless it is impossible fer the eon or daughter 
to be so : 


Oomda Beehee v. Syud Shah Jonah AH (!)• 

In that oase Sir Barnes Peaauok refers 
with approval to Sir William Maouagbten’s 
Frinaiples of Muhammadan Law, ChapterVII, 
seotioD 33, page 61. 

Assuming you have a valid aoknowledg* 
ment, the thing barring it is not whether 
there was in fact a marriage, but whether a 
marriage was possible. 

In a later case it was held that a child 
born out of wedlock, if acknowledged, ao* 
quires legitimacy. 

Bihee Nuieeho'tnniisa v. Btbse Zumeerun (2). 

A binding acknowledgment is not merely 
prima facte evidence, but establishes the fact 
aaknowledged. 

Musammaf Jaibun v. Muiammat Bibee 
Nuieeboonnissa (3). 

if the thing is impossible, the aoknowledg* 
ment would not be binding. 

[Mr. Ameer Ali. — My view is, that legiti- 
macy arises from a valid relation between the 
parents. If people live together and the 
father states the child is legitimate, it estab- 
lishes the valid relation from the beginning.] 

Baillie in his Digest of Muhammadan Law, 
Chapter 11, section 2, page 408 (2nd edition) 
lays down when an acknowledgment is 
valid. 

An acknowledgment is euffioient, even if 
there be no evidence of marriage : 

Bibee Wuheerfun v. Syud IVuiee Hcnein (4). 

Jly sobmiesion is, that the view expressed in 
Wilson’s Digest, paragraph f'5, is entirely con- 
firmed by the authorities : that the presump- 
tion arising from acknowledgment can only 
be rebutted in certain specific ways, and that 
it is not open to the Tribunal to go into the 
question whether the parties were in fact 
married. 

My proposition is, not so much one of Mu- 
hammadan Law as one of logic. An acknow- 
ledgment of legitimacy is a eabstantive 
eooroe of status ; when you get it, even 
though (he parties may not have been mar- 
ried at the time, effect must be given 
to it. It is enough that a lawful union 

between them was possible. • , 

The issue of fact has been found against 
me. the Courts bolding that the woman was 

(1) 5 W R. 132: 1 Ind. Jur. (N. s.) 143. 

(2) 11 W. R. 426. ^ 

(3) 12 W R, 497; 4 B. L.R. A. C. 66. 

(4) 16 W. K. 403 at p. 4(.6, 
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the Nawab’s mistress only : bat the other side 
have to disprove not merely marriage, bat 
the possibility of marriage. 

This Board has repeatedly laid down that 
an illegitimate ohild, if askoowledged, aeqaires 
the status of legitimasy : 

Ashtufood Dowlah Ahmed Bossein Khan v. 

Hoisein Khan (5), Mohammad Azmat 
Ali Khan v. Musammat Lalli Begum (6) ; 
Abdul Bazak v. Aga Mahomed Joffer (7). 

The proposition oan hardly now be obah 
lenged. 

It is true that Mabmood, J., took a contrary 
view in Muhammad Allahdad Khan v. Muham- 
mad Ismail Ehan (8), but bis was a minority 
judgment : and the passage in Lord Atkinson’s 
judgment in Sodik Busain Khan v. Hashim AH 
Khan (9) does not mean that, after aoknow* 
ledgment, you oan still enquire into tie fast 
of marriage, for the authorities sited do not 
say any such thing. I submit that the 
Boknowledgments here are acknowledgments 
of legitimation, and that once there is such 
an acknowledgment it is an irrelevant 
enquiry how the evidenoe stands as to actual 
marriage. Provided there was a possibility 
of marriage, it is not material whether the 
marriage in fact took plaoe : that is a question 
into which one oannot enter. 

Mr. Be Qruyther, K. 0., followed. — The pre- 
sumption that the union was valid, consequent 
on an acknowledgment of legitimacy, is a 
rirsesumptio 'Juris et de jure, and cannot be 
rebutted. Tbe rule of Muhammadan Law is 
laid down as well established in Sadakat 
Fossetn v. Mahomed Ytnvf (10). 

In Muhammad Allahdad Khan v. Muham- 
mad Ismail Khan (8) it was advanced 
that the offspring of adultery could be 
acknowledged : it was that proposition 
which Mabmood, J., was combating. The 


(5) 11 M. I. A. 94 at p. 113; 7 W. R. P. C. I; I 
Suth. P. C. J. 669; 2 Sar. P. C. .1. 223; 20 E. R.37. 

(8) 9 I. A. 8 at p. 18; 8 0. 422 (P. C.); 4 Sar. P. C. 
J. 310; 6 Ind. Jur. 201; 17 P. H. 1882; 4 Iml. Dec. 
(n. 8.) 289. 

^ P- 21 C. 668 (P. C.);4M. L. J. 
131; 6 Sar. P. 0. J. 3S9; 10 inil- Dec. <n. e.) 1074. 

(8) 10 A/ 269; 6 lad. Dec. (jj. s.) 193. 

(9) 36 Ind. Cas. 104; 43 I. A, 212 at p. 234- .31 y 
L. J.607; 14 A. L. J, 1248; 19 O.C. 192; 18 Bom. l! 
E. 1037; 21 C. W. N. 130; (19i6) 2 M. W. N. 677- 21 
M L. T. 40; 38 A. 627; 1 P. L. W. 167; 4 0. L. J. '22- 
26C.L. J. 363; 6 L. W. 378; 12 Bur. L. T. 140 
(r. 0.)« 

(10) 11 I, A. 31 at p. 36; 10 0. 663 (P. C.'; 8 Ind 
Jnr. 212; 4 Sar, P. C, J. 619; 6 Ind. Dec. (n. 8 .) 448. 


decision in that case is not against 
UP, and. so far as Mahmood, J.’s judgment 
is against us, it is directly against tbe 
view taken by tbe Board in Sadakat Bossein 
V. Mahomed Furu/ClO). Under all systems of 
law certain enquiries are shut out. 

It is not the case that there are ooncur- 
rent dodings that tbe marriage of Moselle 
Cohen with tbe Nawab has been disproved : 
they are only to tbe effeot that it has not 
been proved. The issue Bred was, ’'Was 
Moselle Cohen married to Sobhan P ” The 
burden of poof was on us, and we failed to 
sustain it. Tbe result might have been 
different if the burden bad been placed on 
the other side to prove that tbe marriage 
did dot take place. 

Lord Atkinson in Sadik Busain Khan v. 
Hashim Ali Ehan (9) used the words 
proved to be illegitimate ” in tbe sense that 
it was proved that marriage was impossible. 

It has been contended that the offspring of 
fornication cannot be acknowledged, but none 
of tbe actual texts refer to anything but 
disclaimer, proximity of age, or proof that 
tbe ohild is in fact the child of another. 

We contend that yon can presume a mar- 
riage except where such marriage could not 
possibly have taken place. 

Mr. Upjohn, K. 0., for tbe Respondents. 

We snbmit that there was no sufficient or bind* 
ing acknovvledgment of plaintiff as legitimate : 
this is a question of faot : (2) under the estab- 
lished facts of the case, the doctrine of 
acknowledgment has no application : this is 
a proposition of law. 

Tbe facts established here are that Habib 
was tbe Nawab’s son by Moselle, and that 
it has been proved affirmatively that there 
was no marriage and that Habib was iilegiti* 
mate. He was tbe offspring of Zina — an 
unlawful union between a man and a woman. 
In Muhammadan Law a man can have a lawful 
union with two women only — his wife and bis 
slave. Any other connection is a crime->Z>na 
— and its offipring is stamped for ever with an 
incapacity to become legitimate. 

Amir Ali’s Muhammadan Law, Volume II 
(4th Edition, 1917), page 318. 

There was no eemblanoe of the relation of 
husband and wife between tbe Nawab and 
Moselle. 

Tbe doctrine of acknowledgment mostly 
applies when it is uncertain whether there 
has keen a marriage or not ; it comes in to 
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supply flefeo^^s of proof of marriacre. Ao» 
knowledffment will be valid if f.here ia oo 
zina nr no evidenee of if; bat here we have 
proved the z n^i. If the interoour^e waa 
unlawful, even thnneh eimole f ■'rn'aat''»n, 
a^knowledfirroont ia ineffea'Dal. A ehlH whose 
illecih’maoy ia proved beyond doubt oannot 
he validly neknowlodged. 

An anknowledgment in Muharatoadan Law 
Aannot oreate a new right : it ia a deolaration 
of legitimKey, not a legitimation : 

Birja'di, oited in I. L. R. 10 Allahabad, 308, 
at page 30 *. 

That an acknowledgment in Muhammadan 
Law i« an anknnwletlgm«nt of nn^eoodont 
right ta reeognisfd in ^ihrtifofid Doivlah's 
cate (5). that is (juite injonsi«tent with the 
statement at pnge 113 that an illegitimate 
ohild can be made legitimate. The deoiaion 
in that oape i-- against appellant : bat een- 
tenoes are pirkad nut here and there whioh 
support his oontections. 

The appellant is asking the Hoard to 
reverse what was laid down in Sadik Ilusnin 
Kh'in's catti (9), as well established, viz\ 
that no statement made by one man that 
another (proved to bo illegitimate) is bis 
son oan make that other legitimate. The 
authorities oited for that proposition fiil y 
support it :tbe fifS^ is Muhninmad Allnhiai 
Fhan v. hmnii Khan (S’, where 

tho Muharriinadnn texts were elaborately 
examined, and all the -ludges agreed that 
there oould he no elTeoiive aoknowledgment in 
the oaso of a person proved to be illegitimaie, 

There is no case in whiab tho contrary has 
ever been held, and all the aotual deoisions 
are in our favour, though in certain oases 
there ^ro dicta whioh are against ns. (He 

was stopped). 

Mr. Ve Grunt^ir, K. 0 in reply — The rule 
laid down in Saiiik Iln^uin v. flashinx Alt 
Khnn (9) was Lot (Psential to the decision 
in that ease. 

JUDGMENT. 

Lckd Do.'ELtN. — In this suit the plaintiff 
aiid appfcllat:\ Habibur Rahman Cbowdhury, 
claims dcolaratiun that he is the legitimate 
bOJi of tho la <0 Nawab of Bogro, who died 
iutestste on the 2nd July 1915. The suit 
is opposed by tl e lata Nawab’s grandson, 
who ie the son rf a leuitimate daughter, and 
by tw; nephews, tho sons f »n slder brother. 
'I he plaintifF is sdnn’ttedly the natural sr.Q 
of the l»te Nawab, bis mother baviog been 


a Jewess, Mosella Cohen, who bacame a 
Muhammadan and cohabited with the 
Nawab, He was born in 1893. The Nawab 
had a daughter by the same lady in 1*^91. The 
Nawab’s legitimate wife, the grandmother 
of the first defendant, died in 1^90. The 
plaintiff based his claim on two gronnds. 
He averred first that Moselle was married 
to tho Nawab. He further averred that on 
many occasions the Nawab had. acknowledged 
him as his legitimate son. The defendants 
aver that no marriage ever took nlace They 
al'O deny that any proper aoknowledgmant of 
logitimaov was made. 

Th* CH/o want, to trial before G-aav®'', J-i 
and ora] evidence was led and dnoamentary 
evidence prodnced on ho’h sides. Greaves. J., 
held that no marriage was oroved, hot that 
on the c'ntrary, it was proved that Mo elle 
Cohen was no better than a nrostitote and 
that no marriage ever did take place. He 
held that the Nawab did acknowledge the 
plaintiff as h s legitimate rop» hat he held 
that in law. a" the fact of no marriage waa 
conclusively established, each poknowledg* 
ment would not confer the status of legitt* 
maoy. He, therefore, dismissed the sait. 

Appeal was taken by the plaintiff. Ia 
the 0 -iirt of Apnea! the Chief Jostice agreed 
witli G^eav'^s .1.. that the marriage was in 
fant disproved. Differing from Greaves, J., 

be held that th®re wa« no proper aokno viedg. 

me!3t of legitimacy, but, upon the a»sno'np* 
tion that there was, he agreed with Greavee, 

J , on the law that eash an aoknowledgment, 
in the face of the dieproof of the ruarriage, was 
cf ro avail 

Woodri ff>», J., thought that there was no 
ackuowl - dgment of legitimacy and no aflSrroa- 
tive proof of marriage, and, therefore, *be 
plaintiff failed but he did not go the Lnglh 
of holding that there had been disproof of 
marriage 

Ohitty, J., held that the marriage wee 
disproved. That being eo, he did not feel 
called npou to decide with certainty as to 
whether there waa a good acknowledgment 
of legitimacy or not, though he indicated that 
the bias of his opinion was that there was 
not. 

Tbs pUintff is thus faced by *wo adverse 
concurrent findings of fict tt the effect tba 
‘hr existence of a ma'riage is disproved, ^ 
however, the Junior Counsel for ihe platoti 

nrgeJ that this waa not eo, it is well to make 
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it olear as to what ooDstitate ooQsarrent Bnd* 
logs. 

The 6r»t issae as settled by the Trial Jadge 
was, ‘*Was Moselle Cohen married to Sobban” 
(the ^Nawab) P His boding as to this 
Was : — 

" I hold that upon the evideooe the long 
sooneelion of Sobhan and Moselle was inoon* 
sisteot with the relation of hneband and 
wife, aod that Moselle is, apon the evidenoe, 
proved to be merely hie aoDonbine, and that 
Moselle Oobeo vras not married to the deeeased 
Nawab.” 

The Chief Jasiiee said *. — 

1 think the learned Judge was right in 
holding that Mo^ielle wie never married to 
the late Nawab Sobhan ; to pnt it in other 
words, in my judgment it has been proved 
that Moselle was never married to the late 
Nawab,” 

and Cbitty, J.,said 

1 do not believe that any marriage 
between Abdus Sobhan and Moselle Cohen 
ever took plaoe ; in other words, I find t e 
marriage disproved.” 

T£ese two learned Judges form a majority 
of the Court cf Appeal. That makes a 
eonourrent finding, and it is not vitiated 
B8 eusb besause, as here, the other Judge in 
the Court of Appeal does not some to the 
same oonolueion in faot though eoming to the 
same result in law arising from another faot. 
Of eoorsr, to be eonourrent findings binding 
on this. Board, the fast or faets found must be 
6uoh as are nefleesary for the foundation of 
the propoeition in law to be subsequenlly 
applied to them. 

The Senior Counsel for the appellants was 
unable to deny that there were eonourrent 
findings as to the non ezistenoe of the 
marriage. Hie argument was direoted to 
this, that, asEuming be oonld show a good 
aoknowledgment of legitimaey, that eon* 
ferred the statue of legitimacy and made it 
irrelevant to enter into any enquiry as to the 
fast of marriage. 

The ease might be disposed of by bolding, 

as the majority of the learned Judges of the 
Court of Appeal did, that there was no 
proper aoknowledgment of legitimaey. There 
IB not, however, as to this a “eoneurrent 
finding,” for the learned Trial Judge thought 
otherwise, and is would be nesessary to 
examine the evidenoe before eoming to the 
above sonelueion, Their Lordships do not 


think it nesessary to embark on this enquiry. 
They will, without deeiding, aseume that 
there was a properaoknowledgment, for, as 
is to be presently explained, they are of 
opinion that euoh aoknowledgment, in face of 
the faot that there was no marnage, is of 
DO avail. Their Lordships oonsider that this 
result is reached on prinoiple, and is 
ooDoluded by authority. 

Before disoussing the snbjest, it is as well 
at cnoe to lay down with preoision the 
differenoe between legitimaey and legitima* 
tion, Legitimacy is a status which results 
from certain facts. Legitimation ie a pro* 

seeding which creates a statue which did not 

exist before. In the proper sense, there is no 
legitimation under the Muhammadan Law. 
Examples of it may be found in other 
systems. The adoption of the Roman and 
the Hindu Law effected legitimacy. The 
same was done under the Canon Law and 
the Ssotch Law in respeet of what is known 
as legitimation per eubtequem matriTronium. 
By the Muhammadan Law a eon to be 
legitimate must be the offspring of a man 
and hrs wife or of a man and bis slave ; any 
Other offspring is the offspring of *two, that 
ie, illicit ooonection, and oannot be legitimate. 
The term “wife” neoesaarily eonnotes 
marriage ; but, as marriage may be 
oonetiiuted without any ceremonial, the 
existence of a marriage in any particular 
case may be an Open question. Direct proof 
may be available, but if there be no such 
indirect proof may enflBoe. Now, one of the 
waye of indirect proof is by an acknowledg. 
ment of legitimacy in favour of a son. This 
acknowledgment must be not merely of 
roDEbiri but must be made in such a way 
that it shows Jbat the acknowledger meant to 
accept the other not only as his son, but 
ae hie legitimate son. It must not be 
impossible upon the face of it : ».e., it must 
not be made when the ages are such that it is 
impoeeible in nature for the acknowledger to 
be the father of the aeknowledgee, or when 
the mother spoken to in an acknowledgment 
being the wife of another, or within 
prohibited degrees of the aoknowledgor, it 
would be apparent that the issue would be 
the issue rf adultery or incest. The 
aoknowledgment may be repudiated by the 
aeknowledgee. But if none of these objea 
hone ccour. then the acknowledgment has 
more than a mere evidential value. It 
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raises a oreBomptinn of marriage— a preaamp* 
tion whiah may be taken a'lvantage of either 
by a wi'e oUimant or a eon olaimant. Being, 
however, a preeampHon of faot, and not 
juris et de lure, it is, like every other presump* 
tion of fast, oapable of being eet aside by 
contrary p-^onf. The resnlt is that a 
olaimant Fon who hae in hie favour a good 
aoknow) -Hgment of legitimacy is in this posi- 
tion ; Tne marriage will be held proved and 
hie legitimacy eet-ihliehed unless the marriage 
is disproved. Until the olaimant establishes 
his acknowledgment the onus is ou him to 
prove a marriage. Once he eFtablishes an 
acknowledgment, the onus is on those who 
deny a marriage to negative it in faot. 

A large number of oases were cited to 
their Lordship? which they think it 
unnecessary to diFouBs in detail. It is quite 
true that in the earlier of the series not only 
is stress laid on the faot that an acknowledg- 
ment of legitimacy has luore than a mere 
evidential value, but aleo there are expressions 
a«ed such as that by a proper acknowledg- 
ment the status of legitimacy is “acquired,” 
Fastening ou euoh expressions, the learned 
Counsel for the appellants argued that to 
enter into an enquiry into the faot of marriage 
when a good acknowledgment had been made 
out was not only bad law but a ein against the 
roles of logic. The simple answer to this is 
that the phraseology of Fuch expressions 
as cited above must not be pressed to disturb 
what is tbo ruling principle, and that 
principle is that in Muhammadan Law such 
un acknowledgment is a declaration cf 
legitimacy and not a legiiimalion. A 
deolaratior, though it cannot be withdrawn, 
may 1)3 oontradictod. for it le only a state- 
merit : legitimation is an act, which being 
done cannot be undone. So the rules of logic 
remain untouchf'd 

The whole question was thoroughly 
exaniir.ed in a very learned judgment by 
Mahmood, .1.. in the caeo of ^^uhamma(l 
Allahdad Khan v. yitihammad lamail Khan{S) 
and, Hrmlly. in the oaFe of S>idik Huiain 
hhan V. Iloghim Ali hhan (9), Lord Atkinson, 
delivering the juHgment of the Board, said as 
follows (page 

'*lf thi-i he so, the rule of the Muhammadan 
ii iw applicable to the case is well established. 
No Ftateraent made by one man that another 
(proved to be illegitimate) is hie son can make 
that other legitimate, but where no proof of 


that kind has bsen given such a statement or 
acknowledgment is substantive evidence that 
the person so acknowledged is the legitimaie 
son of the person who makes the statement 
provided his legitimacy be possible.” 

That statement is, in their Lordships’ 
view, clear and conclusive, and what they 
bava said above is no more than an elabora- 
tion of what was there Faid. 

Their Lordships will, therefore, humbly 
advise His Majesty to dismiss the appeal with 
oocts, 

Appeal dismitieJ, 

Solioitorc for the Appellants:— Messrs, 
Barro’J), Rogers ^ Necill. 

Solicitors for the Redpoudent’— Messrs. T, 
L. Wilson Sc Oo. 


ALLAHABAD HIGH COURT. 
FiRST Appeal from Order No 56 of 1920. 
December 9, 1920. 
rrcicwl:— Mr. Justice Piggott and 
Mr. Justice Walsh. 
SHANKAR LAL— Dbpbhdaht— 

Appellant 

versus 

L. BABU RAM— Plaintiff 

R & PON D R N T* 

Tran>S<'r of Pioperty Act (IV of 1882), *. WO— 
.andlord and tenant— police to quit— Notice contain’ 
fig clauRc for enhancement of rent if premises nor 
fic«rcf?, u’Aer/ier valid, 

A notice by a landlord to his tenant to vacate 
remisos occupied by liira by a certain date wliica 
Diitains a clause that, if the premises are vacateu 
y the date meutioiiod, the tenant would be IiaWe lo 
>nt at a cort4iiu enLaucocl rate is a perfoetJy 
otico, and, in the absence of anything to show that 
H> tenant accepted the offer to continue at me 
nhanced rate, is sullioicnt in law to dotormmo 
jnnney [p. col. i'; p. 844, cal. 1.] 

First appeal from an order of the Ada • 
onal Subordinate Judge, Meerut, dated tue 

3th February 1920. , 

Mr. Peary Lai 5afier;», for the Appel* 
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MeeBre, B. E. O'Oonor and Ram Rama 
Fragad, for the Respondent. 

JUDGMENT.— The defendant in this 
ease was the tenant of the plaintiff in 
respect of a certain shop with bnildinga 
appertaining to the same. The enit was 
one in ejectment against the defendant, and 
the Conrts below have differed on the 
Qoestion whether a certain notice eerved by 
the plaintiff on the defendant was valid 
to terminate the tenancy nnder the provi* 
sions of section 106 of the Transfer of 
Property Act, IV of 1882. The Brst 
Court held that it was not and that, con- 
sequently, the plaintiff was not entitled to 
a decree for ejectment, or to any decree 
except one for arrears of rent. The lower 
Appellate Court has held that the notice 
was valid to terminate the tenancy and has 
remanded the case to the first Court, be- 
cause on this view of the matter there re- 
main other questions to be determined 
before a final decree could be passed. 
The appeal before us is against the order 
of remand. One point taken is that, inas- 
much as the law requires a notice expir- 
ing with the end of a month of the ten 
anoy, the reference in the notice to the 
vacating of the house by the 3Jth of June 
1919 rendered it invalid, as the reference 
should have been to the day following, 
namely, the let of July. There is no force 
in this contention, indeed it could not be 
seriously pressed. On the wording of the 
notice as a whole, it is obvious that the 
tenant was given until the expiration of 
the month of the tenancy, that is to tay, 
until midnight of the 20th of June, to 
vacate the house and, so far as this point 
gcep, the notice was unquestionably valid 
and in accordance with the requirements 
of the law. The other point taken is a 
somewhat more arguable one. The land- 
lord did not confine bimeelf to giving bis 

tenant notice to quit. He certainly did this 
and up to a certain point be did so in 
unequivocal terms; but he went on to add 
that be desired the tenant to take notice 
further that, if be did not vacate the house 
by the date mentioned in the notice, he, 
the landlord, would hold the tenant liable 
from the Ist of July 1919 to rent at a 
certain enhanced rate. The contention before 

addition of this olauee to 

the iDotice left it undetermined whether 


the landlord did or did not depiie to termi- 
nate the tenancy, r.r, in any obpp, gave the 
tenant an option to stay on as a tenant at 
the higher rent named in the latter por- 
tion of the notice. On behalf of the plaint- 
iff-respondent it baa been contended be- 
fore ns that the concludiig words of the 
notice in no way affect the forn er portiVn* 
that they did not amrunt even fofherffer 
of a new tenancy, hot ate merely an indica- 
tion of the rate at which thelaidlrrd will 
claim damages in the event of the tenant’s 
disregarding the notice and staying on as 
a trespasser. We do not think it neces- 
sary to go quite tbia lergih in order to 
determine the pre^e^t apjea'. The prinoi- 
pies governing the decision in a obfP of 
this sort have been laid down by a Full 
Bench of this Court in Bradley v. Atkinson 
(1). We find in an English <sB.Be, Ahearn 
V. Bellman (2) certain remarks of Bram- 
well, Lord Jnstioe, which seem precisely 
to cover the state of affairs created by the 
notice now before ns. It is there said 
tha^ if an offer is made by the landlord 
which the tenant may coroeivably accept 
the qoestion will then be whether that offer 
was or was not accepted. The precise 
words in the report, at page 204, which 
we desire to quote, are as follows : — “Had he 
(i.fl., the tenant) done so (*.e., accepted the 
offer) the notice to quit would have been as 
efficacious as it was before, and would have 
put an end to the old tenancy, but there 
would, at the same time, have been created 
a new tenancy. I think there would have 
teen no difference if the notice had been 
given in one letter and the offer made in 
another letter at a subeequent time. I 
cannot understand how it can he said that 
an offer of a new tenarcy in any way 
affeoiB the validity of the no'ice to deter* 
mice the old one ; if anything, it oonoborates 
i^ because it supposes thatthe old tenancy 
is gone, otherwise there wenid be no com- 
petency to enter into a rew oiie. “ Another 
point of view from which thia case and 
similar oases can be locked at is thi?. We 
may ark whether the noiice aotnally iesned 
by the plaintiff to the defendant would or 


(!' 7 A. 599{ A. W. N. (18S5) 
(n. 3.) 990. 

(2) ,1879 4 Ex D, 20-:4S L, J. 

71J;27 W. R. 9^5. 


2S8{ 4 Iiicl. Det'i 
Ex. 681; 40 L.T. 
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would not have bound the plaintiff if the 
defendant had aeted upon its terms. In 
the present ease that question admits cf 
no answer but one. If the defendant had 
oomplied with the notice and vacated the 
premises on the 30th of June, the plaintiff 
would have been bound, and by no possibility 
•ould he have eufi-jested that the old ten. 
anoy continued, or that a new tenancy 
had been created. With regard to the 
suggestion that a new tecanoy at Rs. 100 
a month is offers 1 by the concluding words 
of the notice, it seems suf&cient to eaythat 
the defendant, so far from accepting that 
offer, has up to this moment strenuously 
repudiated it. Something has been said in 
argument to-day by way of a fugaestion that 
the defendant shonld be allowed the option 
of accepting this offer now, but wa eee 
no reason whatever why any such indulgerce 
should be extended to him, There is one 
more point taken in the memorandum of 
appeal as to which we ought to say a few 
words. The plaintiff claimed damages from 
the let of July 19i9, up to the date of 
the actual vacating of the boose, whether 
in execution of the decree of the Court cr 
in anticipation of such decree, at the rate 
of Rs. ICO a month. In the memorandum 
of appeal before us it is assumed that this 
question is concluded in favour of the 
plaintiff by the judgment of the lower 
Appellate Court, but this is obviously not 
so. The ease goes back to the Court of drst 
instance for the trial of this question along 
with others still left open. It will be for 
the Court to determine whether or not, under 
the eircumetanoes and in view of the equi. 
ties of (be case, it is proper that the defend- 
ant should be bound to pay damages at 
the rate which the plaintiff had warned him 
in the notice of ejectment that he would 
claim. Subject to these rematke, we dis- 
miss this appeal with costs. 


Appeal d:smiis‘d. 


PATNA HIGH COURT. 

PRIVT CoUKCIL APPI4L No, 36 OF 1920, 
February I6, 1921. 

Present Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Adami. 

KCLDIP NARAIN SINGH-Appslumt 

%.triU9 

RAGHDNANDAN SINGHakd otubbb— 

RrfiPOMDiCMTi. 

(hvil Proceduye Code (Act V ofimR), HO— 
Appeal to Uis Majesty in Council— Partition suit— 
Value of subject-matter, how to be determined. 

Where a decree in a partition suit affects not only 
the share of tli? plaintiff in certain property but 
also the shares of those of the defendants who would 

be entitled to share in tlio property if the plaintiff’s 

suit were decroed, the value of the subject-matter of 
tlie suit, within the meaning of section 110 of the 
Civil Procedure ode, is the value of the property in 
dispute and not the value of the share claimed by the 
plaintiff in the property, [p. 846, col. 2.j 

Appeal from a decision of Mr. Justios Das 
and Mr. Justiee Adamf, dated tbe 23rd 
Fdbrnary 1920, modifying a decree of tbe 
Additional Snbordinate Judge, Mezufferpore, 
dated the 19:b April 1917, 

Messrs, 8. 0. Milter and B. Prasad, for 
tbe Appellant. 

Messrs. 8. N. Rat, L. R.Jha and J, Prasad, 
for the Kespondents. 

JUDGMENT. 

MiLlep, 0. J. — This is an epplicatinn for 
leave to appeal to His Majesty in Council. 

Tbe applicants, as tbe surviving male 
members of one of three branebesof the family 
of Damodar Singh, instituted tbe suit 
claiming a partition and a one tbird share in 
the joint family property. There was a 
foorlh branch of Damodar’s family, vit , that 
of bis deceased son, Sheodaoi, tbe only 
surviving member.^ of which when tbe suit 
was instituted were the widows of Sbeodaui 
and his two sons, also deceased. The plaiutiffs 
claimed that tbe widows were entitle dtomain. 
teoance only whereas tbe widows claimed 
that, by a previons family arrangement, 
a portion of tbe e ratt lands of tbe family, 
amounting to 51 highar, bod been allotted t3 
them in lieu of maintenance and that this 
portion of the estate was in cocsequsnae not 
liable to partition. This Court on appeal 
differed from (he view cf the Subordinate 
.lodge and found in favourof the validity of the 
family arrangement ret up by the widows and 
varied tbe decree of the lower Court by 
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ezoladiog the 51 bighas from the property to 
be partitioned. 

The plaintiffs have presented the present 
petition olaimin? a oertidsata that ^he ease 
fnldla the eonlitioni of seotion 1 10 of the 
Civil Proeedore Code. They plaoe the 
valae of the whole of the family property at 
B.9. 4), 555 and that of the 51 bighasof ziraxt 
lands at Rs. 20.400. The eonteetim? respond* 
ents, the widows, on the other hand, 
whilst not dispnting the total valae of the 
family property, oontend that the valne of 
5 1 bighat now in dispnte is not more than 
Rs. 5,000. The other two branohes of the 
family, who sapported the plaintiffs’ olaim 
at tbe trial, are also made respondents in the 
present appeal. We have been asked to 
order an enquiry to assertain the aotnal 
valae of tbe disputed lacd^, bat before 
doing so we mast be satisSed that tbe 
applisants are entitled to appeal even if 
their valaation ehoald be aeeepted. They 
slaim a third share in the dispated lands 
whieh, on their own valaation, wnald 
amount to between Rs. 6,000 and Rs. 7,000 
and on the lower valaation to between 
Hs. l,C00and Rs. 2,CC0. If, therefore, the sab* 
jest*matter in dispute on appeal is the share 
olaimed by the appellants in the • 1 bighns it 
follows that, even on their own valuation, the 
ease does not oomplywith eeotion 110 of (be 
Civil Prosedare Code 

Tbe appellants sontend, in the first plaoe, 
that in a partition suit tbe sabjeot matter in 
dispute is the whole of the property to be 
partitioned and not merely the share olaimed 
by the plaintiffs, and, eeoondly, that in any 
ease as tbe valae of tbe whole property tbe 
sabjeot of partition is over Rs, 40,000, tbe 
plaintiffs’ share alone exceeds the appealable 
value. It is elear, however, that, whatever 
may have been tbe sobjeot-matter of the 
Bait in the Court of first irsianoe, there is no 
longer any dispate as to the partition of 
anything exoept the 51 bighas of zirait 
land, Tbe remainder of the property, even 
acder the deoree cf this Court, alone stands 
to be partitioned, and the eabjeet*matter in 
dispute in this appeal is the right to the 51 
bighat and nothing else. It remains to 
eonsider, however, whether the valne 
for the porpoees of this appeal is that 
of the whole 51 or only that cf the 

plaintiffs’ one>third ebare. Tbe plaintiffa 
oontend that tbe subjeot'mattor in dispate ia 


tbe wbele 51 bighas and not merely the 
share oUimed by them, and in sapport of 
this view they rely on tbe deoision of tbe 
Oaloatta High Court in Lala Bhugwat Sahay 
V. Rai P_atkupati Nath (I). In that oase the 
plaintiff’s suit for partition of property valued 
at over R?, 10,0 l 0 was dismissed by the 
High Court. Hs applied for leave to appeal 
to His Majesty in Connoil and was met by 
the objeation that the share olaimed by him 
was below Rs. 10,000 in value. Tbe Court 
granted a aerti6oate observing, in answer to 
the Bootention that tbe subjeat-matter in 
dispute was only tbe share of the plaintiff, 
that this was not so, for the share of 
the plaintiff oonld not be asoertained 
without determining the value of all tbe 
other shares in tbe estate with a view to a 
proper partition. 1 think that deoision oan 
be supported on the ground that the other 
defendants in tbe suit, apart from the oon* 
testing respondents, were also olaimants to a 
share in the property, and tbe effect of the 
suit, if suooes^ful, wouH be to divide up tbe 
whole property aooording to the respeotive 
shares of all the oUimants. A partition 
suit, as a rule, has this psouliar feature that 
it involves not only a deoision as to tbe share 
to be awarded to the plaintiff but a splitting 
up of tbe property amonqst several parties, 
some of whom, although defendant.^, are really 
in the position of olaimants to a share in the 
property. If the only question for determine* 
tion wa**, whether the plaintiff was entitled to 
a speoifio share leaving tbe rest of the 
property undivided in the hands of the 
defendants, I should have great difliaulfcy in 
holding that the subjeot matter in dispute 
involved anything more than the share 
olaimed, or that its value aould be regarded 
ai exoeeding the value of that share. It seems 
to me necessary to consider the aatual aireum • 
stanaes in each oase before it can be determined 
whether or not the provisions of the seotion 
are complied with, and that it is not a suffiofent 
oomplianoe merely to show that tbe olairo, 
although below tbe statutory value, is a claim 
to a share in property above that value. In 
the present oase it appears that the defendants 
first party, who oonstitute the two branohes of 
the family other than the plaintiffs and the 
widows, supported the plaintiffa’ oase and 
olaimed eaoh a third share in the family 

(1) 10 C. W. N. 601; 3 0. L. J. 257. 
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property iooloding the zirait lands in 
dispate. The jadgraeot of this Ooart, from 
whioh it is now sought to appeal, deprives 
them eqaally with the plaintiffs of the 
benetit of t':© deoreeof the Trial Court to the 
extent, of their shares in the 5l bighis now 
allotted to the widows ; and, aitoongh they 
are not appellants to the Privy Connoil, they 
are made respondents in the present pro* 
oeedings and would, I apprehend, be 
entitled to appear in the present appeal 
and support the ease presented by the 
appellants. Moreover, the prooedure provided 
by Order XLI, rule 33, is partioalarly appro* 
priate to suits of this nature, aud there is no 
reason to suppose that their Lardsbips would 
not adopt that proeedure in the present 
ease. Should the appeal susoeed, the Qrst 
party, defendants, would be entitled to their 
share in the disputed property equally with 
the appellants. It would appear, therefore, 
that the prinoiple aated on in Lah Bhugwat 
tSahag v. li'ix tashupati Noth (l) {ubi sup) 
gjverna the present oaee if the value of 
the 51 bighas of land in dispute exceeds 
lis. 10,000. 

The respondents, however, rely upon the 
ease of l)e Silva v. De Silva (2) whioh 
dooided that tho value of the subjeot matter 
in dispute on appeal under seotion 110 
must be determined by referenoe to the 
detrimi-nt to tho party seeking relief, and 
where tho value of the relief sought is 
estimated at lees than Us. 10,000 the subjeot* 
matter in dispuct* is not of the pressribed 
value. It waa aooordiugly decided in that 
ease that, where tho plaintiff claimed and 
was awarded a third share in certain bouse 
property as one of the heirs of bis mother 
to whom tlie properly formerly belonged 
but which had been assigned by her hueband 
to third parlies after her death, no appeal 
lay to His Majesty in Council as the value 
of the share claimed was less than Us. 10,000, 
although the value of the whole property 
exoseUeJ that amount. The only claim int 
in that cac'e was the plaintff but the present 
appeal appears to me to involve, if not 
directly certainly indirectly, the claims of 
the hrsD pariy, defendants, as well as of the 
appellants, the effect of the decree appealed 
from being o prejudice the iuteresie of all 
those parties wbo between them are ehtitled 

6 Bom. L. It. 103. 
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to the whole 51 btghas if the decree of the 
High Court should be set aside. Tbe 
dejision of the Madras High Court in 
Velu Ooundan v. Kurmracelu Qo'xndan (3) 
is not iu ooufl’c!; with the view expressed, as 
in that ease the suit was not one for a geoeral 
partition among all the share holders but for 
a spsciSc and dehnite share by one msmber of 
the family only. 

In my opinion, there is no inconsisteucy 
between the views exprased in the eases 
referred to and tbe earns principle Budi 
expression iu each. It is necessary in all 
such cases to ascertain what the sabjact* 
matter in dispute is, aud this can only be 
done by considering tbe detriment to tbe 
partie.s affected by tbe decree. In tbe present 
case the decree affects the interests not only 
of tbs plaintiffs who are appealing bit of 
soms of the defendants other than the 
widows wbo, although respondents, are assert 
log a claim to a share in the disputed property 
and whose interests will be Boally determiued 
by ^he appeal. 

As there is a dispute between tbe parties 
as to the aitnal value of tbe 51 bighn tbe 
matter will be referred to the Court of drst 
instance under Order XLV, role 5, of tbe 
Civil Procedure Code to report as to tbe 
market'Value of the same and to return tbe 
report together with the evidence to this Court 
at an early date, 

Adami, J. — I agree. 

Order accordingly, 

(3) 20 M. 2S9j 7 M. L. J. 30; 7 Ind, Dec. (n. 8.) 
2US. 


ALLAHABAD HIGH COURT. 
SecjhdOivil Appeal No. 4S8o# 1918. 
January 11, 1921. 

Fressnt: — Mr. Justice Todball and 
Mr. Justice Radque. 

BOHRA BHUPAL — Plaintipp- 

Appellamt 

versut 

KUNDAN LAL— Depenuant— 
Rbcposdbiit. 

G'u’il ProceAu.rc Cods (Act V of 1903), 

Modgigc -Attachment s'i.hss(iitcnt to mortgage Sale 
ilortgage, whether c«/brcii>!« ajainst aticlton-parchueei , 

OuOth .luue 1912 certain property was attached m 
exooutioa of a decree by X. Oa 12th February 1913, 
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L., another deoroe*holder, applied for* exeoution by 
rateable distribution. On the 26th March 1913, the 
property was sold. On s;nd April 1913 K. and the 
judgment-debtor applied to liaro the sale set aside 
on the ground that ^ 's decree had been satisSed out 
of Court, but the application was disallowed. The 
auction.purchasor haviog failed to complete the 
de(>osit of the pnrohase-inouey, the sale was sot 
aside on the 24th May 1918. On the 26th May 1913 
the judgment-debtors mortgaged the property to B, 
On 2Cth June 1913 j 6. attached the property and it 
was sold to P. who, on 12th February 1914, sold it to 
the pi'esent defendant. B. brought the present suit 
to enforce his mortgage against P. who asserted that, 
as against him the mortgage was void : 

Held, that as P.’s right was aright enforcible under 
X-.’s attachment of the 20th June 1913, and as this 
attachment was subsequent to the mortgage to B. 
the mortgage was enforcible against him, [p, 848, 
col. 1.] 

Seoond appeal from the deoieion of the 
Dietriet Judge, Agra, dated the 23rd of 
January 1918. 

Mr. P , L. Banerii, for the Appellant, 

Mr. S. P, Ohcuh, for the Reepondent. 

JUDGMENT, — This ia a plaintiff’s appeal 
arising out of a suit for sale based upon 
two mortgege*deeda cf the 26th of May 
1913 and the 6lh of Deeember 1913 
exeented by the defendants, Gauri Shankar 
and Beni Praead, for Rs. 600 and Rs. 300, 
respectively. The property mortgaged con- 
sisted of two houses. The Court of first 
instance dismissed the claim on the basis 
of the mortgage of the 6th of December 
1913 and decreed the claim on the basis 
of the mortgage of the 26th of May 1913. 
The defendant alone appealed and on 
appeal the lower Appellate Court dismissed 
the claim also on the basis of the deed of 
the 26th of May 1913. The plaintiff has 
come here in seoond appeal and the con- 
tention is that the decision on the point 
of law raised in the Court below by that 
Court is incorrect and that on a true 
interpretation of the law the claim under 
the bond of 26th of May 1913 should 
have been decreed and the lower Appellate 
Court ought to have dismissed the appeal 
in respect thereto. We are concerned only 
with the mortgage of the 4.6th of May 
1&13. Gauri Shankar and Bani Praead 
were judgment-debtors nuder two decrees, 
One was obtained against them by Koka 
Mai who applied for exeontion and in 
execution attached the two houses on the 
9th of June »9l2. Lala Mai was another 
decree-holder against them who apparently 
bIco applied for execution of bis decree 
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and the property having been already 
attached in Koka Mai’s decree he applied 
for a rateable distribution on the J2th of 
February 1913. Koka Mai proceeded with 
hie exeontinn and the property was put op 
for sale and sold on the 25th of March 
1913. On the 2od of April 1913 the 
jadgment-debtors and Koka Mai made an 
application to the Court stating that the 
decree of Koka Mai has been satisfied ont 
of Court and asking that the sale be set 
aside as the decree had been satisfied. 
Ontbe 26tb of April U13 the Court refused 
to set aside the sale on this ground, being 
apparently of opinion that these two 
persons were combining to defeat the 
claim of Lala Mai. However, it appears 

that the auction purchaser having deposited 

his one fourth at the date of sale failed 
to deposit the remaining three-fourths of 
the purchase- money and on tho 24th of 
May 1913 the Court set aside the sale 
for this reason. Then comes the mortgage 
of the 26th of May 1913 which is the 
basis of the present claim. On the 20th 
of June 1913 Lala Mai applied for and 
obtained attachment of the property in 
execution of his own decree. On the 24th 
of June lfcl3 he applied to the Court which 
was executing the decree of Koka Mai and 
asked that rateable distribution should be 
allowed to him in this way, that Koka Mai 
be directed to bring into Court the money 
that he had received from the judgment- 
debtors in satisfaction of his decree, and 
that out of it be (Lala Mai) ehould 
receive his fair share. This opplication of 
hie was disallowed on the 6th of July 1913, 
The execution of Lala Mai’s decree pro- 
ceeded. The property was put up to auction 
and was purchased by one Piare Lai who 
in his turn sold it to Kundan on the 
i2th of December 1914. Kundan is the 
present respondept before us. On behalf’ 
of the defendant it was urged in the 
Court below that the jrivate tiansfur of 
the 26th of May lt-13 was void as against 
him because L^la Mai bad applied fra 
rateable distribution prior to the 2.»ih cf 
May .913 and the plea is based upon the 
wording of the Explanation to 8^ollou c 4 
of the Code cf Civil Procedure. The 
learned District Judge has expressed bis 
opinion in the following language : “Tbe 
property, in my opinion, remained under 
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attaobment tiDtil the order of the 5tb of 
July 1913 and, in view of the Exolanation 
attaohed to eeetion 61 of the Civil Pro. 
sedore Code, Lila Mai’s olaim for rateable 
diatribution was nndonbfcedly enforoible 
Doder that attaohmeot and the sale deed 
of the 26tb of May 1913 is. therefore, void 
as Jgaiost the defeDdaDt.appellant.” 

We are referred on behalf of the 
plaintiff respondent to the Privy Oonnoil 
ruling in Mina Kumari Bibi v. Bijcjf 
Singh Dudhuria (1), but that ruling is 
under the old Civil Procedure Code and 
it is argued that it is net applicable to 
the present ease. The queation is one 
which was considered by a Full Bench of 
the Madras High Coart in Annanalai 
0^«/<tar V. Palamalai tillai (2), and in 
that case the decision of their Lardsbips 
of the Privy Council was considered, and it 
was clearly held that the Explanation attach, 
ed to section 64 bad not materially advanced 
the benefits of execution creditors who had 
applied for rateable distribution. The 
decision of their Lordships of the Privy 
Council is also quite clear on the point. 
If we apply the ratio decidendi of that 
judgment to the facts of the present case 
it is quite clear that the right of Kundan 
is a right which is enforoible not under 
the attachment of the 9th of June 1912 
but under the attachment by Lala Mai of 
the 20th of June 1913, His rights cannot 
be referred in any way to the prior 
attachment but only to the subsequent 
attachment which was also subsequent tc 
the mortgage of the 26th of May 19.3. We 

do not think it necessary to add anything 
to the very cogent reasons to be found in 
the Full Bench decision of the Madras High 
Court. We fully agree with that decision, 
and, in our opinion, the decision of the 
Court below was incorrect. The recult is 
that we allow this appeal, set aside the 
decree of the Court below and restore 
that of the Court of first instance. The 
plaintiff will have his costs in this Court 

(1) 40 Ind. Cas. 242:44 0. 662i I V. L. W. 425; 5 
L. W 71 1; ^2 M. L. J 425; 21 C. W. N. ^85: 21 M. L. 

T. 344; 15 A. L. J. 382: 25 C. L. J. 608; 10 Bora. L. It. 
424; (1917 M. W. N. 473; 441. A 72 (I>. 0.). 

(2) 43 lud. Caa. 639; 41M. 2H,5 F. B.); 22 M. L. T. 
461t 33 M. L. J. 707} (1917) M. W. N. 882; 7 L. (7. 
2U8. 
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and in the lower Appellate Court as against 
the defendant-respondent. Costs in this 
Court will incluie fees on the higher scale. 

Appeal allowed. 
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January 3, 1921. 

Present Mr. Justice Jwala Prasad aud 

Mr. Justice Ross. 

MUNI LAL A.R — Appiluant 

VCBUi 

Bahn SHASHI BHUS4N R4l *no orHigs — 

RgiPOvn«»iT<. 

Provincial Insolvency Act Kill o) ss. 5, 15- 

Petitinn for aijaiication Oy dshtor—Q rounds jor 
disfniising petUion. 

A debtor applied to be adjudged au insolrect bat 
liis petition was dismissed on the grounds, < I that 
he had allowed n register containing the names of 
pilgrims allotted to him on partition to remain with 
his brothers 2 , that ho had remored his place of 
residence: (.3 ‘that ho had inserted fictitious amounts 
as debts, and 4| that ho hud given afalso accountof 
his income ; 

Held, that none of those grounds was a valid 
ground for dismissing the petition, [p. 84^, cot. 1.] 

Appoal from a decision of the District 
Judge, G>ya, dated the 20th Novombsr 1919. 

Mr, Kailash Pati, for the Apoellaut. 

Meserc. Murari Pri$ad and Achalendra l^ath 
Dar, for the Respondents. 

JUDGMENT. 

JwaLA PRiSiD, J.— .This anpeal comes to us 
from an order of the District Jndge of 
Gaya, dated the 20th of Novembar 1919, 
dismiBsingan application of the appellant 
for his being adjudged an insolvent under 
the Insolvency Act (Act III of 1907). 
The petition for insolvency was filed on the 
24th of June 1919, and, after certain amend, 
meots in order to make the application 
conform to the requirements of the Act, the 
petition was admitted on the 2ad of July 
1919 and necessary notices nnder section 
12 of the Act were issued. The applicaut 
was examined on the 15tb of November 
1919 and the order of the Court was pai^sed 
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9 D the 20tb ct November diemissiog the 
applioatioD. 

The groanda for whioh the learned Die 
triot Judge haa diamiased the applioaMon are 
as followB t (1) that ihe applicant alio vcd the 
pilgrim register containing the names cf 
pilgrims allotted to him on partition to remain 
with hie brothers j (2) that be removed hia 
place of residence ; (3) that he inserted 
Botitiona amounts and dates cf some of the 
debts, and (4) that be gave false aoeount 
of hia present inoome. 

None of these groanda appear to be val»d 
for the dismissal of the applioation under 
section 15 (1) of the Act which has been 
relied upon by the Court below. The Court 
has not held that the applicant bad no right 
to make the application in question. In 
fact, the petition Bled by him clearly seta 
forth his liabilities for exceeding Rs. 500 
Bxed by section 6, clause (a) of the Act in 
order to entitle him to make an applioation 
under the Act, The applicant farther aup* 
pottad bis atatemsnt in the petition by a 
Bworn affidavit. He was, therefore, entitled to 
an adjudication required by section 5 of the 
Act. No doubt, that section gives certain 
discretion to the Court to refuse an applica* 
tion, for the Court is not bound to adjudge an 
applicant insolvent under that section ; but 
there must be clearly made out a proper case 
for the dismissal of the application, namely, 
an abase of the process of the Court, or a 
deliberate attempt on behalf of the debtor 
to defeat the creditors. The Court bslow 
has not held that the applicant was guilty 
of the aforesaid charges and, therefore, the 
discretion used by the Court is unwarranted 
and there was no option left to the Court 
but to adjudge the petitioner an iusolvent 
under section 5 of the Act. 

The Brat clause of eoction 15 (1), which 
entitles the Court to dismiss an applioation 
when it is not satisBed with the proof of the 
right to present the petition or of the service of 
notice on the debtor, as required by section 12, 
Bob-BeotioD (3), has obviously no application 
for the right to present Ihj petition was 
conclusively proved in this case and has 
not been found to be otherwise by the Court 
below, and no question of notica on tho 
debtor under section ]2, sub sectim (3), 
arises in this case, for the debtor him df is 
the applicant. Ac to there having been 
committed an act of insolvency there ican 

54 


bs no doubt for the petition presented by 
the applicant himself is an act of iosolvsncy. 
The second part of section 15 (1) has also 
no applicatton, for that clause refers only when 
an application is made by a creditor under 
section 6 of the Act. That clause is the only 
one under which the debtor might object to 
an adjudication of an tnsolvansy by showing 
that be is able to pay bis debts or aoy other 
Buffiiient canse. The grounds referred to by 
the Court bslow are not tbs grounds for the 
dismissal of an application but grounds for 
refusing to discharge the insolvent under see> 
tion 44 of tbs Act. That stags has not yet 
baen reached. 

1 1 is needless to consider in detail the author* 
ities qmted on both s des. The view taken 
appears to bo in full accord with that of alt 
the Ooorts of India, viia Biva Jear Ohatty v. 
Bav 2 Bangasimi Oheity (1), Qirwirdhari v. 
Jai Harain (2), Go'.arn Rahmm v. Wakel 
All (3', Behari Sahu v. Junker Mull (4) and 
hdaiCk'ini Haity v. Ran f{unar Khara (5). 

The result is, that the order of the Court 
below is set aside aud the aoplicout, who is 
appsllant before ui, is declared an insolvaot 
under the Act. Toe appeal is decraad with 
•oats. 

Rose, J. — I agree. 

Appeal decreed, 

(1) 12 Ind. Caa. 6li»: 3U M. 402; 10 M.ijL. T. 
413} llDll) 2 M. \V. N. 430j 21 M. L. J. 62. 

(2 7 Ind. Cas. 3'; 32 A. 615; 7 A. L. J.SS'.. 

(3) 16 Ind. Cas. 470; 16 0. \V. N. 863. 

(4» 38 Ind Cas. 822} 1 P. L. W. 227. 

(6; 7 Ind. Cas. 394; 12 C. L. J. 40); 13 C. W. S'. 
213. 
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ci aside— Sw»( objector against judgment-debtor — 
Limitation. 

The intenHon of rule 36 of the Sonthal Parganas 
Civil Rules is specifically and solely to protect the 
decree-holder ; so that where there has been a bona 
jide sale by a judgment-debtor of property under 
attachment for the purpose of paying off the decree, 
holder, the judgment-debtor cannot question the 
validity of that sale as between himself and the 
purchaser, and a suit for possession of the property 
by the pureliasor against the judgment- debtor is not 
barred by the rule. [p. 866, col. 2.] 

Where property purchased from a judgment-debtor 
was attached in execution of another decree against 
the judgment-debtor and the purchaser’s objection 
was dismissed, but the attachment was subsequently 
sot aside on the purchaser satisfying the decree : 

Held, that a suit by the purchaser fora declaration 
against his vendee, the judgment-debtor, was not 
barred by the fact that the order dismissing his 
objection was not questioned or set aside by a suit 
within the period of limitation prescribed by 
Article 13 of Schedule I to the Limitation Act, 
inasmuch as that Article had no application to the 
facts of the present case. [p. 8£6, col 2.] 

Appeal from a deoieion of the Deputy Com* 
miseioner and District Jodge, Domka, dated 
the 21st May 1918, affirming a deeieion of 
the Subordinate Jadget Deogbnr, dated the 
27tb Eebroary 191S. 

ORDEROF REFERENCE TO A 
FULL BENCH. 

JwALA Pkasad and Adami, JJ . — {August 17, 
1920). — The plaintiff is the appellant. He 
broaght a suit, oat of wbiab this 
appeal has arieen, in the Coart of the Sab- 
erdinate Judge of Deoghar, Sonthal Parganas, 
(Title Sait No. 10 of 1915) under the follow- 
ing eiroametanoea 

The defendant Brst party, Kodo Mahto, bad 
one anna mul raiyati interest in Mouta 
Barodi, Talaqa Sarawan, and bis name was 
entered in the Settlement Reeord of Rights. 
He mortgaged this property for Rs. 260 to 
defendant Beoond party who sold the mortgage- 
deed to defendants third party. The defend- 
ants third party obtained a mortgage-deoree, 
in exeontion of whioh the property was 
attaohed and advertised for sale. 

While the property was ander attashment, 
on the 26th of March 1913 the defendant 
first party sold the property to the plaintiff 
by a Kobala for Rs. 895 with the objeet 
of satisfying the decree of defendant second 
party and protecting the property from 
Court eale. Accordingly, Rs. 676-9 0 was 
deposited in Coart by Challan, dated the 
2Cth April 191:-', and the decree of defendants 
third party was satisfied and the execution 


case was struck off. 

The defendants third party then instituted 
another suit for other money claims of theirs 
against the defendant first party and attached 
the property before judgment on the 27tb 
April 1913. 

The plaintiff then, on the basis of his Kobala 
of the 25th Maroh 1913, preferred a claim 
in the execution proceedings of the money 
claim. His claim was at first allowed by the 
ezeouting Court, but was ultimately 
disallowed by the Commissioner in appeal, 
on the groQcd that the eale was void under 
rule 36 of the Sonthal Civil Rules. The 
plaintiff then paid into Court, on the 10th 
March 19i5, Rs. 228 2 3 to satisfy the 
money decree of the defendants third party, 
and on the 19th November 1915 be instituted 
the present suit for a declaration that the 
sale of the property to him bj defendants 
first party per Kobala, dated the 26th March 
1913, is valid and not void, as observed by 
the Deputy Commissioner and the Commis- 
sioner in the ezeoution claim case. He also 
claimed a refund of Rs. 228-2-3 paid by 
him into Court to satisfy the money-decree of 
defendants third party against the defendant 
first party. 

The claim of the plaintiff so far as defend- 
ants third party were concerned was compro- 
mised during the pendency of the suit and 
hence no issue was framed by the Subordinate 
Judge as regards the consequential relief for 
the recovery of Rs. 228-2-3. 

The suit was, therefore, tried only on the 
issue relating to the declaration of bis title 
to the property in suit on the basis of his 
Kobala. 

Defendant No. I, the vendor, contested the 
suit. 

The Courts below have dismissed the suit 
on the gronndp, (1) that the sale deed was 
invalid ; (2) that the snit was barred by 
limitation, and (3) that the relief by way of 
declaration cannot be given, inasmuch as the 
Specific Relief Act is not in force in the 
Sonthal Parganas. The plaintiff comes to this 

Oonrt in second appeal. 

It is undisputed, and is concluded by the 
concurrent findings of the Courts below, t a 
the Kobala of the plaintiff was duly 
by the defendant on the 25th March 1913 
and that the plaintiff paid the consideration- 
money Rs. 895 and satisfied the mortgage- 
decree, in execution of which it was advertise 
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lor sale. He also scbseqaeatly had to pay 
Rs. 228 2 3 to satisfy the deoree of the 
defendant No. 3 against the defendant No 1 
in exeontion of whioh the property was at- 
taehed on the 27th April 191'> subsequent to 
the plaintifi’s Kobala, 

It baa also been found that the plaintiff 
18 in possession of most of the properties on 
the basis of the sale. His name has been 
recorded^ in reepeat of the tnuZ rai^att right 
in the village and has been reoognized by the 
Snb-Divisional Offiaer. 

The Kobala of the plaintiff was, therefore, 
bona jide esesoted for valuable oonaideration 
and was given effeot to, he being in posses* 
eion of most of the property. His title to the 
property is, therefore, nndieputed. 

The Coart below aooepts this and says 
that defendant No. 1, the vendor, having 
reaeived the oonsideration-money is estopped 
from dispntiog^ the validity of the sale-deed 
exeonted by him and that the plaintiff was 
entitled to take this plea as a ground of 
defense in case of a suit being brought against 
him, but as a plaintiff in the present ease he 
is not entitled to the deolaration sued for, 
inasmuch as such a suit is barred by rule 
36 of the Sonthal Civil Rule-s page 87 of the 
Sonthal Perganas Manual, 1911, whioh lays 
down that a jodgmeDt dobtor wbosa property 
is under attaohment in exeoution of a deoree 
shall be inoompetent to alienate or enonm* 
her the atlaobed property.” The Courts 
below have oonstraed it to impose an absolute 
inoapaoity upon the judgment-debtor to 
alienate the attaohed property even for the 
payment of the deoree in whioh the property 
was attaohed. The rule was obviously 
intended to prevent alienations to the pre* 
jndioe of the attaohiog creditor and certainly 
It oould not possibly have been intended to 
render^ alienation void for the purpose of 
satisfying the deoree of the attaobing oreditor 
himself. The hardship of the interpretation 
will be obvioQs when the property of a 
large value is attaohed to pay qff a nominal 
decree if the judgment debtor is not permit* 
ted to raise money on that properly or to 
alienate a portion of it to satisfy bis debt. 
«o doubt, the wording of the seotion is 
different from that in the present Code of 

(V- of 19Cb) tut under the 
earlier Codes of Civil Prooedure words more 
stringent than those in the Sonthal Civil 
AQles in question were held not to affect 


the alienation made for the satisfaction of 
the deoree in whioh the property was 
attaohed. Seotion 240 of AotVUIof 1659 
had enaoted that alienation daring the 
oontinuanoe of the attaohment shall be null 
anJ void.” The Coarts in India always 
held that these words wore not to be taken 
in the widest possible sense as nail and void 
against all the world inslnding even the 
vendor, bat they shonid be taken in the 
comparatively limited sense and that the 
object was to make the sale nail and void 
so far as it was neoessary to seoure the 
ezeontion of the deoree and to prevent only 
such alienation as wonld affeot the oreditor 
who obtained the attachment. In the ease 
of Anund Loll Dost v. Julbdhur Shaw (1) 
their LorJsbips of the Jndioial Committee 
aooepted this as being the true meaning of 
the seotion. Their Lordships farther obaerv 
ed : *It oonld toarely be held, in faot it 
was soaroely maintained in argument, that a 
sale made to a bona fide pnrohaser by the 
vendor oonld be set aside by the vendor 
himself. The words must, therefore, be read 

with some limitation 

.... They were intended for the 
proteotion of the oreditor who had obtained 
eseoutioD.” 

The oorrespundiog seotion 64 (Aot V of 
1908) in the Code of Civil Procedure is the 
result of the iuterpretation put upon the earlier 
seotion by the Coarts in India as well as 
by their Lordships of the Privy Connoil. 
Rule 36 of the Sonthal Civil Rules must also 
be similarly construed. It does not, there* 
fore, affeot the sale in the present case, inas* 
mnob as oat of the oonsideration-money the 
mortgage-decree in which the vended property 
was attaohed, was satisded. The vendor at 
least cannot take advantage of the rale and 
question the validity of the sale as clearly held 
by their Lordships. 

The Courts below are, therefore, wrong in 
holding that the sale was invalid under 
rule 33 of the bonthal Civil Rules. 

The nest ground upon whioh the snib 
has been dismissed by the Courts below is 
limitation. The Courts below have held that 
the Commissioner's order in the claim suit 
declaring that the sale of the property 
was null and void, was passed on the 19th 

(1) I tM. I. A. 613; 17 W. E. 313; 10 B L » 
13-1: 2 Such, P. C. J.559; 3 Sar. P.C. J. 81: 20 E if’ 
8b8. 
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November J914. and that, under Artiole 13 
of the Limitation Aot, the suit sboold have 
been bronffht within one year from that 
date. The salt having' been brought on the 
20th November 1915, was late by one 
day. 

The plaintiff does not elaim to alter 
or Fet aeide " the order of the Commiesioner, 
and hence Arliele 13 has no application. 
In fact, he will not gain anything by having 
the order set aside. He simply wants a 
declaration that the sale was valid, and not 
void. The eoit is governed by Article 120 
of the Limitation Aot and is net barred ; 
tide Luchmi Naroin Sivg/i v, AfSfup Kotr 
(2) and Koyloah Ohundet Paul Ghowdhury 
v.pTeonath Boy Choxedhury (31. The suit of 
the plaintiff ip, therefore, not barred and 
the view taken by the Conrts below is 
wrong. 

The last ground upon which the suit has 
been thrown out is, that the SpeoiSo Relief 
Aot (I of 1877) is not in force in S->nthal 
Parganas and, therefore, the declaratory re* 
lief sought for by the plaintiff cannot be 
granted. 

In the case of Soiya Narayan 
Ohachratatfi v. Pwarha Nath Soahu (4), 
Mulliok and Atkinson, JJ , held that the 
Specihe Relief Aot did not apply to the 
Sontbal Parganas. This view was Eob«e. 
quently doubted in the oase of Tekait Deg 
Naratn Singh v. Bhuk Lai Bant (5) deoided 
by Goutts and Adami, JJ., and it was observed 
that the question whether the Sonthal 
Parganas is a sobeduled distriot was not 
considered in the previous oase. There is, 
however, no room for this doubt, inasmuch 
as the Sontbal Parganas is mentioned in 
Schedule I, Part 3 of Aot XlV of 1874, see* 
tion 1 of which dednes *' eebeduled districts ” 
to mean the territories mentioned in the 
First Schedule annexed to that Aot. There 
fore, the Sonthal Parganas is a scheduled 
district. The view has been recently adopt* 
ed by tbeir Lordships of the Judicial Com- 
witlee in Mahn Praiad Singh v. Itamni 

'3 L. 43 ut p. -Ifi 5 SLomc L. 11. 87; 4 lucl. Dec. 

B ) 68'. 

(3j I C. eiC; 3 C. L. R. 23i 2 Ind. Dec. (n. s.) 387. 

(4) 40 hid. Cus. 174i 2 P. L. J. 3705 1 P. l.W. 
738. 

(5) 07 JiiU. Ca^. 190; 2 U. P, L. R. ^Put.' JoPj 1 P. 

L, T, m>i IJU21J Pat. 3». 


Mohan Sir.gh (6), The operation of the 
Speoidc Relief Act has been expressly ex* 
eluded from the Sontbal Parganas by sec* 
tion 1 of tbe Aot. 

The fact that tbe value of tbe suit was 
over Rs. 1,000 does not at all affect the 
question. No doubt, under section 2 of Aot 
XXXVlI of 1855, read with section 3 of 
Regulation III of 1872 and section 9 of 
Regulation V of 1903, the General Laws 
and Regulations will apply to tbe trial of 
suits in tbe Sontbal Parganas, the value 
of which exceeds Rs. 1,000. But this, to my 
mind, will not extend tbe Specific Relief 
Aot to such suits when it has been expressly 
excluded from the Sontbal Parganas. 
Besides, as observed by Mnlliek and 
Alktnsnr, JJ , tbe Act is not proprio vigore 
in force in the whole cf British India and 
hence tbe aforesaid provisions in the oontbal 
Parganas Laws will not make the Specific 
Relief Aot appl cable to ruits tbe value 
of which exceeds Rs. 1,(00. Tbup, to toy 
mind, the Specific Relief Act does not 
apply to the Sonthal Parganas whatever 
be the value cf tbe suit. 

Tbe question then arises as to whether, 
apart from the Specific Relief Act, tbe re* 
Itefs contemplated by tbe Aot can be granted 
in suite in tbe Sontbal Parganas. Cbitty 
and Riohardsnn, JJ , in tbe oase of Janardan 
Maheto V. Eh'irob Chandra Monial (7) 
ansnered this in the affirmative and held 
that, allbougb the Specific Relief Aot was 
not applicable to tbe Sontbal Parganas, a 
prayer for specific performance of a contract 
can be granted upon tbe principles of 
justioe, equity and good oonsoience. Their 
Lordships, Mr. Justice MuIIiak aud Mr. 
Justice Atkinson, diiagreed with this view 
and held that tbe principles of the Aot 
which are of a highly teobnioal character 
cannot be extended to a locality which tbe 
Government of tbe country has expressly 
declared to be unfit for the operation of the 
Act. This view was doubted subeequently 
by their Lordships, t’outts and Adarai, JJ-i 
in tbe care Tekait Deg Narain Singh y. 
Dhuh Lai Raut {b) referred to above. Their 
Lordships observed that, as the value of tbe 

(6) 26 lud. ras. 45Ij 42 C. 110 at p. 146; 18 0. W. 

N. »6 M. L. T. lOf} (I9I4» M. V\ . N. 603. i L. 
W.619; iOC. L J. 231} 27 M. 1. J.461'} 16 Uoiu L- K. 

824; 41 I. A. 197 P. O.). 

(7) cO lud. Cae. 306, 
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suit was over Ra. 1,000 the Code of Civil 
Prooedare of 185^ applied to thesnit ooder 
whieh declaratory reliefs oould be granted 
eobjeet to tbe eondition that there were eir- 
oumetanoee whieh might jnstify the grant of 
ooneeqaential reliefs and henoe, before 1877, 
SQeh reliefs were maintainable in tbe Sonthal 
Parganae irrespeotive of the Speoibs Relief 
Act. No doab^, that ease was distingaisb- 
able in that there was a prayer for an in 
janotion as a eonseqaential relief. Bat the 
aforesaid obeervation is oertainly eorfrary 
tp the view expressed in tbe earlier ease 
of a Division Benoh of this Ooort referred 
to above. It is, therefore, neoeesary to eon* 
sider this in some details, 


The history of eeotlon 1.5 in the Civil 
Proeedure Code of 1859 is given in the 
jadgment of their Lordships of the Judi- 
pial Committee in the ease of Strimathoo 
Moothoo Vijia Ragoor.adah Kolaniapwet 
Natchiar v. Doraginga TcVtr (8). It was 
first introdaaed in this ooantry in section 
19 of Aofi VI of 1854. The pr)vi‘>inD is 
preeisely in the same words as the Eoglish 
enactment, 15 and 16 Viot., o. Ii6. section 
50. In the opinion of their Lordships, ex- 
pressed at paces 178 179, no snch power 
was possessed by tbe Courts in India be- 
fore that. The trial of saits cf value ex* 

oeeding Rs. l.COO in the Sonthal Parganae 
is regulated by ihe Code of Civil Procedure 
for the time being in force. Henor, a 
right to obtain merely declaratory relief 
existed in buoh a suit in the Sonthal Pnrganas 
under section 15 of Act VIll of 1859, with 
out granting consequential relief If the 

present suit were governed by tbe Civil 
Procedure Code of 1^5 , the plaintiff in 
the present case would certainly be entitled 
to the deolaration of his title to the land 
in suit, inasmuch as he was entitled to 
ask for consequential relief for the pos- 
session of some of the properties in suit 
of which he was out of possession, he’d 
by the Subordinate .Indge. According to 
the learned Subordinate Judge ooose 
queotial relief could have been given to 
the plaintiff if be had asked for it and 
paid proper Court-fee. Tbe condition laid 
down in the aforesaid decision cf their 




Lordships of the Privy Oonneil at page 
187 of tbe report, for a deslaratory decree, 
that there should be “a right to conse- 
quential relief capable of being had in the 
same Court or in certain oases in some 
other Court”, is fully satisfied in this case. 

Tbe plaintiff, no doubt, actually prayed 
for consequential relief in this ease, namely, 
to recover R». 228-2.3 from tbe defendant 
ord parly, but this relief was not actually 
tn€d> ina^maab aa tbe olaim for money was 
compromised between tbe plaintiff and tbe 
defendant No. 3 during the pendency of 
the suit and the case proceeded only upon 
the declaratory issue. If the suit oould 
Btill be regarded as a suit for recovery of 
money on declaratioo of plaintiff’s title to 
the property in suit, the question whether 
declaratory relief could or could not be 
given in the Sonthal Pargaoas would not 
arise. But thie is doubtful, inasmuch as the 
claim for money was finally settled bet- 
ween tbe parties and tbe consequential re. 
lief ceased to exist thereafter. This may 

also be gathered from the aforesaid case of 
tbe Privy Council. 

The plaintiff is entitled to his decree 
only if the right to a declaratory decree 
created in the Sonthal Pargauas by section 
15 of the old Code of Civil Procedure could 

still be deemed to be in force in that 

territory. Section 15 of Act VllI of 

lt59 was deleted from the subsequent Code 
of Civil Procedure, and instead the Spejifia 
Relief Act (I of 187?) was introduced 
with more oomprehensiva aud detailed 
provisions relating to specific reliefs. 
Now, under this Act declaratory reliefs can 
be given in British lodii, except the 
scheduled districts, of which the Sonthal 
Parganas is one, The new Code of Civil 
Procedure is now in force in the Sonthal 
Parganas by virtue of section 10 of Act V 
of 19C3 and section 15S of tbe Code of 
Civil Prooedare (Act V of iMQS) Act 
VIll of 1859 is no longer in force in the 
Sonthal Pargauas. The new Code of Civil 
Procedure does net make provision for 
declaratory dejrees. Thus, although at one 
time declaratory decrees could be made in 
fc.ts in the Sjothal Parganas, it is doubtful 
whether they can be made now. 

The Sonthal Parganas was taken out of 
the purview of the General Laws on aeconnt 
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of the nnoivilised eocditioD of tbe people 
of the Parj^ane, aa ie stated in tbe pre* 
amble of Aot XXXS^II of 1855. In 1859, 
it wae eonsidered 6t to reaeive tbe benefit 
of dealaratory deorees, and there is no reason 
why it shonld not be aonsidered fit to aon* 
tiooe to exeraiee that right now. There 
does not, therefore, appear to be tbe inten* 
tion of tbe Legislature to take away this 
relief. Bat if tbe law, as it at present 
stands, makes it impossible to oonstroe it 
in favour of tbe right having been oon- 
tinned, the intention of the Legislature 
will be of no avail. Their Lordships, 
Cbitty and Hiahardson, JJ., wonld extend 
the prinaiples of the Speoifio Relief Aat to 
the Sonthal Parganas on groands of jnstioe, 
equity and good eonseienoe, tide Janardan 
Mahato v. Phairah Chandra Mondal (7). But in 
faae of the express exalusion of the Speoifia 
Relief Aat from the Sonthal Parganas, and 
in view of the dealaratory reliefs being a 
speaial mode of relief introduced reaently 
in England and in this aountry, it is 
doubtful whether tbe aoneiderations of 
equity, justice and good aonsaienoe would 
entitle a Court to grant the reliefs in that 
locality without any legislation. 

The point is not free from diffiaolty and aaies 
of this nature are frequently arising in tbe 
Sonthal Parganas. There has been difference 
of opinion among tbe lean ed Judges of this 
Court as well as of the Calautta High Court. 
We, therefore, consider it necessary to refer 
this case to the learned Chief Justice for 
constituting a larger Bench for tbe decision 
of the points involved in this case. 

The points referred to are as follows:— 

(1) Whether a Court in the Sonthal 
Parganas can refuse to grant a declaratory 
decree in a suit the value of which exceeds 
Rs. 1,000 simply because no consequential 
relief is prayed for ? 

(2) Whether an alienation of a property 
under attaahmeet of a Civil Court decree 
made by a judgment-debtor for the purpose 
of satisfying the claim of the attaobiDg 
creditor is invalid under rule 36 of the 
Sonthal Civil Rules ; and can the judgment- 
debtor be permitted to queslicn tbe validity 
of the purchase made by the vendee for 
Iona fide and valcable consideration? 

and 

(3) Wbetler Article 13 of the Limitation 


Act applies to tbe present suit for declar- 
ation of title based on a deed already held 
to be invalid in execution proceedings, no 
prayer to set aside or vary the order of tbe 
executing Court being made? 


Messrs. 8. M. Mullick, J, Prasad and 
N, N. Sen, for the Appellant. 

JUDGMENT. — This case came before a 
Division Bench of this Court on appeal 
fro'U a decision of tbe Deputy Commissiouer 
and District Judge of Dumka, dated the 
2l8t May 1918. The facts iu the case 
may be shortly stated. The defendant 
first party, Kado Mahto, was the proprietor 
of a one-anna share in Afawza Barodi which 
he mortgaged to the defendants second party, 
who in turn assigned their naortgage to 
tbe defendant third party. Kali Cbaran 
Sahu. Kali Cbaran then got a decree on 
the mortgage-bond and attached tbe pro- 
perty in suit. On the 25tb March 1913, 
whilst tbe property was under attachment, 
Kado Mahto, the original proprietor, sold 
the prooerty to the plaintiff for the sum 
of Rs. 895. That sale was made with a 
view to satirfying the decree obtained by 
Kali Cbaran and conrequently to avoid 
the sale of the property. Out of tbe pro- 
ceeds of the sale to tbe plaintiff, the 
decretal amount under the mortgage-decree 
was paid into Court on the 20th April 
1913 and the exeention oase was accord- 
ingly struck off. Kali Oharan, it appeared, 
had a further claim against the defend- 
ant first party, Kado Mahto, and he 
iostituted a suit to recover the amount 
due, and before judgment attached the 
same property on the 27th April 
If the sale made to the plaintiff by Kado 

Mahto was valid and subsisting, it followed 

that the attachment of the property by 
Kali Cbaran fm a debt due from Kado 
Mahto was not a valid attachment and the 
plaintiff thereupon entered an objeobon to 
the attachment made by Kali Cbaran. 
His objection wag, in tbe first instance, 
allowed by tbe Deputy Collector and that 
decision was affirmed by tbe Collector. 
But on appeal to the Deputy Commis- 
eioner the decision was overruled and that 
decision, which went on revision to the 
Commissioner, was upheld. The 
upon which the objection to the attaco* 
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moot was dismissed by the Deputy Oom* 
missioner aod the Commissioner was that, 
under rule 36 of the Sonthal Civil Rales, it 
18 provided that, where property is attaoh* 
ed in proseediogs before the Courts men- 
tioned in those rules and the attaobment 
is published in the manner direoted there- 
after, the iudgment'debtor shall be inoom- 
petent to alienate or enoumber the attached 
property. The plaintiff, having failed to 
get the attachment set aside, in order to 
stay the sale of the property, was compelled 
to pay into Court the amount of the decree 
for which Kali Cbaran bad sued. He 
accordingly paid into Court the sum of 
Rs. 228 and some odd annas in order to 
satisfy the claim of Kali Charan, and that 
claim having bean satisBed, all further pro-- 
ceedings in that suit came to an end with 
the result that the property was released from 
attachment. The plaintiff, considering that 
he was aggrieved by having had to pay 
into Court the sum of Rs. 228, and con- 
sidering further that there was some cloud 
cast upon his title by the decision of the 
Sonthal Parganas Court, bronght the present 
snit claiming a declaration that the sale 
by which he purchased the property from 
Kado Mahto on the 25tb March 1913 was 
a valid and subsisting sale and not void 
as stated in the execution-claim. He 
further claimed, as consequential relief, the 
payment back from Kali Cbaran of the 
sum of Re. 228'2-3 whish he had paid into 
Court to satisfy the latter’s claim. He did 
not claim pDssession of the property, although 
it was found by the lower Court that he 
was out of possession of a portion there- 
of. 

When the case came before the Sub. 
ordinate Judge he diemieeed the claim on 
various grounds. First of all, be decided 
that the Kobala under which the plaintiff 
claimed was not valid, because a sale, such 
as that under which the plaintiff claimed, 
he considered was void under rule 36 of 
the Sonthal Civil Rules. He further came to 
the conclusion that the suit was one in 
the nature of a suit to set aside a deci* 
eion or order of a Civil Court in any pro* 
ceeding other than a suit and that it was 
governed by Article 13 of the Limitation 
A,ct, and, as the suit had been instituted 
ujore than one year after the date when 
tho ©so^otioH'Case in which the plaintiff’s 


objection had been made and decided, be 
thought that the snit was barred by Limita. 
tion. The learned Subordinate Judge also 
came to the oonclnsion that the Specific Relief 
Act was not in force in the Sonthal Parganas 
and that a snit claiming a declaration in 
the terms stated in the plaint was bad in 
law. 

That decision was affirmed upon appeal to 
the Deputy Commissioner. 

The matter then came before thisConrt 
and, in a considered judgment, the Court 
came to the conolnaion that the reasons 
given by the lower Appellate Conrt for 
its decision oonld not stand bnt as it 
tbongbt the poinls were not free from 
diffionlty and were frequently arising in 
this Conrt it refeired the matter to a 
Full Bench for determination. The points of 
law which have been raised for our deter* 
mination are, — 

(1) Whether a Court in the Sonthal 

Parganas can refuse to grant a 
declaratory decree in a suit, the 
value of which exceeds Rs. 1,0C0, 
simply because no oonseqaential 
relief is prayed for P 

(2) Whether an alienation of a property 

under attaobment of a Civil Court 
decree made by a judgment.debtor 
for tbe purpose of satisfying the 
claim of tbe attaching creditor is 
invalid under rule 33 of tbe 
Sonthal Civil Rules; can the judg- 
ment-debtor be permitted to 
question tbe validity of the 
pnrohase made by the vendee for 
bon<x fide And valuable oonsiderationP 
and 

(3) Whether Article 13 of tbe Limitation 

Act applies to tbe present suit 
for declaration of title based on 
a deed already held to be invalid 
in execution proceedings, no 
prayer to set aside or vary tbe 
orler of tbe execnting Court being 
made ? 

With regard to tlie first point, it was 
urged by the learned Vakil on behalf o 
the appellant that this is not a snit merely 
for a declaration beoanse what is asked 
for is not merely a declaration of the validity 
of his purchase but consequential relief in 
the nature of a claim to recover back 

Rs. 223 paid into Court in tbe executiou 
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^oceediog id the previoDs Fait. So far as 
that ifi eoQserned, that portioD of the «laim 
bad been settled before the oaee oame to this 
Court and, therefore, there is do coDeequential 
relief aoy longer elaimed in this suit and, 
•onseqoeDtly, it beaomee noDeeessary for the 
Court to deal merely with the guei*tioD of 
tbedeelaratioD, UDlesa it ia satisOcd that tbie 
is the olasa of ease in whiah a deelaraticD 
ought to be granted apart from any oonf equer* 
tial relief sought. As it appears, however, 
that the plaiotiil is out of posgession of 
Bome portione of the property be now 
aabs that hia plaint may be amended 
by elairaing that ho may be put in poseeiBion 
of that part in reepeot of whieh be has 
been held to be out of poesessico and he has 
deelared his willicgcees to pay an ad raforem 
Oourt'fee upon the valuation of the properly 
as stated in the plaint. That being eo, it 
follows that the claim should not be treated 
as one eoroirg under the Speoiffc Relief 
Act and aFkiog merely for a deolaration (f 
title without any coneegDentia) relief. In 
the cireomstanoee, therefore, the 6rst question 
submitted to us does not rtally arise, because 
this being a ease asking not for a declaration 
of title only, but also for consequential relief, 
there oan be no doubt as to the juricdiotiou 
of tbe Court. 

With regard to the second question, it is 
unnecessary to deal with this at any length. 
The judgment of tbe Court which referred 
the matter to us has dealt at some lergth 
with this point and we are entirely in agree- 
ment with tbe conclusion arrived at by them. 
That oouelDsion is based upon a decision of 
their Lordships of the Privy t'ounoil in tbe 
saee of Anund Loll Doss v. JuVodhur Shntf (I ), 
which dealt with the effect of section 240 of 
Act VIII of 186.^, where the words were, if 
arything, more stringent than tbe words used 
in rule. G of the Sonthal Civil Roles. Tbe 
words in section 240 cf the / ot of 1859 were 
that, an alienation during the oonlinusLce cf 
the attachment shall be null ac.d void. Their 
Loidebipa in that case ohetrvfd : *‘ll oi nld 
scarcely be held, in fact it was- soarttJy 
maintained in argument, that a sale n ade to 
a bona fide purebaser by the vendor could be 
set aside by the vencor himself. ,The words 
must, therefore, be read with some limitation 
. . They were intended fer tbe protsetion 
of tbe creditor who bad obtained ezeoutioD.” 
Although that deoieioD is not a decision upon 


tbe partioolar rule in question, there oan be 
nn denbt that the principle there applied 
applies with equal, if not greater, force to 
tbe pre.^ent case and, looking at tbe rule as 
it stands, we have no doubt whatever that tbe 
intention of that rule was specifically and 
solely to protest the decree bolder. Where 
tbe’e bas been a bona fide sale by the judg* 
ment-deblor of tbe property for the purpose 
of paying eff the deoree holder, then it does 
not lie in tbe month of tbe judgment-debtor 
to question the validity of that sale as between 
himself and tbe purchaser. 

With regard to the third question submitted, 
whether Article 13 of the Limitation Act 
applies to tbe present suit, we consider that 
that Article bas no application. Tbe suit 
is not one in effect to set aside tbe decision 
of the ezecuting Court nor is it necessary that 
that deoision should be set aside before tbe 
plaintiff is entitled to institute tbe present 
suit. All that was decided in tbe ezeoutiou 
proeeediogs wap, that tbe attachment should 
not be ret aside. That was tbe decision. 
Inc'dentally tbe Court bad to come to the 
ooDclueion that the purchase made by the 
present plaintiff was not a valid purchase, but 
that attachment bas subsequently been set 
aside by payment into Court of tbe amount 
due to tbe decree-holder and, therefore, in so 
far as that decision had any binding and 
valid effect, it is quite unnecessary for 
present purposes that tbe order therein made 
should be set aside at all nor indeed does tbe 
plaintiff seek to have it set aside. So far as 
his claim for tbe Rs. 228 is concerned, it 
might have created a difficnlty on that point. 
Bat that has already been settled and, there 
f''re, we, are no longer ocooerned with tba*, 
but it is perfectly clear lo our minds that (he 
preterit suit for a dcolaiaiion ie in no way 
barred by limitation merely by reason of tie 
fact that a suit to alter or set aside tl e deci- 
sioD or order of the Civil Court in any other 
preoeeding in tbe suit under Article 13 ef 
tbe Limilalifn Act is barred within ore 
jeai. At) hltfcb« y staled, the present is not 
etch a enit, iitr le it i eoe^^ary tl at mob 
a tuit st ould le brtOKhl as a cordition 
precedent to tbe present suit. In cur opinior, 
this appeal rught to be allowed with costs 
to the aprellant befere ihe Trial Court and 
(be lovrfi AppeJlals Court, tut as no me 
appiaieu lui lie leeponcente in lie High 
Coprt there will be po order as to eoste 
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either io this appeal or in the appeal before 
the Divieion Benob. The appellant will be 
entitled tn a dealaration of bis title to the 
property in enit and an order for possession 
of tb%t portion of the property of whiab be 
has been foand by the lower Oonrts to be oat 
of possession. This deeree will not be exeoat* 
ed nntil the appellant has paid the Court* 
fee appropriate to a sntt elaiming a oonse- 
qaential relief in the natare of possession. 
The defiait nnder this bead be has reokoned 
at Rs. 183. This matter may be referred to the 
Stamp Reporter to sbeok and report thereon. 
The plaint will be amended by adding: thereto 
a prayer elaiming eonGrmation of possession, 
or if be should be found out of posiession 
then that possession should be granted to 
him. Let the plaint be amended asoord* 
ingly. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Cj 7I(. Revisio.N No. 151 op 1919. 
November 16, 1920. 

Frtsenti — Mr. Justise Piggott and 
Mr. Justise Walsh. 

KANHYA LAL— Dkfbndant— 

PsTlTIONEa — APPELLAttT 
V€TSti6 

Firm JAGANNATH PERSHAD. 

HANUMAN PERSHAD, through 

JAGANNATH PERSHAD— Plainuff— 

R^spowpeNT. 

Civil Procedure Code {Act V of 1908\ s, 115, Sch, 
II, para. 16 — Arbitration^ Order of reference^ Obj^^c* 
lion to validity of refer ence — — Material 
irregularity* 

After an order of reference to arbitration, it is 
too late for either party to object to the form of the 
proceedings anterior to the reference or to the form 
of the issnes [p, ^68, col 1 ] 

V here after tho submission of au award tho 
Court rererses the order of reference to arbitration 
and sets asiie the award on the solo ground of some 
supposed defect in the order of reference, it acta 
with material irregularity in the exercise of its 
juriediotiou within the meaning of section llo of tho 
Civil Procedure Code, [p bo9, col 1.] 

Uivil revreioD agaioet tue oider of the Snb- 
ordinate Judge, Gawopore, dated the 16tb of 

September 1919. 


FIBSBAD, 

The Hon’ble Dr, T, B, Sapru&nd Messrs. K. 
N. Katju and D. 0» Banerjt, for the 
Appellant. 

Messrs. B, E. O'Oonor and Badri Nuruin, 
for the Respondent. 

JUDGMENT. 

Walbh, J.— In tbia ease a suit was 
brought in the Conrt of the Subordinate 
Judge of Cawnpore by a 6rm named 
Jagannath Prasad, ete., against one Kanbya 
Lai, who was alleged to be 22 years of 
age, for damages for non-delivery of goods. 
The defendant alleged infancy, and a written 
statement was died npon bis behalf by one 
Laehmi Narain in whieh the eontraet was 
denied, and the defenaes of infansy, and 
of wagering were set op. Issues were 
settled by the Judge on tbe 9th January 
1919. Tbe question of tbe defendant's 
minority was separately tried, and was 
desided against him in Marsh, When the 
day for tbe trial, in May, arrived the 
parties deoided to refer their dispute to 
arbitration, and the issues which bad been 
struek were, by order of Conrt, referred 
to an arbitrator, who made an award on 
the 23rd June in favour of tbe defendant, 
bolding that, altbougb the defendant was of 
age, there had been no oontraot, and dismiss- 
ing tbe snit. 

On tbe 25th June tbe plaintiff Bled 
objeotioDS in tbe Court of the Subordinate 
Judge praying that tbe award be set aside. 
These objeetions alleged. (1) Fraud and 
oollusion between tbe defendant and tbe 
arbitrator, and neoessarily, therefore, mis- 
aonduatb) the arbitrator; (2) Failare by 
the defendant to Ble a written etatement 
of bis own after the deaieion against him 
as to his agr, and (3) Further trumpery 
aomplaints of the natare of mieaonduat 
against the arbitrator not neaessary to 
partieolarize here. 

On tbe 16th of September, in epite of 
tbe faat that tbe defendant had adopted 
the written statement of Laobmi Narain, 
and that the is-ues originally settled bad 
been expressly Jtferred to the arbitrator 
by tbeCouit, the bnbordinate Judge held 
that tbe absenee of a further written 
statement by the defendant invalidated tbe 
referenoe and tbe arbitration, and that, 
therefore, the award was invalid, and be 
set it aside. Tbe defendant now applies 
to this Court in revision to quash tbe order, 
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and an objeation is raieed to the jnrisdiotion 
of this Court to ioterfere. This objeotion 
gives rise to a teohnioal question of Eome 
diffianlty. 

The decision of tho Subordinate Judge 
is olearJy indefensible. The ground upon 
which he has interfered is no ground at 
all for questioning either the arbitration 
proceedings, or the award. Both parlies 
were bound by the order of reference as 
to ail matters covered by it, including 
the pleadings as they then stood, and the 
issues as settled. After the order of re- 
ference, it was too late for either party to 
object to the form cf the proceedings 
anterior to the reference, or to the form 
of the issues. The defendant could not 
have done so himself, and the plaintiff 
had lees ground, if poisible, than the 
defendant for objecting to the absence of 
a fresh written statement as the prejudice, 
if any, would affect the defendant alone. 
The ground upon which the learned Judge 
has acted i?, in fact, an objeotion to the 
decision of the arbitrator in the guire of 
an objection to the proceedings of the Trial 
Court, and the decision of the Subordinate 
Judge amounts to a reversal of the order 
of reference passed by the same Court, 
without any change in the circumstances, 
except the execution of the order by the 
holding of the arbitration and the making 
of the award. In other words, it is equi- 
valent to an order refusing to stay the 
suit where there has been not only an 

agreement, but an order to refer to 

arbitration. It is not so in termr, other- 

wi'^o it would be appealable under section 
104. 

In the course of the argument, we were 
referred to the case of Ghulam Khan v. 
Mohammad Hassan (1), the leading authority 
in the Privy Council cn Arbitration Law 
as laid down in the Civil Procedure Code, 
and to that of Luiaioan v. Lachiya (2), a Full 
Bench decision of this High Court reported in 
12 Allahabad Law Journal 57. In both cases 
a decree had been passed in accordance with, 
and not in excess of, an award, so that the 
point to be decided differed from the question 
now raised. It ii necessary, therefore, to 

(1) 29 C. 107 (P.O.).6C. W.N. 226; 2ft I. A. 61; 12 
M. L J. 77; 4 Bom. L. U. 161; 8 Sar. P. C. J. 154; 25 
r. 11. 1902. 

(2; 21 lud. Cu9. 959; 12 A. L. J. 67; 80 A. 69. 


examine the principles established by those 
oases, which are, of course, binding upon ns. 

Their Lordships point out that the Code 
deals with arbitrations under three beads. 
Only the first of these need concern us, 
namely, where the parties to a litigation 
refer to arbitration any matter in the 
suit, so that all proceedings are under the 
supervision of the Trial Coort, Subject to 
that, an arbitrator has a free hand. If he 
proceeds regularly, and desides the matters 
referred to him and no others, he may 
make any error of law or fact with re- 
ference to the matters actually in dispute 
without power of redress to any party, 
and if the award is duly made and an 
application to set it aside is refused by 
the Trial Court, that Court has no option 
but to pronounce a decree in acsordauce 
with it. Against such decree there is no 
appeal. Turning to Schedule II of the 
Code, paragraph 15 provides the grounds 
npoc which an award may beset aside. Siuoe 
the case of Qhulam Khan v. Muhammad 
Huitan (1) (supra) was decided, the worde‘*or 
being otherwise invalid” have been added, 
w ilhont in any way affecting tbedecision or 
the reasons given by their Lordships of the 
Privy Council. But reasoning mainly from 
that expressioQ the Members of the Fall Bsoah 
in Lutatean v. Lachiya (2) were unanimouB 
in saying that the original Court, and no 
other, should decide any objectioos to the 
award on the ground of invalidity from 
any cause whatever. That is (o say, the 
otherwise invalid” must not be construed 
as e^usdem gtneru with what has gone 
before it. Accepting to the full that con- 
etruotioD, it is necessary to point out that 
some limitation must be placed upon the 
words so sonstroed. They cannot mean 
that a decision merely adopting an idle 
or wanton objection, however absurd aud 
irrelevant, would be a decision of 'invalidity 
from any cause whatever.” We think the 
meaniug to be put upon the language of the 
Fall Bduch is, that the decision mast be a real 
decision cf some ground, no matter what, 
which, if it existed, would invalidate an award. 

In fuct, paragraph 15 prescribes and delimits 
the jnrisdiotion of the original Court; 
"No award,” it says, “shall be set aside 
except, etc.” The ground taken and adopt- 
ed in the decision of this case is no gronod 
affecting the validity of the award at alb 
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It ii merely a deoisioD that the Court 
ought not to have referrred. la that a 
matter affeotiog the validity of the award 
onoe the dispute baa been referred P On 
this point their Lordships say f Qhulam 
iS^an V. iSohammad Raisan (1)]: In oases 
falling under Head 1” (as this oase now 
does) "the agreemeent to refer and the 
applioation to the Court founded upon it 
must have the ooneurrenoe of all parties 
oonoerned and the aotual referenoe is the 
order of the Court. So that no qut$tion 
can arite at io the legularity of the pro- 
ceedings up to that point" The deoision 
before us in faot questions their regularity, 
and is based upon it. It appears, there- 
fore, to u3 that the Judge has travelled 
outside his juriadiotion as expounded by 
the Privy Counoil, without deoiding ary 
ground in any way affeoting the validity 
of the award. In the ordinary way revi- 
sion would, therefore, lie. The Privy Counoil, 
however, have pointed out in Qhulam's case 
(1) that in oases where an attempt is 
made to review, or avoid the deoision by 
arbitration on the merits, revision is more 
objeotiouable than an appeal, beoause the 
Boality of the award would be open to 
question. But in Qhulam's case (1) they took 
pains to explain that the applioation io 
revision was avowedly an applioation to 
set aside the sward, and also (page 18o) 
that the Judge in the original Court had 
not exeroised a jurisdiotion not vested in 
him by law, or failed to exeroise bis 
jurisdiotion, or aoted in the exeroise of 
his jurisdiotion with material irregularity. 
In our opinion, the Judge in this oare 
had no jurisdiotion to reverse the order 
of referenoe, whiob he has in subsianoe 
done, and in setting aside the award on 
the sole ground of some supposed defeot in 
the order of referenoe, wbioh was irrelevant, 
he has aoted with material irregularity. 

We have taken pains to make the posi- 
tion clear, ae, although the result of our 
order will be to restore to the award that 
finality wbioh the Legislature intended, it 
must not be euppceed that we desire to 
depart, or have io any way departed, from 
the prinoiple of inviolability whiob attaobes 
to deoisioDS, either upholding or rejeot- 
iog objeotions under paragraph 15, when 
they are in faot deoisioos npon real objeotions 
of invalidity to the arbitration prooeedings 
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and award. 

The order of the Court i>, Ifcat the 
order of the Subordinate Jndge cf the 
20th September 19l9 be set aside, and the 
applioation to have a deoree pasted in 
aooordance with the award be restored to 
the file of the Court to be dealt with 
aooording to law. The plaintiff must pay 
the oosts in this Court and of the prooeedings 
in the Court below. 

PjGGOTT, J, I agree that the order oom- 
plained of is quite unsustainable, and I am 
olearly of opinion that the defendant most 
be allowed some legal remedy against it, 
so that the only proper ending to the suit,* 
Deoeesarily, is a deoree diemissing the eame 
in aooordance with the award of the arbi- 
trator. The diffiouUy wbioh has been dis- 
flufstd in the judgment of my learned 
brother, strikes me as in substance a ques- 
tion only of procedure. I have myeelf 
long iDolined to the view that, under the 
present Code of Civil Procedure, the inten- 
tion of the Legislature was to impose a 
somewhat stringent limit on the revisional 
jurisdiotion of this Court by the nee of 
the words, “any oase wbioh has been de- 
cided,'' in eeotion 115, but at the came 
time to open a wide door of relief to 
litigants who have been prejudiced by errors 
of preoednre on the part of the Trial 
Courts by means of the rroviaions of 
section 106. I certainly think that those 
Hcn'ble Judges who are disposed (o accept 
the mere rigid view of the effect of sec- 
tion 115, to wbioh I have above referred, 
ought to be prepared to give a very Jiberai 
interpretation to the words “affeoting the 
deoision cf he case” in seotion 105. Possibly 
if I were certain that my own individual 
view in this matter would prevail, not only 
at this etage but thrrughont this particular 
litigation, I might bo dispoced to hold that 
the proper oouree for the defendant was 
to wait for the final deoree of the Trial 
Court and to challenge the order setting 
aside the award in his memorandum of 
appeal, in the event of the suit ending in 
a deoree against him. 1 am aware, however, 

that there is oorisiderable cot fliot of jodioial 

opinion over the interpretation of the words, 
'affeoting the deoision of the oase” in ceo’ 
tion 105, Civil Prooedare Cede, and 1 
oertftiLly tbirk it would be enjust to the 
defendant if he were to fail in the present 
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appliflatioD by reason of any donbts I might eeedinff i 
entertain as to the spplioability of this Criminal 
Courts revisional jurisdistion and later on regard tc 

be deprived of his remedy by way of appeal defendant 

on aMOUDt of any jndioial opinion regarding plaintiff 
the operation of section 105 of the same 14th Oat{ 
Code. For these reasons, subject only to into a dt 
this reservatioD, that I do net stand oom- Beotion 14 
mitted to the proposition that an order arbitratioi 
hke the one here complained of could not was provi, 
be challenged in a petition of appeal under defendant 
section 105, I concur in the order which has ing arops 
been passed. 

Order set aside. trAta «« 


[1921 


ceedipg under section 145 of the Code of 
Criminal Prosedure between the parties with 
regard to all the plots in suit, in which the 
defendants were the Brst party and the 
plaintiff was the second party. On the 
14th October U09 the parties had entered 
into^ a deed referring their dispute under 
section 145 case and also other matters to the 
Arbitration of five Pleaders. In the deed it 
was provided, amongst other thiugs, that the 
defendants first party were to reap the staud* 
ing srope and take possession of the fame. 
On the basis of these provisions, the Magis- 
trate, on the 15th October 1909, made an 
order to the effect that the defendants first 
party would remain in possession. The 
present snit was iustiiuted on the 23rd 
November 1915. The learned Munsif held 
that the snit having been instituted more 
than three years after the date of the 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decaee No. 2148 

OF 1917. 

May 13, 1920. 

Sir Asutosh Mookerjee, Kt., 
Acting Chief Justice, and Justice 
Sir Ernest Fletcher, Kt. 
BHARAT CHANDRA DEB abo other) — 
Dbfbbdahts — Appillants 


order of the learned Magistrate iu 
the section 145 case was barred under 
Article 47 of the Indian Limitation Act. On 
appeal by the plaintiff, the lower Appellate 
Court held that the compromise referring 
the dispute to arbitratirn, when brought to 
(be notice of the Magistrate, ousted hie juris- 
diction and, therefore, the order of the learned 
Magistrate was ultra tires. The learned 
•lodge 13 that view of the ease held that 
the suit was not hatred under Artiele 47 of 


versus 

RAM SUNDAR OHOVVDHURr— 

Plaintiff, and others — RB sPosoEhTs. 

Limitation Act {IK of IdOSJ, Sell t, Arts. 47, 14?— 
Order auardirig possession under section 14^, Criminal 
Procedure Code, made tvithoiif jurisdiction— Suit to 
recover possession ^ Limitation applicable. 


the iedian Limitation Aet and decreed the 
suit aeecidingly. The defendants Nos. 2, 
3 acd 8 have, therefore appealed to this 
Court. My sontention is that, nuder Article 
47 of the Indian Limitation Act, a person 
bonrd by an order under section 145 of the 


Wiiere in a proceeding imdor aection 145 of the 
Criminal Procotliiro Code un order is made awanliiig 
|»osses8iou of immoveable ])roperly, but that order 
is mado without jurisdiction, a suit to recover posses, 
aiotiis, as regards limitation, goverencil by Article 14'^. 
and not by Article47, of Schcdnle I to the Limitation 
Act. []>. 86;^, col, 2.] 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Sylhet, dated the 
8tb of June l917, modifying that of the 
Muneif, Additional Court, at Sun^ragunj, 
dated the 4th of Dseember 1916. 

FACTS appear from the judgment. 

Baba Birendra Ohandra Dey, for the Ap- 
pellants. — The facts of the ease are briid/ 
these. The suit was for recovery of posses- 
sion of seven plots of land ou declaration of 
plaintiff’s title thereto, There was a pro* 


Code of Criminal Procedure has to sue for 
potsrssioD within three years from the date 
of (he Megtstra'e’s order. The question 
that would coDsequeutly next arise, therefore, 
would be whether (he order of the Magistrate 
was binding on the parties. Here the Magis- 
trate’s order was passed on the. admieeious 
contained in the deed referring the dispute 
to (he arbitrators and was, therefore, legal 
and valid. Even if the Magietrate’s order 
be held to he not warranted by the provieioos 
of rectioD 145, clause (4), the order at most 
wouid be illegal and not a nnllily. The 
Magistrate bad jurirdiction to institute the 
prooeedirge under section 145 and if, instead 
of dropping the prcceediugs under the cir- 
ooitelaDeee, the Magistrate pasred an order 
in favour of the defendants first party he 
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aoted illegally in the exeroise of bis jaris> 
diotioD. The order mast be witboat jarts* 
diotion id the striot sense of the term 
and not in the loose eoDse in whiob it is 
nsed^for the parpose of seetion 15 of the 
Charter Aot. Hefers to Paladugu Paraiura- 
mayya v. ValU Bamachandradu (1), Yar 
Mohammad Saha v. Hayat Mohammad Saha 
(2), The Magistrate’s order tbongh illegal 
is valid and binding on the parties, antil 
revetaed by a snperior Conrt. Refers to 
Mungul Pershad Dichit v. Oriia Kant Lahtra 
Chowdhury (3). Here the order, even eon- 
eeding the same to be illegal, was not set 
aside by any snperior Coart and is, therefore, 
binding on the parties. The suit having 
been broaght more than six years from the 
date of the order by the Magistrate is, 
therefore, barred by Article 47 of the Indian 
Limitation Aot. 

Babn Hemendra Kumar Das (»itb him 
Baba JAindra Mohon Ohoudhury), for the 
Respondents. ~ The appeal is oonoluded by the 
dndings of fast. The faot that the matter 
was settled by the arbitrators was brought 
to the Dotioe of the Magistrate before the 
passing of the hnal order. Bat, therefore, the 
effeot of that in doing away with the dispate 
whiob was the sabjeot* matter of the prooeed* 
ings under seetion 145 was not oonsider* 
ed by theMagistrate whiob be was bound todo. 
Refers to olaase (5) of seetion 145, Criminal 
Prooedure Code. The oases referred to in 
PaLadugu Parasuramayya v. Valli Kama* 
chandradu (1) and I'ar Mohammad Saha 
V. Hayat Mohammad Saha (2), are clearly 
distinguishable. Hence 1 submit, the matter 
having been settled by the award of the 
arbitrators, the Magistrate was not any 
longer competent to deal with it under 
section 145. That being so, the provisions 
of Article 47, Limitation Aot, do not at all 
affect my case. The oaee woold be governed, 
as has been rightly by the learned Jadge, by 
Article 142, and not Article 47. 

Baba Bvendra Chandra Dey, replied in 
brief. 

JUDGMENT. 

Mo(K!bjeb, Actq. C. J.— This is an appeal 

(1) 21 Ind. Caa. 664j 38 M. 432; 14 M. L. T. 392; 
(1913) M. W. N 87J. 

‘2, 42 Ind, Cas, 768; 22 C. W X. 342; 18 Cr. L. J. 
1024 

(3j 81. A. 123: 8 C. 51 (P.C.>j 11 0. L, K. 113; 4 
Bar. p. C. J. 249; 4 Ind. Dec (n. b ) 32. 


07 turee or tne aeteodants in a suit for 
reeovery of possession of land on establish* 
ment of title. 

The Court of first instance dismissed the 
suit as barred by limitation under Article 
4? of the Schedule to the Indian Limitation 
Act. 

Upon appeal the Subordinate Judge has 
held that the case is governed, not by 
Article 47 but by Article 142, and has made 
a decree in favour of the plaintiff with 
regard to five of the plots in suit. 

On the present appeal, the decision of the 
Subordinate Judge has been challenged on 
the ground that Article 47 should have 
been held applicable. In our' opinion, this 
contention is not well-founded. 

Article 47 provides that a salt “by any 
person bound by an order respecting the 
possession of immoveable property made 
under the Code of Criminal Procednre, 189d 

or by any one claiming under such 

person, to recover the property comprised in 
such order” must be instituted within three 
years from the date of the final order in the 
case. It cannot be disputed that, to attract 
the operation of Article 47. it must be shown 

that the order mentioned was an order made 

with jurisdiction, for if the order was made 
without jurisdiction, there is not, in the 
eye of law, an impediment to bs removed 
and the person who instituted the suit cannot 
be deemed to be bound thereby. In the pre- 
sent case, the plaintiff contended that the 
order under section 145 of the Criminal Pro- 
cedure Code was made without jurisdiction 
The records of the proceeding under seetion 
145 have been destroyed and the only 
proof of the order is an entry in the 
register of criminal proceedings which shows 
that, on the loth October 1909, the Magistrate 
made an order that the disputed land do 
remain in the possession of the first party 
Prtwa/.jcie, an order of this description was 
made with jurisdiction. But the plaintiff 
has given evidence to establish, and that 
evidence has been accepted by the Snbor. 
dinate Judge, that on the 14th October 1903 
the disputing parlies referred the matters in 
difference between them to arbitration The 
Eubmiesion has been produced and ’shows 
that the parties had come to a settlement as 
to the poeseEBion of the dispeted property 
They ^d agreed that the prodeee woeld be 
takeu by one of the parties, while the other 
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wonli receive mesne proGts, and that they 
would hold possession aoaorliog to sash 
decision as might be given by the arbifcratora. 
The evidence further shows that this refer- 
ence to arbitration was brought to the notice 
of the Magistrate before the order was made 
on the day following. Oonsequantly, the 
case was covered by sub-section (5) of 
section 145 of the Criminal Procedure Code, 
which provides ns follows:—* Nothing in 
this eection shall preclude any party 00 re- 
quired to attend, or any other person inter- 
ested, from showing that no such dispute 
as aforesaid exists or has existed, and in 
such case, the Magistrate shall cancel his said 
order and all farther proceedings thereon 
shall be stayed, but, subieot to each can- 
oallalion, the order of the Magistrate under 
flub section (1) ehall be final.” In the case 
before us what happened was that, after the 
initial order of the Magistrate had been made 
with jurisdiction, the dispute between the 
parties ceased and there was no longer an 
apprehension of a breach of the peace. Conse- 
quently, it became incumbent on the Magis- 
trate to cancel his order. The fact that he did 
not cancel the order cannot give validity to the 
order that he made. This view is sapported 
by the decisions in Kalamnd Singh v. Kamsih- 
Ufar Singh (4) and Sadhu Biiioas v. Mahamad 

Alt Bitioat (5). 

liaferenoe has been made on behalf of the 
appellant to the oases of Yar Mohammad Saha 
V Hiy-il jJioHani 5(j/ia (2) and Paladiiju 
rarasuramayga v. Valh lUmichandradu (1), 
which are clearly diatinguifchable. In the 
first of these oases, there was no compromise 
between the dieputiug parties and it was 
impossible to say that the dispute between 
them had come to an end so as to terminate 
the jurisdiction of the Magistrate to make 
anordersoas to avert the apprehended breach 
of the pease. What happened in reality 
was that one of the parties found his 
evidence so unsatisfactory that he collapsed 
and practically abandoned the proceeding. 
In the second case also, the order was not 
made without jurisdiction. The order was 
made without proper enquiry, but an order 
BO made by a Court of competent jar^sdic 
tion cannot be said to be an order made 

(.1) 8 lud. Cub. 16 C. W. N. 271; U Or. L. J. 
^^(5) 9 lud. Cus. 107; 15 0. W. N. 668; 12 Cr. L. J. 32. 


[ 19^1 

without jurisdiction, it was at best an order 
made by a Court of competent jurisdiction 
which acted in the exercise of its jurisdiction 
illegally or with material irregularity. The 
same observations apply to Paladugu ParasU' 
ramayya v. Valli Pamachandraiu (1), 
Oangadharam Aiyar v. Sankarappa Naidu (6) 
and Bhagwan Das y. Bhana Mai (7), 

We are of opinion that in the present case 
the Subordinate Judge correctly held that the 
order under section 145 was made without 
jurisdiction and the suit was oonsequeutly 
governed by Article 142. 

As regards the merits, the decision of the 
Subordinate Judge does not involve aoy 
error of law. The appeal is, oonsequeutly 
dismissed with ooets. 

Fletcsbr, J.~1 agree. 

Appeal dismisied, 

(6^ 9 Ind, Cas. 2S.5; 9 M. L. T. 91; 12 Cr. L. J. 47. 

(7) 14 Ind Cas. 686; 64 P. R. 1912; 137 P- W- «• 
1912. 


LAHORE HIGH COURT. 

SiCJHD Civil AppiXL No. 1979 op 1920 . 

January 27, 1921. 

Present; — Mr. Justice Chevis. 

Musammal UTMI— Pliimtipp— 
Appellant 
versus 

MHAL CHAND — DiPiiNDAMT— 

T7 a DA tf n V M T 

ranjah Tenancy 1887 ;, k 69 -/ o ,^ 

tenancy and tcnancy-in^common, distinction bettveen 
Suf vivorship, prmciplc of, applicability of, 

Tho principle of survivorship applies only iu the 
case of a joint tenancy, [p. 864, col. 1.] . 

* Whore there are defined shares in a tonanoy, « 
fcot a case of a joint tonauoy but merely one 
fonanoj-in-comraon. [p. 863, col. 2.] 

Second appeal from the decree of the IJ'S* 
trict Judge, Amritsar, dated the 20fch 
1920, roversiug that of the Munsif, First OIa8»i 
Amritsar, dated the 2Qd December 1918- 

Lala Kahan Ohand, for the Appellant. 

Lala Shaukat Rat, for the Reapoudent. 
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JUDGMENT. 

The genealogisal tree is as follows 


r 

Harm Singb^ 
Jawahra, 

-“'r- 

Nibal Chandi 
defendant. 


TABA SINGH, 

i 

I 

Dbarm Singh, 

Natha, 

1 

Ishor Singh, 

1 

Sobba, 

0 . s. p. 

) 

Lehna Singh, 

0, 8, p. • 


■ 1 


f 1 

Bua Ditta, Bawa. 
married 

Musammat 

Utmi, plaintiS, 

1 r 

Teju Hira. 

0. 8. p. 

I 

Narain, married 
Musammat Asa Dai. 

I 

Dhana, 

0, fl. p 


The Eait relates to the land of whiob 
Lehna Singh was the oooapanoy tenant. 
The whole land was held np to 1903 in the 
following shares: — 

Lehna Singh ... i 

Boa Ditta, Bawa and 
Tejo, sons of Natho... ... i 

On the death of Lehna Singh a mutation 
entry was written up by the Patwari in May 
1903, in whioh it was stated as the eause of 
the mutation entry, that Lehna Singh had 
died on the 5th November 19C2. The new 
entry was made as follows: — 

Jawhara, son of Karam Singh ... J iy 

Afttsommai Utmi, widow of Bua Ditta 1 

and Bawa... ... ... 5 i U 

Hira and Afusamrnat Asa Dai ,,, ^ 
Afusammat Utmi and Bawa ^ 

It is evident from the new entry that not 
only Lehna Singh had died but Bua Ditta 
and Teju bad also died before the date of the 
entry. Mutammat Utmi now sues to recover 
possession of that share whioh was taken 
by Jawahra in 1902. Her suit has been dis- 
missed by the learned District Judge who 
holds that, under seotion 59 of the Tenanoy 
Ast, Musammat Utmi has no right of suooes- 
eioD to the oosupanoy land held by her 
husband’s oollaterals. Tbroaghout the pro- 
seedings, it seems to have been assumed that 
Bua Ditta died before Lehna Singh. In this 
Court, however, it has been urged that Bua 
Ditta survived Lehna Singh and that he, 
therefore, suooeeded to his share of Lehna 
Singh’s land and that his widow now has a 
right to sneoeed to her husband. In support 
of this eontentioD the plaintiff has prodooed 
a oopy of an entry in the death register, 
Bhowiug that Boa Ditta died on the 8tb 
January 1903. The defendant has, however, 
retaliated with a oopy of an entry in the 


death register, showing that Lehna Singh 

died on the 8th February 1903. I take it 

that these entries are reliable, and I oertaioly 

regard them as mush more reliable than the 

entry made in May J903 by the Patwari, who 

presumably would not be very particular as 

to the date whioh he gave of the death of 

Lehna Singh. An inoorreot entry as to date 

would not in any way effeot the merits of the 

new entry whioh was to be made as regards 

ownership. I ooneider, therefore, that the 

lower Courts have rightly gone on the as. 

sumption that Bua Ditta predeceased Lehna 
Siogh. 

On behalf of the plaintiff it is urged that 

the tenancy was a joint tenancy and that, 
even if Bua Ditta died before Lehna Singh, 
hie widow would still succeed and that 
Jawahra had no right whatever to take a 
share as he was not one of the tenants holding 
jointly along with Lehna Singh. Reliance 
18 placed on two Revenue Rulings, Agar Singh 
Y. phana ( 1 ) and Ohanda Singh v. Jiwan Singh 
(2), ID support of the propojifcioD that this 

rulings make 

no distinction between joint tenancies and 
tenancies-in- common, and have never, to the 
best of my knowledge, been followed by this 
Conrt ; and the principle laid down by this 
Court [see ifohru v. Mutiaddi (3) and Khan 
Singh V. Uardit Singh (4)J ie that, where 
there are defined shares in a tenancy it is 
not a case of a joint tenancy but merely one 

of tenancy. ID. common. In the present case 
the shares have all along been dedned, and 

fl! I90a. 

i9n K^v • ■ 5 P. w, K. 

(3) 109 P. R. 1801 (P. B ) 

(4J 100 P. R. 1908, 46 P. VV. R. 1907. 



8«4 INDIAN OASES, 

KiVDABPi MAO V. BAMWABI LAL MAO. 



1 hold that the teoanoy was not a joint 
tenansy and that the principle ofsaivivor* 
ship does not apply. Under section 59 of 
(he Tenancy Act, the widow of a collateral 
has no right of soccession and, therefore, I 
consider that Musammat U(mi, the present 
plaintiff, was not entitled to any share in the 
oconpancy tenure of Lsbna Singh, This being 
so, it, of coorfe, follows that she has no 
right lo recover possession from the eon of 
Jawabrs, even if it be assamed that Jawahra, 
too, bad no right to get any share in the 
oecnpanoy of Lebna Singh. The learned 
District Judge’s desiaion dismissing the suit 
inUEt, therefore, stand. I may remark that the 
tenancy was partitioned in 1913 and, tbore* 
fore, in any ease, the plaintiff would only 
be entitled to recover her share, t.e., one* 
fourth of the land for which she has sued. 

The appeal is dismissed with sosts. 

Appeal dismitsed. 


CALCUTTA HIGH COURT. 

Appeal krom AppeLLATii: Dkcrke No, 670 

OP 1918. 

August 10, 1920. 

Praent i — Sir Asutosh Mookerjee, Kt , 
Acting Chief Justice, and Justice Sir 
Ernest Fletcher, Kt., 
KANDARPA N AG— Plaintipp 
— Appellant 
versui 

BANWAttI LAL NAG and others — 

Respondents. 

ConHent^ihxree^lMicf agaxnft forfeiture, principle 
of^ applicability of—Con$cnt*d€cree providing for pay^ 
ment of money on certain date^Xime for payment, 
tvhethet can be extended, 

Wlioro a coii50iit*tlecrec givod offt»cfc to an agree- 
incut which embodies a right to forfeiture, the Court, 
ill the exorcise of its c(|uitub]o jurisdiction, is cuni* 
petont to grant such rolif*f against forfeiture, as it 
might have granted if there had been no consent* 
decree and a suit hud been instituted to enforce the 
compruiuiso. [p. ^^6 col. 2 j 

Where a censent-docrce provides fur the payment 
of money <>u a proscribed date, time is not of the 
essence of the contract, and tho Court is competent 
to grant an extension of lime for making (he pay* 
meut. [p. 868 col, 2,J 


Appeal from the decree of the District 
Judge, Bankura, dated the 9th of January 
1918, reversing the decree of the Munsif, 
Fir.it Court, at Bichnnpnr, dated the 22ud of 

March 191':). 

PACTS appear from the judgment. 

Babu Monmothanath MitUr, for Babu 
Ki6\ori Lai OhQiUr,€e, for the Appellant.— 
It is true that the time for payment of 
the money was originally fixed by cousent 
of parties, but the Trial Court was quite 
competent to extend the time and to afford 
relief against forfeiture. Section 148 
cf the Code of Civil Procedure might not 
in terms apply, but there Is nothing to 
prevent the Court from acting on prinoi* 
pies of equity. The District Judge is 
clearly wrong in laying down the general 
proposition that, where the time for per* 
formance of an agreement has been 6xed 
by a consent order, the time cannot be 
enlarged except by consent. The rights 
and liabilities of the plaintiff and the 
defendant are embodied in the contract of 
the parties which is contained in the sou* 
sent'decree. The contract is not the less 
a contract because there is superadded the 
command of the Judge. See Wentworth v. 
Bullen (1), The consent-order was, therefore, 
subject to the ordinary incidents of a cod* 
tract. The agreement between the parties 
embodied a right to forfeiture. It was, 
therefore, subject to the ordinary incident 
of Buch an agreement, vie., relief against for* 
feiture. The fast that the agreement was 
evidenced by a consent-decree cannot take 
away the ordinary incident attached to such 
an agreement. The Court, in the exercite 
of its equitable jurisdiction, is competent to 
grant such relief against forfeiture as it 
might have granted if there had been no 
consent decree and a suit had been iDstitoted 
to enforce the compromise. See KrtshM 
Bai V. Hart Oovind Kulkatni (2). Refers 
also to Nagappa v. Venkat Row (3), Lahh' 
rnanastcami Natdu v. Raugam7na (4), Kumara 
Vfukata Petumaly, Thalha Ramastratrig Ohettg 
(5). The doctrine of the applicability of tee 

(1) (182>)) 9 B. & 0. 840s 33 R. 11. 363, 0 L. J- 
(u s.) K. B. 83, >09 B. B. 813. 

31 B. 16; 8 Bom. L. R. 813; 1 M. L. T. 3,0. 

<3) 24 M. 2U6. 

(4) 26 M. 81. _ .T 

(5) 9 Jml. Cu8. 6:5, 86 M. 75; (1911) I M. W- 
290i.e M.iL. T. 4b7, 21 M.L. J. 709. 
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principle of relief against forfeiture to consent 
decrees is of very extensive application. 
See Ramgopal Bdookerjei v. Masseyk (6) 
and Balkiihen Das v. Bun Bahadur Singh 
(?)■ Refers also to Jamir Fakir v. Ram 
Lai Ohote Okoiodhury (8) and Shashi Bhushan 
Banerjee v. Oharutkila Debt (9) and Mahodeo 
Proiad V. Narain Chandra (10), Surendra 
Nath Baneriee v. Secretary of State for India 
in Council (11). 

Baba Peari M.ohan Ohaiterjee (with him 
Babn Krishr.alal Banerfee), for the Respond- 
ent.*— A coDsent'deoree can be varied only by 
consent. Section 148 of the Civil Prnoedare 
Code is of no assistanoe to the appellant. 
The appellant having entered into an agree- 
ment cannot, on bis failure to perform bis 
part of the contract, seek the assistance of 
the Court of Rqoity to grant him relief against 
forfeiture. He had no title to the disputed 
land and, therefore, no forfeiture oould occur. 
Even if be had any, he is not entitled to any 
relief against forfeiture as he made several 
defaults. The agreement must be strictly 
enforced, Time was of the essence of the 
contract. Refers to Lackiram v. Jana 
Yesu Mar.g (l2), Refers also to Harakh 
Stngk V. Saheb Stngh (13), Ohandanbala 
Dehi V. I rolodh Chandra (14', Sa).adi 
Begam v.. Dilatoar Hueoin (15). 

Babu Manmathanath Mitter replied. 

JUDGMENT. 

MoOKiRjgr, Acto. C. J.— This is an 
appeal by the plaintiff in a suit for recovery 
of possession of land upon declaration < f title. 
The disputed property belonged to one Dina 
Nath Nag who left four eons, ^andarpa Nag 
(the plaintiff), Banwari Lai Nag (the 6rst 
defendant), Psshupati Nag (the second de- 
fendant) and Sasi Bhusan Nag, since 
deceased. The third and fourth defendants 
hold a decree for money against the Nsg 

f6) (1857) 13 S. D. A. lOI; 15 Ind. Dec. (o. s.) Si**. 

(7) 10 I. A. 162: 10 0. 303 P. C.); 13 O. L R. 8925 
7^Ind. Jur. 6645 4 Sar. P. C. J. 4865 5 Ind. Doc. (N. s.) 

(8) 82 Ind. Caa 697. 

(9) 86 Ind. Cas. 309. 

224 1“*^' Caa. 121i 24 C. W. N. 330; 30 C. L. J. 

iii! 24 C. W. N. 645. 

i\l\ « h. E. 668. 

(n)6 c. L.j. m. 

^9 ^225 9 C. L. J. 251. 

Via) 47 Ind. Caa. 4; 40 A. 579; 10 A, L. J. 625. 
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brothers and in execution thereof purchased 
the property at an auction-sale held in 1911. 
The ease for the plaintiff is that, as the 
ancsstral homestead of the Nags was sitnated 
on the property sold, the exeontioD'purohaaers 
agreed, on their request, to re convey the pro- 
perty to them upon payment of Rs. 250 and 
costs incidental to the sale, but that the 
first two defendants, bis brothers, fraudulently 
took a conveyance on the 9th Septembsr 
1913, in their names alone. The plaintiff 
accordingly prayed that bis brothers might 
be directed to transfer to him his one- 
fourth share upon receipt of a proportionate 
amount of the purchase-money. The Nag 
defendants repudiated the claim as unfounded. 
Daring the pendency of the trial io the Court 
of first instance, the plaintiff and bis brothers 
arrived at a settlement on the 22nd March 
1916. The terms of the compromise were, that 
the plaintiff would get a decree declaring his 
title to the one- fourth share; that the plaintiff 
would pay to bis brothers in two instalments 
Rs. 195 as the value of the share as also the 
amount of the costs of the suit ; that the first 
instalment of Rs. ICO would be paid on the 
2i8t April 1916 ; that the second instalment 
of Rs. 95 would be paid on the 2l8t May 
1916, and that if payment was not made on 
the due dates, the defendants would become 
owners of the entire property. The petition 
of compromise was filed iu Court ou the same 
date and a preliminary decree was made 
thereon by consent of parties. No money, 
however, was paid by the plaintiff on either 
of the dates mentioned, but on the 22od May 
1916, be applied to the Court for extension 
of time, explaining that what had prevented 
performance of his part of the bargain, was, 
not bis laches but the conduct of the defend- 
ants. The Court extended the time for 
payment till the 2lot June 1916. Oo that 
date Rs. 145 was paid and an application 
made for a further extension of time. On the 
5th July 1916, the balance due was deposited 
and accepted. The defendants cauteuded 
that ths plaintiff had forfeited bis rights 
under the compromise and the consent decree, 
and that the Court had no aatbority to 
extend the time under section 148, Civil 
Procedure Code. Toe objection was over- 
ruled ou the 4th Angast 1916, and the 
preliminary decree was made absolute on the 
5th September 1916. Upon appeal, the 
District Judge has reversed that deoiBion 
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and haa dismiiaed tbe anit on the ground 
that aeation 148, Civil Prooedure Code, had no 
appliaation, and that, where the time for 
performanae has been 6xed by a conaent 
order, the time eannot be enlarged esoept 
by ooDsent. Tbe plaintiff has now appealed 
to this Court and has argued that, although 
section 148, Civil Procedure Code might not 
in terms apply, the Trial Court was competent, 
on principles of equity, to afford relief against 
forfeiture, even though the time for perform- 
ance had been 6xed originally by eoneent 
of parties and a consent-decree made on tbe 
basis thereof. The question raised is by no 
means free from difficulty, and requires 
careful examination. 

Two principles are well settled with regard 
to the nature and operation of consent-decrees. 
In tbe first place, there is high authority for 
tbe proposition that a ooDsent-deoroe is just 
as binding on the parties thereto as a decree 
after a contentious trial, Snulh American 
and Afcrtcan Oo., In re (16). The Bellcairn 
(17), Jen^tins v. Robertson (18), Thomson 
V. Moore (li-), Irish Ljni ComwiMi'on v. 
Byart (20). This rule has been repeatedly 
recognised and applied in Indian Courtr, 
Nicholas V. Asphar (21), Bajlakshmi Dastee v. 
Kotyayani Dame (22), Faleh Ohand v. Nar- 
singh Das (23), Amrila ^undari v. Sherajud’ 
din Ahamed <24), ffttmara Venkata Perumal v. 
Thaiha Bamaswamy Ohetiy (6), Thiruvambala 
DeirVar v. Ohinna Pandaram (26). In tbe 
second place, it is equally well-settled that a 
consent-decree eannot have greater vali- 
dity than tbe compromise itself. As was 
observed by the Court of Appeal in Hudders- 
field Banking Co. v. Lister (2o), the real truth 
of the matter is that a eoneent order is a 
mere creature of tbe agreement, and if greater 
sanctity were attributed to it than to the 


(16) (1895) I Ch. 37i 12 R 1; 71 L. T. 504} 43 W. 
11. 131} 64 L.J. Cli. 189. 

(17) (188.5) 10 IM). 161; 55 L.J.P. P; 6 Aap. M. C. 
603} 63 L. T 6S6} 34 W. R. 65. 

(18) (1867) 1 Sc. & Ulv. 117. 

(19) (1880) 23 L. R.Ir. 599. 

(20) (1900) 2 Ir.Reji. 666 at p. 584; 6 Ir. L. R. 618. 

(21) 24 0. 216} 12 Ind. Dec. (.n. s.) 810. 

(22) 12 Iixl. Cus. 464; 38 C. 639 at p 674. 

(23) 16 Ind. Can. 966; 22 0. L. J. 883. 

(24) 29 Ind. Cus. 166; 19 0. \V. N. 665. 

(26) 84 Ind Cae. 57; 40 M 177; 30 M L J 274} 
(1916) 2 M. W. N. 43; 4 L. W. 303. 

(261 (1805) 2 Ch. 273} 64 L. J. Cb. 523; 12 H. 331} 
'i2 L T. 703} 43 W. U. 667- 


original agreemenf itself, it would be to give 
tbe branch an existence which is independent 
of tbe tree. To use tbe language of Kay, L J., 
the consent order is only the order of tbe 
Court carrying out the agreement betweeu tbe 
parties. Tbe same idea was expressed in 
different terms when Parke, J., said in Went^ 
teorih V. Sullen (1), that "tbe contract of 
the parties is not tbe less a contract and 
subject to the incidents of a contract, 
bsoanse there ie snperadded tbe command of 
the Judge.” This statement was quoted 
with approval by Erie, C. J., in Lirvesley v. 
Qilmort (27), and by Cbitty, J., in Oonolan v. 
Leyland (2S). Tbe doctrine bae been recog- 
nised and applied in a long series of oases 
in this Courl; Bajlakshmi Dassoe v. Katyayani 
Dtisiee ( 22 ), Kshelra idoni Dasi v. Amodini 
Dasi (29), Keshob Panda v. Bhohmi fanda 

(30) , 'Umeshananda DutJhav, Mohendn Prosod 
Jhi (31), Lai Behary Mitra v. Nagendra 
Noth Ohjtterjes (-32), Amrita Sundari v. 
Kherajuddin Ahamed (24), Qalstaun V. 
Woomesh Ohanira Bannerjee (33), 

From tbe second of the two principles 
enunciated above, Jenkins, C. J., in Krishna Bat 
V. Hart Govmi Kulkarni {2) drew thecoocle- 
eion that, where tbe consent-decree gives effect 
to an agreement which embodies a right 
to forfeiture, tbe Court, in tbe exercise of its 
equitable jurisdiction, is competent to grant 
each relief against foifeiture ae it might have 
grantnd if there bad been no consent decree 
and a suit bad been inetituted to enforce tbe 
compromise. It was pointed out that as, under 
the Code of Civil Procedure, Order XXIlf. 
rule 3, the decree is to be in aooordanoe 
with tbe agreement, it cannot be deemed to 
have altered tbe relations of tbe parties as 
they existed under tbe agreement, and as 
it was an incident of those relations that 
tbe right of forfeiture wae subject to relief 
that incident must still apply when tboae 
relations are established by a decree paesed 
in aooordanoe with the agreement. This 

(27) (1806) 1 C. P. 670; IH&R 849j 36 L. J- 
C. P. 351| 12 Jui-. (n. 8.) 874; 15 L. T. 386. 

(28) (1884) 27 Ch. D. 032} 64 L. J. Oh. 123; ol 0. 

T S 95 

(29) 16 Ind. Cas. 611. 

(80) 21 Ind. Oas. 633; 18 C. L. J. 187. 

(31) 11 Ind. Oas. 2‘<0; 14 C. L. J. 337 at p. oi9, 

(32) 16 Ind. Caa. filO; 22 0. h. J. 26 =. 

(33) 85 Ind. Oaa. 850; 44 0. 789; 26 0. L. J.SOi- 
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ooinoidoB with the view previoasly expressed 
by the Madras High Coort in Nagappa v. 
Venkat Row (3), and Lakshmanatwami Naidu 
V. Ranganima (4) followed in Kumara Venkata 
Perumal v. Thatha Ramagwdmy Ohetty (5); 
Beaman, J., ampliBed the same point of view 
when ha etafed, referring to the deoision in 
Great North West Oentral Railway v. Oharlehoie 
(34), that by private agreement oonverted into 
a deeree, parties ooold not empower them- 
selves to do what they oonld not have done by 
private agreement alone. This logieally 
leads to the oonolnsion that the Court 
eould not be oompelled to enforoe the 
agreement onquestioningly and literally ; 
the deeree is to be deemed, bo long as it 
stand'’, as only the indisputably eorreot 
presentment of the oontrast, subjeot neoes- 
sarily to the inoidents of suoh a aontrast 
wbioh inelude equitable relief against a 
forfeiture as not the least important and 
welbestablisbed. A party to a oontrast 
embodied in a oonsent deoree oannot be 
held to have renounoed any inoidental ad- 
vantages for equitable reliefs of whieh, upon 
the fase of the eontraot itself as presented 
in the deeree, he might ordinarily have 
olaimed the benefit; Kum'ira Venkali Perumal 
V, Thatha Ra}na$wamy Ohetty (5). 

In Krishna Bai v. flan Qovind Kulkarni 
(2) the right to forfeiture was eontained 
in a eonsent deeree whereby the statue of 
landlord and tenant was established between 
the plaintiff and defendant, and the prinoiple 
enuneiated therein has been applied in sub- 
sequent eases between landlords and tenants, 
as in Balamhhat Ravjihhat v. Vinayak Qanpal- 
rao (35^, iurendra Nath Baner.ee v. Secretary 
of State for India in Oouncil (11), Thayyavi’ 
malachi v, Raiali (36^ It is plain, however, 
from the judgments of Jenkins, 0. J., and 
Beaman, J,, in Krishna Bai v. Hari Qooind Kill- 
harni (2), that the prineiple enunoiated therein 
was not intended to be restrieted to oases 
where the relationship of landlord and tenant 
is created or recognised by the deoree. An 
examination of the cases in the reports 
*^ 0 W 8 that the doctrine of the applioa* 
bility of the principle of relief against 

^^(34) (1899) A. C. lU; 68 L J. V. C. 25, 79 h. T. 

Cttd. 716; 35 11. 339; 13 Bom. L. It. 

(8‘l) i2 Ind, Cas 334; (1911) 2 M. IV. h*. 327, 10 
ll- h. T. 326. 


forfeiture to consent-decrees is of very 
extensive application and has been at least 
twice recognised by the Judicial Committee. 
The principle was invoked as early as 
1857 by the Sadar Dewani Adalat in the 
case of Ramgopal Mo'ikerjea v. Masseyk 
(6), where an agreement bad been made 
for the settlement of a litigation between 
A. and 0. This agreement recited that C, 
was indebted to A. in a certain sum 
which 0, agreed to pay, upon remiesion 
by A. of part of bis claim, by two instal- 
ments at specified dates. The agreement 
then provided that if default was made 
by 0. in payment of (he instalments the 
remitted money was to be held due to A. 
by 0. and secured upon certain property 
in addition to the personal liability of C. 
The agreement was made the foundation 
of the decree in the suit. Default was 
made in the payment of the instalments, 
whereupon A. brought an action against 0, 
to recover the sum remitted. 0. resisted the 
claim on the ground, that the default, if 
any, was not attributable to laches on his 
part but was due to accident and that, in 
the cironmatanoep, be was entitled to relief 
against forfeiture. A Full Bench of the Sadar 
Dewani Adalat upheld this contention. The 
case was then taken on appeal to the Judicial 
Committee. Ram Qopal Mookerjea v. Samuel 
Masseyk (37). Lord Kingsdown, in an 
elaborate judgment reviewed the circum- 
stances of the case and held that the 
conduct of the parties justified the grant 
of relief against forfeiture to the defendant. 
A similar view was adopted by the Judicial 
Comirittee in the case of Balkishen Das v. 
Run Bahadur Singh (7) ; remarks made 
therein show that ooneent-decrees were 
asEumed to be subjsot to the application 
of the principle of relief against forfeiture 
although it was ultimately held that, in 
the events whieh had happened, relief 
should not be granted against the forfeiture 
incurred under the clause eontained in the 
consent deoree for the payment of suras 
of money in instalments. The same view 
was adopted by this Court in the case 
of Jamir Fakir v. Hum Lai Qhose Ohowdhury 
(8) where money was payable on a specified 
date under a consent-decree and forfeiture 
was to ensue in default of punctual pay- 


(37) 8 M. I. A. 239, 2 W. B. P. C. 43, 1 guth P 0* 
. 1 V. U. J. 760| 19 B, K. 621. 
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ffiOEt. IliDstratioDS of the application of 
this principle will be found in some recent 
decisions of the Madras High Conrt. Thop, 
in Ana Sheikh Mohidin Thirngan v. 
Vadivalagianambia Filial (38) relief was 
granted against forfeiture under a ooneeut* 
decree which provided that the defendant 
ebould give op possession of the land 
decreed to him on his failure to pay the 
plaintiff a sum certain on a date fixed. 
This was followed in the case of Bheena 
Venkotaramana v. Bommini Qurappa (39), 
where also the compromise decree provided 
that the plaintiff should recover the properly 
in suit unless the defendant paid into Court 
a certain eom of money within a certain 
date. To the fame effect is the decision in 
Ramayanam Jogamma v. Enamayylra hama 
lakshmt (40), where the consent-decree in 
a suit by a Hindu widow for recovery of 
land from the reversioners of her husband 
provided that she should obtain possession, 
unless the defendants punctually paid into 
Court a prescribed amount as maintenance 
within a specified period. It was ruled that 
time was not of the essence of the contract, 
and that relief should be granted against 
forfeiture on the ground that the power of 
tbe Court to grant relief against the 
enforcement of a penal clause is not confined 
to contracts between landlords and tenants 
incorporated in a compromise decree but 
extends to compromise decrees generally. 
Tbe substance of the matter then is that 
the circumstaroe that a consent'decree has 
been passed on the basis of a compromise, 
does not oust the jurisdiction of the Court to 
grant relief against forfeiture, tbe Court 
must determine whether, on equiiablo 
groundsy relief would have been granted 
against forfeiture if it bad been called 
upon to enforce tbe agreement itself. An 
exhaustive enumeration of all tbe classes 
of cases where Courts of Equity have 
granted relief against forfeiture need not 
be attempted here. It is sufficient to point 
out that the general principle just enni oiated 
explains and justifies tbe deoisiens in 
Uttavx Chandra Krithy v. Khtira Uoth Ohalto- 
padhya (41), Hutahh Sirgh v. Sahib tirgh 

(38) 22 Il( 1. Cas. 87j (1914) M. W. N. 92. 

(39) 28 lud. Cub. 070j 28 it. L. J. 488j 2 L. W. 
537. 

(40) 30 Ind.Cns. 248j 3 L. W. '635. 

(41) 29 C. 677. 


(13) , Ohandanhala Debiv, Prooodh Chandra Boy 

(14) and Snashi Bhushan Banerjee v, OharU’ 
shila Debt (y) which uniformly recognised 
tbe principle that time is of tbe essence of 
the agreement, when, in tbe course of 
proceedings by the judgment-debtor to 
set aside an execution sale, a compromise 
is made among tbe decree- bolder, judgment* 
debtor and execution purchaser that oo 
payment of tbe judgment debt within a 
prescribed period the sale shall staud 
cancelled, while upon failure to make 
such payment tbe sale shall stand ecu* 
firmed. In such cases, as tbe parties 
intended in the first conception of the 
agreement to make time tbe essence of 
the contract, the Court would not be 
competent to extend tbe time, except by 
consent of all tbe parlies concerned, Oo 
tbe other band, as we have seen, time 
has not been deemed to bs of tbe esseuce 
of the contract when the agreemeut is 
for the payment of money on a prescribed 
date whether upon default of payment on 
that date money or laud is forfeited. We 
are not uomindfnl that in Bapu v. Vilhal (42) 
and Lcchiram v. Jana Yesu Mang (12), 
Scott, C. J., who had been a party to tbe 
decision in Balambhat Ratjihhat v. Vinayah 
Qanpatrao (35) stricrly applied the dictum of 
North, J„ in Australasian Automatic ^\eighing 
Machine Co. v. Walter (43) that a couseut* 
decree can only be varied by consent, 
expressed himself in favour of restriction 
of tbe rule to cases of landlords and teuants 
and declined to treat it as applicable to 
cases of vendors and purchasers. In this 
conueotioo, it must be remembered that 
the judgment of Scott, C. J,, in Burjord 
Dhun;ibhai v. Jamshed Ehodaram Irani (44) 
where he had held that time was of 
tbe eseeuee of tbe contract in agreements 
for tbe sale of land had not yet been 
reversed by the Judicial Committee ; Jamshed 
Bho'iaram Irani v. Burjorti Dhunjihhat (46). 

It ip, however, well-settled now by the deci- 
sion of tbe Judicial Committee that in 

(42) 27 fnd. Cas, 134; 16 Bom. L. B. 670 (no/c). 

(43) 1 1891) W. N. (Eng.) 170. ^ ^ _ 

(44) 20 lud. Cas. 469; 33 B. 77; 16 Bom. L. 

406. 

(45) 32 lud. Cas. 246; 43 1. A. 26; ^0 B. 289; 23 
C. L. J. 368; 30 M. L. J. 186; 3 h, W. 239| 19 M. L. J . 

184; 14 A. L. J, 226; (1916) 1 M. W. N. 229; 18 BoBI. 

L R IA3, 20 O. W. N. 744 (P. 0.). 
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•aaes of speoiBo performanoe of ooDtraais 
to sell real estate, equity whieh governs 
tbe rights of the parties looks, not at 
the letter bat at tbe sabstanoe of tbe 
agreement, in order to aseertain whether 
the parties, notwithstanding that they named 
a speoifie time within whioh sompletion 
was to take plaoe, really and in sabstanoe 
intended more than that it should take 
plaoe within a reasonable time. This aeeords 
with the dootrine formnlated by Lord Cairns 
in Tillev v. Thomas (46) and by Lord 
Atkinson and Lord Parker in Sttckney v. 
Keehle (47), See also Dagenham (TAames) Bock 
Oo., In re (48), ^ahadeo Trosad v, Karain 
Chandra (10). We may add that we are 
hot oonoerned here with the qnestion of tbe 
right of a Coart to grant relief against 
forfeiture under a deoree whioh is not 
by oonsent as in 5a;;adr Began v Bil^war 
huaatn (15) or nnder a decree made in 
aooordanoe with statatory provisions whioh 
reserves power to tbe Conrt to grant an 
extension of time; Bodh Sarain v. Mahomed 
3foofa (49), Akkach Mondal v. Aminuddi 
Mullik (wO). We hold aooordingly, Srst, 
thit in tbe sase before us the jurisdiotion of 
tbe Trial Court to grant relief against 
forfeiture was not ousted by the oiroum> 
stanoe that the agreement bad been followed 
by a oonsent-deoree and, {secondly, that the 
nature of cbe agreement was suob as entitled 
tbe Court to grant relief against forfeiture 
on equitable grounds. The view taken by 
tbe Difctriot Judge that as the agreement 
bad orystalized into a deoree the Trial 
Court was deprived of Its power to grant 
relief sannot be supported. Jt has not 
been argued here that if the authority 
of tbe Trial Court to grant relief against 
forfeiture were deemed established, its deoi> 
sinn oould be susoessfuliy ohallenged 
on the ground that the rxeroiee of its 
disoretion had been so manifestly erroneous 
as to justify interferenoe of a Court of 
Appeal, and plainly the question oanuot 
* be ueefully dieouseed from that point of 

(16) (1867) 3 Ch. App. 61; 17 L. T. 422j 16 \V. R. 
166. 

(47) (1916) A. 0.386; 84 L. J. Ch. 269; 112 L. T. 
661. 

(48) (1873) 8 Ch. App. 1022; 43 L. J. Ch. 261; 21 
W. R. 898. 

(49) £6 C. 639; 3 C. W. S. 628; 13 Ind. Dec. (s. s.) 
lOIO, 

(60, 60 led. Cas. 937; 23 C. W. N. 439. 


view in a Conrt of seeond appeal whioh oannot 
investigate the faots. 

Tbe result is, that this appeal is allowed, 
the deoree of the Distriot Judge set 
aside and that of the Court of first instanse 
restored. There will be no order for 
oosts either here or before the Distrist 
Judge. 

Flbtchir, j.— I agree. 

Appeal lilhwed. 


ALLAHABAD HIGH COURT. 

Seco-'td Civil AppsiL No. 1100 op 1917. 

January 21, 1921. 

Preaeni'. — Mr. Justine Ryves and 
Mr. Justice Gokul Prasad. 

R4M GHULAM avd axothbr— PLiiNfipps— . 

Appellants 

versus 

Musamnat MBNDA — Dependant 
— Rsspondbxt. 

Rcjisrran'on Act (XVI of 1908^, «. 77 — Suit for com' 
pulsory regislralion— Court, duty of. 

Ill a suit brouglit for the compulsory registration 
of a salc.dccd all that a Civil Court has to couaidur is 
the gcDuinenoss of the deed and not its validity. 

Seoond appeal from tbe deeision of tbe 
Distriot Judge, Cawnpore, dated tbe Ist June 
1917. 

Mr. P. L, BinerJ, for the Appellants. 

Mr. A. N. Sanyal, for the Respondent. 

JUDGMENT. — This appeal arises out of a 
suit brought for the oompnlsory registration 
of a eale-deed whioh was said to be ezeouted 
by one Harjas on the 2Dd of January 1916. 
Tbe first Conrt dcoroed the suit, Oo appeal 
however, the learned Distriot Judge held 
that Harjas did not ozeouto tbe salo^deed of 
his own free-will and he allowed the appeal 
and dismissed the Roit, There was no olear 
finding in his judgment as to whether, as 
^ matter of faot, Harjas bad or had not 
ezeouted the sale deed. We referred this 
i-aao to the Court b^low and the finding has 
been returned to the effeot; that Harjas did 
exeonta the sale deed. No objeotion has 
been taken to this finding. It seems to us that 
all that the Civil Court has to oonsider is the 
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geuniDeness and not the validity of the deed. 
See Kanhat/a Lai v. Sardar Singh (1). In 
this view of the ease, we allow the appeal 
and, setting aside the deoree of thelower 
Appellate Conrt, restore that of the Conrt of 
first instaiiee with aosts inalodiog in this 
Court fees on the higher soale. 



Appeal allowed. 
29 A. 284; 4 A. L, J. 171; A. W. N. (It07); 46. 


COURT OF THE ELECTION COMMIS. 
SIONERS, CENTRAL PROVINCES. 


paper mvalid. But where the certificate required 
to be appended to the nomination paper if 
obtained and appended by the candidate, instead 
of by the proposer and seconder, tlie nomination 
IS invalid, [p. 876, cols. 1 & 2 ] 

The declaration of an Election Agent made by a 
candidate does not require to bo stamped to render 
it valid. The mere fact that snch a declaration is 
written on a stamp-paper, and the signature of the 
candidate is attested by a Snb-Divisional Magis. 
trate, would not alter the nature of the documenh 
and make it an invalid declaration. |.p 877, col. l.J 
Tlie fact that a candidate is, at the time of his 
nomination, a raciiiber of a Legislative Council 
constituted under the Government of India Act, 
1912, does not disqualify him from seeking election 
to a Legislative Council constituted by the Govern* 
mcnt of India Act, 1919. [p. 877, col. 2.] 

The mere fact that a nomination paper is posted 
by a peon under the directions of the seconder, does 
not render tbe nomination invalid, [p. 878, col. 1.] 


Petitiom under Election Rules. 
January 9, 1921. 

Prewnf;— Messrs. W. R. Dhoble, M. R. 
Pathak and H. P. Bhargava. Oommisiiooers. 

SADASHEO WAMAN KELKAR— 

Petitioner 

4 

ter sue 

flao Sdhih R. V. MAHAJANI— 'Respondent. 

berar Electoral Raid, >•,. 10 (2), 27, 28, 29 (1), 
Regulation if, cl. (ii) — Electiori petition- Qovernor, 
poiver of, to dismiss petition— Election, scheme of — 

Acts required to be done hg proposer nr seconder, whe- 
ther can be delegated— Certificate-Single certificate, 
whether contemplated— Certificate obtained by candi- 
date, effect o}— Election Agent, declaration of, whether 
should bear stamp — Declaration written on stamp 
paper and signature attested by ilagislrate, effect of 
—Government of India Act, 1912, Council constituted 
under, niemher of, eligibility of, for election to 
Council constituted by dovaninent of India Act, 1919. 

Under rule 29 (1 1 of tho Berar Electoral Rules, 
the Governor of the Province has power to dismiss 
un election petition in those cases only in which tho 
required security for costs is not deposited in accord- 
ance with the provisions of rule 2R. I he figure 27 
in rule 29 (1) is a misprint for 28. fp. 87 , col 
The principle of the whole scheme of Elections 
under tho Berar Electoral Rules is, that what is 
required to bo done by tho proposer, or by the 
seconder, or by tho candidate, or by an elector, 
cannot bo pcnnitlcd to bo douo by his agent, unless 
ibore is clear authority for it. Whore, therefore, 
ibo rules rcqulro the noiuiuatiou paper of a candidate 
to bo transmitted to tbe Returning Olllcer by tho 
I>i'op 08 or and seconder, its transmission by the candi- 
dato is not a proper transmission and renders the 
jjomiuatiou invalid, [p. 876, col. 1.] 

Tho certification of the facts required b}' clause 
(ii) of Regulation II of tho Berar Electoral 
Rules, need not necessarily bo by means of only 
a siiiglo certitiento. Tho certification of those facts 
by means of two or inoro certificates given by 
different officers would not render a nomination 


Mr. A. 8. Athale, for the Petitiooer. 

Mr, K. 0, Damle, R. B., for Respondent 
No. 1. 

Mr. V. K. Ramadpt for Respondent No. 2, 

REPORT.— For the one seat allotted to 
the West Berar NoD^MohammadaD Urban 
OoDstituenoy of tbe Central Provinees Legisla* 
tive CoDDoil, there were two candidates, (I) 
Reo Sabeb R. Y. Mahajani, respondent No. I, 
and (2) Mr. A. V. Khare, Respondent No. 2, 
The petitioner, Mr. S W Kfelkar.badpropored 
Mr. Kbare as a candidate and Mr 6 D. 
Gama, a Pleader of Akola, who is not a 
party to these preoeedirgs, was tbe se* 
eonder. Tbe oomiDation papers of the two 
candidates were sent tbrongb post to tbe 
Commiseioner, Berar, who was tbe Retorn- 
ing Officer for tbe Oonetitne^cy. That 
officer on scrntiniztDg Mr. Kbare'e nomina' 
tion paper was of opinion that it was on 
certain grounds invalid and be, therefore, 
rejected it. He found Rao Sabeb Mahajani's 
nomination paper to bein order and there being 
thus only one eandidate left for tbe seat, tbe 
Returning Officer declared tbe respondent 
No 1 as being duly elected. 

2. Tbe petitioner then presented this 
petition under rule 25 of the Berar 
Electoral Rules to tbe Hon’ble tbe Chief 
Oommiesioner— now His Excellency tbe 
Governor— who appointed os Oonamiesioners 
under rule 29 (2) for its trial. To tbe 
petition there was originally only one respond- 
en* oifed, and he was Hao Sabsb Mahajani. 

Mr K- are wa«, on bis own application, sob- 
segoenily joiied as a oo respondent to tbefl® 
proeeediogs before Qci 
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3. The petitioner urged that Mr. Share’s 
nomination paper was perfeotly valid and 
was wrongly rejeited hy the Betarning 
Offiser. He attaoked the eleobion of the 
respondent No. 1 on the groands that be 
was not under the rales eligible for eles* 
tion and that bis nomination paper was 
not in order. He, therefore, prayed that 
the election of the respondent No. 1 
ehoald be declared void and that the 
respondent No. 2 sbonld ba deilared as daly 
eleoted. 

4, At the oatsei, a preliminary objeotion 
was taken on behalf of the respondent 
No. 1 that the eleetion pstition was not in 
order and was liable to be dismissed by 
the Governor. The ground arged was that 
the petitioner ehonld have originally joined 
Mr. Kbare as a respondent to the 
petition as required by rule 27. The 
learned Pleader for the respondent No. 1, 
therefore, requested us that the point be refer- 
red to the Governor for His Esoelleney’s 
orders and to keep the enquiry into the peti- 
tion pending till the Boal orders were reoeiv- 
ed. On that preliminary objeotion we framed 
the folio ning issues 

(а) Is the eleotion petition liable to be 

dismissed beoause Mr. A. V. Kbare 
was not originally joined to it as a 
respondent P 

(б) If it was so liable to be dismissed, 

should the petition be sent baok 
to the Governor for His Eroellensy’s 
orders ? 

(c) Should Ihe present petition be kept 
pending till the receipt of those 
orders? 

5, We were of opinion that there was no 
force in the objection and that it was quite 
unnecessary to return the election petition 
to the Governor and to keep the present pro* 
csedings pending. In order to understand our 
reasons for overruling the objection, a refer- 
ence to the rules cited for the respondent No. 1 
in his support is necessary. These are rules 
Nos. 27, 28 and 29 (l) of the Berar Electoral 
Bales, as published in the Oentral Provinces 
Extraordittary Qaistte of the 5th August 1920. 
Bole No. 27 Isyi down that the petitioner, 
if he claims a declaration that a certain 
candidate has been elected, shall join as 
respondents all other oand'dites who wero 
Dominated at the eloction. Bole 23 requiroi 
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a deposit of escurity for costs by the petitioner. 
Bale 29 (l) runs ae follows: — 

“ If the provisions of the rule 27 are not 
complied with, the Governor shall dismiss the 
petition.” 

it was thus contended for the respondent 
No. 1 that, as the petitioner in bis petition 
claimed that Mr. Kbare bad been duly elected, 
he was under rule 27 bound to join him as a 
respondent and his not having done so, the 
petition was liable to be dismissed. 

6. To us, it appears that the figure 27 
mentioned in rule (1) was a misprint 
for 28. This will be apparent, if we compare 
these rules with their corresponding draft 
ruUs published in the Oentral trooinces Qatette 
of July lOtb last, and also with the corre* 
eponding rules for the Central Provinces. 
The Central Provinces Bales corresponding 
to 27, 2? and 29 are respectively 32, 33 and 

31. The wording of these rules is identical. 
Under rule 34 (0 of the Central Provinces 
Buies, the election petition is liable for 
dismissal, only if the provisions of rule 33 
are not complied with. In . rule 34 (1) 
DO mention whatsoever is m\'le of rule 

32. 

Similarly, in the draft rules the correspond- 
ing numbers were 26, 27 and 2b. In rule 23 
(1) of the draft rules, mention is made of 
rule 27 and not of 26. It, therefore, appears 
that, when the rules were finally passed, they 
were re-numbered as 27, 28 and ;r9 and that 
through iaadvertence the original figure of 
27 appearing in the last rule was left no- 
corrected. 

This will show that the Govarnor has 
bsen given power to dismiss an election 
petition only in case the required security 
foro 39 t 8 is not deposited. The petition is thus 
not liable to be dismissed for the non joinder 
of any party. 

7. Even assuming that the figaro 27, as 
given in rule 29 (1), is not a misprint for 2*, 
and even assuming that the petition was 
liable to be dismissed by the Governor, the 
Commissioners had no power to return it. 
They could not go behind their own appoint- 
ment and refer balk the petition to the 
Governor, on the ground that it was not in 
proper form and wa^ therefore, liable to ba 
d^smiseed. Moreover, there is a distinct 
8b‘»''eTne'it hy the Gjvoruor in the order 
aopointiug the prestnt Oommiisioo th ai the 

bad full/ complied with the rula? 
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in this behalf. On these groands we overruled 
the preliminary objeotion and proaeeded with 
the hearing of the election petition. 

8. In order to understand the grounds on 
which the validity of Mr. Khare's nomination 
paper^ is questioned, it is necessary to state 
how it was prepared and how it was'sent to 
the lleturniug Officer. The proposer, the 
senoudei and the Pandid(a6 all three appeared 
before tho District Judge on ;ilst October 
and mado their signatures on it in his 
presence. They requeeted tho District Judge 
to endorse on tho nomination paper a oertihoate 
that they had signed it in his presenoe and 
that they were electors in the Constitnency, 
as reqnired by Regulation II (iV) under rale 12. 
The District Judge made an endorsement on 
the nomination paper to the effect that the 
proposer, the seconder and the candidate bad 
signed it in his presenoe, but as regards the 
second part of the oeitiBoate he told them 
that he could not give it, an the 6nal 
Electoral Rolls for the Constituency were 
not in his office. Mr. Khare efcen took the 
nomination paper to the Deputy Commissioner, 
who endorsed on it a certificate that the 
candidate, the proposer and the seconder were 
electors in the Constitnency. This nomina- 
tion paper remained with Mr. Khare and 
he sent it on throngh poet to the Returning 
Officer with a covering letter from him on 
23rd October 1920. It was also accompanied 
by a declaration appointing himself as the 
Election ^gent. That declaration was on a 
plain paper and was not stamped. In the 
covering letter Mr. Khare wmte to the 
Returning Officer that, according to his 
view, the declaration did not require any 
stamp, bnt that if it did require any, an 
intimation might be rent to him so as to enable 
him to supply it. 

9. It is contended for the respondent 
No. 1 that Mr. Khare's cominaticn paper was 
invalid cn the following grounds: — 

(1) That it was sent by Mr. Khare 

himself, while it should have been 
sent by the proposer and the 
seconder. 

(2) That there should have been one 

certificate from one officer, while in 
the present case there were two 
certificates endorsed on the nomina- 
tion paper from two different 
offisers, 
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(3) That the certificate should have been 

obtained and appended by tke pro- 
poser and tbe seconder, while in tfas 
present case tbe second sertificate 
was obtained by the candidate him- 
self. 

(4) That the declaration of Election Agent 

made by Mr. Khare required to be on 
a stamp paper. 

10, In answer to those objestioos, it was 
urged for the petitioner and tbe respondent 
No. 2 that the nomination paper in question 
was properly prepared ; that the certificates 
endorsed on it were properly obtained ; that 
it was properly sent to the Returning Officer 
thiough post, and that nothing that was done 
in any way offended the wording or the 
spirit of the rules on the subject. It was 
further alleged that Mr, Khare was autboriced 
by both tbe proposer and tbe seconder to 
obtain the second certificate, to do all things 
necessary for tbe completion of tbe nomination 
paper and to send it by post to tbe Beturning 
Officer. According to them tbe deolaration 
did not require any stamp. 

11. The following points were fixed by us 
for determination : — 

(1) Were tbe two oerlifioates on tbe 
nomination paper of Mr, Khare 
obtained under tbe circumetaDces 
alleged by tbe petitioner P 

(2) Are the two certificates valid under 
the Regulation II (it), made under 
rule 1 2 P 

(3) (a) Wae the nomination paper of 
Mr. Khare sent through poet 
by him at tbe instance and 
under instructions of the pcti- 
tiorer or tbe seconder or both 
as alleged P 

(b) If so, was snob sending by Mr, 
Khare valid and sufficient P 

(4) What is the rt qoirement of tbe Be- 
gulatioD II with regard to tbe 
eending of tbe nomination paper ly 
post P 

(5) Did tbe declaration of Election Agent 
by Mr. Khare require to he on a 
stamp-paper, and if so, is tbe nomina- 
tion paper rendered void for want 
of it P Is this declaration of appoint- 
ment of Election Agent also void, 
because of its not mentioning the 
Constituency P 
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(6) I# the nomination paper of Mr. 
Kbare, if otherwise valid, rendered 
void by reason of hie sending a letter 
along with it? 

Afe the defeots in the nomination 
paper of Mr. Khare trivial and 
snob ae will not vitiate his nomina* 
tion? 

(8) (o) Is the doenment filed by Rao 

Saheb Mabajani a deslaration 
of appointment of an Bleotion 
Agent as required by rnle 10 
(2) ? 

(6) Is the deolaration of appointment 
of Eleetion Agent by Rao babeb 
Mabajani invalid for reasons 
ffiven by the petitioner? 

(9) Do 69 tbs fftob of Rdo Sfthob Mfth^jspi 

being a member of the existing 
Oentral Provinces Legislative Coon* 
oil render bie nomination and eleotion 
void ? 

(10) Is the nomination paper of Rao 

Saheb Mabajani bad for reasons 
alleged by the petitioner and respond- 
ent, Mr. A. V. Kbare ? 

(11) Who ehonld bear the eoste of this 

eleotion petition and to what ex- 
tent ? 

12. The oironmetanoes nnder which Mr. 
Khare s nomination paper was prepared and 
sent to the Relnroing Officer have already 
been narrated. As regards the petitioner’s 
allegations that Mr. Khare was anthorieed 
by the proposer and the seconder to get the 
second certificate from the Deputy Oommis- 
sioner, to do all that was necessary for 
completing the nomination paper and to send 
it by post on their behalf to the Returning 
Officer, we have the affidavits of the 
petitioner and the respondent No. 2. No 
counter affidavit has baen filed by the 
respondent No. 1. It must, therefore, 
for the purposes of these proceedings, be 
taken that both Mr. Cama and Mr. Kelkar 
had asked Mr. Khare to go to the Deputy 
Commissioner’s office for obtaining the second 
certificate from him on their behalf. Mr. 
Gama had aeked Mr. Khare to do all that 
was necessary for the completion of the 
nomination form. Both Mr. Cama ard Mr. 
Kelkar were engaged in other work and so 
they asked Mr. Khare to do the needful 0 i 
23rd October 192) Mr. Kelkar had got to 
go to Basim and be went to Mr. Kharo’a 
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house and instructed him to send the nomina- 
tion paper for him by ordinary post. These 

facts have been substantiated by the affidavits. 

This disposes of Issues Nos. 1 and 3 (a). 

13. Before discussing the questions as 
regards the inlerpretation of the rales it 
seems necessary to refer to the rules bearing 
on the snbjeot. Regulations under rnle 12 
of the Berar Electoral Rules are published in 
the 0€7itral Proi^inces Gazette for July 31it 
last. Regulation I describes bow nomination 
of any candidate is to be made. Nomination 
18 to be made by means of a nomination 
paper, which is to he subscribed by two 
electors in the Constitnenoy as proposer and 
seconder, the candidate himeelf signing it in 
token of bis having assented to his nomina- 

tion. Regulation 11 ia more important and 

^ U) have as provided in danse (n 

Preseotation of nomination 

oommation papers, shall be 

presented to the 
Returning Officer at his head-qaarters 
office by the proposer and seconder 
after the re publication of the roll 
and before the date appointed by 
(rovernment for the scrutiny of 
Eomination papers. Provided that 
the candidate has signed the nomi- 
nation paper in token of assent be 

need not attend before the Returning 
Omaer 

(i») A candidate may be nominated by a 
nomination paper sent by post so 
ae to reach the Returning Officer 
before the expiry of the period 
aforesaid. The proposer and seconder 
shall append to such nomina- 
tiOD paper a oertiBaate from a 
gazetted, revenue or judicial officer 
that they have signed the paper in 
bis presence and that they are elect- 
ors in the Constituency.” 

14. It was vary earnestly represented to 
ns on behalf of the petitioner that the election 
rules should bs interpreted liberally and 
that a uataral and oommou-sense interpreta- 
tion should be put upon them, espeaially 
in view of the fact that the new Reformed 
Cnunet 9 affected a large number of electors 
a very large majority of whom were not at all 
experienced m these matters. The object 
of the new Lovernment of India Act was to 
oonsiderably extend thg fr^nshiee and to 
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inolade in it as many electors a« possible. 
In the oil Coancils there was al ^ays a very 
lartfe proportion ol lawyers and one of tbe 
formost objsots of the new Reform Scheme 
was to eo'^nre that men of other classes and 
occupations found a aaffi^ient nambsr of 
seats in the new Conncib,’'* It was, there- 
fore, urged that tbe framers of tbs rules 
aonld never have expeotel a strict, tight and 
literal aompHaooe with them, aud that all 
what they wanted was a commoo sense and 
reasonable compliance with their spirit, as 
the rules hal to be interpreted and followed 
by ordinary common villag^r.^. There is 
QQd()abteiU 7 a very considerable force in this 
argumeot and we are in general agreement 
with it. At tbe same tim<>, we cannot 
cood)ne or overlook any direjs breach of or 
□on'Oompliance with an express rule, the efTeot 
of which woul 1 be to eubstantiallF offend the 
wording an! the spii'it thereof. Tois wonld 
be beyond our power to do. W hen the words 
are pe f etly clear, t ie ordi iary role for the 
interpretation of Sta'u es is to take them in 
their simple and literal senm 

15. At thie stage, it must be made cleat 
that the right tovo'e aniti eleetis a personal 
and individual right and all idea of agency 
in oonnecion therewith most be exelude^, 
unless otherwise expressly permitted. The 
right is net capable of heing transferred or 
exercised through agents The general prin- 
ciple, that whatever or.e is entitled or required 
to do cm be dons by his duly appjiotod 
agent, ha«, therefore, no application to the 
exercise of the right conferred by the Gov- 
orr.mjnt (f I idia Act. An agent may bs 
apo'iinted fi r the furpo»e of executing any 
deed, or I .ak ing any oontrao*', or doing any 
other act on behalf of the p inoip^l, wh ch 
the principal might bimeelf exo'Qte, make, 
or do ; «xc“pt for the porposs of exercising 
a poweror authority oonferred, nr of perform- 
ing a duty imposed, on the principal person- 
ally, the exercise or psrform nice of which 
involvoH discretion or EkiP, or for the 
pnrpoee of doing an act which the principal 
is reiuired, by or pursuant to aoy S^.stute, 
to do in his own prooer p'^r^on.' t The 
exercise of the right to vote and to elect 
or to fit-nd ae a o-tndida'e is a pereonal and 
individual rig ht anrl it he deleifated, 

• Report ou Indian ^^ouKtitutional Reforms, page 

tBowKttfud on Agency, 111 Edition, pages ^ and lO. 
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What 13 required under the rules to be done 
by the proposer, or by tbe seconde*', or by tbe 
0 vndidate, or by an elector cannot be permit- 
ted to ba done by bis agent, ualess there is 
a clear authority for it. This we consider as 
being tbe principle of tbe whole sobeme of 
elections. 

Regulation II (0 prescribes that the nomi* 
nation paper shonld be presented to the 
Rcbarning Officer by the proooser and the 
eeoooier and we do not think that it could 
ever have been tbe intention of tbe framers 
that this du^y could be done through agents. 
Though the words "in pers -n ” or them- 
selves ” are not to be found in tbe Regulation, 
it could not be said that the proposer and 
the eeconder could employ an agent and 
could do the presentatiou throngh him. As 
an elector cannot give his vote through an 
agent, except in csrtain epsciSed cases in 
which it is expressly permitted, the nomina- 
tioD paper has to be transmitted to tbe 
Returoing Officer personally by the proposer 
and seconder. If they cannot personally 
go, permission is given to them to send it 
to the Returning Officer throngh post on tbe 
observance of a certain procedure. 

16. In paragraph H ab ivs, wa have quot- 
ed at full length Regulation II bearing on 
tbe Hobject. It o msists of two olausee (0 
and (u); ihe first seoteuce of the second 
clause is in the passive form and is silent as 
to by whom the nominAtion paper is to be 
sent. It i**, therefore, contended for tbe 
petitioner that the nomination paper could 
be sent by the candidate himself and that it 
was not necessary for its validity that it 
s'viuli be sent only by the proposer aod the 
ssoooder. Acoordiug to tbe petitioner a 
learned Pleader, the ab’>enee of the subject 
iu the first sentence was to indicate that the 
nomination paper could be sent even by a 
total stranger. In this coaneclion, we have 
to read both the clauses together. The two 
cl iuses constitute one rule of procedure, the 
second oUuse being merely proviso to the 
first The principal and the primary mode 
by which the n mination paper was to be 
prppar-d and transmitted to the Rituroiog 
Ofijar, is premribed by tie first clause, an 
excdp'ion to it being given in tbe eeconc. 
Tne second olaus- merely gives an excep '0° 
and permits a departure in prooeiure from 
that laid down in clause (0. inasmuch as i 
permits the sending of the nomination paper 
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tbroDgS posf, Tho two olAQaefl are to be read 
together, and on reading them we some to the 
OOnoIosioD that the daty ot traneroittiDi? the 
nomination paper to the Keinrning Offioer 
has been east upon the proposer and the 
seoonder. They are to either personally 
present it to the Retaroincr Offioer at bis 
bead quarters or to send it tbrongh p'lst. 
The very seeond eentenoe in sab>Qlaaee (tt) 
would show that the whole work in oonneotion 
with the nomination paper and in oonneation 
with its transmission to the Retnrning Offioer 
was to be done by the proposer and the 
seoonder, and that aeandidate was to have 
DO hand in i^ except to give bis assent by 
signing the nomination paper. 

17. Our attention has been drawn to the 
rule framed for oertain other provinces, 
wbiob permit the presentation of the nomi- 
nation paper by the oandidate himself and 
we are therefore, asked to hold that the 
taking of a part by the oandidate in bis 
own nomination oould not have been ob> 
jested to by the framers of the ('entral 
Provinoes and Berar Regulations. It bae to be 
mentioned that Regulations differ provinoe by 
provinoe and those of ottier provinoes o nnot, 
thersfore, guide u« in the interpretation of 
our own, when these are oletr. It is wor'h 
mentioning that in the Punjab, it is nor 
nesessary that the person who delivers the 
nomination paper should be either the 
s\ndidate or his proposer or seocnder, and 
that it oould be delivered even by a mere 
Btranffer. Different oiroumstances prevail 
in different provinoes and that probably 
aeoounts for tbs neoessity of ptesoiibing 
different procedure for them. When a 
nomination paper has to be delivered by 
the candidate or by his proposer or seoonder, 
its presentation by a stranger is invalid. 
See Mnnhg 7. Jac'ison* Beoau«e in the 
Punjab the delivery of a nomination 
paper by a stanger is not oonsidered ob> 
jeotionable, it would not follow that its 
presentation by a stranger in the Ceniral 
Provinoes or in Berar should be oonsidered 
as valid. Similarly, b6oao>e in oerlaiu 
other provinoes the presentation ol a nomi* 
nation paper is permitted to be made by 
the oandidate, it does not follow that it 
could he mftde by the oandidate in our pro 

* 80 ? Indian Election Guido by I. 0, S-, Pages M 
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vioce, when ?ur rule^ do not permit this 
to be done. It is not poesinle t' r as to 
say why id Berar and in the ‘'entral Pro 
vinoes the presentation nf a nominatian 
paper to the Returning Offioer was required 
to be made by tbe proposer and the seconder, 
and why it was not permitted to be cia-'e by 
the oandidate himself, as in Bihar and Orissa, 
or by a stranger, as in tbe Punjab. But if 
we oould hazard a grese, the objeot of the 
framers of the R^-guJations for the Central 
Provinoes and Berar appears to have been to 
keep the whole thing io oonneotion with tbe 
nomination in the hands of the proposer and 
the seoonder, nnit Q lenofd by the oandidate, 
who was to remain in the baokgr und. The 
object was apparently to give a fneohoioe 
to tbe proposer and tbe stoonder and to give 
them the liberty of ohauging their minds 
even at the last moment. 

18. In the present ease the nomination 
paper was, ae a matter of fast, sent by Mr. 
Khare it ie. no doubt, true that he was 
direoted by ibe prop iser and the seo mder to 
send it but, as we have already observed, 
the duty oouli no': be delegated, ft was not 
a mere meohanioal aot wbiob was done by 
Mr. Khare A separate leiler from himeelf • 
WHP -ent ah'nff with the nomination paper 
Find I'H wofoing wool t show that tie was tbe 
realeender In that let or nonisrri n ^bat* 
soever was made that Mr. Khare was for- 
warding the nomination paper on behalf of 
the proprstr and the seoender, or that he 
was aotii g as their agent and on their behalf. 
He purported to pend the nomination paper 
for himself Tbe intelligent part of sending 
the nomil ation paper wan done by him. It 
seems nece-^sary to point out that there ia a 
great differenoo in the meanings of the ex- 
pr<ssion “sf-rHirg” and of “ dpspatohing ” 
or * posting.” Despatohing and posting in 
the post-box is a moo'iai iotl aot wbioh should 
not be oonfounded with ibe aot of sending. 
The meohanioal aot oan be d oje by anybody, 
even by a servant. Tbe sending of a letter 
is an intelligent aot and it has to be perform- 
ed by the proposer and the seoonder. An 
illiterate pereon may get a let»er written for 
him by anotliei'. but tie will be ttie eender 
and not the vvrtt»^r, tbrmgn in(it letter may 
I a taken to th. Pdm Offioe hy a ihird ptrson 
and tboQgh tho addre e on the ei.vfilupe may 
h,- wistten by a tninger. Lt the present 
it Mr, Knare who beu( the nomitift. 
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tioo paper in his own name with a oovering 
letter from himself. He was thus the aotaal 
sender. This intelligent aofc of sending whioh 
is entirely different from the aet of deepatob* 
ing or posting in the post-box ooald pot be 
delegated by the proposer and the seconder. 
They had got to do it personally and in oar 
opinion, therefore, the nomination paper was 
not in this ease properly sent and was, there- 
fore, invalid. This settles Issae Nos. d (6), 
4 and fi. 

19. As already stated, there were two 
oeitiheates separately endorsed on Mr. Share’s 
nomination paper by two different oiBoers. 
Tt was nrged for the respondent No. 1 that 
this was not in conformity with the reqaire* 
ments of olause (ti) of Elegaiation II, and that 
it required one eertiBoate oertifying both the 
facts and signed by one o65cer, We were 
asked to interpret the second sentence of 
clause (tV) by putting upon it a strictly 
grammatical construotioD, and in this oonneo* 
tion there was a very interesting argument 
addressed to us. According to one side, 
the sentence wasaoomplex one, while, on the 
other, it was urged that it was compound. 
In our opinion, it is unnecessary to go into the 
grammatical oonstruotion of the sentence as 
the meaning is plain enough. All what the 
rule requires, is the certiSoation of certain 
facta by an officer of a certain status. It is 
immaterial whether those facts are certiBed 
by means of one certiBcate from one officer or 
by two or more certiBcates given by different 
officers. It is a well known rule of inter* 
pretation that words in the singular include 
the plural and xice versi, unless there is 
anything repugnant in the subject or context.* 
By the mere fact that, before the word 
“ certiBcate ” the article "a" is put in it 
does not follow that one certiBcate was 
intended and that the plurality thereof was 
meant to be excluded. There is nothing in 
the Regulation indicating the neosssity or 
importance of only one certiBcate. Our opi- 
nion, therefore, 'is that Mr. Khare’e nomination 
paper was not invalid, merely on the ground 
that there were two certiBcates endorsed on 
it instead of one. The requiremente of the 
certiBcate were flubstantially complied with, 
except in one particular which shall be 
presently mentioned. 


[1921 

20. The rule requires that the certifioata 
is to be appended by the proposer and the 
secooder. In the present case, the second 
certificate was obtained by Mr. K.bare. It 
was, therefore, be, who must be considered to 
have appended it. The fact that the certificate 
was endorsed on the back of the nomination 
paper itself and was not separately attached 
to it does cot make any difference. The 
Regulation required that the certificate was 
to be appended by the proposer and the 
seconder and this duty could not ba dele* 
gated. The candidate could not underlake 
tbie duty on their behalf. Neither the pro* 
poser nor the seconder was present at the 
time the second certificate was obtained by 
Mr. Kbare. Our opinion, therefore, is that 
the second certificate was not obtained or 
appended as required by the Regulation and 
thus the nomination paper was invalid. This 
settles Issue No. 2. 

21. The defects pointed out above were 
not trivial or insignificant, and they did not 
amount to a mere irregularity. When a 
certain procedure is laid down it must be 
presumed that it was meant to be followed 
and (bat its non observacoe would make the 
proceeding innpetative and invalid. The 
procedure prescribed in this case was sub* 
staotially disregarded, making Mr. Share’s 
nomination invalid. This is as regards Issue 
No. 7. 

22. It was contended that the declaration 
of the Election Agent made by Mr. Share 
required to be on a one*ropee stamp. 
Article 4, Schedule I of the Stamp Act 
being quoted in support thereof. Tbe'ArtioIe 
inns as follows: — 

"affidavit. — Including an affirmation or 
declaration in the case of persons by 
allowed (o affirm or declare instead of 
swearing. — One rupee.” 

The declaration required by rule 10 (2) of 
the Berar Electoral Roles cannot be classed 
as an affidavit. It is not required to be 
made before a Magistrate or a Judge or 
an officer having powrr to administer an 
oath or effirmation. The Article of the 

Stamp Act, incur opinion, presupposes that 

the affilavit or declaration has to be made 
be fere a person having an authority to 
administer an oath or to call upon a deponent 
to make a declaration. 

The declaration under rule 10 (2) cannot 
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alto be ooDsidered as a power^of-attorney. 
Id onr opioion, therefore, the deelaratioD 
of an EleetioD Agent made by Mr. Kbare 
did not require any stamp, it was also not 
badfbeoanse it did not speeifically mention 
the OoDstitneney. The nomination paper, 
along with whioh it was sent, would ebow 
that it was in respeot of hie oandidature for 
the West Barar Non^Muhammadan Urban 
CoDstitutuenoy, This disposes of the Issue 
/ No. 5. 

23, Next, we oome to the elestion of 
the respondent No. 1, Rao Saheb Mabajani. 
Hie deslaratioD of the Elestion Agent was 
written on one rupee general stamp and 
hie signature was attested by the Sub- 
Divisional Magistrate Akola. These faotr, 
assording to the learned Pleader for the 
respondent No. 2, made the deelaration a 
general powerof-attorney and it war, 
therefore, invalid. We must frankly oonfeas 
that we were unable to follow the reason* 
ing of the learned Pleader. The mere 
fdot of the deelaration having been written 
on a stamp-paper and the mere fact that 
the exeontant made his signature in the 
presenoe of the Sub^Divisional Magistrate 
eould not alter its nature. Perhaps, Rao 
Saheb Mabajani was too oarefal and did 
not want to take any risks and, therefore, 
followed all this lengthy and unneoessary 
procedure. The wording of the dooument 
will, however, olearly show that this doou- 
ment was meant to be a deelaration under 
rule 10 (2) of the Berar Eleotoral Roles. 
It has been expressly so stated in the 
dooument itself. The fast that the seal 
of the Court was affixed before the respond- 
ent No. 1 made his signature, would 
not affeot its validity, even if it were 
true. We have, however, the affidavit of 
Rao Saheb Mabajani to the effeot that he 
put his signature after the whole body of 
the dooument was written. The stamp-paper 
and the Magistrate’s attestation may beoon- 
sidered as mere supeifluities and these would 
not alter the nature of the dooument. The 
answer to the question put in issue No. 8 (j) 
must, therefore, be in the affirmative and that 
in b (6) in the negative. 

24, At the time the respondent Rao 
Saheb Mabajani was nominated and stood 
R0 a oandidate for the new Counoil bo 
was a member of the Central Provinofes 
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Legislative Counoil then existing, Ifc was, 
therefore, oontended that, under rule 4 
(6), he was not eligible for eleotion. 
Under that rule a person who is already 
a member of a Legislative body eonstitnted 
under the Act is not eligible for eleotion 
UDd?r the rules, The expression *the Act* 
means the Government of India Aot see 
rule 2 (U (o). The prinoipal Aot of 
U15. amended by any Aot for the time 
being in foroe, is oited as the Government 
of India Aot, see seotion 47 of the Govern- 
ment of India Aot. 1919. The Central 
Provinces Legislative Counoil, of whioh 
the respondent Rao Saheb Mabajani was 
a member, was oonstitnted under the 
Government of India Aot of 1912 and was 
not oonstitnted under the Government of 
India Aot of 1915, as amended by the Aot 
of 1910, and further amended by that of 
1919. It oould not have been the inten- 
tion of the framers of the rules to exclude 
members of the already existing Councils. 
If we were to aeoept the interpretation 
sought to be put upon the rule by 
the petitioner, we would have to suppose 
that the Government of India or the 
Houses of Parliament intended to exclude 
from the new Counails the members of 
the existing Counoils unless they were 
prepared to resign their seats cn them 
This oould not have been the intention 
and suoh an important body of public 
men could never have been intended to 
be excluded. What we mean to say is, that 
the Counoil whioh has been substituted by 
the new Council and of which Rao Saheb 
Mabajani was a member was constituted by 
the Government of India Aot, 1912, and 
not by the Government of India Aot 1915 
as amended by the Aots of 1916 and 1919.’ 
The membership of the present Counoil is 
not a bar to candidature to the new Counoil 
The existing Counoil nas not, in our opinion* 
a Counoil within the meaning of the amended 
Government of India Aot and the rules made 
thereunder. In our opinion, therefore, Rao 
Saheb Mabajani was not ineligible on aooount 
of the mere fact of his being a member of the 
Central Provinces Legislative Council exist 
ing on 2.Jrd Ootober 1920. This disposes of 
leeue No. 9, 

25, The Domination paper of Kao Saheb 
Mabajani was atlaaked by the petitioner and 
the respondent No. 2 on the same gronnds 
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on whish Mr, Share’s nomiDation paper 
wa^ atta«kp(i by Him. The nomination paper 
of Ran Saheb j^tahajioi was orepare^ and 
eiffoed by boih the proposer and tbe seoonder. 
A onverioff letter addressed to the Relarniog 
005 -er signed by the proposer and the 
eeoooder wa'« attached to tbe nominatino paper. 
The Dominaton paper and the covering letter 
were then put in a cover, the address on 
which was writfen by one Mr. Dharnadikaii 
nnder 'heir orders. Tbe packet was actually 
posted by a peon under the seoioder’a direo* 

tioDs, Tbe covering letter would show that it 

was the proposer and the seconder who were 
tbe actual senders of the nomination paper 
and the mere fact that the atdre*a on the 
over was written and the packet was posted 
in tbe post*bos by others would not make the 
nomination paper invalid. The intelligent 
act of the sending was that of the proposer 
and tbe seconder, and Obhers, including the 
Candida e, had no hand in it. Tbe lOib is(<ne is 
tbac answered in the negative. 

26. Our ooDolusions, thert fore, are, — 

(1) The nomination of the respondent 

No. 2, Mr. A. V. Khare, was not 

valid; 

(2) The nomination and election of the 

respondent No. 1. Rao Saheb R. V. 

Mahajani, was valid, and 

(S) The petition is liable to be dismiesed. 

We recommend that the costs of the 
respondent No. 1 should be paid by tbe 
petitioner, hia own costs and those of the 
respondent No. 2 being borne by themselves. 
We assess Pleaders’ fees at Ra 250. 

27. Before ooDoluding, we have to express 
oar thanks to the letrond Pleaders who ap- 
peared for the parties forttie very able rtianner 
in which they argued their respective oases. 
Their arguments were of oonciderable help 
to as. 

Order accordingly. 
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ALLAHABAD HIGH COURT. 
Sbcjmd CiViL Appeal No. 711 or 1918. 
November 23, 1920. 

Mr. Justice Piggott and 
Mr. Justice Walsh. 

RAJJAB SHAH •no OTHsRS^PLAiNrire'j^ 

Appellant! 

vgrtus 

TAHIR SHAH *nd otbess — DsrsNDAMT? 

— RkSPONDENTS- 

Vartition of fractional share of estate-^Estate not 
capable of partition — Decree, proper. 

Where lu a suit for possession, by partition, of a 
fractional share of an estate, the Courts are unable, 
owing to tho impartible nature of the estate, to 
separate by metes and bounds the plaiotid's share 
from the rest, the proper course is not to di'^miss tbe 
suit, but to give the plaintiff a deoree for joint 
possession over such share as is found lawfully to 
belong to him. [p. 879, col. I.] 

Second appeal from a decree of tbe Dislriat 
Judge, Gawnpore, dated tbe 7th of March 
1918. 

Mr. N. P Vpadhya, for the Appellants. 

Dr. 8. Af. Sulaiman, for tbe Respondents. 

JUDGMENT.— Tbe essential point for de- 
termination in these two connected second ap- 
peals is a simple one, and seems to u" almost 
too clear for argnment. The plaintiffs came 
into Court alleging in substance that they 
were entitled to a fractional share in certain 
property by reason of inberitanoe from one 
Pir or Pira Shah. They alleged that the 
defendants had wholly dispossessed them 
were denying their title end keeping t s 
entile profits of the property to themselves* 
Tney asked for possession by partition, t a 
is to say, to have the fractional share, o 
which ihey claimed title, separated from ® 
rest by mete-s and bounds and handed ove*' 
to them. Tbe defence set np raised a 
ber cf issues all of which were tried out 7 
tbe Court of first instance. On many 
tions of fact, tbe findings of that on 
were in favour of the plaintiffs, but on 
points the decision went against them- 
Court held that the property in ' suit ws 
not susceptible of division by metes 
boonde. It held, further, that tbe wa 
barred by tbe twelve years rule ot ii^ 
tion* On appeal by the plaintiff® ® 
Appellate Coart held that the 
within time, bnt still dismissed 
eoit upon a ending that the ^ jh- 

not eueeeptible of partition ®od 
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plaintiff#, having ooaghfc no other relief, onald 
obtain no other. Ic is olear that, in argament 
at any rate, the point wae taken ob behalf 
of the plaintiffs that they might in the 
alternative be given relief by nay ot a 
deeree deolaring their title, bnt the lower Ap> , 
pellate Cnort overroUd this oontention, 
virtually on the ground that to prant it 
would ohange the entire nature of the suit. 
The plaintiffs Bird this appeal against the 
deoision of the lower Appellate Court, but 
also instituted another suit out of whieh 
Sesond Appeal No. 2^2 of l!>19 bas arisen. 
In this suit they asked for a mere deelara* 
tion of their title; but theqaestion of law 
involved has now been differently decided in 
tbe Courts below, and this seeond suit bas 
been dismissed on tbe ground that relief by 
way of deelaratioD, not only might have been 
sought in the former suit, but rieeesearily 
should have been alaimed in tha aliernative. 

It is obviously unjust to the plaintiffs that 
both these deoisions should stand, and, as a 
matter of fast, we thick tbe decision of 
tbe Courts below in the first suit was alearly 
wrong. Even before tbe passing of tbe prC' 
sent Code of Civil Prooedore, Aet No. V 
of 1908, it was held that upon a suit for 
aotua) possession tbe plaintiff might, in the 
dissretion of the Court, obtain a deoree for a 
deolaration of title, if for any reason tbe 
Court found it impossible to grant relief by 
way of actual delivery of possession As 
authority for this it is sufficient to cite 
tbe ease of Qovind R>to v. Sita Ram 
Keiko (1). Under tbe present Code, how. 
ever, provision baa been made in Order XXI, 
role 35, clause t2l, for the eseounou of 
a deoree for delivery cf joint posre-sion 
over immoveable property, an amendment of 
tbe law which olears up certain difficulties 
which bad previously been felt by tbe 
Courts. If, therefore, tbe only difficulty 
in tbe «ay of tbe plaintiffs in the first suit 
was tbe impartible nature of the property, 
it eeems obvious that tbe Courts, finding them- 
selves nnable to separate by metes and 
bounds the plaintiffs’ share from the rest, 
should have granted as much of the plaint, 
iffa’ prayer as they could and given the plaint- 
iffs a deoree for joint possession over suoh 
share as they found lawfully to belong to 

(1) 21 A. 63 (P. C.)} 2 C. W. N 681r 25 I. A. 196; 7 
Sar. P. C. J. 870; 9 Ind. Dec. U- a.) 7l4. 


thpm. There has b“eo some argument be- 
fore US about tbe decision of the Cooris be- 
low regarding one particular item of pro- 
perty, in respect of whioh the suit seem" to 
have been dismissed upon a different finding 
which is clfaily a fi''ding against the plain 
tiffs on the qoe tion of rife. It looks like 
a finding of fact; but it is not neosssary for 
us to go further into the matter, beo8u*e, 
in our opinion, the case will have to go ba'-k 
to tbe lower Court for decision on the 
merits. The suit bas been dif>mi8.«ed in that 
Court upon tbe finding that the plaintiffs, by 
reason of tbe nature of the relief t- ught in 
their plaint, must either get a decree for 
partition by metes and bounds or no decree 
at all. We reverse that finding, holding that 
the plaintiffs, if their title is established, 
should receive a decree for joint possession 
over such fraotioral share in the property 
in suit as the Court finds to be their right- 
ful due. The ea®e mu^t now go back to the 
lower Appellate ('oort in order that the 
defendants-respond-Dts may have an op- 
porlunily, if they wish to do so, of sup- 
porting the decree of tbe Court of first 
instance on any of the points which have been 
decided in favour of the plaintiffs. In fact, 
the lower Appellate Court will have to try tbe 
suit on tbe merits, unless the defendants now 
withdraw any of tbe pleas upon which issnes 
were framed in the Court of first instance. 
Our order, therefore, on Second Appeal No, 
7il of 1918 is that we set aside the deoree 
of tbe lower Appellate Conrt and remand 
the case to that Court, with orders to re ad- 
mit the same on to its file of pending appesls 
and CO dispoee cf it on the merits. We thirk 
that the plaintiff# are clearly entiiled to 
their costs of this appeal and we order ao- 
oordingly. 

Deeres set aside. 
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CALCUTTA HIGH COURT. 

Appfal prom Obioinal Civil No. 73 

CK 1919 

IN Soil No. 71 OF 1904, 

Febraary 13, 1920. 

Prfsent : — Jaetioe Sir Asatcsh Morkerjee, Kt.,. 

and Joetioe Sir Freest Fietober, Kt. 
APURBA KRISHNA SETT— Appellant 

V€TSU0 

RASH BEHARY DUTT— Respondent. 

Limitation Act dX of 1908^, Sch. /, Art. J83 — 
Mortgage — Order absolute for eale — Application to 
enforce order — Limitation. 

An application to enforce an order absolute for 
sale made by the High Court in a suit for the 
enforcement of a mortgage-security must be made 
within )2 years from ilic date wlien the present 
right to enforce the order accrues ; that is to say, 
the date when the order absolute for sale was made. 

Appeal asainst the jadgment of Mr. Jastioe 
Rankin- 

Mr. fi. D. Bo(c, for the Appellant, 

JUDGMENT. 

Mocker.) £E, J. — This appeal raises the qaes- 
tioD, whether an application by the appellant 
to enforce a jadgmeot of this Coort, made 
in the exercise of its ordinary original civil 
jarisdictioD, is or is not barred by limitation. 
The sait was institated for the enforcement 
of a mortgage>6eonrity. On the 30th Jnne 
1904, the oeaal preliminary decree un^er 
section 58 of the Transfer of Property Act 
was made. On the 26th Janaary 1905, the 
Registrar submitted a report on the aoeountp, 
and the ISth Aogabt i 905 was fixed for 
re-payment. But the amount was not paid, 
and on the 22nd March 1907 an order 
abeolate was made in accordance with the 
provisions of section 89. It was, however, not 
till the IStb May 1919 that the representative 
of the decree holder (who had died in the 
meantime) applied to the Coart to enforce 
his rights and lealiae his dues under the 
judgment. Mr. Jastioe Hankin has held that 
the application is barred by limitation. 

Article 183 of the Schedale to the Indian 
Limitation Act provides that an application 
to enforce a judgment, decree or order of 
any Court established by Royal Charter, in 
the exercise of its ordinary original civil 
jarisdiotioD, roost be made within 12 years 
from the date when a present right to enforce 
the judgment, decree or order accrues to some 
person capable of realieirg the right. There 
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is a proviso to the Article which lays down 
that the period of 12 years shall be com- 
puted from the date of payment, acknowledge 
ment or revivor where there has been sneh 
payment, acknowledgment or revivor. It is 
not disputed that the fasts of the present 
ease do not bring it within the proviso. Con- 
sequently, the question is, has theappHoation 
been made within 12 years from tbs date 
when a present right to enforce the judgment 
or decree or- order asorued to some person 
capable of realising the right. Such right, 
in our opinion, accrued to the decree-holder 
when the order absolute for sals was made 
on the 22nd March 1907, It has been finally 
suggested on behalf of the appellant that the 
right could not accrue till the order had been 
filed ; but no attempt has been made to 
support this contention by reference to 
principle or authorities. The reason is 
obvious : if the contention of the appellant 
were to prevail, the resnlt would follow that 
the period of limitation might be indefinitely 
extended by reason of the laches of the 
decree-holder, who might not, as has happened 
in the case before us, file the decree for years. 
We may add that no attempt has been made 
in this Court to reiterate the desperate argu- 
ment advanced before Mr. Justice Rankin 
and rightly overruled by him, that no rule of 
limitation applies to this matter. In our 
opinion, the application has been properly 
dismissed as barred by limitation and this 
appeal must be dismissed, with separate costs 
to the two aets of respondents. 

FLATcaEB, J.— I agree. 

Appeal dismissed. 
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MIHADBO PEABiD V. DI80BIJAI 8IMOH. 

ALLAHABAD H GH COURT. 

SiCOND 0|7jL App*»l Nj. 13^9 OF 1917, 

October 26, 192C. 

Present : — Mr. Jaatioe Piggofct &Dd 
Mr. JoAtioe Walsh. 

Ohaudhri MAH A DEO PRASAD— 
Defenoaht— Appellant 

versus' 

Paja DIRGBIJAI SINGH and 
another— pLAlNTlPFi— 

RPBPONDtNTS. 

Ctul Procedure Code f'Aci V of IPQ^) 0 XXI 

partu as due tc 

judgment.debtor -Paymentout to decree-holder—Deposv 
operatiy ae discharge -Suit to recover money paid ti 

Oonfraef Act (H 

of 1872 ;, s. 72, appltcabilify of. 

hereof applied for the attachment of any debt due 

Ordor attachment was made undei 

^®°ftho Civil Procedure Code, 

cortafn sum"'/"®' directing P. to pay u 

admitted of»»o»ey»ato ..ourt- f. objected but 

K- settlement of accounts be- 

found du? W Mm^ to^'r t! 

aurult? by a certSn date, 

and ultimately ordered the attachment and sale o( 

fv nnT-V^ into Court unconditional. 

deo~« V 1 ‘^‘''jded between if and U . another 
preHnt ^ brought the 

adSls'io^ft. made the deposit under an 

lea?t tn *“ indebted to L. at 

mo t^L T u**®f obtained a valid discharge 

P 88^.001 T™ Ep* 882,001.2; 

that^'ft'^nn^^ of the Contract Act, which lays dowu 

miatake^or^*^ I ^ money has been paid by 

implies that or return it, 

vevsS^ trii *^^®™oney was not really duo to the 
person to whom it was paid- L'p. 8»3, col. 2 J 

eoond appeal from tbe deoieion of the 

July 1916°*^*®’ ‘^0 of 

Messrs. Qokul Prasad and Kanhaiya Lai and 
Ur AT. Sen, for tbe Appellanf. 

Be“pooLt'.^’ ^ • "• ‘''= 

„ JUDGMENT. 

^ faate out of whiah 

njft- oonoeated seeood appsah arise 

f.Uowsi- 

eofc in ^»i^ingi, the plaintiff reapood- 

Lai one Lila Manoi 

him biiJd a house for 

Betfclemint 1 on a 

ement of aaaoanta, soma minay would 

56 



be fonnd due to Manni Lai from tbe Raju 
ID oonaeqnenoe of the performaoee of this 
eoDtraot, bat there was a very deaided 
differenae of opinion between the parties 
oonaerned as to the amount so due. In 
the meantime, Manni Lai seems to have 
got into fioanaial difiBanlties. At any rate, 
we know that more than one deoree was 
in exeoQtion against him and that be was 
not prepared to pay np even the small 
ameunta involved in the two dearees which 
will be presently referred to. The holder 
of one of these deoreee was Mabadeo Prasad, 
the appellant in Second Appeal No. 1399 
of 1917. He took ont exeention and applied 
to the Exeontion Conrt, that of the Mansif 
of Allahabad, to attach for his benefit any 
debt whioh might be due to Manni Lai 
from Raja Dirgbijai Singh. This attach- 
ment waq made onder the provisions of 
Order XXI, role 46. of the Civil Procedore 
Code, and, so far, the proceedings of the 
Exeemion Court were admittedly correct. 
The learned Mnnsif, however, went on to' 
pass an order directing the Raja to pay 
into Court a sum of money, apparently 
R3. 1.000, for the benefit of the decree- 
holder, Mahadeo Prasad. It is not denied 
no* that, nnier tbe Code of Civil Pro- 
cedure, the Mansif had no right to make 
any such order. The Raja presented a 
petition cf objeotion on the 11th of Pebrnary 
1914 in which be pat forward various 
reasons why the Execution Coart should 
not require him to pay in this money ; but 
in this petition he made the impertant 
admission that, althongh tbe aioonnts be- 
tween himself and Manni Lai were still 
unsettled, he had no doubt that a sum of, at 
any rate, Rg. l.bOO, or thereabouts, would be 
found due from him to Manni Lai upon 
proper settlement. Tbe learned Mansif, 
acting on this admission, overruled all tbe 
objections preferred by the Raja and passed 
a positive order that the money should 
be paid into Court by a fixed date. This 
date was postponed from time to time and 
in tbe month of July 1914, we find the 
Raja petitioning the Court for two months’ 
farther time within whioh to make tbe 
required payment. Finally, in the month 
of January 1915, the Mnnsif passed an 
order that a house belonging to Raja 
Dirgbijai Singh ehonld be attached and sold 
unless the required deposit of Rs. 1,000 
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were made. Here, affain, it is admitted 
that the HzeoatioD Court was wroog, the 
learced Mnneif not havirg power noder 
ary provision of the Code of Civil Pro- 
eedare to pass sneh an order. Ucder 
preesnre of this order, the Raja Gnally paid 
into Court a sum of Rs. 975. Tbie was 
aoeepted as BufBoient and was eventually 
divided between Mabadeo Praead, the 
original attashing ereditor, and one Sbeikb 
HabibulUb, the holder of another deoree 
against Lala Manni Lai, who applied for 
rateable distribution. The present suit was 
originally brought by Raja Dirgbijai Singh 
against Mabadeo Prasad only ; but Sheikh 
Babibullab was subsequently added as a 
defendant, and the claim was to recover 
from each of these defendants, with interest, 
the money which be had taken out of the 
Munsif’s Court from tbe deposit of Ks. 975. 
The suit was reeieted on various grounds 
and disposed of by the learned Subordinate 
Judge in a very brief and summary judg* 
ment. The Trial Court seems to have held 
that it v(BS quite euffieient to give the 
plaintiff a eauee of astion that be had paid 
in tbe sum of Rs. 975 under preseure of 
an attaobment order whieh the Fzeouticn 
Court ought not to have passed. In dealing 
with tbe merits of tbe oaee be dis- 
•uesed one point only, and that was in 
eonnestiou with a pica taken by the defend* 
ants. It appears that Manni Lai made an 
assignment of wl atever money might be 
duo to him from the Raja to two persons, 
Bisheshar Das and Patas Ram, the latter 
of whom was his sister's husband. These 
pereors brought a enit against the Raja as 
assignees limiting their olaim to a sum of 
Rs. ib,OCO. In his written statement Raja 
Dirgbijai Singh distinatly pleaded that the 
sum of Rs. 975 deposited by him in tbe 
Court of tbe Mureif of Allahabad was a 
good and valid disobaige of his debt to 
Manni Lai pro tantOf and that this payment 
should be taken into aooount in settling 
the amount, if any, due to tbe plaintiffs. 
As it happened, this suit was cot tried ont 
but tbe Raja ocmpromiced with the plaintiffs 
for a turn of 'He. 4,i 50 and a ooneent* 
decree was pasted aescrdingly. In the suit 
ont of which tbe two appeals now before 
us arise, the defendants made it part of 
their easo that, in settling the terms of this 
aOEcpromiLC, tbo Raja had ip faot received 


oredit for this sum of Rs. 975, so that be was 
DO loser by reason of tbe deposit made by him 
in tbe Execution Court. Tbe learned Sab* 
ordinate Judge held that it was not proved by 
oonvinsing evidence that credit bad been given 
for this item to tbe Raja in settling tbe terms 
of tbe compromise, and he seems to have 
accepted Raja Dirgbijai Singh’s statement 
to the effect that oredit was not given bio, 
Upon this Gndiug, the suit was deoreed 
against b3th defendants in proportion to 
tbeir liabilities as set forth in tbe amended 
plaint. Both defendants appealed to tbe 
District Judge. In tbe memorandum of 
appeal 6Ied by Mabadeo Prarad tbe point 
is distinctly taken that the plaintiff bad 
failed to show that he bad suffered any 
loss or damage and, further, that be bad 
admitted his liability as debtor to Lala 
Manni Lai, to tbe extent of at least 
Rs. 1.000, before be made tbe payment of 
Rs 975 into tbe Execution Court. These pleas 
obviously go direct to the merits of tbe 
ease connected with them was a further 
plea of a legal nature, to the effect that 
tbe deposit in the Execution Court was made 
under tbe provisions of Order XXf, role 46, 
of the Code of Civil Procedure, without 
any condition whatever, and that no loil 
would lie to recover any sum of money eo 
paid. The leai'ced Dietrict Judge disposed 
of tbe two appeals in a careful judgment, 
the greater part of which, however, is devot* 
ed to a dii^oussion of the supposed legal 
diflSinltiea in tbe way of the plaiotiff’e 
mainlaining the suit. On the mente 
of the case be says exceedingly little, and 
what he dees say is distinctly less favour* 
able to the plaintiff than is tbe Boding of 
the Tiial Court. In dealiug with tbe question 
of the compromise under which tbe Raja 
paid Rs. 4,250 to Bisheshar Das and 
Ham as assignees of Manni Lai, the learued 
District Judge says that he is not prepared 
to 6nd on the evidence before him, affirm- 
atively, that this item was taken into account 
in Eettling the terms of tbe comproniie®* 
He does not say that tbe plaintiff bad 
eatisGed him, either by bis own statemen 
or by any other evidence on tbe record, 
that the i(em in question was not so 
into account. On tbe appeal of JJabiboU* 
the learned District Judge had to deaj wi 
one plea peculiar to this defendant, 
was occteoded thot, even, if any tort oa 
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been oommitted entitliog the plaintifE to 
relief, the respODeibility for the same lay 
wholly on the ehoalders of Mabadeo Prasad, 
Habiballah having bad nothing to do with 
obtaining from the Ezeontion Oonrt any of 
the orders the validity of wbioh was impeaoh- 
ed in the plaint, bat having merely applied 
for rateable distribatinn in respeat of a earn 
of Rs. 975 wbioh was lying to the oredit of the 
jodgment debtor Lala Manni L%1 in the Cmrt 
of the Monaif of Allahabad. With regard to 
this plea the learned Distriot Jadge contents 
bimeelf with saying that Habiballah had 
got hold of money of the Raja’s, wbioh the 
Raja was ander no legal obligation to 
pay, and that for tbie reason alone the 
Raja was entitled to get it baak from 
him. Mabadeo Prasad and Sheikh Habiballah 
have 61ed separate appeals in this Coait; 
bat, ezoept as regards the last point above 
noticed, these appeals proceed upon common 
goaoda. There has been a good deal of 
argument before os with regard to oertain 
qaestions of law supposed to be raised by the 
pleadings. Oo behalf of the plaintiff-re* 
spondent we have been referred to a nnmber of 
eases, of wbiob it is eaffieient to mention that 
relied upon by the Distriot Judge, the ease of 
Eanhaiya L 2 I v. National Bank of India (l). 
The priooiple involved in these rulings 1 un- 
derstand to be this, that if a deoree holder 
obtains an order for attaohment of property 
belonging to a third person, representing 
the same as the property of his judg- 
ment debtor, it is open to the third per- 
son so aggrieved to protect himself 
by paying into Court under protest the 
amount of the deoree and Bab=>eqaantly 
maintaining a suit to recover the same from 
the decree-holder. It does not seem to me 
that this prinoiple has aoy real applioatitn 
to the facts of the present ease. Broadly 
speaking, my opinion regarding these two 
appeals is, that the Courts below have 
assumed in favour of the plaintiff that he is 
entitled to equitable relief and have then 
proceeded to bold that there is nothing in 
law to prevent him from obtaining that 
relief by means of a snit against the two 
decree-holders who divided between them the 
money deposited by him in the Execution 

(1) 18 Ind. Cas. 949: 40 C. f>98; 17 C. W. N fj-ii} 
10J3) M. W. N. 508? 18 M. L. T. 4C6; 11 A. L, .1. 
413; 17 C. L. J, 478; 18 Bom. L. R. 472; 184 I'. L. K. 
1918; 26 M. L. J. 104} 40 I. A. £6 (P. C.). 


Court. The real question, however, is whether 
the plaintiff, on whom the burden of proof 
lay, has made oat any case for equitable 
relief. In argument before ns, it has been 
sought to support the claim with reference 
to rules 58 and 65 of Order XXI of the Code 
of Civil Procedure, and also with reference 
to the equitable prinoiole embodied in sec- 
tion 72 of the Indian Contract Act. I do 
not myself think that it would be possible, 
without violent straining of language, to 
bring this case within the provisions of 
rule 58 above mentioned ; but even if it were 
so. the only effect would be to give rise to 
an objection absolutely fatal to the plaintiff's 
suit. The order of the Ezeontion Court 
which really prejudices the rights of Raja 
Dirgbijai Singh was the order of the lltb 
of February 1914, overruling bis objection 
and directing him positively to deposit in 
Court a sum of Rs. 1,000 for the beueBt of 
Mabadeo Prasad, decree-holder. If any 
cause of action did accrue to the Raja under 
the rules to which reference has been made, 
it accrued to him on that date, and the 
present suit having been 61ed on the 21st 
of February 1916, is well beyond limitation 
from the da^e of the said order. It is even 
beyond limitation if reference be made to 
the date of the attachment of Raja Dirg- 
bijai Singh’s house, having been brought a 
little over a year after the data of the said 
attachment. The plaintiff’s suit can only 
succeed, if at all, with reference to the 
equitable prinoiple embodied in section 72 
of Act No. iX of 1872 to which reference 
has already been made. That section lays 
down that a person to whom money has been 
paid by mistake or ander coercion must re pay 
or ratnrn it. Obviously, the seotiou implies 
that the money was not really due to the 
P'^reon to whom it was paid and this is made 
clear by the iUostrations. The whole point 
in this case is, in my opinion, that Raja 
Dirgbijai Singh, when he made his deposit 
of tts 975 in the Court of the Munsif, did 
so under an admission that he was in fact 
indebted to Lala Manni Lai at least to this 
extent. 

When this point was made clear in the 
0 'ur-o of argument in this Court, the learned 
roar, -el for fiie plaintiffs respondents, who 
argued his client’s case throughout with 
great keenness and ability, fell back opon 
a contention to which no reference whatever 
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is to be foDod id either of the jodgmenta 
of the Oonrts below. He called atteotioo 
to the faot that from the dooamentary 
evideoae od the reoord it woald' appear that 
the aseigomeDt made by Lala Manni Lai of 
the debt dne to him by Raja Dirgbijai 
SiDgb, in favour of Bisbeabar Das and Paras 
Ram, bad been made in the month of Sep* 
tember 1918, that is to fay, before the order 
of the Mnnsif of Allahabad direeting him to 
pay money ioto bis Court for the beoebt of 
Mabadeo Prasad, and long before that pay- 
ment was aotually made. On this we were 
asked to bold that, as a matter of faot, no 
debt was due from Raja Dirgbijai Singh to 
Manni Lai at the lime when Mabadeo 
Prasad obtained bis order of attachment and 
brought pressure to bear through the Court 
ou Raja Dirgbijai Singh to pay this sum of 
Rs. 975 for his benebt. The only diffiaulty 
1 have felt ip, whether Ibis oontention ought 
to be allowed (o prevail. It involves a very 
debnite shifting of position on the part of 
Raja Dirgbijai Singh from that taken up 
by him in the Exeoulion Court. It is quite 
true that, in one of his petitions of objeotion 
addressed to the Munsif of Allahabad, he 
mentions the faot that BUheshar Dae, as 
assignee of some part at any rate of the 
debt due to Manni Lai, was pressing him 
with notises to pay the same. He puts 
this forward as one of the reasons why 
the Court should not order him to make any 
deposit ou aosount of that debt. This plea 
is, in my opinion, obviously eontrolled 
and governed by the Raja’s express ad- 
mission that, upon a settlement of aeoounte, 
a sum of at least Rs. l,00u would be found 
dne from him to Manni Lai, and in view 
of what took plase in the Execution Court, 

1 very mush doubt whether, in any event, 
Raja Dirgbijai Singh sould have been 
allowed to maintain a suit for resovery of 
the money upon a plea wholly ineonsietent 
with this admission. My prineipal point 
against him, however, is that there is no 
indioatioD of sueb a plea in his plaint. He 
nowhere makes it a ground for relief that 
he was not indebted to Manni Lai at all 
at the time when he paid the sum of 
Rs. 9<5 into the Mnnsif’s Court. He bases 
his alaim to relief purely and simply on the 
ground upon wbiob it has been desreed by 
the Courts below, namely, that he bad paid 
tbe money under compulsion of a process 
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of attachment issued against him by the 
Execution Court which was contrary to law 
and wholly oulstde the powers of such 
Court to issue. On the facts of the case as 
a whole, having regard to what is apparent 
from the reoord as to Manni Lai’s oircom- 
stances, and taking into consideration the 
faot that the claim brought against Raja 
Dirgbijai Singh by Manni Lai’s transferees 
was compromised for less than a one-third of 
its amount, I have formed a very poor opinion 
of the plaintifi’s ease on equitable grounds. 

I certainly do not think that be ought to be 
allowed to succeed in this Court upon a 
plea to which no reference is to be found 
in bis plaint, or in either of the jndgmenteof 
t be Courts below. If the defendants, Mabadeo 
Prasad and Habibnllab, bad definitely been 
put on their guard by the pleadings that 
the plaintiff’s ease war, tba Mabadeo Prasad 
had misled the Court upon a question of 
faot, when he alleged that there was a 
debt dne from Raja Dirgbijai Singh lo Lala 
Manni Lai and sought an attachment of the 
same for bis benefit, obviously these defend- 
ants would have been entitled to a^k the 
Court to go ioto the whole question of the 
alleged transfer of that debt by Manni Lil, 
and they wonld have been in no way biuod 
by the fact that Raja Dirgbijai Singh had 
seen fit to deal with the transferees on the 
basis of there being a valid transfer in their 
favonr. As the reoord stands, I thiok the 
dtfeodants are clearly entitled to hold tbs 
Raja to the admission made by him in his 
pleading before the Exeoation Coart, to the 
effect that there was a debt of at least 
Rs. I,^v00 due from him to Manni Lai, and to 
no one else. If this view is correct, it follows 
beyond all question that tbs third clause of 
rule 46 of Order XXI. of the Code of Civil 
Procedure came into operation and that the 
payment made into Court by Kaja Dirgbijai 
Singb discharged him from liability towards 
Manni Lai to the extent of Re* ^75, 1*8 
effectively as if he had made the paymeot 
direct to Manni Lai and obtained a receip 
from the latter. The Courts below seem 
me to have wholly overlooked the eff*'#® o 
this provision. It operates quite indepen- 
dently of any qusstioa as to the ciroum* 
stances under which the payment was m* 
or the motive which may have 
Raja Dirgbijai Singh in making it. if 
really owed Hs. 975 to Manni Lai, and pai 
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it into Ooart, and thereby obtained a valid 
disoharse to this extent, he has no claim 
in equity to resover that money from 
Mahadeo Praead or Habibnllah, who got 
posseBsion of it under the orders of a 
eompetent Court as money belonging to their 
jodgment'debtor, Manni Lai, and lying to 
hie oredit in the Execution Court. I have 
said enough to dispose of these appeals and 
I do^ not think it necessary to dissuss in 
detail the special plea taken by Habibullab; 
but I feel bound to say that I do not see 
what cause of action against Habibnllah is 
disclosed by the plaint or made out by the 
evidence produced in the two Oourte below. 
For these reasons, I would allow both these 
appeals, set aeide the decrees of both the 
Courts below, and dismiss the plaintiffs suit 
with costs throughout, including in this 
Ooork^fees on the higher ecale. 

Walsh, J.— I entirely agree. Having 
regard to the way in which the ease was 
fought, both parties treated Manni Lil and 
hie transfereee ae bsing in substance the 
same person, and the transfer as making no 

difference to the real merits which had to be 
decided. 


Bv THS OoHBT. — The order of the Court 
is that we allow both these appeals, set 
aeide the decrees of both the Courts below 
and dismiss the plaintiffs* suit with costs 
tbroogbont, including in this Court fees 
on the higher ecale. 

Apfeal allwed. 


BOMBAY' HIG H COURT. 

SicOND OiviL AppeiL No. 963 of 1919. 
August 16, 1920. 

Present :^S\r Norman Macleod, Kt., Chief 
Juetioe, and Mr. Justice Fawcett 

DATTATRAYA PURSUOTrAM 
PARNEKAR— Plaiktiff -Appellant 

versus 

RADHABAI BALKRISHNA TRIMBAK 

— Difendant-^Rbspomdemt. 

Civil Procedure Code (Act V of 1908', 88.2 97— 
Dekkhan A9riclutu7-i8is' Relief Act <XVIl of’lST^'t 
as. 2 , IH— Finding that party is agriculturist, whether 
preliminary decree—Appeul, wketlicr lies. 


In my opinion, at the time when the com* 
promise was entered into, the Raja could 
not have been ignorant of or have forgotten 
the sum of money which had been paid 
into Court. Either be intended to treat 
it as a good payment to Manni Lai or hie 
t^ransferees, or he intended to keep it op 
bis sleeve and when the compromise was 
carried ont, to bring a suit to get the money 
back. He must have known that Manni Lai 
regarded the money as having been paid pro 
tanto ae a discharge of bis debt to Mahadeo 
^ racad. In my opinion, the Raja could not 
in equily enter into the compromise with 
the intention of bringing a suit to recover 
of money, without making it one 
of the terms of the compromise that the 
compromise was entered into without pre* 
judice to hie right to recover the R». y75. 
^0 other words, the eampromise andoobtedly 
involved on the part of the creditors the 


payment of a sum of Ri. 4,975. and tl 
perfectly well aware of that fa 
w en be entered into the compromise, Thi 
oing so, this action is an abuse of the pr 
cess of the Court and, therefore, ought to 1 

djsmieeed. 


A ending that a party is an agriculturist is not by 
itself an adjudication which can be embodied in ii 
decree and is not appealable, though it may result in 
the plaint being returned for presentation in the 
proper Court. Therefore, a Judge should never 
accede to an application to draw up in the form of 
a decree a, finding on the question whether a party 
is an agriculturist or not. [p, 8fc8, cols. 1 .t 2.] 

Second appeal from the decision of the 
District Judge, Nasik, in Appeal No. 82 of 
19i9, oonSrming the decree passed by the 
Joint Subordinate Judge at Nasik, in Civil 
Suit No. 293 of 1918. 

Mr. D. 0. Kirkur, for the Appellants. 

Mr. D. f?. tafeoardhan, for the Respondent. 

JUDGMENT. 

Macleod, 0. J. — The plaintiffs sued to 
recover Rs. 3,637, being the balance dne on 
two mortgage-deeds, dated 28th June 1891 
and 26th September 1892, The defendant 
in his written statement contended that he 
was an agriouUorict and that the suit should 
be tried under the Dekkhan AgricaituristB* 
Relief Act. The following iseues were raised 
as preliminary issues 

(1) Whether the defendant is an agrioul- 
toriat within tha meaning of the Djkkhan 
Agriculturists' Relief Act P 
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(2) Whether the snit is maintainable with* time allowed by law. Saoh an order was, 

ont a Snesession OertiOoate P And aosordiog to legal pharaseology, a preliminary 

(3) Whether a oertideate nnder the Pen* or interlooatory deoree, bat it was not a 

sions Aet is neeessary P desrse as dedned by seotion 2 of the Givil 

On the drst issue the <Tadge foond that Proaednre Code of 1882 althongh it was 
the defendant was an agrisaltarist. The appealable as if it bad been a deoree. 
seoond issue was fonnd in the affirmative In seotion 2 of the Code of 1908 'deoree' 


and the third in the negative. Farther iesnes 
were then drawn op : — 

1. Whether the mortgage-bonds in snit 
are proved P 

2. What is proved to bo the oonsideration 
of the said bonds P 

3. What is proved to be the amount 
reoeived by platntiife towards satisfaotion of 
the said bonds ? 

4. Whether the suit is within time P 

.'S, What is foand dae on taking aooonnts 
nnder the Dekkban Agrioulturists’ Relief 
Aot ? 

6. How shoald the amoant dae be made 
payable P 

Unfortunately, the plaintiff applied to the 
Court to draw up a deoree on the finding 
on the first issue and a deoree was drawn ap. 

An appeal was filed against that deoree 
whioh was admitted by the Distriot Jndge. 
The appeal was dismissed, the learned Jodge 
being of opinion that the defendant was 
rightly held to be an agrioaltarist. I think 
he was wrong in bolding that an appeal lay, 
and be failed to appreoiate in the right way 
the remarks of Mr. Jastioe Heaton in 
Municipal Committee of Nastk v. Collector of 
fiaiik ( 1 ). 

The importanoe of the question arises from 
seotion 97 of the Code, whioh enaets that if 
a party aggrieved by a preliminary deorea 
passed after the oommenoement of the Code 
does not appeal from suoh deoree he shall 
be preoladed from disputing its oorreotness 
in any appeal whioh may be preferred from 
the final deoree, thus giving effeot to the 
opinion of the diseenting Judges in Khadem 
Hos:e-n v. Eindad Uosiein (2), that in an 
appeal against the final deoree in a partition 
suit it was not open to the appellant to 
qaestiou the oorrectness of the preliminary 
order or deoree for partition when no appeal 
was preferred against saoh order within the 

(1) 28 lud. Cas. 689j 17 Bom. L. E. 324; 39 B. 

(2) 29 0. 768 (F. B.)} 6 C. W. N. 617. 


was defined so as to bring preliminary or 
interlcoutory deorees within the definition of 
a deoree, but the only ohange in prooedare 
introdaoed by the definition of deoree in 
seotioD 2, oombined with eeotion 97, was in 
respeot of the right of an aggrieved party to 
appeal from a preliminary deoree. The right 
whioh he had before to wait until the final 
deoree was passed and then appeal from both 
the preliminary and the final deoree was taken 


away. 

Bat the impression has gained ground that 
the kind of preliminary deorees whioh oan be 
passed has been indefinitely extended by the 
Code of 1908. Constant aoplioations are 
made to the Judges in the Mofasstl Conrte 
to embody in the form of deorees judioal 
proDoanoements whioh are not jadgments 
aooording to the Code, on the ground that the 
aggrieved party may be debarred from rais* 
iog the question in an appeal from the BobI 
deoree. This apprehension may be genuine 
in some eases hot it too of'en is merely the 
oover for deliberate obstrnotions to the fiual 
deoiaion of the snit. The objeot is easy of 


attainment. The Jodge is asked to draw op 
a decree on the ground that he has decided 
some thing whioh oonolusively determines tho 
right of the parties with regard to one of the 
matters in oontroversy in the suit. The Jodge 
deolines. An applioation is made to oouipel 
him to draw up a decree. Whether sucoessful 
or net, the hearing of the suit is delayed for 
months. If the Judge oonfents, there is ® 
ono® an appeal. In this way, litigation, wbio 
is in any event snffioiently protracted, can e 


indefinitely prolonged. 

In my opinion, the above impression i 

entirely erroneous and has arisen obit fly ^ 
the failure to observe the rules of 
laid down by the Civil Prooedure Code, lyw. 
with regard to the institution and hearing 
suits. The solution of the question e ore 
us is to be found not in any of the 
oasps whioh deal with the question bu y 
oareful oonsideration of those rules w le » 
with some minor alterations, 
porresponding septione of the Code of 
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They preesrtbe when aod in what airenm- 
stanee? the Conrt is to pronoanae jadgment 
and it is only when a jndgmpDt has been 
pronoansed in aonformity with those rales 
that it aan be embodied in a deoree. 

The real qaestion, therefore, ^eems to me 
to be not what is or what is not a prelimi* 
nary' dearee, bnt when may a Trial Jndge 
pronoanae ajadgment whioh has to be em> 
bodied in a decree. Then the stage of the 
eaee at wbiah jndgment is prODonnoed will 
determine whether the dearee is preliminary 
or final. It may be as well to set out, as 
briefly as possible, the aoarse a suit should 
follow under the rules. When a suit has been 
duly instituted a summons may be issued to' 
the defendant to appear: Order V, rule 1. 
The Court shall determine at the time of 
issuing the summons whether it shall be 
for the settlement of issues only, nr for the 
final disDocal cf the suit : Order V, rule 5. 
Order XIY deals with the settlement of 
issues. At the first hearing of the suit the 
Court shall proceed to frame and record the 
issues on which the right deaieion of the 
case appears to depend : Order XlV, rule 

1 (5). 

Where issues both of law and of fdot arise 
in the same suit and the Court is of opinion 
that the ease or any part thereof may be 
disposed of on the issues of law only, it shall 
try those issues first, and for that purpose 
may, if it thinks fit, postpone the settlement 
of the issues of faat until after the ij^eues of 
law have been determined : Order XlV, rule 
2, Nothing is said regarding the procedure 
at the trial of suah is^ne?, but following the 
analogy of Order XV, rule 3, judgment 
should only be pronounced when the finding 
disposes of the save or a part of the case 
which would then be final pro tanto. Order 
XV deals with the disposal of a s lit at the 
first hearing. Rule 3 seems to amplify 
Order XlV, rule 2, as it refers to issues of 
fast as well as of law. If the Court is satis- 
fied that no further argument or evidence 
than the parties can at once addnoe is re- 
quired upon such issues as may be sufficient 
for tbe decision of the suit, and that no 
injustice will result from procesding with 
the suit forthwith, tbe Court may proceed 
to determine such issues, and it tbe finding 
thereon is snffiaient for the decision may 
pronoonoa judgment accordingly. If the 
finding is not sufficient for the decision the 


Court shall postpone the further hearinff 
and shall fix a day for proceeding with the 
suit. Although this rule appears to be ap- 
plicable only to tbe first bearing of a suit it 
seems obvious that it must also apply, by 
reason of Order XVII. to a farther hearing 
of a case after all tbe issues or issues of law 
only have been settled at tbe first hear- 
ing. 

It is only when tbe finding on an issue is 
sufficient for the decision cf tbe suit or a 
part of the suit that the Conrt may pronounce 
judgment- When the finding is not sufficient 
for the decision, the suit must be postponed 
for further bearing. 

Under section 33 tbe Court, after the case 
has been heard, shall prononnae judgment 
and on such judgment a deoree shall fol- 
low. 

Order XX deals with judgment and decree. 
Before role 12 of that Order there is no 
provision in the Code for any other judg- 
ments except (1) those which are given 
at the end of the hearing, (2) those which 
decide tbe case or presumably a part of tbe 
case by findings on certain issues only. 

Order XX, rales 12 to 16 aod 18, and 
Order XXXIV, rules 2, 4 and 7, deal with 
certain ola'^ses of su ts in which there can 
be an adjudication which, though it deter- 
mines the rights of the parties with regard 
to tbe matter in controversy in the suit, does 
not completely dispose of tbe suit. They 
enable the Court to pronounse a judgment 
whioh must be embodied in a deoree, before 
tbe end of tho sui^ but they carefully pre- 
ecribe on what points judgment shall be 
given. 

Tbe suits referred to above are the most 
common in whioh preliminary deorees can 
ha passed. 1 may also mention suits for 
damages in which the plaintiff establishes 
bis right to receive damages bob an inquiry 
is necessary as to the amount before a fioal 
deoree can ba pas^od. Tbe principle remains 
the same. Tbe judgment should ordinarily 
come rvt the end of the case. But there 
are oases where, although the Court can 
decide all questions relating to the rights and 
liabilities of the parties, the details of the 
decree have to be ascertained by a farther 
inquiry, or time is allowed to a defendant 
bsFore the decinion becomes final. 

I do not see why this principle should not 
be applied to suits under tbe Dekkhaa 
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AgrionUnrists’ Relief Aat. If the rights 
and liabilitiee of the parties aan be deter* 
mined and aeaonnts taken at one bearing 
no diffiaulty arises althongh for form’s sake 
it may be neoessary to draw up a prelimi- 
nary and a Bnal dearee. If the Court 

^ stage where the rights and 
liabilities of the parties have been deter- 
mined but an inquiry is neeessary to asaertain 
the state of aaaounta between the parties 
judgment may be given on wbiab a pre- 
liminary dearee aan be drawn up. But 
the finding that a party is an agriaalturiet 
is not by itself an adjudiaation wbiab can 
be embodied in a dearee though it may rej^ult 
in the plaint being returned for presentation 
in the proper Court. 

Issues of law on wbiab a ease may be 
disposed of most often raise questicns of 
jnrisdiatioD or of limitation. But a finding 
that the Court has jurisdiction or that the 
plaintiff bas brought his suit within (be 
time preseribed by the law of limitation, 
does not determine the rights of the parlies 
with regard to all or any of the matters 
in aontroversy in the suit, it merely erables 
the Court to proceed to inquire into thore 
rights. So, too, an issue of res judicata 
found in the plaintiff's favour enables the 
Court to deal with the merits of tho aaee. 

It has been aontended that dcaisions in the 
plaintiff’s favour on suah ifsues as thefe 
determine bis right to sue which is a 
matter cf aontroversy in (he suit hut a 
tousideration of the analysis of rights in 
Holland’s Jnrispradenee will make it altar 
that there is no sueb right known to law as the 
right to tue’. A plaintiff in a suit olaims <o 
be entitled lo a remedial right on tfe eon- 
sequenae of an infraotion cf an anfeoedent 
right. 

A remedial right is in itself a mere po- 
tentiality deriving its value from (he support 
whiah it aan obtain from the power of the 
State. The mode in whiah that support 
may be eeeured in order to the realisation 
of a remedial right is preearibed by that 
department of law whiah bas been called 
adjeative, beoaure it exists only for the 
sake of eobstentive law, but is probably 
better known asprceeduie. It etmprifes 
the roles for, (i) selecting the jorisdiefien 
whiah has eegn zarce cf the malter in 
queetior, {ii} atceriaining the Court which 


ia appropriate for the deeision of the 
matter, (m) eettirg in motion the machi* 
of (he Court so as to procure its 
decision, eta.” Holland’s Jurisprudence, 
pages 2&0, 291. 

The opinion I have expressed on this 
question in no way affects the rights of an 
aggrieved party to obtain relief when 
appealing to a higher Court. I have only 
made it clear when be must appeal and 
I have shown that he is not debarred from 
appealing at the end of the case from oertain 
findings during (be bearing of the oases 
whiah merely deoide that the suit must 
proceed, or whiah deoide quesiirns without 
disposing wholly or partially of the 08 £e, 
This will put an end to the applioations 
which are oonstantly being made to the 
High Court to compel the Trial Courts to 
draw up deorees based on such findings 
instead of waiting until the end of the 
case, thus enabling a party to prolong the 
bearing of the suit for an indefinite time 
and paralysing the administration cf justice. 
One thing is perfectly clear and that is, 
that a formal ezpreeeion by a decree of 
a fieding by a Court that a party is au 
agri'oulturfet cannot aonalueively determine 
the rights of the parties with regard to 
any or all of the matters in aontioverey 
in the suit. Nothing is said in the Code 
about a preliminary issue, but a dearee is 
preliminary wfaeu a further proaeeding is 
to be taken before the euit is disposed 
of. It follows then, in my opinion, that 
a Judge should never accede to an applica- 
tion to draw up in the form of a dearee 
a finding on the question whether a party 
is an egriaolturiet or not. Undoobtedlyi 
that is an iscoe wbiab is the first iseoe 
to be tried in the aB<^e, and a deoision 
may be given on it ; but it by ro means 
follows tbbt because that is the first issue 
to be tried, therefore, it is a preliminary 
issue on which a dearee can be drawn up. 
The whole caee must be decided first before 
the judgment can be pronounced. There 
will be then a judgment deciding the rights 
of the parties with regard to all or any 
cf the maters in Of niri verey in suit, and 
then it will rightly be the subject of 
a decree. Ihe result will be, in this case, 
tLa< as there wae ro appeal, the case 
a obt go hack (o the Trial Gfurt to ooptinoe 
the hearing from the point at which it 
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WAS left off. This appeal is dismissed with 

OOSts. 

FaWCKTt, J. — I quite agree to the general 
prinoiples laid down by tbe learned Chief 
Jastioe in tbe judgment just pronounaed. 
In regard to tbe deeision in i^i^nicipal 
Oommxttes of }^a»xk v Colltctrr ofNuiii fl) 

1 think Mr. Jn«tiee Heaton never intended 
to say that the Court should frame a 
preliminary deoree direoting aoeoaota to be 
taken under seotion 13, Dekkfaan igri* 
solturists' Relief Aot, until the proper stage 
bad been arrived at for sneh a preliminary 
deoree. Tbe prinoiple applicable is that 
judioially laid down in regard to referenoes for 
inquiry and report. This is that the power 
to order sueh a referenoe is only ezeroised 
in eases where tbe question oannct ood> 
veniently be deoided in tbe usual way by 
the Court, as, for instanoe, where a prolonged 
examination of doonments or aoonunte, or 
some epeeifie or looal investigation is neoes- 
sary, or where, as may be tbe ease when 
damages have to be assessed, the inquiry 
involves questions of detail which woo d 
oooupy too mnoh time in Court [Halsbury’g 
Lmsof England, Volume I, Article ICOO, 
at page48l, and I). N, Ol-ose^' Brcs v. I op t 
i^arain (3lj. Aaoordiogly, it i.s a g ne>hl 
role io oases falling under Older XX, tnie 
16, of tbe Code that tbe main points at 
iesne in the case' ehoiild be deoided Bnt 
by the Court, and a preliminary deoree 
framed only when nothing more remains 
to be done than tbe ministerial funoiion of 
drawing up tbe aoooant in aoeordanoe with 
tbe direotioDS of tbe Court, it if, in my 
opinion, an abuse of tbe prcoadure intended 
by the Code to draw up a preliminary 
deoree direoting aooounts to be taken undtr 
seotion 13 of the Dekkhan Agrioulcuri-c^* 
Relief Aot, before, for ins-.nap, a^ in this 
oase, it bad been even deoidej whether tl e 
mortgage sued upon was proved. Per* 
sonally 1 am iuoiined to think that it will 
be seldom neoessary under tbe Dekkhan 
AgriouUurists* Relief Aot to draw up a 
preliminary deoree under Order XX, role 
16. That is a provision of a geneial nature 
and does nof, in my opinion, detract from 
the power given to the Court by a spoo al 
Aot, namely, eeotion 13 of the Dckkban 
Agricultoristb* Relief Ao^ to take an aooount 

18) 30 Ind. Gas. fcOOs 42 0. 819; 19 0. W. N, 8'J9. 
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in aioordanoe with the prrjvi.-ions of that 
peotijD. My experiense is that, in ordinary 
OA'e^, the Crnre can itself take rbe aooount 
with the help of a oleik for any former 
oaloolations, and that there is no leal 
neoe-sify ftr a preliminary deoree under 
whiob a Coma>i8->iooHr would have to be 
formally appointed and the ultiiuare deoision 
of the snit almost inevitably delayed, 1 
think, therefore, it is only in exoeph'onsl 
oases, (hit there should be a prel'minsry 
deoree of the kind referred to in Mr. 
Justice Heaton’s judgment already men- 
tioned. 

Appeal d smt'sfei. 


caloutta high court. 

iNS.LVtNcr S ir No. I' 0 ui» 1914. 

F bruary 10, 1920. 

Freseut: — Mr. .Justice Greaves. 

Jn T' L A Lll i •‘I 4 lil SH.AK -I' oivrfVT. 

Prerifienoj Tf'wna Iniolvency Act (III of 19m\ 
a Ml , Sch. If, a \‘<~ H'gis'rur »n InS'ilvency, re er- 
encc to - Moy'tjiige, validthi of, pouer oj R-yintmi- to 
decile — Appt'il irom order oj Hegiatrar — Limita- 
Uon. 

Wh«ro a reference is made to tlio Itrgistrnr in 
Ins’lvoiicy under {■eciioii Sctiodulo li of the 

Prfsidcucy Towua Insolvency Act, upon the appli. 
cation of coriain persons allcgiiitr tliein.selves to l,o 
mortgagees of au iiisulvenl’s e>tiito diruciing them 
to prove their mort.age before Imn. the egistrar 
hii uo jiiri.-dietioii to dual with the ([uo.<)tion of tbe 
validity of the mortgiigc even thoiiuh the parties 
cunseiit uud iigreu to Ins doing so, and by his doeibion 
adversely uffect panics iuturesied who are not aui 
( p col .] 

I he period of day.s provided by section 101 
of tlie I re&id-iK’y lowns lii.sd eocy Act runs not 
from the dito < f lie* findings being filed or signed, 
but fioiii the dale of the iiDtCter being completed, 
aud the report being signed, [p. 89J, eol. 2 j 

Appeal from the deoision of tbe loeoivenoy 
Registrar of the Calontta High i ourt, 

Mr H. D. t'ose (with him Mr. B. K. 
Qh $e), tor iCedarnath Siha, Atiudra Nath 
8aha and .Juanoddra Nath ^aha. 

Mr. A N. Ch'iudhurt ' wi h him Sir B. 
C. Mute', MdHaia. 6. A. Bmer eo and N. N. 
lihoMe) >.<r the Appellant.^ 

dUllGMl'jN r.— This maitei oimes before 
me by way of an appeal trow a Ueoibiou of 
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the Ineolveney Registrar of this Ooart. 
The fasts are shortly as follow8:-On the 
23rd Joly 19U Lalbehari Shah and others 
were adjadioated insolvents upon the peti. 
tion of a ereditor, one Motilal End. He 
was a creditor for Rs. 6.4-<,000, and he 
^ed a retainer throngh an Attorney Mr. S. 
M. Datt to represent him in the insolvenoy 
proceedings. Motilal Boid is the father of 
the present appellants before me. He died 
on the 29th Fabrnary 1916 leaving him 
earviving his widow, Panni Bibee, and the 
appellants his infant sons. He also left a 
brother Dhonraj Boid. On the 7th August, 
lyio an application was made by the bro. 
tber as next friend of the infants for ex- 
amination of certain witnesses under section 
3b of the Insolvenoy Act. The retainer was 
signed by him and be made an affidavit that 
be had no interest adverse to the infants. 
He signed as next friend and the retainer 
that he gave to his Attorney was in respeot 
proceedings. On the 23rd August 
lyib the mortgagees got an order to prove 
their mortgage before the Registrar in 
insolvensy under section lb of the Second 
Schedule of the Insolvency Act, and the 
Official Assignee was directed to sell the 
premises No. 3//, Shovabazar. On the let 
September 1916 Panni Bibee was appointed, 
under the Guardians and Wards Act, as 
guardian of her infant sons and on the Ibth 
September 1916 she gave to her brother-in- 
law Dhonraj Boid a power-of-attorney to 
act on her behalf. On the 18th September 
lyib the mortgaged properties were sold 
by the Official Assignee. Oo the 2nd Feb- 
ruyy 1917. Panni Bibee applied for an 
order to examine the mortgagees under 
section 36 of the Insolvency Act and an 
order was made for their examination. It 
13 eaid that Panni Bibee made the applica- 
tion really as next friend of the infants and 
in error of the fact that she was not their 
next friend. Be that as it may. it appears 
that all the proceedings before the Registrar 
in Insolvency were conducted on behalf 
of Panni Bibee not as next friend of the 
infants but as a creditor of the insolvents’ 
estate and, of course, ebe was a ereditor of her 
hueband’s estate by reason of her position 
as his widow. On the 6th July 1918 the 
examination of the witnesses took place, 
that is to say, of the mortgagees, for a period 
of two days and the Assistant Hsferee, who 
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was then acting as the Registrar in Insol- 
vency, stated that he would go into tbs 
question of the validity of the mortgages, 
although I understand that he arrived at 
no 6nal decision on that day. Oa the 3rd 
Pabroary 1919 Mr. Rsmfry. the Registrar in 
Insolvency, stated that he thought (bat be 
would go into the question of the Ivalidily 

of the mortgagee and, on the 17tb February 

1919 the parties agreed to the question of the 
validity of the mortgages being gone into before 
him. Prom the 2lst to the 27tb February 
the witnesses on behalf of the mortgagees were 
examined before him and from the I9th 
^ to the 10th April the witnesses oalled 
behalf of the appellants were examined. 
On the 12th Jaly 1919 the Registrar in 
Insolvency signed his findings and, just before 
the figores of the amount due on the mort- 
gage occurs this, I, therefore, find and 
report that there is now doe on the mort- 
gage the sum of Rs. 27, ICO, for principal 
and interest.” Those findings were filed on 
the 15th July 1919. Oo the 25th July 
1919 the report of the Registrar in lueol- 
vency was settled and passed and be there 
states that he had gone into the quesiion of 
the validity of the mortgagee and considered 
the facts placed before him and he bolds that 
the mortgage is a valid one and that, the 
consideration alleged therein was duly paid, 
and then hs goes to state what is due to the 
mortgagees. On the 14th August 1919 tbs 
report was signed and filed on that day 
and on the 3rd September 1919 the present 
appeal was filed. Some dispute has arisen 
as to whether in fact it was presented on the 
3rd September 1919, or on the 4th Septem- 
ber. What happened, I understand, was 
that on the 3rd September it was tendered 
on the Original Side in the English Depart- 
ment and that the Attorney who tendered the 
appeal was then told that it should have 
been presented in the Insolvency Jurisdic- 
tion of the Court and apparently it was 
presented in the Insolvenoy Jurisdiction of 
the Court on the 4th September 1919. 

It is not contested, certainly for the purpose 
of this application, that the time to file the 
appeal, if otherwise in time, would have ex- 
tended until the re-opening of (be Courts 
after the long vacation. Accordingly, it 
does not seem to me to matter whether it 
was in fact filed on the 3rd or 4';b Septem- 
ber. On these facts being stated to me, 
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two prelimiDary obiestioos were taken on 
behalf of the mortgraEees. First, it was said 
that the appeal is made or presented by 
infants withoot their havingr any next friend 
and I h&ve an appliaation made by the mort- 
gagees asking that the appeal ebonld be die* 
missed with costs to be paid by the Attorney 
on the ground that no next friend had been 
named on behalf of the infants. On the 
other hand, I have another application before 
me for the amendment of the appeal by 
inserting the name of the next friend. It 
seems to me that, having regard to the 
provisions of Order XXXIl, role 1 have 

a discretion as to bow I shall deal with 
the matter, when a plaint or other proceed* 
ings have been taken withoot the infant 
being represented by a nest friend, and it 
does not seem to me. therefore, that there 
is any sobstanoe in this preliminary obiec* 
tion because I shall accede to the applica* 
tion to amend the appeal upon the addition 
of the name of the next friend, upon the 
costs of the mortgagees of appearing on this 
application and the costs of their application, 
to which I have already referred, being paid. 
Bat there is a more substantial preliminary 
objection, and that is that the appeal was 
filed out of time. It is said that the Regis* 
trar’s findings having been signed on the 
12th July 1919 and filed on the 15th, time 
runs as from one or other of these dates or, 
in any case, at the very latest, from the 
25th July 1919, when the report was settled 
and passed. On the other hand, it is said 
on behalf of the appellants that time did 
not commence to run until the report was 
signed by the Regictrar on the 14th Augost 
1919, Now, it appears that, in accordance 
with the practice of the time is faken 

to run as from the time tjfat the report is 
signed because 1 find a note on tbe appli* 
cation for appeal ’'report signed 14th 
August 1918—appeal in time”— this being 
signed by tbe Registrar in Insolvency. It, 
therefore, remains to consider the provisions 
of section 101 cf the Presidency Towns 
Insolvency Act in order to ascertain whe* 
tber the preliminary objection on this point 
should prevail or not. Section 101 provides 
that the period of limitation for an appeal 
from any act or decision of tbe OSicial 
Assignee or from an order made by an 
officer of the Goart empowered ondar see- 
tioz) shall be 20 days froiQ tbe date of 


such act, desisioD or order, as the ease may be. 
Some discussion took place before me on this 
preliminary question as to whether the Regis* 
trar was a person empowered nnder seetion 
6 of tbe Act. It is not necessary for me to 
deal with that now, for that is a question 
which will arise if I decide that tbe prelimi* 
nary objection is not well-founded. So it only 
remains for me to decide whether tbe order 
of an officer of the Court referred to in 
section 101 is, under the circumstances* tbe 
findings that were filed on tbe I5th July or 
tbe report that was actually signed on the 
14th August. The conclusion that I have 
come to is, that the 20 days provided by 
section 101 run not as from tbe findings 
being filed or signed, but as from the matter 
being completed and the report being signed. 
That is to say, when the matter is completed 
and the parties know their position. That, 
therefore, disposes of tbe preliminary objec* 
tion and it now remains for me to deal with 
the appeal on its merits ; but before 1 do so, 
I should add, as tbe matter has been venti* 
lated, that it does not seem to me to matter 
whether Panni Bibee was alone before tbe 
Registrar or whether tbe infants, nnrepre* 
tented by a next friend, were before the 
Registrar, because, even if tbe infants were 
not before tbe Registrar, it is conceded that, 
being affected by tbe order that the Registrar 
has made, they are entitled in any case to 
appeal. That disposer, then, of tbe prelimi* 
nary objection and tbe two applicatioos that 
are made, that is to say, with regard to the 
amendment of the application and with 
regard to the dismissal of tbe appeal. 1 now 
proceed to deal with tbe appeal on its merits. 

I now come to deal with the appeal as 
presented. The first ground of appeal is, 
that the Registrar had no jurisdiction to 
go into the question of tbe validity or other* 
wise of tbe said mortgage iu the reference 
directed to him, and that be erred iu adjudi* 
eating on the same although the parties con* 
Rented to that eouree being adopted. 

The other grounds of appeal are, secondly 
that tbe mortgage transaction was fiotitions; 
thirdly, that he should have found on the 
evidence that the adjudication was collusive, 
and 80 on. 

Counsel appearing on behalf of tbe appel* 
lants has stated before Lie that all be desires 
to do at the present time is to question the 
jurisdic'ioQ of tbe Registrar to deal with tha 
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validity of -ho ttior-gage under the refereoee 

to him under Sihedule ll. Aeotion l8 of the 
Prpsidpro? Towns losoJvenjy Ao^ and he 
that there ►houH be deleted from the 
report all th» dodio?? of the R^^ietrar 
in Ineolvenay with regard fo the validity of 
the mortgage, and that is the only question 
that ie now before me on this appeal. It 
eeems in me that, although the Registrar 
dealt with this question by the eon*ent and 
agreement of the parties, he had no jar adio 
tinn »o d^al with a question *f this kind. 
Seition 6 of the Irsolvenay Ait states what 
are .he matters tha- oan b- refe-red to the 
Registrar in Insolveniy, m>. to hear debtors’ 
petition* ; to hoM piiblii eiimtnatiins of 
ine'dvento : to make any order nr exerii-e 
jui isdiotiou pr^'^f'rib -il as proper to be 
m;dH nr 6Xfcr<iiscd in Ohambpr' ; hea»* nod 
deterujine any unopposed or ix p,r/e aoulioa* 
tion ; to examine any person under seation 
3d. The only one of the^ie headings wniah 
this oould possibly oome under wjuld be 
heading 6 (2* (o, but that heading only 
c'eals will) matfers to b) dea’t wich in Ohi-a- 
hers, and rule 5 of tho I n^ol veacy Rnles npeei- 
fiailiy l^y^ down what are ihe matters 
lhai are t.) he heard and determined in open 
<’oajt «hiah are, ami.g other-*, 5 
(d), ayplioatioriH ic sot a)ido or avoid* u y 
e.)ti|omen , sonveyHiinp, tran.ifer Hhouri'y or 
payment or to declare for nr ag-am^t tho 
title of the ()3ii«al Aisign^e to any pro- 
perty alversely olaimed. Jt seems to mo 
that j OQ only havo to read seot'on G of the 
Pr«.Mde(,oy Town-j Itisolvenay Aot and 
imU 5 to arrive at (he oonolu-ian that the 
Registrar in Insolvency, aa indeed I think 
he thonglit himself, Inal no jarisdiatlon to 
dial with a matter of this kind, apart from 
eoi sent of pat es. He did eo. having regard 
to the oonserit and on (he foiting that all 
the parties interested were juris wh;oh 
turns out not to be the oi?e In this view, 
the appeal eaoaeeda upon tbo only point 
wliioh is now raised before me, that is to eay, 
as to whether the Registrar in Iniolvenoy had 
any jorif-dtotion to deal with this que-tion 
and by his deiision adver-ely aff.tb the 
irifaiitrt. I am expreesiug no opinion on this 
appeal with regard to the validity of iho 
morigage and wueiher it ie now open to the 
appellants to aRaak the mortgage or Dot. 

1 make no order as to oust.*. 

Appeal alloved, 


August 17, 19v0. 

Norman Maeleod, Kt., 

Mr. Ju.tiee Fawaett. 

BHIMABAI PAD4PPA DESAI— Pcumtim 

— ApPBLLiNT 
versus 

SWAMIRAO SHRINIWAS PARWATI- 

DfPXNOA T— RtfiSpOMDENT 
Limiiathn Act (IX of ^9^8), Sch. I, Arts. 131, U4- 
innmaar— Suit to recm-cr assessmant -Adverse voi. 
nession-Limitation-^CoJitract Act IX of a 69, 
applicability of Judi, payment of, by Inamdar-Sum 
paid, whether recoverable from occupancy tenants. 

A suit to recover assessment by an Inamdar 
a^ain.st a person who claims to have purchased tbo 
Im ndar’a rights is goverij-d by Article i *4 and not 
by Article ' < of Schedule I to tho Limitation Aot, 
and limitation begins to run from the date of the 
first non-payment of assessment [p. fen.h, ool. ij 
Article ••■<1 of Schedule I to the Limitation Aot 
applies only where the relationship of landlord and 
tenant or superior holder and occupant is established. 
Where no such relationship has over O-xisteJ, that 
Article is not applicable, Lp, 8^3, co», 1.] 

feectioii of tho ('outract Act only applies when 
a person is interested in tho pvymont of money 
wliii h any other is bound by law to pay, and, 
therefore, if ho pays it, he is entitled to bo re- 
imbursed by tbo other, [p ‘•O'*, col. ,] 

Ju ti i ‘ payable by an Inamrlar to Government, and 
where lie has l>cen so rt miss as to lose his right of 
levying assessment on occupancy tenants, he cannot 
rec'iver tho sum pan! by him asjiidi from them 
tinder section tO of the ' ontract Act, inasmuch as 
the tenants aro not bound by law to pay judi, 

[ p. 8.-t3, col. 

S-^otnd apoeaN from the deeision of the Dt’s- 
(riot Judge, Bijapur, in Appeals Nos. 138 and 
1.J9 of I9i7, oonGrming the deoree passed 
by I be Sn bnr 1 inate Judge at Muddebiba), in 
Civ. I Suit No. 191 of 1916. 

Mr. Jayaknr iwith him Mr. i9. S. Palkar, 
<5overnmeut Pleader, and Mr P. D, Litnaye), 
for tho Appellant. 

Mr. N.idkarni (with him Mr. A Q. Vesti), 
for the Reepoudent. 

JUDGMENT. 

MacLKOo, C. J. — The plaintiff sued fo 
reo var from the defendant aa inferior holder 
the as-est^oient and I 'oal fund cess for 1912 13 
rf oertain lands in five village.^. The Trial 
(J< u t hf-ld that tbe plaintiff was not entitled 
to reoover as luamdar, but allowed tbe slaim 
for and judi looal fund oeis for the lands 
in euit to tbe extent of Rs. 140 10 under 
section 6^ of the Indian Oootrao^- Aot. The 
lower Appellate Court dismissed tbs 
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altogetber. Tbe learned Jadge held that the 


plaintiff was barred from resovering the 
assessment for tbe Bait lands by the prinaiple 
of res judicatii besanse oertaio salts bad b^en 
filed by the defendant to reoover possession 
of tbe land and mesne profits from tbe 
tenants and the plaintiff’s bnsband was a 
party to those saits. Bat 1 do not think 
that the qaestion, whioh is now in isene 
whether plaintiff is entitled to levy assets* 
ment against tbe defendant, was in issue in 
these saits tboagh Padappa was a party. The 
learned Appellate Judge does not seem to 
have considered the qaestion whether the 
defendant bad aoqairei a right to the suit* 
lands by adverse posfe->8ioo. Bat it is 
admitted that these lands were purchased 
by the defendant In execution uf a deort^e 
obtained against tCalava, the then Inamdar, 
in 1?74. Therefore, be purchased all the 
Inamdar ’s rights including the right lo levy 
assessment on tbe suit lands. No doubt, it 
was held in tbe litigation regarding other 
lands belonging to tbe loamdars that the 
defendant bad not purchased at ytbing beyond 
the rights of KaUva, and that on her death 
Padappa was entitled to succeed. Bat, as a 
eoniequenoe of succeeding in that suit, 
Padappa took no steps either to levy assess* 
zuent or to reoover possession of tbe sort 
lands. It cannot be disputed that the present 
respondent has been in possession of tbe suit* 
lands for more than twelve years adversely 
ftgainst tbe plaintiff. It was suggesied that 
the right to levy assesameot was a reonmog 
nght and the period of limitation should 
he as prescribed by Article 131, according 
to whioh time begins to run when there 
has been a demand and refusal. That may 
very well be if tbe relationship cf landlord 
ftod tenant or snperi r bolder and occupant 
has ever existed Oooe that reUtionebip is 
Bstablished, then the mere non payment of 
Mnt or assessment would not be sufficient 
to enable tbe tenant or occupant to begin to 
Bet up a title by adverse po^8e88ion. There 
niust be some overt act, such as a refusal to 
pay the rent or assessment, before time 
begins to run. But here there was no 
relationship as regards tbe sutt-landa between 
the Inamdar and tbe respondent. By tbe 
purchase at tbe sale at which the Inamdar’s 
rights Ware put up for eala be was not 
recojoijjj jg jQ liable to pay asa 0 " 8 * 

OOQt. Tnerefare, it eannot be said that 


there was any reaorring right in the appel* 
lant, who now ocoupus the postion of 
loamdar, to recover the sss^psmfint. The 
decision, therefore, in G>in ah Vinayik v. 
Sitahai Narayan (1) can be distinguished,' 
In my opinion, therefore, tbe rpspondent has 
clearly established a right to hold this land 
against tbe Inamdar free of assessment by 
adverse poeeeeeion. 

As regards the claim of the plaintiff whioh 
was allowed by tbe Trial Oonrf, to recover 
judi ai d local fund csss, I agree with the 
learned Appellate Judge that it should be 
disallowed. The ju-h is pajshle in the 
lump enm by the Inamdar to Government, 
and if the inamdar is so rcmus as to Jose 
his right of getting the as>ee8men6 from the 
oaoupanoy tenants, it cannot be said that 
the obligation to pay iudi for those lands 
for whioh the payment cf ahsessment Was lost 
fallsopontbe pertons inoccupation of them. 
Section 69 only applies when a person is 
interested in the payment of monty which 
any other is bonnd by law to pay, and, 
therefore, if he pays it, he is entitled to be 
re imbnrsed by the other. H^re it has not 
been proved that the delendant isbinnd by 
law to pay the judi. Therefore, if the 
plaintiff pays it, it mast be oor.sidered it 
has been paid in hts own inteieat and be 
certainly cannot be entitled to reoover it 
from tbe defendant under section 69, 

Therefore, the deoiaion cf the learned 
Appellate Judge must be confirmed and the 
appeals dismissed with costs. 

F*»CaTT, •). — 1 concur. Reliance was placed 
for the appellant cu the view taken m 
some rep rted oaces that, under /Artioia 13t 
in order that a reournng right of the kind 
specified in that Article eh mid be lime^birred 
it is neoeesary for tbe defeedant tu chow tuat 
there has been a definite oemand and refusal. 
In my opinion, that view should be limited to 
oa«es where the oiroumstanoes are such tnat 
mere non complianoe with tbe right does not 
of itself ainoui.t to a relusal. 1 would point 
out tha^, DQoer Article 181, third ooluoin, limi- 
tation does not run Irom ttip tiins when the en* 
joymeut of tbe right is first deoiantied and 
refused, but when the plaintiff is first refused 
the enjoyment of tbe right, if wo compare 
this Article with Articles 88, 89 and 108, where 
the words used are 'uemauded and roiueed,* 

(1) 33 lad. Can. 61-| 18 Bom. L. H. 950[ -11 B. 159, 
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it will be seen that it is rather readiDg^ ioto 
the Artiole words whiah are deliberately 
omitted from it. to say that under Artiole 
131 there most be shown a dednite demand, 
to whioh there was a refnsa). In the pre- 
sent^ ease the oiroamstanoei, in my 
opinion, are saoh that the non-payment of 
any rent or asses*meat by the defendant to the 
plaintiff neoessarily oonstitote a refusal within 
the meaning of this Artiole. The defendant 
had acquired the right, title and interest 
of the Inamdar at the Court aootion. There 
had been a lengthy litigation between the 
parties and the defendant was adnaittedly 
in adverse possession of the lands for a 
period^ whioh absolutely barred the plaint* 
iff 8 right to recover them, although the 
plaintiff was snoosssful in the litigation 
which went to the Privy Coinoil. 

I think, therefore, that, even supposing the 
case does fall under Artiole 131, the 
plaintiff was first refused the enjoyment 
of the right over twelve years before the 
iiiStitotioD of the present suit, and that his 

claim to levy any assessment is clearly 
barred. 

On other points I agree with the learned 
Chief Justice. 

Decree confirmei. 


ALLAHABAD HIGH COURT. 
Execution Sbco^o Apreai. No. 1205 of 1919, 

November 17, 1920. 

Present: — Mr. Justioe Piggott and 
Mr. Justice Walsh. 

RKOTI RAM — DiiCKEE Holubr — Ai'pblunt 

lersus 

SITA RAM — JoouaBNr-DeBrOR — 

R«"P0ND*8T. 

LnnHatiou — Decree directing paijmeiil within eerUiin 
time — Court closed on last day —Payment made on 
day of re-opeiiiny — Decree, whether complied with. 

Whoro a party ie requireil ))y a decree to pay a 
certain sum of money witliiii a certain period, and 
on the last day of that period the Court is closed, 
the puyiiieiit uf the inoiiey on the first day on 
wliich the Court ro-opens is a payment io com* 
plianco with the decree. 

Ezeoution eeoond appeal from a decree 
of the District Judge, Farrukhabad, dated 
the 7tb August 1919, 


PACTS appear from the following judg. 

ment of the lower Appellate Court ; 

This is an appeal against an order of 
the learned Mnnsif of Kananj, holding that 
a sum of Rs. 500, deposited in Court 
by the iudgment-debtor on 6th Febro- 
ary 1919, has not been deposited in time. 
The decree in this suit for settlement of 
accounts was passed on 6th January 1919 and 
ordered that Ra. 500 was to be paid to the 
plaintiff within thirty days, and if the money 
was not paid within that period the plaintiff 
was to get a decree for the whole amount 
claimed with costs. 

Application was made for tender on 4th 
February and as the Court was closed on 5th 
February owing to Basant Panohmi holiday 
the deposit was not made till 6tb February, 
As the first day is not counted, the period 
expired on 5fch February. Under Order 
X.<I, rule 1, Civil Procedure Code, all money 
payable under a decree shall be paid either, 
(a) into Court, or (b) out of Court to the 
decree-holder, or etc. The judgment-debtor 
had the choice of methods (a) and (5). He 
might have employed (5) on 5th February. 
He could not employ (5) on 6tb February as 
it was then time*barred. But by a number 
of rulings, Dabi Din Bai v. Muhammad AH 
(1), for money paid under a preemption 
decree, Aratamuios Ayyar.Qir v, Samiyappa 
Sadan (2), tbe payment on 6th February was 
in time, because tbe Court was closed ou the 
last day of the period. Tbe fact that (5) 
was barred ie no reason why (a) should be 
barred when the Order XXI, rule 1, allows 
choice of either method. Tbe appellant 
wrongly refers to sect ion 5 of tbe Limita- 
tion Act. The analogy is with section 4 
not section 5. I allow the appeal and bold 
that the Rs 500, has been deposited iu time. 

Mr. Kailas Nath Kntju, for tbe Appellant. 

Dr, 8. M. Sulaiman, for the Rsspondent.^ 
JUDGMENT. — In our opinion there is 
authority of this Court in the case of 
Dahi Din Bai v. Muhammad AH (1), which 
justified tbe learned Judge in the Court 
below io bolding, that the condition had 
been complied with. The case of Shooshsi 
Bkiisan Rudro v. Qohini Ohunder Roy (3) and 
tbe case of Sambasivj Chari v. Batnasitn* 

(1) 3 A. 850; A. W. N. (168t), iOO; 2 lud. Doc. 

(n. s.) B73. 

(2) 21 M. 885; 7 Ind. Dec. (n. s ) 029. 

(3J 19 0. 231; 9 Jod. Dec. (K- S } Idl. 
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Seddi (4), bear oat this view. The argn- 
meat on behalf of the appellant seeks to 
eonfine the jadgment'debtor in one alter> 
native! to only 29 days to pay the moDey*. 
Tile appeal is dismiesed with soets. 

Appeal dismiued, 

' (4) 22 M. 170; S M. L. J. 266; 8 Ind. Dec. (n. b.) 
127. 


CALCUTTA HIGH COURT. 

Appsal fbou Orioiital Civil No, 82 

OP 1919. 

February 16, 1920. 

TrettnU — Jaetiee Sir Aeatosh Mookerjee, Kt , 
and Jantiae Sir Ernest Fletober, Kt. 
BAM PROSAD SURAJMULL—DtFSNPAKT 

— Afpbllart 

oer<u« 

MOHAN LAL LACHMINARAIN— 

--ReSPONDBNT. 

— ConUaci containing arhUraiion clause 
—Reference, after institution of suit — Suit not staged 
“Girard, effect of. 

Where aa action has been commenced upon a 
contract which contains a provision fur reference 
to arbitration, even if a reference to arbitration 
has been made before the commencement of the 
suit, the award is of no effect unless the suit has 
bebn stayed pending the arbitration, [p. 896, col. 2.'} 

If the Court has refused to stay the action 
or if the defendant has abstained from asking it 
to do 80 , the Court has seisin of the dispute, and it 
is by its decision, and by its decision alone, that 
the rights of the parties are settled [p. 893, col. 2.] 

Appeal from the jadgment of Mr. Jastiee 
Greavee, 

Sir B, 0. Mitier (with him Mr. B. L, 
Aftlfer\ for the Appellants. 

MePsre. Langford James and 8, 0, Bose, 
for the Respondentfl. 

JUDGMENT. 

Moobkbjee, J.>— This is an appeal from a 
judgment of Mr. Justiee G'-eaves, whereby 
he has, on an application by the respondents, 
directed an award made by the Bengal 
Chamber of Commerce Arbitration Tribunal 
on the kOtfa June lbl9 (o be taken off the 
file as of no effect. 

' The events which led to the award are not 
in controversy and may be briefly recited. On 
the 16tlj August 1918 the respondents 


sold to the appellants lC)d bales of Japanese 
grey shirtings which bad been purchased by 
them from tbe Nippon Mnnka Kabeshiki 
Kaisa (Japan Cotton Trading Co.). The 
respondents allege that the appellants 
failed to take delivery, with tbe resnlt that 
they bad to re tell tbe goods at a loss. On 
the 3rd May 1919 tbe buyers made a 
reference to tbe Arbitration Tribunal of tbe 
Bengal Chambar of Commerce under the 
arbitration clause contained in tbe contract. 
On the 2l6t May 1919 tbe sellers institated 
a snit for damages for breach of contract. On 
tbe 2Cth June 1919 the award was made, 
and on the vth July following, it was filed in 
Court. On the 22Qd July the sellers applied 
to set aside the award. Mr. Justice Greaves 
has granted that application on the ground 
that, where an action has been commenced 
upon a contract which contains a provision 
for reference to arbitration, even if a 
reference to arbitration has been made before 
tbe commencement of tbe suit, the award is 
of no effect unless the suit has been stayed 
pending tbe arbitration. In support of 
this view, reliance has been placed upon the 
decision of tbe majority of tbe Court of 
Appeal in Doleman Sr Sons v. Osseit Oorpora. 
iion (1), which has been applied in this 
country in Dinabmdhu Jana v. Durga Prasad 
Jana (2) and Appatu Rowther y. Seeni 
Rowthfr (3). 

In Doleman A’ Sots v. Osr.lt Corporation (1) 
Fletcher Moulton, L. J., explained the 
position of tbe parties, wbeo, notwithstanding 
an arbitration clause in the contract between 
them, a suit has been instituted by one of 
them, tbe law will not enforce tbe specific 
performance of an agreemet to refer to 
arbitration, but if duly appealed to, it has 
the power, in its discretion, to refuse to a 
party tbe alternative of having the dispute 
settled by a Court of Law, and thus to 
leave him in tbe position of having no other 
remedy than to proceed by arbitration. If 
the Court has refused to stay an action or if 
tbe defendant has abstained from asking it to 
do so, the Court has seisin of the dispute and 
it is by its decision and by its decision alone, 


(t) (1912) 3 K. B. 257, 81 L. J. K. B. 1032, 107 
L. T. 681: 7(3 J. P. 457: 10 L. G. R. 916. * 

( 2) G1 Ind. Gas. 80; 46 C. 1041; 29 C L J 
23 C. W. N. 716. L.. J. 399; 

6l!w^243;^‘ 116; 33 M. h. 3.177; 
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that the rights of the parties are settled. 
It follows that, ID the litter ease, toe 
private fribonsi, if it. has ever come into 
existeooe, is fur.ctus aolees the parties 

agree de noio that ibe diepate shall be 
tried by arbitration and that the astion 
itself shall be referred. There oannot be 
two tribunal'^, each with jarisdietioo to 
insist on desidmg the rights of the parties 
and to oompel them to aosepr. its deeision. 
This is clearly involve! in the propodtioo 
thit the C 'Urts will u )t allow their nria 
dio'^aon to be on-te1. 'fne f-ame vi-w was 
adip'ed by Fi’'«'“ll, Ij .1, when he stated 
that the plam ifT< oitinot be deprived of 
their right to have recourse (o the Court 
when the agree'Ubnt is a mere agreement 
to refer, uiile'S the (yourt makes an order 
to that effect nrider seiMon 4 < f the itlnglish 
Arbitration Act, 18d^, (corresponding lo 
Beotion i9 ot the Inoian Arbitration Act, 
18 '9). Thry oar*, of ooar»e, deprive them* 
selves of cuco rights by their o wn act after 
writ, ao, for esa-uplo, by goii.g on with the 
arhi ration and obiaining an award ; but 
w' eu nothing has been done by them since 
writ, a' d the only matter relied upon is 
an award made since writ, without their 
knowledge or oon.-en^ nuder au agreement 
antecedent (o the action, the plea is in 
ftcc and in truth a plei of the agreemei.t 
and is bad, besau^e there in no act of tfie 
plaintiffs sab-e<rJi)nt to the writ on which 
reliance cao bi placed. It is not a qies- 
tioo of rev k ng ttie sribuission ; u is 
a question ot consti iiction of >ectioii 4 of the 
Aoc. The appellants have contended before 
ns that the present case fa ls within the 
exception formulated by F.rwell, h J„ by 
re^isnn of the letter, dared the lOcb juoe 
I9t3, written by the reepondenrs to the 
appellants. Ti e letter, in onr opioion, has 
no Buob effect ; bur. we must not be tuk-'D to 
endorse the vinw that the respondents oouli 
deprive tbemt-elves of their right of suit by 
their own acts, a position wbich may be 
difficult to reoouoile with the view taken by 
F.etober'MonUoi), L. J , namely, that as 
soon as a suit i« insritured the private 
triOQoal becomes functus o^ci'o. Our con 
elusion, therefore, is that toe view taken 
by Mr. Jastice Greaves is right and 
that this appeal must be diemijsed with costs. 

BVeiCUKk, J. — I agiee. 

Appeal dismissed. 


tid21 

ALLAHABAD HiGH COUaT. 

StCosu OivjL rtrpe.L No. 774 of lyl8. 
February 2, 

Present Jnstioe BaSque and 

Mr. Justice S uart. 

RAM CHAND alias BA TAN SINGH^ 
PLilftTlPF — APPBH.4NT 
verbUs 

MATHURA CHAND xNDANoTdEB — 

D'.F*<<..ANrs — Resent D*Mi i. 

Transfer of Property Act IV of t8v2>, *. fil—HinJa 
Law—Joint family—Jraaxfer of family property by 
one member to another— Decree against transferor — 
Property translerred. whether liable to attachment and 
sde^Bcecutton oj dsrcee— Attachment oj property— 
CUi-n based on trunsler dee 1, iaiiureof—Decliraiion, 
suit tor -Decree holder, whether can plead that transfer 
fraudulent -Trinsfcr, whether can be questioned by 
subsequent creditor. 

Inasmuch a transfer by one member of a joint 
undivided Hindu family of a portiou of the joint 
faniily property to anoihcr member of tho family 
is iliogal, a suit by the traosfcrco against the 
hoMcr of a decreo against the transferor for a 
declaraiioQ that the property so transferred is not 
liunlc to atiuchmciit and sale in o.vecutiou of that 
decree, is not maintainable, [p M-<7, ool. .] 

I’cr Stuart, J. — v^ bon a decreC'bolder attaches 
properly which ho states to bo tho property 
of tho jndgmcut.dcbtor, and u third party objects 
that the property is not tho property of the 
judgment-debtor, because it has been transferred by 
a good and valid deed, and is met witn the reply 
that tbe deed is a fraudulent deed, and the ' ourt 
in c.\ec ittun decides that the deed is a frauduloot 
deed and upholds the attachment, it is open to tho 
dcurue-holder to plead, in a subsoquoiit suit brought 
against him by that third pai'ty for a declaration 
that tho deed is a valid deed, that thu deed is 
fnudiileut It is not necessary, in such a case, for 
tho dec ee-holder to bring a suit to doilarotho 
fruudulenr. nature of tbe transfer, [p , col '.J 

>V hero a man makes a fraudulent transfer in 
order lo ovndo his existing obligati ns, that transfer 
cm b) impeached by ere licors whoso obligations 
arc of a later date [p. bnn, col. l.J 

Ssoocid appeal from the deoisioo of tbe 
District Judge, Maiupuri, dated tbe 22Dd/ 
2ii*b of May 1913 

Mr. Iqbal Ahmad, for tbe Appellaot. 

Dr. J. N. Misra, for the Reepoudeuta. 

JUDGMENT. 

Raf q e, j.— It appears that Mabaraj 
Siogh and bis sou, Rim Ghaodra alias Ratau 
Singb, were membera of a joint uodivided 
Hiodu family and bad eome joiat family 
property. During the time that the family 
was joint, a certain item of property was 
acquired by right of pre-emption. On the 
27ch of February 1903 Maharaj Singh 
executed a famliknama in favour of bis sou 
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Rftm Cbsodrft m rospeot: of thosaid propsrty. 
Od the 12fch of Deaember 1914 M>ithara 
Prasad and Parbhn D^yal obtained a decree 
for their share cf proQcs in a eertaln 
Yillaire ag^ainst Maharaj Sin^b. Inexeoatioo 
of that dearee they attached the prooerty 
that had been conveyed by the tamliknama 
of the 27th of Febraary I90d to Ram 
O^handra, the son of Maharaj Singh. He 
oojeoted to the attaabment on the ground 
that the property attached belonged to him. 
The objeation was disallowed on the 7th 
of July 1917, Thereupon the suit out of 
which this appeal has arisen was instituted 
by Ram Obandra against the decree-holders, 
Mathura Prasad and Parbhn Dayal, for a 
declaration that the property sought to be 
attached by them was not liable to attach* 
ment and sale in execution of their decree. 
The claim was resisted on various grounds. 
It was urged on behalf of the defenos that 
the timlikruma relied upon by the plaint* 
iff conveyed no title to him inasmuch as 
the property, the subject of tbe tdmlih 
namu, was part of the joint family pro- 
perty and the family being joint one 
member of it could not transfer any portion 
of tbe joint properly to tbe other. More* 
over, section 53 of Act IV of 1882 was also 
pleaded in bar of the claim. The Court of Brat 
instance dismissed the claim. On appeal 
the decree of the tirpt Court was affirmed. 
In second appeal to this Court it is contended 
on behalf of Rim Chandra that the defence 
under section 55of Act IV of 1832 is not open 
to the defendants, inasmaob as they did not 
bring, as they ought to have brought, a 
regular suit to have it declired that the 
tamliknama of the 27th of February 19Cd 
was inoperative and not binding against 
tbe creditors of Maharaj Singh. This con- 
tention is based on the case of Subramania 
V. Muthia Ohettiir «1). The ojoten- 
tion for the plaintiff appellant is, no doubt, 
borne out by the ca^e reli«d up^n by him but 
it appears to me that, on the Bndiogs of the 

Courts below, this appeal 0 in be dispriel of 

without expressing an opinion on the ques- 
tion whether tiie defence noder eeociou 5'J 
of Act Iv of 1682 is open to the defendants 
in the present case it has bean fonud by 
the lower Appellate Court that Maharaj 


Singh and Ramobandra were members >{ a 
joint undivided Hindu family at the ime 
that tbe tamliknama was executed and that 
tbe property conveyed by the said deed was 
part of tbe joint family property. Under 
these ciroametances, tbe deed of the 27th of 
February 1903 was an invalid deed that con- 
veyed nothing to Ramobandra, A member 
of a joint nndivided Hindu family oannot 
legally transfer a portion of the joint family 
property to another member of the family. 
The transfer being, therefore, merely a paper 
transaction, under which no interest passed 
to the transferee, tbe case relied upon by the 
learned Vakil for tbe plaintiff appellant is 
not in point. Tbe plaintiff cannot, there* 
fore, maintain tbe present suit on the basis 
of tbe deed of tbe 27th of February 1903. 
The conclusion arrived at by the lower 
Appellate Court, in my opinion, was a correct 
one and 1 would dismiss tbe appeal, 

Stoart, J. — While oonoarring with the 
decision of my learned colleague, that the 
hudiog to the effect that the property, which 
the tamlikuama purported to transfer, was 
the joint property of a joint Hindu family 
governed by the Mitakshara Law, is fatal to 
tbe suooeas of the appeal. I think it advis- 
able to note a decision on ttvo legal points, 
which have been argued by the learned 
Vakil for the appellant. The first point 
is this. He argued that, inasmuch as the 
debt due from Maharaj Singh which formed 
the basis of the simple money-decree againet 
him had not been incurred (and could not 
necessarily have been incurred) at the time 
that the tamliknama of the 27th of Febru- 
ary 190.1 was executed, tbe provisions of 
section 63 of Act IV of 1882 bad no appli- 
cation. His case here wap, that the provi- 
sions of that section did not protect future 
creditors. It has usually been considered 
settled law that the provisions of that sec- 
tion do protect future creditors, but I have 
not been referred to any decision of ibis 
Court to support the proposition. There i?, 
however, a decision of the Madras High 
Court in Thoma$ hiUoy v. Muthurama Ohettiar 

( 2 ), which decides, that subsequent creditors 

are within the rule enunciated in the first 
clause cf section 53 Act IV of 1SS2. The 
section in question re produces the provisions 


(1> 41 lad. 
7SO; 3.1 M. L. J. 


Oas. 651j 41 
705. 


M. 612 (F. Q.)} 0 L. W. 


(2» 4 liid. Cas. 30Jj 33 M. 205; 19 M 
(1910^ M, W. N.2S'5 7 U. L. T. 28. 


h. J. 747j 
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of the Statnte of Elizabeth, 13 EKz. C. 5, 
and ID the interpretatioD of the words of 
that sestioD gnidaoee may be eoaght from 
English deeisioDs upon the sahjeat. The 
Beneh of the Madras High Coart, whieh 
arrived at the deaisioD that 1 have jast 
qaoted, have sited oertain English eases in 
snpnort of their deeision, I add the dietnm 
of Wood, V, C., in Holmes v. f'enney (3) : 

Where, in order to evade the Statute, a 
person, being considerably indebted, makes a 
volantary settlement, wfaiab would be void if 
impeaahed by those who were then his eredU 
tors, and afterwards pays them off, and a new 
set of areditors stand in their pla&es. . , 

euah a settlement would be void against the 
subsequent areditors, beaauae it would he a 
fraud upon the Statute.” It is anneaessary to 
quote other authorities, As 1 understand 
it, the law is elear. Where a man makes a 
fraudulent transfer in order to evade hie 
existing obligations, that iracefer oan be 
impeaahed by creditors whose obligations 
are of a later date. 

The eeaocd point taken by the learned 
Takil is this. A Full Benoh ease reported as 
Sttbramania Ayyar v. Huthia (1), 

lays down the proposition that, when a dearee> 
bolder attaebes property which be states to 
be the property of the judgment debtor, and 
a third party pleads in execution that that 
property is not the property of the judgment* 
debtor, because it hae been transferred by a 
good and valid deed, and is met with the 
reply that the deed is a fraudulent deed, and 
when the Court of exeantion decides that the 
deed is a frandnlent deed and upholds the 
attaabment, it is not open to the decree* 
holder to plead, in a Eubsequent suit brought 
against him by that third party for a deola* 
ration, that the deed is a valid deed, that 
the deed is fraudulent, unless be has pre- 
viously himself bled a suit for a declaration 
that the deed is fraudulent and obtained 
a dearee. This is a deaieion of a very far- 
reaching nature. It decides finally a most 
important question of proaedure. It drives 
such a deeree bolder into Court to bring a 
regular suit, and deprives him of (he right, 
which, at firet sight, bewould appear to have, 
to impeach the validity of a fraodnlent 
doaument. it remains to be seen what 

(J) (185t>) 3 K. & J. 90 cl |). 99; ^6L. J. Cli. 179} 

3 Jur. tOj 6 W. R. 132{ 112 U. E. 49j 60 t. R. 

icy}. 


arguments were advanced by the learned 
Judges of the Madras High Court who 
arrived at this aonclusion. 

The judgments are very short. Ayling, J., 
who gave the first dealsion, stated that be 
based it entirely upon a previous decision 
of a Benoh of the Madras High Court. He 
recognised the faat that the view which be 
took was opposed to the view taken by a 
Bench of the Calcutta High Court in the oase 
of Abdul Kader y, Alt Meah (4). Seshagiri 
Aiyar, J., who had been a party to the pre* 
vions decision on which Ayling, J., relied, 
stated that be saw no reason to ebange the 
view at which be bad arrived in the former 
ease. Bakewell, J., agreed. It is, therefore, 
neaessary to examine the views taken by the 
learned Judges who decided the previous aase. 
That ease is repor:ed as Palaniandi OhsHi 
V. Appavu Chettiar (5). The faots olosely 
resemble the facts in the appeal before us. 
A dearee-bolder attached certain property 
in execution of his decree ; a third party 
eame forward and claimed that property by 
virtue of a deed of transfer from the judg- 
ment debtor. The Court of execution found 
the deed of transfer to be void or voidable 
at the instance of the decree>holder. The 
attachment was npbeld. The third party 
then brought a suit against the decree' 
holder for a declaration that the transfer 
was good. The learned Judges, who heard 
the appeal, decided that it was not open 
to the decree-holder as a defendant to 
challenge the validity of the deed. They 
held that, unless and until he bad obtained 
a decree as plaintiff declaring the deed to be 
invalid, bis month was closed, and that such 
a plea was not open to him. 

Oontts-Trotter, J., (the learned Judge 
whose decision appears first in the report) 
stated that section 53 was a re production of 
the Statute. 13 Eliz. V, 5, and that the 
English decisions on that Statute were 
authorities on the constrnction of the Indian 
section. I agree with that view. It appears 
to me that the next conclusion drawn by 
that Judge does not follow from the_ pre* 
vious conclusion. The next conclasion is 

(4) 14 iLd. Cas. 716j 16 C. L. J. 649; 16 0* 

34 lud. Cas 778; 30 M. L. J. 665t 19 M. h. T. 
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that, anlfiss the EogHih prooedare permits 
the deeree'bolder to plead in snbseqaent 
prooeadings that a transaetion is fraadalenti 
he oannot be permitted to take snob a plea 
in an Indian Court, For the interpretation 
of eeotion 53 the Conrta would undoubtedly 
go to the Eoglieh authorities, as the seetion 
in effeot oontains the rule of law in England 
upon the point, but with regard to the ques- 
tion of proaedure, it does not appear to me 
that the praotioe in England oan bind 
Courts in India as the prooedures in Courts 
in India and Courts in England are based 
upon different rules of praotioe and different 
eoaotments. Contts^Trotter, J., went care* 
fully into tt'e question whether suoh adeoree* 
bolder in Eoffland, as the deoree holder in 
the ease before him, sould raise euoh a plea 
by way of a defenoe in a enit in whioh be 
was a defendant. He arrived at the eon* 
elusion that, in an English Court, be would 
not be permitted to raise suoh a plea. L 
need not disouss whether snob a person in 
England oonld raise snoh a plea. The qaes* 
tiou whioh we have to deside is, whether be 
oau raise suoh a plea in India, and it depends 
for its answer on a deoision whether there 
is anything in the Civil Procedure Code or 
elsewhere whioh forbids him to take suoh an 
attitude. I have been unable to disooverany* 
thing in the Civil Prooedure Code.orany other 
law, whioh prevents suoh a person from taking 
snob an attitude, and, in the oiroumstanoes, 
applying the general prinoiples that Courts 
should not add anything to the existing law, 
and not narrow the door open to litigants, 

1 decide that it was open to the resp'indeots 
to taks the position that they did. The 
deoision of the other .Judge, aeehagiri Aiyar, 
J., was to the same effeot as the deoision of 
Oontts Trotter, .J. The view of the Madras 
High Court is opposed to the view taken by 
the High Court in Caloutta. In Abdul 
K'tder v. Alt Meih (4) two learned Judges 
of the Caliatta High Court laid down that, in 
suoh oiroumstanoe-', the deoree bolder oonld 
bring an iQ'topendent suit himself, bat that 
he could also do as a defendant what he 
ooald hive done as a plaintiff. lu Ren 
Ohandra Sarkar v L'xUt Mohan (t>) a BeuoU 
of (be Caloacta High iJoart arrived at the 
same prinoiple in slightly different oireum* 

u lud. Cas 515j 16 C. W. N’ 71 10 C. L. J. 


stanoes. That Benoh laid down that, where 
a mortgage ezeouted by a gnardian legally 
appointed for a minor, was ezeonted without 
the permission of the Court the mortgage 
was voidable at the instanoe of the minor. 
The deoision prooeeds that it is not neees- 
sary for the minor after attaining majority 
to set aside the transaction, but be may 
declare his will to rescind by way of defenoe 
in an aotion against him. The views taken 
in Caloutta appear to me to be based upon 
a oorreot oonstruotion of the law on tbe 
subjeot. I, therefore, oonsider that there is 
DO force in either of tbe pleas raised by the 
learned Vakil for the appellant and oonour 
in tbo order dismissing this appeal with 
oosts. 

Bt THe Court. — The order of the Court is, 
that tbe appeal fails and is dismissed with 
oosts. 

Appeal dtskiSBeJ, 


ALLAHABAD HIGH COURT. 

Civil RgvisiON No. 157 or 19ly. 
November 16, 192U. 

Prestnt: — Mr. Justice Piggott and 
Mr. Justice Walsh. 

RATAN LAL and anotuer— Applicants 

venut 

MUHAMMAD HAMIDULLAH KHAN— 

Opposite Paktt. 

Civil l*i-occduic Code (Act V oi lUOS^, s. 115, 
0. XKfll, r. 1 — ]Vi(hdrawal of .mil not permitted bi/ 

Trial Court - i'ermi^fsion ‘jranted by Appellate Court 

Revisiou—Diicntion, Hrc of ju-Ucial—Hiyfi Court, 
whether will intcrfcic. 

Thf! High Court wilt not iulci-fcro in revision in 
a cRHo iu which tho lower Court U-»a exercised a 
judicial discretion iu a proper inanuer. [p. 900 col. 

SJ.J 

PlaiutitV applied to tli ; Trial Court for permiesiou 
to withdraw his suit with liberty to bring a fresh 
suit : the application was disallowed uud tho suit 
oveutually dismissed. On appeal, tho application 
was leuewed, and was allowed on tho ground, among 
others, that there was a formal defect iu tho framo 
of the r.uit ; 

HcLI, that US th- re was an undoubted cxcrciso of 
judicial di-erctiou by the Appellate Court, the 
High Court would not iutcrferc. [p. 9oO, coh 2 ] 
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Civil revision from an order of Addi* sion. It ia worth notioing that in the 
tional Judge, Sabaranpor, dated the 30th o)se of Radha Ratc.m v. Tula Ram (2), 
May 1M9. this Court merely ordered the Court 


Measre. S. A. Haidar and Hurendro Noth 
Sen^ for the Appliaanta. 

Dr. •?. if, Sulaimarif for the Opposite 
Party, 

JUDGMENT.— This is an applioation in 
revision against an order by whioh a Court 
of 6ret appeal, setting aside the deoree of the 
Trial Court dismissing the suit, substituted 
for that deoree an order under Order XXlIl, 
rule 1, of the Cede of Civil Prooedore, per 
mitting the plaintiff to witlidraw from the 
suit with liberty to institute a fresh ruit in 
respeot cf the subjest matter of the same. 
The jurisdiotion of an Appellate Court to pass 
suoh an order has not been ohallenged, at 
any rate since the decision of a Bench of 
this Court in the case of Afzul B‘gani v. 
Akbori Khaiiam U). It is contended that the 
lower Appellate Court, in the present irs''ance, 
acted in the exercise of its jurisdiction 
illegally and with material irregularity, 
because it has not given any reasons for 
granting the plaintiff permission to withdraw, 
such as to satisfy the requirements of Order 
XXIII, rule 1, clause (2) of the Code of 
Civil Procedure. The case has been referred 
to a Bench of two Judges, because rfa pre- 
sun ed cm It ot of authority a** to the limits 
of the revisional jurisdiction of this Court in 
such a matter, if we ooi Bi.e our attention 
to eases decided by a Beijoh of two Judges, 
there aie ot ly three oases calling for u< ties. 
The^e are lindha Bowa*t v Tula Ram (2), 
Aftol Regain v. Ahbari Rhanum (.) and 
J/iunhu Lai V. btshrsfi-r Das (3/. Tbe^e 
eates are I'Ot it rteoi cilable, atrd, in cor 
opinion, they were all three rightly decided. 
The first /ays down the propof-ition that, 
where in the judgment cf a Subordinate 
('ourt ibero is nothir g to show that that 
Court, when granting a plaintiff peimiseion 
to withdraw from bis suit with liberty to 
institute a fiesh suit, applied its mind to the 
provisions of the Legislature on this point, 
or came to any jodioial decision as to 
whoiher or not the plaintiff had made out 
an adequate ease fer the granting of such 
permission, this Court will interfere in revi- 


below to take the case back on to its 
register of pending oases and to dispose 
of it according to law. The order of 
this Court does not preclude the Court 
below, upon a proper applioation based upon 
valid grounds, from re- considering tbe qnes* 
tion whether the plaintiff in that particular 
litigation ought or ought nob to have been 
allowed the permission which be sought. 
Tbe other two oases are authority for this 
proposition that, where a jodioial diforetion 
has been exercised, this Court will not 
interfere, merely on tbe ground that, had 
tbe matter come before this Court as a 
substantive applioation, or by way of appeal, 
it might not have taken tbe same view of 
tbe facts of tbe case in their application to 
the provisions rf Order XaIII, role 1 of tbe 
Code of Civil Procedure as commended itself 
to tbe Court below. Applying this proposi- 
tion of law to tbe facts before us, we think 
that, in this case, the lower Appellate Court 
did apply its mind judicially to tbe ques- 
tion properly in issue before it. Asa matter 
of fact, the plaint ff 'a opplication for leave to 
withdraw bad been made in the first instance 
to tbe Trial ('ourt and rejected by that 
Court, so that the Appellate Court was re- 
OMisidering a n alter upon whioh the Trial 
Court had pronooi oed a judicial opinion. 
Tbe leained District Judge has recorded bis 
opinion that there was a formal defect in tbe 
frame of the enit, and that there were other- 
wipe scfficit-nt grounds in law for allowing 
the plaintiff to withdraw and to institute a 
fresh suit on tbe same subj* ot matter. We 
think that, in this oai-e, a judicial discretion 
was undoubtedly exercised and that it is not 
for US in revision to pursue the matter fur- 
ther. We dismiss this application with 
costs. 

Appl.'cition dimiif*^^- 


(1) 2a lad ('.16. 66“ i3 A. L. J. 444; 37 A. 320. 

(2) 17 luL (ud. 647; 10 A. L. J. 393. 

(3) 46 ltd. Cae. 71; 10 A L. J. 40?; 40 A. 612. 
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BOMBAT HIGH OOUBP. 

Second Gitil Appeals Nos. 3 and 8 of 1919. 

August 12, 19^0. 

Present : — Sir Norman Maoleo'^, Kt., 

Chief Jastisp, and Mr. Jnstioe Fkwsett. 

JAGJIVaN HAHIBHAI^Dapbndant — 

Ap<ellant 

te'sus 

KALIDAS MUL U — Plaintiff— Be&pondent 

AMD 

KALIDAS MULJI Plaintiff— Appellant 

V'TSIli 

JAGJIVAN HARIBHAI— Defendant— 

fifsKO •» E*T. 

Custom^Prc-emption — Agricultural land — Hindus of 
Sural— Custom contrary (o personal law, when to be 
enforced. 

By a long established custom Hindus in Surat have 
adopted the Muhammadan aw of Pre-emption 
with regard to houses, but it is doubtful whether 
thdy have adipted any law which gives a right 
of pre-emption with regard to agricultural lands. 

It is not advisable to extend any customary law 
wh'ch is inconllict withlthe personal law of the parties, 
unless there is evidence that such alien law has 
been adopted. 

OroHfl. appeals from the deoision of the 
Joint First Class Sabordiaate Judge, A. P,,at 
Surat, in Appeal No. 50 of 1917, reversiog 
the deoree passed by, and remaudiog the 
suit to the Subordinate Judge at Surat, m 
Civil Suit No 58 of 1916 

Messrs. M. H. Ma\ti and Af. R. Vidyarlhi, 
for the Plaintiff. 

Mr. M. B. Dave, for the Defendant", 

JUDGMENT.— The plaintiff sued for a 
deolaration that he wae entitled to a right of 
pre emotion in referenoe to the plaint-land, 
whioh admittedly was agrioultural land. In the 
Trial Court the second isme was: ‘‘Has plaintiff 
the right of pre empliDn with respect to the 
land in suit whether according to law or to 
any local custom.” The third is^ua was: 

Does de'endant show that the right of pre- 
emption d^ee not extend to or cannot ba 
exercised in resp&ot of agricul'.ural land P” 
That issue was founded on the coo ten' ion in the 
defendants' written statement that the right 
of pre emption did not extend to agricultural 
Unde. The Trial I’ouit di.''mis‘’ed the suit, 
Boding Issues Nos. 2 and 3 to the nt^gttive. In 
appeal tnis decree was set aside and the case 
was remanded f T disposal on the merits aft^^ 
tabstiiuting thie issue/'Doae plaintiff pr ive tba 
existence of an ancient and invariable cnstoia 
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of pre-emption among Hindus of the Surat 
D. strict in respest of agrioultural lands for 
the original Issnes Nos. 2 and 3 I think it 
can DO longer be donhted that this Uonrt has 
reaognised that Hiodns in Snrat have adoot- 
ed the Muhammadan L\w of Pre-emption by a 
long established oj^itom with regard to honses. 
The only oases which have come before the 
Cnarts either from the District of Surat or 
from other Districts of Guzsrat have related 
to boQse?, and it must be osrtainly an open 
question whether H'ndas have adopted any 
law which gives a rig it of pre emption with 
regard to agricultural lands. It even seems 
doubif il.from the authorities on Muhammadan 
Law, whether Muhammadans themselves re- 
cognised the right of Muhammadans to pre- 
e option with regard to agricultural lands. 
However that may b3, it is quite pos- 
sible that, even assuming the Muhammadans 
themselves recognised that right, Hiodns from 
the District of Surat resognised that the 
right of pre emption, as far as they were 
ooDoroed, should ba oonBusd to pre-emotion 
of honses and it m ly well have been, consider- 
ing the uQoartainty of Muhammadan Law, 
they did not adopt any such law with regard 
to agricultural land. 

It is certainly not advisable, in my opinion, 
to expend any customary law which is (n 
oonti ct with the personal law of the parties 
nuless there is evidence thac such, alien law 
has been adopted and it is certainly desirable 
and right that the issue set out by the 
learned Appellate Judge aoould be tried. 

I think, therefore, both the appeals fail 
and should be dismissed with costs. 

Appf- tls liismiessd. 


AI.L\H\BAl> HIGH COURT. 

First Api*i»L kaom 0.<oer No. 2t('F 1920. 
Nov'-mher 18, 1920. 

Presont : — Mr. Justice Piggott and 
Mr. Ju'tioa Walsh. 

S. MOHAMM.AD ASKAR! — Defendast — 
Oiiitcro.t — APFELLasT 

lersH'S 

Q,zi '^vei Nl^AR HUSAIN aliis MUNNE 

w . O'- i-i — Fi. I • r KK ' — R< 'i'0'<i)E'<Ti 
n.-il Prorc-lurc Code (Act V oi l 0-<;. O XL. r. I 

oj Trustee -TrisfeCf 
R-iCciver^ o^pointmcnt y/, when justijiei^^ 
ni'/iiiidtiui/ pcr;f)u RcccivcVf ichether 

ilcborrei.^ from contesting app^fintoient on appenl. 
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Whovo a person is in possession of trust pro. 
perty us nianagor on behalf of the trust, the mere 
fact that ho is a poor man from whom probably 
a decree for mosne profits, iu the OTont of such 
a decree being passed, might proro difficult of 
tealisahnn, is not an adequate reason for displacing 
him by the appointment of a Receiver, espeoiallv 
wliere tliore 13 no allegafinn of waste or misan. 
propnation. fp. 903, ct.l, 

Whore in connection witli an application for the 
appointment of a Receiver of trust propertv by 
dispossessing the manager of the trustees* the 
latter s objection to such an appointment is dis- 
allowed and the Court proceeds to appoint a 
Receivor, the mere fact that he suggested the 
name of a person to be so appointed, would not 
preclude him from quostioiiing the appointment on 
appeal, [p, 902, col. 2.] 

First appeal from the order of the Sabor- 
dinate Judge, Basti, dated the 4th of Feb. 
rnary 19^0. 

Mr. S. Agha Raider, for the Appellant. 

Mr. Mukhta*' Ahmod, for the Reepondente. 

JUDGMENT. — The suit out of whieh this 
appeal arises relates to property in the 
Basti Dietriet belonging to a lady, named 
Ashrafunnise, who died on the 18th of May 
1917, possessed of immoveable property of 
ooneiderable value, not only in the Basti 
District hue also in the Gonda Dietriot of 
Oudh. Admittedly, the said lady bed been 
on bad terms with her brother, Ata Husain, 

and there bad been previous litigation between 
them in the Oudh Courts. On the 28th cf 
April 1917, it ’s alleged that Mt/summat 
Asbrafuunisa had ezeeuted a deed cf endow- 
ment, i-ettling the whole of her immoveable 
property on eeriain trustees for certain Rpeeihe 
purposes. On her death a dispute broke out 
between the present respondents and the 
appellant, Mohammed Askari a formcrgeneral 
attorney of the deceased lady, who was named 
the principal trustee in the deed of endow, 
ment. The queslion of possession over the 
estate of the deceased lady was fought out in 
the 6rst instat^oe upon applications for runta- 
tion of names in the Revenue Courts both of 
the Gonda and Baati Diatiiois. In the reeult 
Mohammed Askari obtained possession as (he 
manager on behalf of the trust. The pre- 
sent suit was brought in the Court of tte 
Subordinate Judge of Basti and the pre- 
sentation of the plaint was accompanied by 
an application for (he appointment of a 
Receiver. This application was supported by 
a very brief affidavit. The statements made 
in this affidavit are, that the income of the 
property in suit is very considerable; that 
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Mohammed Askari himself ie a poor man, pos* 

or DO immoveable properly, 
and that, io the event of their sucoeeding in 
eir suit, the plaintiffs, who claim as heirs* 
at-Iaw of Mustmmat Ashrafunnioa, would 
find it difficult to realise from M'^bammed 
Askari any decree for mesne profits which 
might be passed in their favour. Ou the 
basis of this affidavit, the Trial Court passed 
an order on the I5th of March 1919, stating 
that it proposed to appoint a Receiver, aud 
called on the parties to suggest the names 
of suitable persons to take charge of the 
property in suit in that capacity. Mohammed 
Askari appealed (0 this Court against that 
order, but bis appeal failed upon a finding 
that it was premature, inasmuch as a right 
of appeal only accrued to him upon the 
actual appointment of a Receiver, The 
case then went bark to the Trial Court 
and it is cot denied that Mohammad 
Askari himself suggested to the Court that, 
if a Receiver were to be appointed, the 
Deputy Commissicner of Gonda, in bia 
official capacity, would be the most suitable 
person for such appointment. The Court 
accordingly passed an order formally ap- 
pointing the Deputy Commissioner of Gonda 
to take charge of the property in suit as 
Receiver and (be appeal before ns is agsinet 
this order. It is not denied that an appeal 
lies. A suggestion has been (brown out (bat 
MohamroedAfckati is precluded from maintain* 
ingthis appeal, by reason of the fact that be 
bad himself suggested the Deputy Commis* 
eioner of Gonda as a suitable Receiver. 
Under the circumstances which have already 
been set forth in (bis order, we think it 
clear that Mohammed Askari is entitled to 
maintain tbie appeal. He has all along pro* 
tested that no case was mads out for (be 
appointment of a Receiver; that it was neither 
just nor convenient to any one that the 
management of the trust property by the 
trustees should be interrupted, merely by 
the institution of a elaim against tbe said 
property. He only suggested tbe Deputy 
Commissioner of Gonda as a suitable person 
to take charge of tbe property as Receiver, 
if tbe Court was bent on appointing one. 

It would he most unjust, more particularly 
in view of tbie Court’s order dismissing bis 
previous appeal, to bold that be ie precluded 
from maintaining tbe present one merely 
because, when tbe appointment of a Receiver 
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besAoie inevitable, be exerted bimeelf to 
seanre the appointment of a enitable person. 
On the merits there is very little to be said. 
The ease for the appellant simply is, that the 
Coort below bad before it no materials suab 
as to jnstify the appointment of a Heaeiver. 
The allegation that the trustee in aotual 
poBseasion of the property in suit as man* 
ager is himself a poor man, from whom per- 
sonally a deoree for mesne prohts in the 
event of enah a dearee being passed might 
prove diibtalt of realisation, is not an ads- 
qoate reason for passing the order under 
appeal. The Trial Court, if it thought that 
steps ware neaessary to safegnard the in* 
terests of the parties ‘ptnieite lite, might 
have taken npon itself to enquire into suab 
matters as the inaome of the trust property 
and the expenses neaessarily involved in the 
immediate carrying out of the objeata pre- 
scribed for the trust It is quite possible 
that, if this had been done, the Conrt might, 
with the consent of the defendants to the 
suit, who are the entire body of (rostees, 
have made arrangements for the submission 
of aaaoants pendente lite and the deoosit of 
surplus pro6ts in snah a manner as fully to 
safeguard the plaintiffs in (he event of their 
SQooess. The prinoiplea which should govern 
the astion of the Courts in tbs matter of the 
appointment of a Receiver were laid down 
long ago in the case of Srimati Prosonomoyi 
Devi V. Beni Madhab (1). We are in fall agree- 
ment with what is thete ata^^ed as to the need 
for oarefal enquiry and the exeraise of dus 
caution before a Trial Court passes an order 
appointing a Ressivar, the effeot of which 
is to disposaes the person or persons for the 
time being in the enjoyment of immoveable 
property. It has not been alleged in this 
ease against Mohmmed Askari perRonally, or 
any cf the trustees, tbit he or they are 
wasting the corpus of the property, and the 
Court below bad before it no allegation that 
the trustee*, or any of them, were misapprO' 
priatiog the ioaome of the property for 
purposes other than those laid down in the 
trust deed. On this state of faate, it feeus 
to us that the order under appeal oannot ha 
maintained. We are naturally reluatant to 
interfere with the exeroise of d loretion 
in suab a matter on the part of a Trial Court, 
more eapeaially after a Government cffiaial 

(1) 5 A. 566; A. W. (1883; 136; 3 Iml. Doc. 


has bsen appointed irusteeand has presumable 
taken aharge of the property, but we do not 
Bnd it possible to uphold the order of the 
Court below in this ease. The result is, that 
this appeal succeeds, and wa set aside the 
order appointing the Deputy Commiasiouer 
of Gonda to take abarga of the property in 
suit as trustee. The Court below will re- 
plasa the defendants, the trustees under the 
deed of April 28tb, 1917 in suab posssssion 
as they were previously enjoying. There is 
nothing, however, to prevent the Court from 
raoatving aosounta from the Deputy Com- 
missioner of Gonda regarding bis period of 
management and passing suitable orders as 
to the disposal of any balance which might 
have accumulated to the oradit of the estate 
during this period of management. We 
allow the appellant his oosts of th'a proaesd- 
ing, here and in the Court below. 

Appeal decreed. 


BO^iBAY HIGH COURT. 

SfCONO Civil Ap<»g»L No. 770 ovl91P. 

August 12, 1920 

Fmsni:— Sir Norman Mtaleod, Kt., 

Chief Justias, and Mr. Justiae Fawcett, 
CHHOTALAL K ARSANDAS— 

— APPfLLANT 

VStSUi 

VISHNU GANBSHGOKHALB- 

Rispondknt. 

Limiution .Id IX of Sck. I, Arts 120. 112 

.M n-ljjg'.-, piymmlof pri ir — Si'x' I'tmt in-)>t/aj \ 

ini'ilid —Cliirj?, crcn^ed uf 

chir<je, itiiit for — [.ioiitnaon. 

Plaintiff loot defondaiit a sum of raouoy to 
euaUlo file latter to piy off a martgago on liis 
property. DL-fendant erecuted a mortgage in favour 
of the plaintiff for the amount of the sum lent which 
was, however, invalid for want of due attestation : 

lluld, lU that tho plaintiff w.ia entitled to a 
doJlaration that he hid a oh *rge upon tho property 
to the ertout of the money advanced by him; [p, 004, 
col- 2.] 

(2) that tho limitation for a suit to doolare the 
charge was provided iu Article 120 of Schodule I 
to the Limitation Aut and began to rim from the 
date on which tho money was ndvaui’od. [p. 906, 
col. 1.] 

Article ’32 of Schedule 1 to the Limilutiuu Aet 
applies only to a suit brought to enforce a charge 
in existence and recognised at Ui - date of tho suit, 
[p. yo-, col. 1.] 

Ssaond appeal from the deaision of tho 
Assistant Jodgp, Thana, ia Appeil No. 27 
of ISIO, reversing the dearee passed by the 
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Sabordinafe Jadge 
No. 143 of 1914. 

Mr. Jayakur (with him Mr. W. B. Pradhan), 
for the Apoallant. 

Mr. P, H. for refipondenta Noa, 1 

3. 

JUDGMENT. — The plaiotifF euoi to re^ 
oover the earn of Rs. 3,553 11-0 anl oosta 
with futore interest by sal© of the mortgaged 
property. 

The mortgage is dated 30i:h of November 
1902. It is common ground that the mort- 
gage-deed was not properly attested, and, 
therefore, the suit on the mortgage must 
fail. The plaint was allowed to be amended 
so as to enable the pUintiffs to ask the Court 
to deolare that they were entitled to subrogate 
and fall back upon the previous deed of the 
29th December lSb7, and that the claim on 
that deed was not time barred as it wao 
acknowledged in the deed of 1902, the 
Satekhat of 22Qd Auguit 1901, and also the 

Vasul mentioned in the plaint. 

The facts of the case are simple. In US? 
the mortgage of tha plaint-property we 
executed in favour of four brothers. In 1901, 
the four brothers partitioned and they were 
paid off -on the day that the last payment 
was made on account of the mor gage. 
Ganesh, the son of one of the mortgagee*, 
agreed to pay the mortgagor Rj. 4,000, and 
we may take it as admitted that Gaoesb 
paid Rs. 4 000 to enable the mortgagor to 
pay what was required to make the last 
payment on account of the mortgage of lfc87. 
No doubt, it was intended that Ganesh should 
get a mortgage of the property to secure the 
re-payment of the Ri. 4.000 and the parties 
thought that they had executed a deed of 
mortgage for that amount in November 1^02. 
That mortgage not having been exeoaied in 
accordance with law must be ruled out of 
consideration altogether. 

Then the question arises, what is the 
position of the rliintiff who had, on the 
22nd August I90l, advanced the suoi of 
Rs. 4,000 to enable the mortgagor to pay off 
the mortgage on the understandiug that a 
further mortgage would be executed by the 
mortgagor F Ido not think that there will be 
the slightest doubt that, though Gioesh had 
no legal title to the plaint-property, he bad a 
right to got a mortgage or to be placed m 
the same position ae Che previous mortgageoi 


and that right would be reoDgoiBad if ha 
came to a Court of Equity. 

It may be said that, in India there is no 
distinction between law and equity, but that 
makes no difference on a question of this 
kind, except that it only necessitaies a little 
change in phraseology, and it may be said that 
Ganesh had no right in law to be oooeidered 
as having any interest in this property 
until be came to a Court of law, which 
administers doctrines of equity, to have bis 
right established. That makes little differ- 
ence where it can be said that Gaueah can 
ask the Court for a declaration that be is 
entitled to a charge on the property to the 
extent of the money advanced, or that he is 
entitled to bs put in the same position as the 
mortgagees who have been paid off with bis 
money. We have been referred to the case 
of Bn'ler v. Rice (1> where Warrington, J., 
at rage 282 says: “i'be statement of oUim 
proceeds on the well-known equitable doctrine 
that, if a stranger psys off a mortgage on an 
estate he prs'^umably does not intend to 
discharge that mortgage, but to keep italive 
for his own beneGt. The etatement of claim 
asks for a declaration that the plaintiff is 
entitled to a charge on the Manor Road 
property for £150 and interest. ” And, agM'n, 
at page 283: “('be plaintiff did not know 
there was any other property ; he intended 
to keep alive the security on the Manor Read 
property, and that intention was not affeced 
by the feet that the Bank also held another 
security. Me is entitled to a declaration that 
he has a right to a charge on the Manor R''ad 
property for £150 and interest at 5 per sent.) 
that being the rate of interest charged by the 
Batik, and to have his (security enforced by 
thn usubI foreclosure judgment iu the ease of 
an equitable mortgage.” 

Now, there i* no doubt that the paymfpfc 
in l9iji created a Fet • f circumf'tai.oes which 
01 ahlei tlie per on who paid the money to 
tstubli^h hia ritflit <0 a charge. But with 
reg.krd to the property sold, the mere pay.ueDfc 
would not give the person who paid it any 
right agaiost the property, either to go into 
possession or to sell it. It would only givs 
him a right to ask the Court to come to his 
assistance, on the grouod that the facts which 
he relied upon created a charge, I think, 

(1) (1910) 2 Ch. 277 at p 2»2; 79 L. J. Oh. 658 
103 L. T. 9i. 
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therefore, the qnestion of limitation in this 
ease is one of primary importanoe. This is 
not the ease of a party eomiog into Ooart to 
enforce a charge by a suit, which is provided 
for by Article 134 of the Indian Limitation 
Act, which only relates to a suit broaght to 
enforce a charge in existence and recognised 
at the date of tbs snit. 

I cannot agree with the learned Pleader 
for the respondent when be says that, in a 
suit of this kind, it is not neoefsary that the 
plaintiff sbonld ask for a declaration. That 
decla’-atioD hasto be made before the Court 
can exercise its jurisdiction over the property 
in suit. Otherwise, the plaintiff can only be 
considered as a simple creditor who has made 
a payment to his debtor for a particular 
purpose. 

An equitable mortgagee has a lien or 
interest in the property. He has pocseasion 
of tbs title-deeds, but cannot go into pos' 
session, and he cannot aeeert the right to sell 
the property nnleas be comes to a Court and 
gets a declaratory decree that he is entitled to 
a charge on the property. It appears to me 
that the only Article in the Indian Limita- 
tion Act which can apply to a snit of this 
nature is Article 120. Therefore, the 
plaintiff ia barred unless he filed his suit 
within 6 years of the payment cfthe Rs. 4,000. 
Even if the period is twelve years, the 
plaintiff would be no better off, because the 
snit was filed in 19U. 1 think the Trial 
Judge has taken the right view, when he 
says at paragraph 29 of the judgment 
The question thus arises whether the plaint- 
iffs claim on the lien thus created by law 
is in time. The charge was created on the 
date of payment, 22Dd or 23rd August 1901. 
The snit is filed on 19th November 1914 and 
thus the point is, if there are aoknowledg. 
nients of such part payments or payments of 
interest as would extend the period of limits- 
lion. Payments are not relied upon.” 

Thus, it is found that there was nothing 
after the 23rd Anguet 1901 which would stait 
a new ^period of limitation running. The 
plaintiffs claim is, therefore, barted by 
limitation, The result is, that the appeal is 
allowed and the suit dUmissed. There will 
be no order as to ooete. 

Appeal alloued. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 3d6 op 1919, 
November i8, l.'■20. 
rrewnfj—Mr. Justice P/ggott and 
Mr. Justice Walsh. 

Lala GANPAT RAI — Pliintikf— . 

Appellant 

vertus 

Musammat HUSAINI BEGAM and OTaERs 
— D•FBNDA^T8— ResponoKKTS. 

Limitation Act IX of QOs), Sch. I, Art. IJA^ 
Sale in execution— Auction.purchaser re6i8ted in 
talcing posnession—Invesliyation bg Court^i ourl re. 

fnting to put him in pos8eision~Suit to eatahlish title 

-^Limiiatione 


Where in execution of a decree property ia sold 
but the auction- purchaBer is resisted in taking 
possession by a third party who claims the nvo 
perty as his, and the Court, after investigation 
refuses to put the auction. purchaser in possession’ 
the auction.puichaser’s remedy is to institute a suit 
to establish his right to possession of the property 
within the period prescribed by Article llA of 
Schedule 1 to the Limitation Act [n. 906, cols J & 2,J 

Sscond appeal from a decree of the 
Additional Judge, Moradabad, confirming a 
decree of the Munsif, Bijnor. 

Mr. priya Nath Paneiji, for the Appellant 

Mr. idukktar Ahmad, for Dr. 8. M. Sulai. 
matt, for the Respondents. 


*. — X uo iuiuer or toe plaintiff 
in this case held a decree against one Mazhar 
Husain, in execution of which be brought to 
sale, as the property of hie judgment debtor 
one entire house, and himself purchased it 
at auction on the 25th of February lb05 
On attempting to take possession he was 
resisted by Mueammnt Ishrat Begam, one of 
the sisters of Mazhar Husain, who claimed 
the entire bouse as her own property. He 
asked for the assistance of (he Court but 
after an in^restigation of bis claim’ the 
Court refused to put him in possession. The 
present suit was inetitnted on the 26th of 
February 1917, apparently on the last possible 
day of limitation, assuming that the 
plaintiff was entitled to bring his suit 
within twelve years of the date of the 
aaotion-purchase. The plaint is wholly silent 

as to the attempt made to obtain possesaion 

through the Court in the year lb06 Q 
the face of il, it is a suit upon title, oJaimioff 
P0W31OU by purchase of a J/otha share in 
the boose as the property of Mazbar Husain 
acquired by the plaintiff’s father on thl 

25th of February 19o5. There was T hnl 

list of defendants, inclndiDg th© hgire of 
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Mnzbar Hosain and the heirs of his sisters. 
The aait was resisted by the latter acd the 
main defense set op was one of limitation. 
This plea involved twodistinot points Jt was 
pleaded that Musammat Jsbrat Begam, 
whatever her title to the honee in question, 
bf d been in proprietary and adverse possession 
of the same for a long period and bad, in fast, 
perfeoted a good title by pre^oription as 
against Mszbar Husain, even before the 
date of the auition sale. SeocndJy, the plea 
taken was with reference to Article 11 A 
of the First Schedule to the Indian Limitation 
Act, No. IX of 1 908, the point being that 
the suit should have been brought within one 
year of the adverse deoision of the Execution 
Court which was dated the 21et of July U06, 
The Ccnits below have dealt with this latter 
point only. Both Courts have held that the 
suit is barbed under the Article above 
mentioned. We have before us a second 
appeal by the plaintiff. Tbe real question is, 
whether the present suit is or is not one to 
establish the right to present possession of 
the property comprised in the order of tbe 21st 
of July 1906, claimed in that year by the 
plaintiff’s father. Tbe Court of Brst instance 
has relied open a deoision of the Bombay 
High Coui t, in tbe ease of bhimappa v. Irappa 
(1), in which a Eomewhat similar attempt 
by a plaintiff to get rouud tbe provisions of 
tbe Limitation Act was defeated. The care 
is not entirely on all fours with the present. 
Indeed, it is cbvicus that each care of (bis 
eert will require to be judged with reference 
lo its own facts. As put before us in 
argument, the plaintiff’s ea^e is that he is 
not really attaoking the decision of July the 
2 et 1906, but is acquiescing in that deoision, 
inasmuch as be admits that Mezbar Husain 
was, on the date oftheauotion sale, the owner 
of a '^/oths share only in tbe boure in question. 
He aeks us to interpret the decision of tbe 
Execution Court a.s merely affirming the 
right (f yusammnt Ishrat Begam to seme 
undivided share in the house. Hence, he 
claims that the provisions of Article 11 A 
nf (he Schedule to the Limitation Act have 
no hearing on tlie ficts of this case, ard that 
he tetained bis right to sue upon the title 
acquired by bis father on the date cf the 
aaotioti-porchaee. A good deal neceesarily 
depends on tbe interpieiaticn pat npon (be 


Ereoution Court’s order of July 2let 1906. 
Oa the whole, we think that tbe Courts below 
have proceeded upon a common sense view of 
tbe fasts and that their decision is a sound 
one. In 906 tbe plaintiff's father claimed 
the entire house on the strength of the title 
derived by him at an auction-eale, at which 
the bouse bad been sold as tbe property of 
MazSar Husain. He now saye that be is 
prepared to admit that Mazhar Husain was 
tbe owner of a 2/5th8 share only in tbe bouse 
and be asks the Court to separate that share 
by metes and bounds from tbe rest of the 
bou.se and to give him possession over tbe 
same. On the principle that the greater 
inolndes tbe lass, it seems reasonable to bold 
that tbe right now claimed to present posses* 
eioD over a portion cf tbe boo^e is included in 
tbe right claimed in tbe year 1 06 to present 
possession over tbe entire bouse, so as to 
bring into operation tbe provisions of 
Article HA of tbe Limitation Act 
Schedule. It must be remembered that tbe 
plaintiff’s father bad been met by a claim 
to the entire house on the part of Muianmat 
Ishrat Begam and not merely to a portion of 
the same It is not possible to say with 
certainty on what precise ground the Execo* 
tioD Court’s deoision of July 2l8t, 1906, i« to 
be taken to have proceeded. Tbe bioad 
fact remains that tbe Court recorded its 
opinion that tbe auction'porcbaser had failed 
to make out an adequate case in eupport of 
this claim and was not entitled to tbe 
assistance of tbe Court by way of delivery 
of possession under sec'ion 3 ^6 of tbe former 
Code of Civil Procedure. The order very 
definitely refers the anot;oD-pnrobaBer to bis 
remedy by way of a regular suit, Oo the 
face of the record, there seems something 
fishy abont this claim, held op for BO®h a 
long period of years after the adverse decision 
of Joly 19C6 and finally preferred on what, 
according to the plaintiff himself, was tbe 
last possible day of limitation. ITor these rea* 
sonp, we think that (he decision of the Courts 
below was correct and we dismiss this appeal 
with costs. 

Appeal (linnitseit 


(1) 20 B. HGj 3 Bom. L. R. 694. 
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BOMBAY High COURT. 

ScooMD OiviL Appeal Wo. f<2i of 1917. 

Aasast 11, 1920. 

Present-. — Sir N’orman MioUo'l, Kt., 

Ohief Jav^ioe and Mr. -Ta^tise Ft«v«stb. 

ANDANISWAMI - Pl iMTiPF —Appellant 

versus 

T0T\DSW \Mr — Dar^MOANr— RB3PO'*rB-*T. 

Civil Procedure Code (Act V of 1908', j<. 9, 0. XIV, 
r. (6 ) — Declaration of right to he carried m procession, 
mit for, whither maintaimble-^Civil Court, whether 
competent to decide vurely leligious rfispitfes— /.wiies 
— Issue uiconstsfesl with plain{ij)''s ca«o. 

Plaintiff saed for n declaration tlmt lie, as 
Jajfadjjuru, was entitled to be carried in procession 
throngh the pablic streets in a cross-patanquiu on 
cortainoccasions, andforan injiinoHon restraining the 
defendant from obstructing him in the exercise <4 
that right : 

Held, that the suit was not maintainable, [p. DOS, 
ool 'i ] 

To decide disputes as toprecedenco or privilege be- 
tween purely religious functionaries is no part of 
the business of the Civil Courts, [p. 909, col, I ] 

An issue, which is inconsistent with the case made 
out by the plaintiff, ought not to be admitted []> UOS, 
col 1.] 

Sesond appeal from the desieion of the Dir- 
iriot Jodge Dharwar, in Appeal No. 53 
of 19l6, sonBrmiog the desree passed by the 
Sobordina^e Jadge at Gidag, in Civil Sait 
No. 'Ll! of 1914. 

Sir Thr^mas Sir ngman (with him Mr. 5. T, 
Palekar), for the Appellant. 

Mr. B. S. Dkurundhar (with him Mr. V. 
R. Si’rur) for Respondents Nos. I to Sand 8. 

JUDGMENT. 

Maclcop, C. J.— The plaintiff alleges that 
he is one of the Jagadgurui of the Lingayate 
that he has many bransh Mitbs in the 
Presidencies of Bombay and Madras, in the 
territories of the Patwardban Chiefs and 
of His Exalted Highness the N;z vm; that 
plaintiff’s Goras before him bad and plaint* 
iff has the right of going in procession 
seated in a arose palaoqaio adorned 
with and aesompainsd by Panab-KiUsh 
and Biradavali; that they had and have 
that right as Jagadgaro'; that they have 
tt right that their diseiples shonll ehow 
them that honour in their owo village and 
also when they go out visiting in public 
slreebe; that the pUintiff'e Garus had aud 
plaintiff has eiereiaed this their riglr einos 
anaient times; that this procession in a 
ccosa-palinquin is taken out in plaintiff's 
village Mandarigi every year on Vaishak 
bnd 10 and 11, last Monday and Tuesday 


m every Shrawana, cn Aebwin Snd 10 and 
at_ the beginning of Margashirsha withont 
fail. It ie taken ont also when plaintiff 
is^ sailed by his dipoiplee for worshipping 
his feet at their homes at all tiroes of 
the year, it fg taken out also when the pUinHff 
enters villages on his tours and visits his 
dissiplfs’ boueep for the worshipping of hie 
feet, that the plaintiff i: tended to take out 
a eross palanquin prosession on last Monday 
Shrawana of Shake 1834. that the Ut 
defendant indueed defendant No. 2 to make 
an application to the 2nd Class Magistrate 
of Mondarigi on the otb of September 1 912 
and the other defendants to the Sot. 
Divisional Magistrate that there would be 
a breach nf the peaee; that the latter 
Magistrate stopped the plaintiff’s prosession 
on the 9th of September 1912. and that 
appeals were preferred, but failed end henae 
the suit. The plaintiff prays for an in- 
iuDOtion againet the defendants that they 
should not obstrnat the plaintiff in going 
in a eroes palanqoin procession with a Ranch- 
Kalash and Biradavali on Vaiehsk Sad 10 
and 11, on last Monday and Tuesday in 
Sbarawane, on Ashwin Sud 10 and in the 
beginning of Margashirsha in Mondarigi and 
elsewhere at other times. 


- — — HUB. I Buu contend 
that the Civil Coorts have no jurisdiction 
to try tins suit, that the plaintiff ia not 
a Jagadgoru bnt defendant No. I’sdisoipU- 
that disciplee before bim called A ndanmanV’ 
Ilka the plaintifl; denied that they were 
defendant No. I’s disciples (Shishyas) and 

the High Court held that they were defend* 
ant No I’d Shishyas or disciples; that the 
Andanmari before the plaintiff had admitted 
that In was defendant No. I’s disciple 
and had passed a registered deed to that 
effect that each Maris have no snab right 
of going in a cross palanquin as claimed in 
the plaint, that they have no right to take 
out the procession mentioned in the Schedule 
attached to the plaint, and that the Ist defend- 
ant alone has the right to call himself Jagad- 
guru and g .in a cross. palanqul,, with Paneh* 
Kalash and B.rudavali an.t not the plaintiff 

It may be «aid, therefore, on these plead' 

K.gs that the plaintiff claimed to have the 
right of being carried in a cross palanquin 
in as Jagadgnre. That was a 

rel.gr us dignity and privilege not for everv 
member of the pablic. but for himeeif as 
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Jasadara. It was tbe plaintiff who alaimed 
to be aarried in procession by bisdisoiples in 
order that they might worship his feet in their 
homes, and to be carried in proaession on 
partianlar days of the year. 

The first issne raised in the Trial Coart 
was : Is the right to parade in the aross- 
palanqain as desoribei in the plaint a genera] 
right eseroisable by any sabjeot of His 
Majesty Y It is difii«alt to see at first 
sight bow that issue aame to be raised. 
Certainly, it is not relevant to tbe pleadings. 
But when issues are raised nader Order 
X V, rule 1 (5), the Court shall, after 
reading the plaint and tbe written state* 
ment, if any, and after suoh examination 
of the parties as ma> appear nesessary, 
ascertain upon what material proposition 
of faot or of law the parties are at varianoe 
and shall thereupon proceed to frame and 
reoord the issues on whioh the right 

decision of tbe ease appears to depend. It 
appears from tbe reoord that the plaintiff 
never attended the Court and, therefore, be 
could not have been examined by the Judge. 
It seems obvious that tbe plaintiff’s Pieader 
must have seen the danger be was in of 
losing his ease, as be insisted upon plaintiff’s 
elaiming the privilege of being earned in a 
oross* palanquin for himself only as Jagadguru, 
He must have argued before the Court 
that the plaintiff's suit ooald sueoaed 
beoause he, as a member of the public, had 
tbe right to use tbe road in any way be 
pleased provided he did not ineonvenienee 
the other members of tbe publie who had 
equal rights themselves. Bat it appears 
to me that this issue ought never to have 
been admitted. It is absolutely inoonsist* 
ent with the plaintiff’s own ease and I 
eaunot imagine that a party in the position 
of the plaintiff would ever have filed this 
suit elaiming the right to be oarried in 
prooession in a eross-palanquin not because 
be was a Jagadguru, but because he was 
a member of tbe puhlio. In Hahot/ted Buksh 
Khan v. Hosseini Hibi (1) tbtit Lordships 
of the Privy Counoil dealt with the ques* 
tion of raising issues icoonsietent with (he 
oaee made out by the plaintiff. Their 
Lordships at page S6 said : "On the 16th 
of Marsh 1882 issues were settled. Amongst 

(It 15 1 A. 8) nt p. 86; 1.5 C. 084 (P. C.); 12 
Iiid. .Tur. 20.; 6 Sar. P. C. J. 175; 7 iml Dec. i N. s I 
1C40, 
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tbe issass was this ; ‘2nd. Whether tbe 
Hibbanama on behalf of Sbahzadi Bibi ie 
genaine and valid and exesated with her 
knowledge and consent, or whether it was 
manufactured without her knowledge and 
eoDsent, or whether it was executed auder 
undue influence ?' In their Lordships’ opinion 
tbe latter part of that issne ought not to 
have been admitted. It was absolutely 
imoDsistent with tbe case made by plaintiff. 
It only becomes possible, on tbe assumption 
that the alleged cause of action is uofoaod* 
ed, Toere was another issue which also 
was ooly admissible, on that aesomptior, 
namely : 3rd. Whether in cafe the said 
Hibbanama is proved to be genuine it is 
invalid on any ground according to Mubnm* 
madanLawP”' Applying thooe remarks to 
this case, tbie is^ue only becomes possible 
on the assumption that tbe alleged cause of 
action in tbe plaint is unfounded, namely, 
plaintiff’s claim that he as Jagadguru 
was entitled to be oarried in procession 
in a orosB'Oalanqoin as a religious dignity 
and privilege. That cause of action 
disappears entirely if tbe plaintiff were to 
allege that be was entitled to be oarried in 
that way, not because he was a Jagadgorn, 
but because be happened to be a member of 
the public entitled to use tbe street in any 
reasonable way. Tbe suit was dismissed by 
the Trial Court as it found on tbe second issue 
that this was a special right enjoyable by 
the defendant No. 1 and other high priests 
of (he Hindus like him, that the plaintiff bad 
no right to ride in a procession seated in a 
palanquin as alleged in tbe plaint in 
public streets, and that the first defendant had 


an exclusive right of riding in a cross palan* 

quin as against the plaintiff. But the lower 

Court also held that it had no jurisdiction 

to try the suit. The learned Judge said : I 

shall examine whether a suit for this honour 

• 

and dignity, unacoomparjied by any peenniary 
profits and not attached to any particular 
ofiBoe, shall lie in a Civil court under section 
9 of the Civil Procedure Code. I think that 
suits for an cflBoe are of a civil nature, but, 
in my opinion, a suit for vindication for a 
mere dignity, though connected, with an 
otfioe, is not. The present suit ie not 

for a claim to an cflSce, but for a 

claim to a mere honour and dignity on 
account cf an f ffice and ie, I think, not 
maintainable in a Civil Court, It has been 
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held that the olaica by a Swami or areh* 
priest that he is entitled to be oarried on a 
high road in a orose-palanqain will not be 
entertained by a Civil Conrt. What is 
elaimed in snob a soit is a mere hononr and 
dignity, amark attaohed to theoffioeofa Swami. 
U has been laid down that Civil Oonrta 
should diseoorage, as far as possible, olaims 
of so nnenbatantial and objeotionable a nature 
and they ongbt not to be involved in the 
determination of trivial questions of dignity 
and privilege although eooneoted with an 
office.” Reference was made to Sri Sunkur 
Bharti Svami v. Sidha Lingayah Qharanti 
(21, In 6rst appeal the learned Judge eaid: 

In considering the anthorities the right 
claimed by the appellant may be regarded 
in two aspects, 6rst, as a religions dignity 
and privilege, and secondly, as a right to take 
a procession Ibrongh public streets. From 
either point of view the current of Bombay 
decisions is against the appellant. In 
Madhutudan Parvat v. Skree Madhav Teerth 
(3) it has been held that to decide disputes 
as to precedence or privilege between purely 
feligione functionaries is no part of the business 
of the Civil Courts, nor will they grant injuno 
tionsto prevent preachers from preaching 
where they like, under any title they please, 
provided no office or property is disturbed 
or interfered with.’ In this case there is not 
the slightest enggestion that the appellant’s 
cffiie as the bead of Mundarigi Math has 
in any way been affected.” Ths learLed 
Jodge also referred to a Madras case— 
tsadngopachariar v. Rama Rao (4) — which 
was cited for the propopition that every 
member of the public and every sect fcas a 
ngbt to use tbe public streets in a lawful 
manner. Tbe learned Judge very rightly 
remarked that every sect msy have the right 
their leader in a cross- palanquin 
Abe question is, whether the Court will 
enforce that right without proof of particular 
damage. It appears, therefore, to me that 
Jbe authorities are perfectly clear. Civil 
^ourts will not entertain a o.’aim of this nature 
ana, really, the argument that was addressed 
CO 08 in second appeal was that we ought to 
aeal with the case as if the plaintiff was 


sniog as a member of the public claiming a 
each to be entitled to be carried in a cross- 
palanquin if he ohose to adopt that method 
of procession. As 1 pointed ont, that was 
not the plaintiff’s case and I doubt whether, 
if we allowed the plaint to be amended, 
plaintiff would put his signature to such an 
amendment. 

In my opinion, therefore, tbe appeal fails 
and the suit should bs dismissed with 
costs. 

F..wc«Tr, J.— I agree. , 

Appeal ditmiited. 


CALCUTTA HIGH COURT. 

ApPSAL FiOM OtllOlNAL ClVlL iNO. 106 OF 1919 , 

February 27, 1920. 

Pre*e«f:— Justice Sir Asutosh Mookerjee, 
Kr, and Justios Sir Ernest Fletsher, Kt. 
OHATTUttBHUJ OHANDUNMULL— 

Appellant 

versus 

BASDEODAS DAGA~Responoent, 

Arbitiatiun—Contract containing urbitration clause 
— Clause, whether imported into another contract by 
reference — Partial arbitration, whether allowable. 

1) entered into a contract with a iirtn LJ. for 
the purchase of 0 hales of dhotis, the contract 
having embodied in it a clause for aihitration in 
case of disputes D sold the identical .iu bales to 
C. under a contract wliich was in the following 
term'.: — “*Vo sold the goods us were bought by u.s 
of Lakahmichand Jagannath, Batta allowance', 
chafago, all term.s according to Bahar < itnportiugj 
lirms’ godown du<- according to Bazar interest, 
coolie hire, according to Bhitor {Bazar)" A ilis- 
puto having arisen between C. and J) the latter 
instituted a suit in respect of '^1 bales, alleging 
that C had wrongly refused to accept delivery of 
the goods, and thereafter rei'erred llio matter in 
respect of tho reuiuiuiii'g < bales toarbitnition which 
rosultod ill an award in liii favour C’. toeroupon 
instituted pioeeudiugs for cnneellation of the award, 
and on liis application being refused, ho appealed 
que-stioniug the validity of tho award on thegrouuds : 

J r.sf, that tli-.‘ arbitratioQ clause embodied in 
tho contract betiv.-n the defendant and tho im- 


J 1 ^iulh.r.a. 

llnd. Cas. 331; 33 B. JTt', 11 Bum. L. K. 
(4) 26 M. 376. 


porters w.is nut incorporatod into tho contract 
b.'lwecn the p! liniiiTs and the defendaut, and, 
secondly, tliat even if Ih-.- arbitration clauso bo 
d'.'cmud t-j liai '. been im:orporatod, tho defendant 
hr rca‘;.m '..f tlio insluuti m of th-j suit in respect of 
.7 bales, v.Ui tub cotnpetett to tiuko a rcfcrcuco 
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the defendant and the importers was not 


to arbitration with regard to the throe remaining 
bales ; 

Ecld,{\) that the arbitration clause cuutaiued 
in the contract between D and LJ was not in* 
corporated into the contract between D and C. and 
the reference to arbitration by D. was completely 
uKra vires : [p. 911 , col. i.] 

i2f that having instituted a suit in respect of 27 
bales, D, was not competent to make a reference 
to arbitration in respect of the reuiaiiiiuK three 
bales even if icbe deemed that the arbitration clause 
in the contract between himself and LJ bad been 
incorporated in his contract «ith C. [p. 91 i, col Z J 

Appeal egaiDst the jodgment cf Mr. Jnstiee 
Greavee, dated the l7tb November 1919. 

Sir btnod Miiter (with bim Mr. S. C. 
Bote), for the Appellant. 

Mr. B. L. Mitter (with him Mr. .S’. N. 
Banerjee), for the Respondent. 

JUDGMENT. 

Mookeuee, J. — This ia an appeal from a 
judgment of Mr. Justioe Greaver, whereby 
he bae refuaed to set aside an arbitration 
award. The eventa wbiob led np to the 
award in qoeetioD lie in a narrow oompara 
and may be bristly reoited. 

On the 4tb Aogust i9l!S, the plaintiffs- 
appellants bongbt from the defendant re* 
apondent 30 bales of cthoti$. Tne defendant 
bimeelf bad purohaeed the goods from an 
importer, Laksbmioband Jagannatb, onder a 
ooDtraot, dated the 29th Jnly 191b. The 
terms of the oontraot between the plaintiffs 
and the defendant were as follows; — *' We 
sold the goods as were bongbt by ns of 
Laksbmioband Jagannatb, Botti (allowance), 
obalage, all terms uecording to Bahar (im- 
porting) 6rms. godowD dne aoeording to 
batar intetesr, oooly hire, aeoording to Bhttor 
(nazar).” On the 7th January 1919, the 
defenuant instituted a suit in this Court in 
reepeot cf 27 out of tbe 30 bales on the 
allegation that ihe plaintiffs bad wrongfully 
refused to aoeept delivery. On the llth 
June 19 -9, tbe defendant referred to arbi- 
tration by tbe Bengal Chamber of Commerce 
a similar dispute m reepeot of tbe remaining 
three bales. On tbe '.^bth July 1919 an 
award wae made in his favour and it tvas 
Bled on the 12ih August, 1919. The 
plaintiffs tbeieopoD instituted tbe present 
prooeedings and applied for oaneellation of 
the award. Mr. Jnstise Greaves bas refused 
tbe applioatioD. On tbe present appeal tbe 
validity of tbe award has been questioned 
on two grounds : that tbe arbitration 

olauBo eiDbodisd in tbe oontraot between 


incorporated into the oontraot between the 
plaintiffs and the defendant, and, secondly, 
that even if the arbitration clause be deemed 
to have been incorporated, the defendant, by 
reason of tbe institution of the suit in respeot 
of 27 bales, was not competent to make a 
reference to arbitration with regard to tbe 
three remainiog bales. In our opinion, both 
these oontentioDB are well founded and the 
award must be set aside, as made without 
jurisdiotioo. 

As regards the 6rst point, we have to con- 
sider the terms of the arbitration clause con- 
tained in tbe oontraot between tbe defendant 
and the importers. The fonrtb oUuae of 
that oontraot was in these terms : 'Any dis- 
pute or olaim nnder this sontraot is to be 
settled by the Bengal Chamber of < ommeroe 
or, at the option of tbe seller, by two mer- 
obants on the "Bengal Chamber’s list, one to 
be ohosen by eaoh party.” Now, if we read 
tbe contract between tbe plaintiffs and tbe 
defendant, as also tbe contract between tbe 
defendant and tbe importers, it is impossible 
to bold that tbe arbitration clause contained 
in tbe latter has become incorporated in tbe 
former by virtue of tbe expreeeion all terms 
according to tbe importing 6rm.” Relianoe 
has besn pUoed by the appellinbs upon tbe 
deoision of tbe House of Lords io tbe case 
of Thomas Oo. Limited v. Bortsea Sieamship 
Oompany, Limited (1), where tbe dpcision of 
tbe Court of Appeal in Hamilton 4* 

Mockie Sons (2) was approved. In tbe latter 
case, a bill of lading eomaioed Ibe words all 
other terms and conditions as per Charter- 
party ” and the Charter-party contained an 
arbitration clause. In an action by tbe ship- 
owners against the consignees of ihe cargo an 
the endorsees of tbe bill of lading, tbe ooort 
refused a stay, on the ground that tbe 
arbitration clause in the Charter party waa 
not incorporated in the bill of lading. Lor 
Esher, M. R., said fbat where in a bill^oj 
lading there was each a condition * 
other oonditioDS as per Charter party, ® 
conditioDs of tbe Charter-party must be reau 

terbatim into the bill of lading, 
they were there tn extenio. Then, if it wa 
that any one of the oonditione of the C 
party on being so read, was 

11. 191 2) A 0. 1,81L J.p. 17, 105 L.T.267|13 
Asp M. C 2S»; S6 S..T. 616. 

Ca> (1886^ 5 T, L. E. 677. 
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with the bill of ladiogr, they were ioBensiblo 
and most be disregarded. The arbitration 
elaaae referred to diepntes arising not ander 
the bill of ladiog but under the Charter party. 
The aondition was, therefore, insensible and 
had no applioation to the dispute whioh 
arose under the bill of lading. This view 
wfis approved by the House of Lords. 
Referenoe, however, was made on behalf cf 
the respondent to the deoision of the Court 
of Appeal in the ease of Temperley Steam 
Shipping Oo. y, Smyth and Oo. (3). That ease, 
in our opinion, is elearly distinguishable. 
The arbitration elause in that ease, eontained 
in a Charter-party, was held to apply to a 
dispute as to delay in the unloading of a 
ship after the oompletion of the loading, 
notwithstanding that the Charter-party eon 
tained the usual eessor elause, providing that 
the Charter's liability should eease upon the 
ehipmeot of the cargo. The bill of lading, 
however, inoorporated “all the terms and 
exceptions,” oontained in the Charter-party 
and gave the owner or master a lien on the 
•argo, iuter alia, for demurrage. But the 
fundamental point in that ease was, that 
the parties to the bill of ladiog and the 
Charter-party were the same. In the ease 
before us, the first oontraet is between the 
defendant and the importers and the eeeond 
between the defendant and his purohasers. 
The elause soughf. to be insorporated clearly 
refers to a dispute or claim “under this 
contrast, " that ip, the eonlraot between the 
defendant and the importers, and if that 
clause were incorporated into the contrast 
between the plaintifiFs and the defendant, 
the result would be, that, to use the langu- 
®ge of Lord Eiher, the contraot would be 
insensible. We must bold, ateordingly, that 
the arbitration clause was not incorporated 
into the contract between the plaintiffs and 
the defendant, and the reference to arbi- 
tration was completely ultra vires. 

As regards the second point, we have to 
examine the effect of the twelfth clause of 
the contraot between the defendant and the 
importers, assuming that the clause was 
incorporated by referenoe in the contract bet- 
ween the plaintiffs and the defendant. The 

• f these terms : “ this agreement 

IS to be deemed and oonstrned as a separate 


T. 

C. 


^471 ^ ^ 876 : 93 1 

12 ^' lOCom. Cas. 301; 10 Asp. ^ 
123j 21 T. L. B. 730. ‘ 


contract in respect of each instalment of 
goods, and the rights and liabilities of the 
sellers and buyers respeciively shall bathe 
same as though a separate contraot had been 
made out and signed in respect of each 
instalment." Now, the goodp, under the 
contract between the plaintiffs and the 
defendant, were to be delivered according to 
^ shipments May and June.” Presumably, 
in the absence cf an indication to ihe 
contrary [Bihsiram Th kurdas v. Ezekiel 
Abraham Qubbay (4)J the goods were to 
bp delivered in two equal instalments of 
15 bales each. Consequently, when the 
defendant instituted a suit with regard to 
27 bales, he must be deemed to have sued in 
respect of the first instalroeot and a portion of 
the second instalment. Now, although the de- 
fendant might be at liberty [Dsnabandhu Jana 
V. Durga Pratad Jana (o) j to resile trom the 
arbitration clause (assuming the same to have 
been inoorporated into the contract between 
himself and the plaintiffs) and to have recourse 
to a suit in respect of either instalment 
(treated as the subject-matter of a separate 
contract), he could not, in respect of one 
portion of an instalment, institute a suit, 
and. in respect of the remaining portion of 
that very in-talment, take reconrse to arbi- 
tration. When he iustistuted the suit for 
the 27 bales, he made his election with regard 
to not only the first, but also the second 
instalment ; be cannot now be permitted to 
resile from the pjsition deliberately taken 
up by him and to fall back upon the arbi- 
tration clause in respect of the remaining 
3 bales. We cannot, in this connection, over, 
look the significant fact that, in bis suit, tbe 
defendant has obtained leave under Order If 
rule J, of the Code of Civil Procedure, reserv- 
ing his right against hia adversaries in 
respect of the^e 3 bales, and has asked for 
liberty to add to his claim for the 27 bales 
such sum as he may be entitled to recover 
on acconnt of the 3 bales. In these oircum- 
stances, the couclosion is inevitable that be 
was not competent to make a reference to 
arbitration, even if the arbitration clause be 
deemed to have been incorporated in hia 
contract with the plaintiffs. 

The eonclnsiou follows, that the arbitration 


Vf . N. 2V). • ''‘J 

(5. .il Iii.l. C.17. 80j IC u. 1011: 20 U r r kio 
2J C. W. .V. 716. 



912 

HOKUM giHfla IJ. TDMDA SIKOH. 

proAeedings were held, and the award made, 
without jarisdietion. The appeal is allowed, 
and the appHoation to set aside the award 
is granted, wilh aoats both here and in the 
Court below. 

Fletcher, J.— 1 agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Appeal from Oruir No. 14 of 1920. 

November 23, 1920. 

Vreunt', — Mr. Justice Piggott and 
Mr. JoAtiee Walsh. 

HUKUM SiNGH and akothir — 
Petitioners — Appellastj 
verius 

TUNDA 9INGH and others — Opposite 

P*KTtEN — ReSPONDBHTS. 

— Vaktilatuama aulhoriaitoj Vukil lo 
cootproiniVe — C'oiapromjsc b>j Vakil, hindimj effect 
of. 

Whoi'u by a vaknlalnama tho plaintiffs jointly 
a''iec to bo bound by all acts of their Pleader in 
the course of their suit, and tlioy further expressly 
specify, amongst tho acts which the said Header 
might peiform on tluir behalf, the presentation 
to tlie Court of petitions rclincpiishiDg the claim, 
compromising tho suit aiid withdrawing from the 
suit, anti tho Picador presents a coinpr.iiii iso, and 
expresses, on behalf t)f his clients, ngreomont to its 
terms, thi- plaintiffs cannot (lucstiou his act and are 
bound thereby . 

Appeal from an order of the Subordinate 
Judge, Mutlra, dated the 3rd of January 1920. 

The Hon’ble Mr. Sarain Frasad Astliana. 
for the Appellants. 

Mr hanna Lai, for the Respondents. 

JUDGMENT. — In the suit out of which 
this appeal arises there were hve plaint iffa 
and two defendants. At a time when all the 
five plaintiffs were represented by a single 
Vrtkil, a compromise was arranged disposing 
of the fuit on certain terms. This compromise 
was presented to the Court and verified before 
it by three plaintiffs in person, by both the 
defendants in pereon and by the Pleader, who 
held a power of attoiney on behalf of all the 
five plaintiffs jointly. At a later date, the 
two plaintiffs who had not personally signed 
or presented to the Court the petition of com- 
promise. protested that they bad net autbo- 
lised the Pleader to enter into the eame and 
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were not bound by the terms of the 
compromise, or by the action of their 
Pleader in presenting the same to the 
Court. The Court of first instance, over- 
ruled this contention and passed a decree in 
terms of the compromise. The lower Appellate 
Court has set aside this decision and remand- 
ed the suit to the Court of first instance for 
trial on the merits, The appeal before us 
is against this order of remand. In accord- 
ance with the principles laid down by a Full 
Bench of this Court, in the case of Jang 
Bahadur Sivgh v. iS/iunAiar £at(l), the ques- 
tion must be decided entirely with reference 
to the terms of Ihe uo^oZatnama held by the 
Pleader in qnestion. Other decisions on the 
question of principle, such, for instance, the 
case of Jtipapa^i Muialiar v, Ekamhara 
Mudaliar {’i), are irrelevant. By the vakalaU 
nama the plaintiffs jointly agreed that they 
would be bound by all acts of their Pleader 
in the course of their suit, aud they further 
expressly specified, amongst the acts which 
the said Pleader might perform on their 
behalf, the presentation to the Court of peti- 
tions relinquishing the claim, compromising 
the soit or withdrawing from the suit. Tfaa 
actual words in the vakalaLuma are:— ya 
bazinwa pa sulehuama ya dasthardari dakhil 
karen.*' We find it a little difficult to under- 
stand what the learned Subordinate Judge 
means by saying that these words autborice 
the Pleader to file a sompromise and not to 
mat:e a compromise The question for deter* 
mination is, whether all the plaintiffs, inolod- 
ing the two who eubAequeotly called in 
question the authority of the Pleader, are or 
are not bound by his act in presenting this 
petition of compromise to the Court and 
expressing on their behalf agreement to its 
terms. We think they are so bound. The 
order under appeal is accordingly set aside 
and the decree of the Court of first instance 
restored, with costa to the appellants in this 

and in the lower Appellate Court. 

Appeal ilecreed. 

(1) 13 A. 272 (F. D.); A. W. N. U891) 61; 7 lud. 
Dec. (n. s.) 170. . 

l2; 21 M. 274; 8 M. L. J. 40; 7 Ind. Dec (S. s.) 
660. 
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OirABlI BHiU KAJMiKE V. KBISHNl M4LEIBI 

BOMBAY HIGH COURT. 

Sicosi; Civil Appso, No. 8:1 op 1?19. 

Angaat 20, 1920, 

Pre»en<:— Sir Norman Maolaod, Kr., Obisf 
Jaatioe, and M*’. Jo^ttue Fa-vsett. 

GITABAl BHAU RAJMANE— Plmmtifp 

— Appellant 
tersu8 

KRfSHNA MALHARI SHINDE — 
Defendant R'C'<po»drnt 

Lnndlord and tenant~Tenant, whethet can acfiitiye 
miras rights by adverse possessinn—Morfgage — Tenant, 
possession of, whether can be adverse against landlord 
during continuance oj mortgage^ 

A tenant can set up against hia landlord a claim 
to hold under more favourable terms of tenancy than 
those which the landlord is prepared to concede, 
and he can acquire such rights by prescription, 
[p. 91S, col. 1 ] ^ ^ 

^ Where, however, the landlord has mortgaged his 
interest in the land, the possession of tho tenant 
cannot be adverse to tho landlord till the mortgage 
18 redeemed, [p. 914, col. 1.] 

Seoond appeal from the deoision of the 
Assistant Judge, Satara, in Appeal No. 66 
of lyl8, reversing the decree passed by the 
Subordinate Judge at Karad, in Civil Sait 
No. 215 of 1916. 

Mr. Jayoiar (with him Mr. P. B. Shingne), 
for the Appellant. 

Mr. K, N. Koya ee, for Ihe Respondent. 

JUDGMENT. 

, MaCLEOo, C. J.— The plaintiff sued to 
ejeot the defendant, to recover poraession of 
ths plaint land and for arrears of rent. The 
defendant claimed that the plaint land be- 
longed to bis family from ancient time, by 
Miras rights. The land originally belonged to 
one Balaji, who mortgaged it to Shiralktr. 
The plaintiff purchased the equity cf redemp* 
tion of Balaji on the 18th of Oitober 1910, 
and acquired the interest of the mortgagee 
Shiralkar by an award deoree in Original 
Suit No. 638 of 1911. He thereby bdoame 
toll owner of the pUint-land. The defend- 
ant claimed that he had become entitled 
to Mirai rights in the land by adverse posses^ 
Sion. Undoubtedly, a tenant can set op 
against his landlord a claim to hold under 

terms of tenancy than thopo 
^ j u landlord is prepared to concede, 
and he can acquire snah rights by pre.sorip- 

only qnestion in this case is. 
whether we are satisBed that, under the 

•T'* u bas acquired the Miras 

rights by adverse possession, His claim to 
flQoa titls depends entirely upon the fact that 

58 


SBINDE. 

in Suit No. 283 of 1895 he contended -that 
be was a Mirasdar. That suit was 61ed by 
the mortgagor Balaji’a daughter and heir fer 
redemption of the mortgage against the 
mortgagee, Krishnaji Shiralkar. The pre* 
sent defendant was joined as a party as be 
was cultivating one of the mortgaged lands 
as a tenant nnder a lease, Exhibit 72, and a 
kabuUyat, Exhibit 73. The Judge said: 

The defendant No. 4 also contends that 
he has been in ooUivation of the land, Survey 
No. 883, for upwards of 100 years and claims 
Miras rights over it. The rent notes put in 
here in Exhibits 59 and 77, oonpled with 
plaintiff’s admission that she has to contribute 
R^. 22-8-0 annually for Survey Nos, 497 and 
522, give good reason for saying that the 
contentions of dsfeodants Nos. 2, 3 and 4 
are not without foundation. These conten- 
tions cannot conveniently be decided in this 
suit. Tho plaintiff, therefore, must be 
referred to a separate enit in ejectment 
against defendants Nos. 2, 3 and 4. It has 
been argued that this contention raised in 
the former suit has been considered probable 
by the Court and hence defendant is a 
Mirasdar. However, nothing can bs more 
clear than the fact that the Court expressly 
treated that question as not directly and 
substantially in issue, and the mere 
expression of opinion as to probabilities 
in that judgment cannot be regarded as a 
decision of the question.” The learned Trial 
Judge then considered what was suffiiient 
to coQstitute a commenasment of adverse 
possession of a superior teoure by a tenant, 
and he says : The mare assertion of such a 
nature is not sufficient to constitute adverso 
possession. As between the holder of a 
Bopsrior and that of an inferior tenure, 
where things goon in accordance with the 
terms of the tenure, m adverse possession 
on the part of the holder of the under-tenure 
can arise, and there must be a distinct claim 
on hia part of some right inconsistent with 
the tenure before his possession can become 
adverse to his superior landlord. There must 
be a distinct oUtm in opposition to the right 
of tho Ian il->r.1, which is brought to his notice 
an 1 ac luiesoad in. Toe mere fact that the 
landlord, on hearing of the claim, does not take 
active steps against the tenant does not necee- 
sarily amount to aaiaiescenca.” The learned 
Jadge,tb9rbfor3,oonsiJered that the defendant 
had not bscomsa Mirasdar by adverse posses- 
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sioD, and passed a dearee direoting' the defend- 
ant to pot the plaintiff in possession. In first 
appeal this deoree was reversed, the plaintiff’s 
slatm for possession was rejeoted and the 
defendant was direoted to pay enhanced 
rent. The learned Judge relied on the 
deoision of Thakore FattBingji v. Bamc.nh 
(1). I see no reason to dissent from 
the deeision in that ease. Bat tbe principles 
laid down there mast be applied to the facte 
of each case as they arise. It appears tome 
the simple question is, could the mortgagor in 
this case have filed a suit against the defend- 
ant for ejectment before he redeemed tbe 
mortgage!^ For,it8eemetbaf, if tbe mortgagor 
could not file the suit until he redeemed, it 
would be abeord to say that time bad begun 
to run against him until he did redeem, and 
that seems to have been the opinion of tbe 
Allahabad High Court in Muhammad Btusatn 
V. Mul Chand (2). That was a very similar 
case, where tbe plaintiff purchased the equity 
of redemption and then brought a suit to 
redeem. Tbe claim was made by tbedefend- 
ant that he had acquired a title by adverse 
possession before the mortgage bad been 
redeemed. Tbe learned Judges said : **It 
has been more than once laid down by tbe 
High Courts of this country that pofsession, 
which may be adverse to the mortgagee, is 
not necessarily adverse to the mortgagor, 
the reason being, that the possession adverse 
to the mortgagor can only arise after the 
mortgagor has become entitled to immediate 
possession. Here the mortgagor was not 
entitled to such possession, nor would be be 
entitled to it until he redeemed tbe mortgage.” 
In this case, although tbe defendant may 
have asserted in 1895 that he bad the Miras 
rights, the mortgagor was not entitled to 
eject him. He was not entitled to take any 
eteps until he redeemed tbe mortgage, and 
that really was tbe effect of the deeision in 
that suit of 1895, Tbe Judge in that case may 
have told tbe plaintiff he must file a separate 
suit in ejectment against defendants Nos, 2, 

3 and 4, but 1 cannot think that he thereby 
decided that tbe plaintiff had an immediate 
right to file that suit before be bad redeemed 
the mortgage. Therefore, this is not a case 
where a party takes proceedings in a certain 
Court and be is told that he has not appealed 
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to the proper Court and isreferred to another 
Court. It depends entirely whether he 
would be entitled, in the ciroumstaDoes of tbe 
oase, to appeal immediately to that other 
Court, It ia clear tha^ if he had filed a 
separate suit against the defendant, ha would 
have been given tbe same answer, that as 
mortgagor before redemption he had no right 

to Die a Bait 

In my opinion, therefore, this appeal must 

be allowed and the deoree of the Trial Court 
restored. 

Costs of the appeal and of the lower Appel- 
late OoQrtto follow tbe evdot, 

^ Fawcett, J,— I concur. I think, in tbe 
oiraumstanoes of tbe present case, the fact 
that the mortgagor, whose interests are 
DOW vested in the defendant, could not 
obtain immediate poasesaion until tbe 
mortgage bad actually baen extinguished, is 
fatal^ to the plea that the defendant has 
obtained a title by adverse possession. It 
might have been different if the defendant 
had brought a suit under the MamUtdars’ 
Courts Act against the mortgagor, or, rather, 
his representative, and obtained an order 
reatraining the latter from interfering with 
his possession. For, in that case, the circum- 
stances would be similar to those in Bapuy, 
Mahada.i (3), where it was held that the 
defendant bad acquired a title by adverse 
possession both against the mortgagor and 
against tbe mortgagee. But in the present 
case tbe redemption-suit of 1895 cannot be 
treated on tbe same footing. The deoision in 
that suit merely amounts to saying that a 
redemption-suit of that kind was not a proper 
one in which to decide tbe question of title 
or the defendant's right to contioue in 
possession. It cannot, therefore, io my opinion, 
be said that tbe defendant “sucoessfolly 
resisted ’ tbe plaintiff’s claim to evict him 
in that suit within tbe meaning in which 
those words are used io Buiesab v. Hanmanta 
(•1). Nor does the priooiple laid down in 
Thakore Fatcsingii v. Bavianji (I) assist 
the defendant in this case. There it is said : 

if the tenaot not only openly asserts, 
to tbe knowledge of the owner an adverse 
interest, but proceeds to enjoy benefits 
claimable only on the basis of that interest, 
bis possession at once becomes adverse and 


(1) 27 B. 515; 6 Bom. L. K, 274. 

(2) 27 A. 305 ui 1). 896i A. W. N. (1005) 4. 


(S) 18 B. 348; 9 lud. Doc. (.v. 8.) 740. 
(4) 21 B. 500j II lud. Dec. (n. s.) 311. 
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limitation begins to ran against the owner 
from that time.” Hat in the present ease 
the defendant did not enjoy any benefits 
other than those derived from his being a 
tenant under the mort&ragee, so that, under 
the principle there laid down, the defendant’s 
possession was not adverse to the mort- 
gagor. 

1 oonour, therefore, in allowing the appeal. 

Appeal allowed. 


CALCUTTA mUH COURT. 

Ap?eil fkom Ordbk No. 43 or 1919. 

Maroh 1, 1920. 

Presenf:— Mr, Juetiae Teunon end 
Mr. Justise Beaohoroft. 

SATISU CHANDRA CHAUDHURl- 

Appbllint 

tereua 

GIBISH CHANDRA CHAKRAVARTY— 

ReSPONDKNT. 

Limitation Act (IK of 1908), Sch. I, Art. 182— 
Execution of decree — Suit against two defendants — 
Lecree against one — Appeal against decree dismissing 

— Dismissal affirmed— Application to execute 
decreeagainst defendant notjoined in appeal —Limita^ 
tion, commencement of. 

P sued A. and B. upon a baud-noto. The suit 
against was deoreud, but against B, it was dis- 
missed P appoalod against tho decree dismissing 
his suit and did not impleud /I as u party. Uis 
appeal was dismissed, aud within three years of tho 
date of tho appellate decree he apjdied for execution 
against 4. and the question was, whether tho appli- 
cation was barred by limitation : 

Held, that tho application was not barred, as time 
ran from the date of the appellate decree liually 
dismissing the suit against B [p. 9 5, col. 2.] 

Appeal against the order of the Dietriot 
Jodge, Hnogbly, dated November I4lb, 191S, 
affirming the order of the Subordinate Judge 
of that Court, dated March l8tb, 1918. 

Ur. Saratchindra Hasak (with him Baba 
Manmaihanath Qanguli), for the Appel- 
lant. 

Dr. Jadunath Kaniilal (with him Babus 
Baerendrachanira Das aud Nripendrachandra 
•Lai), for the Respondent, 

JUDGMENT. 

Tbcmom, J.— In this appeal the question is, 


whether an applioation for ezeoution is bar- 
red by limitation. 

It appears that the respondent brought 
a suit on a hand-note against two persons, 
defendant No. 1, the father, and defendant 
No. 2, tbe son. His suit as against No. 1 
was dismissed with oosts, and as against 
defendant No. 2 was deoreed with oosts. 
This was on tbe 30tb September 1912. 

Against tbe order dismissing the suit 
against defendent No. 1 plaintiff appealed. 
Defendant No. 2 was no patty to that 
appeal and did not bimself appeal against 
the desree that was made against him. 
Tbe plaintiff's appeal against defendant 
No. 1 was dismissed on the 23rd May 
1914. 

Tbe plaintiff deoree-holder then applied 
for ezesntion of his decree against defend- 
ant No. 2 on the 19th of May 1917. That 
applioation was dismissed on defanlt of pro- 
eeotion, without service of notice on defend- 
ant No. 2. 

Then followed tbe present applioation 
on the 8th of January 1918. This appli- 
oation is within three years from tbe first 
application, dated 19tb of May 1917, 
but tbe contention of tbe jndgment-debtor, 
defendant No. 2, is that tbe first application 
was itself barred by limitation. 

The question in the appeal then is, whether 
time runs from tbe date of tbe decree 
against defendant No. 2, made in tbe Court 
of first inslanoe on the 30tb of September 
1912, or from the 23rd of May 1914, 
that is, the date of tbe decree in the 
Appellate Court finally dismissing the 
plaintiff’s claim against defendant No. 1, 

Tbe question is not free from difficulty. 
Ill support of bis oonteotion that time runs 
from the date of tbe decree of first Court, 
the appellant before no, tbe judgment-debtor, 
cites the oases Ohriitiam Benshawnv, Bcnaraai 
presad (1), Lokenoth Singhv. Qaju Singh (2) 
where Christiana Beushattn v. Benarasi Prosad 
(1) is cited or referred to with approval; Unesh 
Chandra Boy v. Akrur Chandra Sikdar (3) and 
also Unr t'roshad R iy v. Enayet Hossain (4), 

( 1 ) 22 iud. CU3. G35; 19 C. W. N. 287. 

(2« 31 Iml.Oas. 420} 20 0. W. N. 178j 22 C. L. 
J. 833. 

(8) 60 Ind. Cas. 16; 4*3 C. 25. 

(4) 2 0. L, li. 471, 


0X6 


IKDI^ 0A8BS. 


VIfH?AIIlTH FIBBBABIM BHAVE V . KiKBO TDI.8IDA8 GUJAR. 


[1921 


and the Fall Beneb in Qopal Ofiander Manna 
V, Qosnin Dai Ealay (5), 

Bat the oases oited on behalf of the 
appellant ean be distingnisbed from the 
present ease, while the oases Kriitnama 
Chariar v, Mangammal (6) and Ari Ohttty 
V , Theirthamalai Ohetty (?) support the 
respondent. Ho do certain observations 
to be found in (he Fall Benoh ease Oopal 
Okunder Manna v. Oosain Das Kalay (5) 
The ease of Abdul Rahiman v, MaiJin Saiba 
(8) has also been referred to, bat that is the 
case of a mortgage. 

It may farther be observed that, if the 
appeal preferred by the plaintiff had resulled 
differently, the decree against defendant 
No. 1 would have been modified, inasmuoh 
as it would then have beoome a deoree under 
whioh defendants Nos. 1 and 2 would have 
been jointly and serverally liable. 

In the result, we dismiss this appeal with 
costs. 

Beachcroft, J.— .1 agree, 

Appeal diem'ssed^ 

(6) 25 C. 6fl4 (r. B ); 2 C. W. N. 56«; 13 Ind. Dcc. 
(n. !< ) 302. 

(6) 26 M. 91. 

(7; 31 tud. Cas. 791; 3 L. W. 521. 

(8) 22 15. 5005 11 lud. Del*, (n. s.) 915. 


BOMBAY HIGH COURT. 

Skcosd Civil Appeal No. 602 ov 1919. 

August 17, 1920. 

Pretent: — l^lr. Justice Shah. 

VISHVANATH PARSHAKAM BHAVB 
— JoDoaiE.Hr- D ebtor — Appellart 

lerjMj 

NARSU TULSIDAS GUJAR— Dacrie- 
Holder — Respondent. 

lAinitulion Act (IXollOOS), Sch. I, Art. 182 (5) 
-•^Application foe time to ascertain judgment^debtor^s 
ythorc in attached properftt^ whether step^in^aid </ 
c *evntio7t. 

An aprlicatiou by n tlecreo-hoblcr for timo to 
onablo ](im to ascertain tho share of the judgment* 
debtor in certain property attached iu oxeciition 
of tho decree, is an application to take a 6tep*tn- 
fiid of execution \vitlnu tlio moaning of clause iS^ 
of Atticio 1^2 <.»f Schedule I to the limitation 
^ct, uud to 6avu limitatioDc fp* UJ7|Col. ) J 


Second appeal from the deoieioo of the 
Apsiptant Judge, Ratuagiri, in Appeal No. 310 
of lOlfc*, confirming the order passed by the 
Subordinate Judge, at Dipoli, in Darkhast 
No. 305 of 1917. 

Mr. N, V. QoJthale, for the Appellant. 

Mr. P . V. Eane^ for the RespoodeDt. 

JUDGMENT. — The question in this appeal 
whether the present Darkhast filed by the 
decree holder on the Ist Ojtoher 1917 is iu 
time. The deoree under ereoution was pass* 
ed on the 19th September 1912. The first 
Darkhast was presented on the 4lh of March 
191:1. It appears that, during the peodenoy 
of a certain suit, the execution was stayed 
from 28th July 1913 to 27th July IfeU. It 
also appears that the Darkhast of 1913 was 
adjourced from time to time from 12th 
October 1914 to 2lBt September 1915, during 
the pendency of certain mifoallaneous pro* 
oeedings relating to the investigation of 
claims to the attaohed property put forward 
by third parties. Both the lower Courts 
have bold that the present Darkhast is in time, 
because the deoree'holder is entitled, under 
section 15 of the Indian Limitation Act, to 
exclude the time from 23th July 1913 to 27tb 
July 1914, and from 12tb October 1914 to 
2l8t September 1915. it is clear from the 
dates, and it is not disputed, that if tbesa 
periods were excluded, the preseut Darkhast 
would be in time. The lower Appellate Court 
also relied upon an application made by the 
deoree'holder on the 5th of August 1915, for 
time to enable him to obtain information 
regarding the defendant’s share in certain 
property whioh was attached. This applica* 
tion has been held by the lower Appellate 
Court to be a step in aid of execution. If 
it is a step'in-aid of execution, it is olear that, 
apart from the first ground, ths present 
Darkhast would be in time. 

Two points have been urged before me on 
behalf of the appellant, judgment debtor : first, 
that the period from 12(b October 1914 to the 
2Ist September 1915, cannot be excluded 
under section 15 of the Indian Limitation 
Act, because there is no order staying (bo 
execution of the decree, and, secondly, that 
the application of the 5th August is not a 
step in-aid of execution and that it is really 
an application in retardation of the execu* 
tion. 
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- As regards the Brst point 1 am by no 
means satisfied that the dearee-holder is 
entitled to the dedaetion of the time from 
2lst Oetober 19U to ^Ist September 1915, 
under seetion 15 of the Indian Limitation 
Aet. The seetion provides that, in oompnting 
the period of limitation preseribed for any 
epplieation for the exeoation of the deeree the 
time of the oontinnanoe of the order staying 
the exeoation of the desree shall be exoluded. 
Admittedly, there is no written order staying 
the exeention of the deeree daring this period 
from 12th Oatober 1914 to the 2lBt of Sep- 
tember 1915. All that I find from the 
Bczanama is, that the matter was adjourned 
from time to time during this interval. It 
is not niibont signifioanae that it is 
doring that interval that the appliaation, 
wbiah is relied upon as a etep in ail 
of exeention by the deeree holler, was 
made. I do not say that, nnder seetion 15 of 
the Indian Limitation Aet, a written order 
staying the exeoation of the decree is neoes* 
sary ; hut I think that there must be a alear 
order staying the exeoation of the decree. 

I do not think that the orden of 
adjournment from time to time eonld 
be properly oonstmed as orders direoting etay 
of the exeantion of the deoree. 1 am, 
therefore, not prepared to aaoopt the view 
taken by the lower Coarts that this period 
aan be exolnded nnder eeotion 15. 

There is, however, the p:>int relating to 
the appliaation made on the 5th Aagost 
1915. Under Article ISi, olao'e (5), of the 
third aolamn of the Sabedule of the Iniian 
Limitation Aof, the desree-boHer »OQld be 
entitled to present the appliaation for exeea- 
tion within three years from the date of 
bis applying, in aeacrdacee with law, to the 
proper Ooart to taks eomo etep*in-aid of 
exeantion of the deoree. It is olsar that the 
expression ‘step-in aid of the exeantion of 
dearee’ mnat be oonstmed liberally. I fesl 
•atisfied that tbs appliaation, Exhibit 37, 
was made to take a step inlaid of the oT^antion. 
On its faoe, it is an appliaation for time 
being granted, to enable the plaintiff to 
icqnire abont, and to state the partioalars 
as regard-3, the extent of tbs share of the 
jadgment-debtor in the village of Sanglat 
whiob was pat op for sale. S lah iufurjia* 
tion would be aeoessary for the proper pre* 
paration of the proalamation of sale •, and an 
appliaation for adionrocnoot to got saob 


information ought to bo traitod as an appli- 
aation to tike a etap-in-aid of exaontion. The 
fast that.subseqaently, the dearee-holder asked 
for adjonrnmsnts and allowed that partianlar 
Darkhast to drop, has no bsariog upon the 
qasstion whether this applioitioa was made 
in order to takes 8tsp*in*aid of exsantion. 
I am onable to assept the saggdStion made 
on bshaU of the appellant that, in view of 
the enbaeqaeat adjJa^om9nt^ this appliaa* 
tion shoali bo treated as an application in 
retardation of the execution. 

I am satisfied that the Darkhast is in 
tims. I aflSrra the decree of the lower 
Appellate Court and dismiss the appeal with 
coats. 

Decree ondmei. 


OALOuriA HIGH oouar. 

Small CaOsb Oojkt So.t3 Nos. 8785 and 953i 

oit 1919. 

February 17, 1920. 

PfSAeni:— Mr. Jnatioa Ghose. 

RAM OH kNDR A SAGOREMULL - 

Petit. ONER 
vertut 

AMAROHAND MURALTDHAR- 
0.»P03iTX Party. 

/>/.'<! T, out S.n I'l Ca'Hi Co>i- tg Act (XI'o; 

ISIil, .s. 9— of Practice of C Pcitt i Sni’t 
Ca% 3 ': (Jo'ut, r. H2, ohjeet of. 


Uii'l -r given bf 9 dc tli- 

IV'.sitUiiov' Tewaj Sunil Game 0».irts Act, tin Higli 
CoxrS iilL-ltln folloviiigto rule 9Jof tin ftulos 
uE I’lM-tieJ of tha Court of SaiiU Cii'isje at 

Calcutta;— . « . -e • 

“Provide 1 that tlio Coart may, if m its ct|miu>a uo 

sdlUii^snt grounds arc sliowa for tlii appli. 
cition, disaiise it without directing surrice 

«)u the pirty again *t whom the ai)|):ic;ition 
is made 

ll-l l that tin object of tho foregoing a ldition 
to remove tho diill.- lUy whereby a preliminary 
Indriug 'v.n pr.-cludjd for tin purpjje of liaiiug 
out whether there were groaiuU for the ap|»licatioti 
ioU as are indicated in the rule iUjIf 5 that the rule 
." -a virci hit that, so far in appltc.-itious 
un^L’r s-JcL.-.. M cf the Act were couo.)rn3d, the 
hoinug must bj hjf Jre a- Bench of the 
Small Caiiso Court [p. 919, col. 1,] 

Air. A N. Ghiudiari, for tha PdSitionsr. 

M'. Peireon (with him Mr. D. N. Boje), for 
the Oppo-fite Party. 

JCnGillfiNC. — Toi^ 14 an applio ktioti on 
bahil! of a firm oAllei Rt nchanira Stgore* 
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mull for an order under eeotion 115 of the 

Code of Civil Proeedure, for the aettin? aside 

of eertftin orders made by the Calaoita 

Court of Small Causes. The application 

has aiieen under the following eiroum. 
anaes » 

_ On the 17th April 1919 the applicant 6rm 
instituted a suit in the Small Cause Coart 
against the 6rm of Amareband Muralidhar 
for the reoovery of a sum of Rs. 400 as 
damages for breaeh of a certain oontraat. by 
which the latter firm bad agreed to sell to 
the applicant firm three bales of Mullmull 
on^ certain terms and conditions to which 
It IS unoeoeesary to refer. That suit was 
nambered 8755 of 1919. On or about the 
30th April 1919, the 6rin of Amarohaud. 

Muralidbar filed a crofs sait against the 

applicant firm for the reoovery of a sum of 

Us. 167 8-0 as being the damages alleged to 
have been sustained by them on account of 
the applicant firm not having taken delivery 
of the goods referred to above under the 
said contract. The last mentioned suit was 
numbered as 9532 of 1919. The said two 
suits came on for hearing before the learned 
Second Judge of the Small Cause Court on 
the ^24th November 1919. The applicant 
firms salt was dismissed and a decree fcr a 
sum of Rs. 58-2.0 was passed in the suit 
which had been instituted by Amareband- 
Muralidbar against the applicant firm. On 
the Jst December 1919, (wo applications 
were filed before Mr. Dobbin who was (he 
Trial Judge in the Small Cause Ccurt. by 
the applicant firm in (he eaid two suite 
aekirg that (he order cf dumissal in the 
first suit and (he decree in the second suit 
should be set aside, ai.d praying for new 
trials ill the said two suits. These applioa- 
tions were refused by Mr. Dobbin on the 
Ist Deoemter J919. It is alleged by the 
applicant firm that (he said applications 
were presented to (he Trial Judge, so (bat 
he might, in accordance with what is stated 
to be the ufual practice in the Small Cause 
Court, order the issue of notices on the firm of 
Amareband Muralidbar returnable before the 
Full Bench cf (he Small Cause Court in 
order (hat they might show cause why the 
order of dismissal in the first suit ard (he 
decree in (be second suit should not be set 
aside or such other order rrade as the oironm- 
stacces of the two cases required. It is 
urged that Mr, Dobbin, in summarily diemies* 
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ing the two applications referred to above* 
acted withoDt jurisdietinn and with material 
irregularity. It is further urged that any 
power onferrad on a Judge of the Small 
Cause Court to refuse to issue notices on 
applicationp, like the one referred to above, is 
ultra vires and bad. 

In support of the applicant firm’s conten- 
tion?, Mr. Ohaudhuri has taken me through 
rales 92 to 95 of the Rules of Practice of 
the Small Cause Court as thy stood 
before the amendment to the rules pub- 
lished in the Calcutta Qitefte of the 1 th 
July 1919, on page 1128 thereof, came 
into effect. He argues that the addition 
to rule 92 of the Rules of Practice of 
the Small Cause Court, under the Notifica- 
tion of the 9th July 1919. published as 
above, if it authorises a Single Judge to 
dispose of applications like these, is ultra 
vires inasmuch as the applicant for a new 
trial has been deprived of what is described 
as a right, hitherto enjoyed, of having 
acplications for new trials considered by a 
Bench of the Judges of the Smalt Cause 
Court, usually composed of the Trying 
Judge and the Chief Judge, and in support 
of bis oontentiou he has referred me to 
the case reported as Madurai Filhi v. 
Muthn Ohetty (J). 

Now, the power given to the High Court 
to make rules under the Presidency Small 
Cause Courts Act is to be found in section 
9 of the Act, and it is laid down there 
that the High Court may, from time to 
time, by rules having the force of law, 
prescribe the procedure to be followed and 
the practice to be observed by the Small 
Cause Court, and that rules made there- 
under may provide, amongst other matters, 
for the exercise by one or more of (be 
Judges of the Small Cause Court of any 
of the powers conferred on the Small Cause 
Court by the Act, or any other enact- 
ment for the time being in foioe The 
application for a new trial is made under 
section 39 of the Act, and is laid down 
therein that the Small Cause Court 
may, on the application of either party, 
within eight days from the date of the 
decree or order in a suit, order a new 


O) 22 Iiid. Cns. 775i 88 M. 828i 15 AC. h. T. J66i 
(1914' M. W. N. 216; 26 M. L. J. 227; 1 L. W, 
172. 
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trial to be held, or alter, set aside or 
reverae the dearee or order npon aaeh 
terms aa it thioka reasonable, and may, 
in the meantime, stay the prooeedinga. There 
is, it will bs observed, nothing in the Aat 
itself regarding the formation of a Baneh of 
Judges for the purpose of applieations under 
seotion 3S, and it may be notiaed, in passing, 
that the only provision in the Aat about the 
formation of a Baneh with more Judges than 
one is to ba found in seatlons 11 and 69. 
The Aat makes no diatination bstween a 
Judge, and more than one Judge, of the Small 
Cause Court, and what is spoken of is the 
Small Cause Court, whether it consists of one 
Judge or more than one Judge. I do not pro- 
pose to go into the question as to whether 
the jurisdietion exeraised by the Small Cause 
Court under section 38 of the Aat is appellate 
or revisional, as to whiah there has been a 
good deal of oontroversy. [See Shi) Lil 
Padamo, In re, (2), Budhu Lai v. Ohattu G3;^e 
(3), Srinivasa Gharlu, v, Balaii Rau (4).] 

Now, the question arises, has the High 
Court made a rule for the exeraise by oue 
Judge of the Small Cause Court of the powers 
aonferred on the Small Cause Court by 
seation 38 of the Aat ? To my mind, it has 
not. The addition to rule 92 does not, in 
my opinion, indiaate that a Bsnoh need not 
heoaefortb be formed on the lines liid down 
in rule 95 for the pnrpoie of giving the 
appliaant a preliminary hearing. I 
strengthened in my view by the fact that 
rule 95 remains unaltered Rule 92, as it 
stood before the amaodment, precluded a 
preliminary beariog for Ihe purpose of Hading 
out whether there were grouoda for appli* 
eations saoh as were iodioited in the rule 
itself. The objeot of the addition to rule 
92 was to get rid of this diffiinlty and to 
provide for a preliminary hairing in t«o 
slasses of applioations, (i) in (he appliaatious 
referred to in rules 62, 64. 67 or 69, and (t») 
in appliaatioQS under seo'ion 3d of the 
The addition to rule 92 is not n'tra li'fi ; but 
so far as applisations under eeotion ^8 of the 
Aot are oonoerned, the preliminary hearing 
must be before a Benoh formed on the lines 
laid down in rale 95, with the reeult that no 

(2) 6 ImV Cas 862j 34 B 316, 12 Bom. L. R,t30; 
U Cr. L. J. 271. 

(3) 3y Ind Uas. 465; 44 C. 816; 21 C. W. X. 209; 
25 C. L. J. 1931 18 Cr. L. J. 497- 

U) 21 il. 232i 7 Ind. Dec. (.v. s.) 519. 


Dotise would issue thereafter, exeept on good 
grounds in order that opportunities for 
protrasting oases might be diminished. 

In this view of the matter, the orders of 
the 1st Deoember 1919, in the two eoitn 
referred to above, must be set aside and the 
application for new trials in the two suits 
mentioned above must be considered again 
by a Bsnoh of the Small Cause Court formed 
on the lines laid down in rule 95. No order 
as to oosts of this application. 

Order set aside. 


BOMBAY HIGH COURT. 

Civil Applicatioms Nos. 302, and 303 o? 1919. 

August 19, 1920. 

PrMont:— Mr. Justice Shah and 
Mr. Justice Orump. 

SONUBAI BABURAO QAIKAWAD — 

Applioant 

versus 

SHiVAJlRAO KRISHNARAO GAIKA- 

WAD — Opponbnt. 

CAvil Procedure Code {Act V of 1903), 8. l-^J, 
O XLI r. 19 — Limitation Act {IX of 19QS', «. 
Sch. /,’ Art. lOa— Appeal dismissed for default— 
Application for restoration— Limitation— Minor ap. 
velUnt— Inherent poicer of Court, exercise of. 

mioor appellant, wliose appeal has been dia. 
missed in default, cannot take adrantago of section 
6 of the Limitation .\ct for making an application 
for i-e^toration of the appeal [p H2i, cols. 1 & 2 ] 
Order XLI, rule 19 of the Civil Procedure Uodo 
does not exhaust tlio powers of an Appellate Court 
to ro-admit an appeal dismissed for default, [p. 921, 

*a*pr'oper case, it is open to tho Court to miikn 
an order re-adinitting an appeal dismissed for 
defiialt in the oxorciso of its inhoroat powers for 
the ends of justice. This power should, however, 
he snariugly used and only when a clear caso is 
made out, but the power is exercisable without any 
reference to the period of limitation provided for 
nr. nnolioation toi-e-admit an appeal or any other pin- 
cLdintf. fp. 92^001. 1; p. 923. ool 1.] 

Where tho next friend of a minor appellant is 
of unsound miud, tho absence of tho minor at tho 
date of tho hearing of tho appeal cannot bo treated 

as default, [p. 9^4. col. 1.] 

An order dismissing tho minora appeal for 
default in those circumstancos would bo sot aside in 
tho oxerciso of the iuhoront powers of tho Courts, 
[p y2A, col. l.j 

ilr. D. A. Tuliapurkar, for the Applicant. 

Mr. Y Y, Bhandarkur, for the Opponent, 
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JUDGMENr. 

Sram, J.— These are two applioatioDS by 
Sonubai, wiJow of Babarao, to est aside the 
orders made by this Conrt on the 28th 
Febrnary 1916 dismissins the appeal and 
rejeotinf^ the applioation noder Extraordinary 
JoriediatioD filed on her behalf by her next 
friend for defaoU nnier Order XLI, rule 17. 
The oirantnefanaes nnder which the applies 
tione are made are these : Sonabai’s hnsband, 
Babarac. filed Snit No. 410 of J911 in the 
Coort of tho First Class Subordinate Jodfire 
of Poona for a partition of tbe joint family 
property and to recover his half share ajjainst 
Kriebnarao. One Lioibaji had three sons, 
Balwantrao, Gjpalrao and Ganijaram. B^l- 
wantrao died leaving a son, Biborao. Go* 
palrao died leaving a son Kriaboarao. Thos 
Babarao and Kriebnarao were cousins. 
Gangaram was not joined as a party to the 
suit, as it was stated that be bad already 
separated. The joint property was stated to 
be very valuable. Baburao valued his half 
share at Rs. 18,72,005. In 1912, Gangaram 
filed Sait No. 859 of 1912 in the same 
Court inbiflown right and on behalf of his 
minor son — Yadurao aZia® Babarao — for one- 
third share in the joint family property. He 
joined Babarao Balwantrao as a party to this 
Bait. He valued his one-third share at about 
Rs. 9.7^5 , OOj. Babarao died in Jane 1913, 
leaving a minor widow, Sonubai. An appli* 
cation was made on her behalf by her father, 
Kesbav Sambhajirao, in Aagast 1913, to 
bring her on the record as tbe legal repre* 
eentative of her husband, and to allow her 
to continne the suit. The learned Sabcrdi- 
i.ate Judge held that the right to sue did not 
survive and that the suit abated, and ordered 
accordingly, on the 10th of September 1913. 

It appears, however, that she was biousht 
on the record in Gangaram’a suit as the legal 
representative of her deoeaped husband in 
which Baburao was defendant No. 2, Sonu- 
bai’s father Hied Appeal No. 15o of 1914 in 
forma paupetis in this Court against the 
abatement, treating it as a decree, through 
Mr. VidhvaDs, a \ akil of this Court. The 
claim was valued at about Rs, 18,72,005. He 
also filed application No. 28^ of 1913, under 
the Extraordinary Jurisdiction of this Court 
against ihe same order, throngh the same 
Vakil, This was intended, apparently, to 
meet the possible objection that tbe order of 
abatomeot was not appealable as a decree or 


an order, Mr. Vidhyans died in May 1915, 
Thereafter, a notice of his death was served 
upon the next friend of Scnnbai. Bat be did 
not appear, and took no steps to prosecnie tbe 
appeal or the applioation. On tbe 28th Feb- 
ruary 1916 my learned brother, Batchelor, 
ard I dismissed the appeal for defanlt ander 
Order XLiT, rale 17. Neither party appeared 
at tbe time. The applioation also was 
rejected for default. Souubai attained 
majority on (he 21st February 1919, when 
she completed her 18th year. She made the 
present application (No 3C2 of 19i9), on the 
11th March I9l9, to discharge tbe order 
dismissing tbe appeal for defanU, and a 
similar application (No. 303 of 1919) to dis- 
ohnrge the order rejecting tbe applioation 
under tbe Extraordinary Jurisdiction for 
default, on the same day. 

In snpport of thesA applioitions it is 
alleged by Sonnbai that her father is an old 
man, who has been insane for nearly five 
years; that be was not in a position to act 
for her as her next friend or guardian on tbe 
record at tbe date of tbe order made by this 
Court or at the date when the notice of tbe 
death of Mr. Vidbvans was served upon him. 
Some affidavits have been filed in support of 
her applications. Tbe applications are op- 
posed by Krishnarao’s minor son, Shivajirao, 
K< isbnarao having died during tbe interval. 
The minor son of Krishnarao is represented 
by bis mother and guardian, Banubai, on tbe 
record. It is asserted on her behalf that 
Sonobai's father was competent to act and 
did act in Gangaram’s suit as the guardian 
of Sonubai. 

I have not referred tc tbe allegation in 
Sonobai’s petitions as to the interest and 
conduct of the alienees from Baburao wiih 
reference to the estate and tbe litigation 
relating to tbe estate. It is not necessaty 
to do BO for tbe purpose of these applica- 
tions. 

It may bs mentioned that Gangaram’s 
suit, after certain proceedings, was finally 
decided only in April last. It ie onnsoessary 
in this application to go into the reasons 
of this delay. But the decree in tbe suit is 
DOW under appeal, preferred to this Court 
by Sonubai. The Trial Court in that suit 
has held that Sonubai is debarred from olaim- 
ing tbe share of her husband in oonse^iaeDas 
of tbe order of abatement in Baburae's suit. 
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On the faota stated above, we have to eon* 
eider whether a ease is made oat for die* 
oharging the orders made by this Ooart on 
the 28tb Febraary 1916. 

On behalf of the applioant it ia arged, as 
a preliminary objeetion, that the applisation 
is barred by limitation aoder Artiole 168 of 
the Indian Limitation Aof, and that tbe 
minority of Sonabai ia not a groond for not 
giving (;ffeot to the provisions of this Artiele, 
as eaeb an applisation is not within tbe ssope 
of SEotion 6 of tbe Ast. It is nrgad that, in 
spite of her minority, the present applisation 
ie barred, as it is made long after tbe date 
of the dismissal. It seems to me that Article 
168 applies to an application for tbe re* 
admission of an appeal nnder Order XL^ 
role 19, under which, if snffioient oanse is 
shown for defanlt, the Court is bound to 
re-admit the appeal. Sash an applisation 
is outside the terms of sestion 6 and tbe 
minority of Sonabai is no answer to the 
plea of limitation. 1 am of opinion that 
tbe preliminary objestioo would be good, if 
the powers of the Oonrt to re*admit the 
appeal were sonfined only to rule 19 of 
Order XLI and 1 would be bound to give 
efft^st to it. But if rule 19 does not 
exhaust tbe powers of tbe Court to re admit 
an appeal or an applisation dismissed for 
default, and if it is open to the Coart to 
deal with these applications under sestion 
151 of tbe Code, and to make an order to 
that effest for the ends of justice or to 
prevent abuse of the prooess of tbe Court, 
tbe preliminary objeetion sannot susseed, 
as the period of limitation will have no 
applisation to tbe exercise of euoh powers. 
The delay would undoubtedly be an element 
to be considered in exeroising tbe powers 
under the sestion which, in the very nature 
of ibiugs, ought to be sparingly exercised. 
But tbe inherent powers of tbe Court would 
be exercisable without any reference to tbe 
period of limitation 6xed for applications to 
re-admit appeals or to restore any other pro- 
ceeding dismissed for default. 

The qaestions, therefore, are whether it 
is open to this Court to make an order 
re admitting tbe appeal and the application 
in tbe exercise of its inheren; powers, and 
whether tbe facts brought to our notice render 
it necessary to make fcoh an order for the 
ends of justice. 


As regards the first question, I am of 
opinion that tbe Court has such a power. 
Tbe provisions of rule 19 are not exhaustive 
on tbe point. Under that rule, tbe Court 
is bound to re-admit the appeal if eafficiet 
cause is shown for the default, without any 
reference to the merits of tbe appeal. The 
inherent powers of the Court to discharge 
an order made for default depend upon 
somewhat different considerations. The 
corresponding provision in the Code of 1882 
has been interpreted by Bhashyam Ayyangar 
J., in that seose in Somayna v. Subbamma 
(1). /n Lalfa Prasad v. Bam Karan (2) 
tbe Court took the same view as to tbe 
meaning and scope of Order IX, rule 9. 
it is also clear that a minor, on attaining 
majority, can sue to have any decree against 
him set aside on the ground of fraud or 
negligence on tbe part of bis next friend 
or guardian, as tbe observations of Farran, 
J,, in Oursandas Natha v. Ladhatahu (3) 
show. In Lalla Sheo Churn Lai v. Ramnandan 
Lohey (4) a minor, on attaining majority, 
was allowed to sue on (be same cause of 
action, in spite of an order dismissing bis 
suit for default under eeotioo 102 duiiog 
his minority on similar grounds. When it 
is open to (he minor to resort to that 
remedy, I do not see why it should not 
be open to a Court to help tbe minor in 
an application to set aside tbe order made 
on default, if it be shown that the next 
fried or the guardian was unable to act or 
was negligent in the discharge of bis duties. 
The reasoning in Lalla Sheo Churn's case 
(•]■) supports this view. It may be that, 
under tbe circumstances of a particular 
case, the Court may leave the minor to his 
remedy by way of suit in view of tbe 
necessity of testing the allegations as to 
negligence cr fraud in tbe stn'ot manner 
in which they could be tested in a suit. 
But I eee no sufUcieut reason to hold that 
that ia tbe only remedy, and that the Court 
has DO power to help the minor otberwiee 
with reference to an order made in con* 
seqoeoce of (be default of tbe next friend 
of the minor. The decisions in Ranee 

(1) 2C M, r.99. 

< 2; U Jnd. Caa. IfeT; 34 A. 4:^6; 9 A. L. J. 096. 

(3) ]9 B. 57l at p. .'>77; lO Ind. Dec. (.v, g) 
881. 

(4} 2'i C. 8; 11 lud. Deo. (m. 9.) 7, 
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Biriohuttee v- Pertaub ^ing (5) and Debt 
Bakhsh Singh v. Habib Shah (6) appear 
to me to support the view tbaf, in a proper 
ease, it is open to the Court to make an 
order re admitting the appeal or the appli* 
cation in the exerciee of ite inherent powers 
for the ends of justice. 

The next question is, whether the facta 
in this case demand that the power ehonld 
ha exercised in favour of the petitioner. 
The broad facts are, that Baburao sued 
for his share in a large estate and died 
during the pendency of the suit. His widow 
was a minor then, claiming to be entitled 
to his share on the ground that the severance 
of intarest was effected daring her busband'e 
lifetime. Her father, as her next friend, 
tried to put forward her rights, but failed 
in the lower Court. He appealed to this 
Court, but hie Pleader died and, after the 
Pleader’s death, he did not or could 
not take any steps to prosecute 
the appeal. On attaining majority Sonubai 
has applied to this Court, without losing 
any time, within a month after attaining 
majority, to allow her to prosecute the 
appeal. She points out that her father could 
nob act as her next friend at the time 
when he received the notios of the Pleader’s 
death in November 1.-15 or thereabout, 
owing to his demented condition, brought 
on probably by old age. Oj the materials 
before the Court, the allegation as to hie 
insanity ^cnuld be neither accepted nor 
rejected withont farther inquiry. Bat 
whether on that ground or on any other 
ground, he failed to proseoate the appeal 
on behalf of hie daughter, which effected her 
right to considerable property, worth about 
eighteen lacs of rupees according to the valu- 
ation in the appeal. In Gangaram’s suit the 
one third share is valued at about Re. 9,79,000 
(nine lacs and seventy-nine thousand). 
The order of abatement may have the effect 
of negativing her right to such property 
completely. I do not say that it has each an 
effect. That will have to be considered in 
the appeal which she baa Bled in this 

(5) 8 M. 1 A. leOj a W. R. f6 tP. C.>; 13 Moo. 

P C. 4S*; 1 «uth. P. C. .t. 40S: » Par. P. C. J. 

7 . 10 ; 19 K. H. 4hO: J5 E- U 174: 131? II. R. 149. 

((ii 19 Iml. Cag. .5:^8; 40 I. A. I5h l-S Bom. L. R, 

640; 17 C W. N. h2 >; II A. L. J 6'r>; 13 C. L. J. i’t 

M M, L. T. 33; (1913) M W. N, fCR; 2j M. Jj. J. .4S| 
86 A. 331i 10 O. C. 104 (P. C.). 


Court from the decree in Gangaram's suit. 
At any rate, the Trial Court in that suit 
has taken that view, and the abatement may 
fairly be treated, for the purpose of these 
applications, as eerioucly jeopardizing her 
right to her husband’s share in the property. 
Id a matter of such importance, her next 
friend failed to act for bis minor daughter. 
I do not think it could serve any useful 
purpose to delay the disposal of these 
applications by asking the lower Court to 
Bod on further evidence as to whether the 
allegation as to insanity is proved. It 
would largely be a matter of inference from 
bis present condition as to whether in 
November 19)5 be was insane, as alleged 
by Sonubai. His failure to act seems to me 
to indicate— and must be taken under the 
ciroumstanoes of this case to indicate— 
either inability due to physical incapacity 
or negligence on his part to safeguard the 
interests of bis daughter. 

Looking broadly at the merits of the 
order of abatement, which it is permissible 
to take into account in determining the 
*ende of justice’, it is fair to say that, if 
the appeal had been beard on the merits 
in February 1916, this Court would have 
been bound to consider the observations 
of their Lordships of the Privy Council in 
Snraj Narain v. Iqbal Narain (7', decided 
in t eoember 1912, in conreation with the 
question of the severance cf interest?; 
whatever may have been the accepted 
view in this Presidency then, it is not 
unreasoT abls to say that this Court might 
hftve— I do not say would have— taken tbs 
view which a Pull Bench of the Madias 
High Court took in October 1915 in 
SoundaraTaiam v. ATunachalam Ohetly (9) 
as to the effect of these observations. At 
the same time, I do not see any need or 
justification for rigorously excluding from 
our consideration the decisions of the 
Privy Council after February 1916, which 
may meke the merits of the appeal appear 
stronger and clearer, in determining 


’) 18 Incl. ras. r0:,35 A. fiO; 13 M. L. T. 194| 
!. W. N. 333; 1' A. L. I. 172; (1913 M. W. N. 

17 C. L. J. 2?8 24 M. L. J, 345; 16 Bom. L. Kj 

16 0. r. 129 40 1 A. 49.F. C.). ^ 

I) 3 ■ Ind l as. 39 M 169; 29 M. L. J. 793 at 

16; 2 L. W. 12 7 at p 121.6; IS M. L. T. 662 at p. 
(1916) I M. W. N. 31. 
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DOW what the ends of ja^ise rsqaire. I 
do not desire to prejadge the merits of 
the appeal ; bat it is hardly possible, and 
not fair, to exslade what I may oall the 
prtma facie merits of the appeal from 
ooDsideratioD in deoiding whether, for the 
ends of jastioe, this Ooart shoald eseraiee 
the powers under seotion 151 of the Oode 
of Civil Prooedare. On the other band, 
the re admission of the appeal cannot 
prejadise the jast rights of the opponent. 
1 have not overlooked the faot, whish 
has been preseed apon our attention by Mr, 
Bhandarkar, that the opponent is a minor. 

1 am oonssioas that the inherent powers 
reserved under seotion 151 shoald be sparingly 
ezeroised and only when a clear oaee is 
made oat. After a careful oonsideration 
of all the eirsumstanoes, 1 have oome to 
the ooDolusion that, for the ends of justice, 
it is necessary to discharge the orders 
dismissing the appeal and the application 
for default, to re admit the appeal and the 
applioatiop, and to allow the present 
petitioner to prosecute the same against 
the present opponent as the legal repre> 
sentative of the deceased tCrisbnarao 1 
would make the Rules absolute and order 
accordingly. 

Under the oiroamstanoes, 1 would order 
the applicant, Sonubsi, to pay the opponent's 
costs in both the applications. 

In the veiw I have taker, it is needless 
to consider the suggestion that, if necessary, 
the applications maybe treated as applica- 
tions for review and that the delay n ay 
be excused under sectiou 5 of the Indian 
Limitation Act, The procedure appr,)priate 
for review would be different, and it is not 
essential to pursue this point further. 

Gbuup, J. — In this matter Mr. Bhandarkar 
for the respondent has taken a preliminary 
objection that the application is barred by 
Article 168 of Schedule I of the Indian 
Limitation Ac^ lt08. The facts necosmry, 
in order to underetand the position, are as 
follows:— 

In 1911, one Baborao sued for partiiion 
and a eha^’e in a joint family e^ta^e. 
On Jane 10th, 1913, during the pendency 
of that suit, Bibnrao died. Hi.s wfdo’A', 
who is now the applicant before u’, 
was at that date a minor. On Aujiosi 4th, 


1913, she applied to be placed on the 
record as heir of the deceased plaintiff. 
For the purposes of that application, she 
was represented by her father in the 
capacity of next friend. Her application 
was dismissed on September lOtb, 1913, on 
the ground that the right to sue did 
nob survive, and it was ordered that the 
suit shoald abate. From that order the 
next friend lodged an appeal in the High 
Court, and Mr. Vidhwans, a Pleader of 
this Coart, was appoiated to coaduot the 
appeal. Before the hearing, Mr, Vidhwans 
died, and, in accordance with the asnal 
practice, a notice was Ber7ed on the next 
friend oa November 4fth, (915, directing him 
to appear, and stating that on failure the 
appeal would be dismi-'sed for default. The 
appeal oime on for hearing in due course 
on 28th Februray 191) and neither side 
put in an appearance : it was accordingly 
dismissed under Order XLI, rule 17 of 
the Oode of Civil Procedure, on that day. 
The applicant attained majority on Feb- 
ruray 2Ut, 1919, and, on March llth, 1919, 
she moved this Court, undur Order XLI, 
rule 19. to re-admit the appeal, 

If, in such a case, a minor is properly 
represented by a next friend, it would 
ordinarily follow that an application to re- 
admit the appeal must be made within 
thirty days, the time allowed by Article 
168 of Schedule 1 ol the Indian Limita- 
tion Act. In this oas*, however, it is 
alleged, at the cutset, that the next friend 
b^Cime in«ao 0 ab>ut the year 1914. The 
allegation is supported by substantial aEBlavils 
and it is necessary to consider the oaee on 
that basis. 

Assuming the allegation of insanity to 
p) well founded, the position is, that a 
minor litigant has been prevented from 
appealing to this Court by reason of the 
faot that her next triend was of unsound 
mind, and her claim to a lartre estate 
has been allowed to go by default. The 
ret-ult would be deplorable were there no 
remedy, but the hardship I'e no around for 
interferirg, unless interference is warranted 
by the powers of the Coort. 

In my opitiior, a person who is of un«ourd 
m nd cannot act as next friend. Tnis is, 
iuaeed, clearly laid down by Order XXXll, 
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rale 4 of the Code of Civil Proeedore. 
Bat it is urged that, where a next friend 
besomes iosaue after appointment, the remedy 
is to move the Ooart for bis removal 
ander role 9 of that Order and that, anlees 
and until this is done, the minor is bound by 
the asts of the next friend as though he were 
cf sound mind. I am unable to aseede to this 
oontention. in my opinion, a next friend 
who is of uoeound mind is no next friend at 
all for he is not gaaliBed to aob. The eaee, 
therefore, falls within the soope of Order 
XXXII, rule 5, and the order dismissing the 
appeal may be diseharged on the ground (hat 
the minor was not represented by a next 
friend. 

But even if this role is not applioable, the 
ease would be one in whioh the Court ought, 
1 think, to interfere ex debilo justttiai, and 
the inherent powers of the Court under see* 
tion 151 of the Code of Civil Protednre ean 
very properly be applied to this ease. The 
prineiples on whioh the Privy Counoil 
aeted in Debi Bahhth Singh v. Habib 
Shah (6) are applioable. To rank the 
absenee of a minor, whose next friend is of 
unsound mind, in the eategory of default is 
not very stateable. An order passed in these 
eiroumstanees is a nullity. 

But apart from the question of the insanity 
of the next friend, whioh might in itself call 
for further enquiry beyond the affidavit on 
the record, the eireumstanees disolose negli- 
geuee so grosp, whether arising from insanity 
or not, as to be in itself a sufficient ground 
for avoiding the order. The faota speak for 
themselves. There is a very large estate at 
etake. The refusal to plaoe the minor nn the 
record as heir of her husbind has deprived 
her, or may deprive her, of that estate. I 
say may deprive her,” for the exact effeot 
of the order of abatement is not certain. 
That order was ohallenged by an appeal, and 
certainly there is at least an arguable ease. 
That ease vtould indubitably have been 
argued but for the unfortunate death of the 
Pleader engaged. At this point the next friend 
became blind to his plain duty andtookno steps 
to appoint another Pleader. A clearer case of 
the grossest negligeneo could hardly be found. 
It can hardly be doobted Ibat, where a minor 
is ooDcerned, the gross negligence of a next 
friend is a ground on which the avoidance 
of proceedings may be sought even where 


there is a statutory bar : cf. Lalla Shea 
Churn V. Bamnandan Dobey (4). It is 
impossible to permit the estate of an infant 
to be lost in this way, and, in my opinion, the 
inherent powers of the Court are wide enough 
to enable ns to make such orders as the 
interests of justice require. The orders 
proposed by my learued brother are, in my 
opinion, appropriate ex dsbifo jusiitias, 

Buie made absolute. 


BOMBAY HIGH COURT. 

SscOMD CiViL Aprc4L No. 864 ov 1919. 

August 26, 19^0. 

Present >Mr. Justice Shah and 
Mr. Justice Crump. 

SAKHARAM DaJIGANPULB— 

APPBLLkMT 

versus 

GANU RAGHU GURAO— 

Rcsponoxkt. 

Civil Pi'ocedui'S Code (/Ic? V of 1908), s. 92— Suit 
bij pujari of tempJc to e6tablish right to share in 
ojferings, nature of — Scheme framed -Suit, ichelhir 
maintainable— Procedure, proper. 

A .‘suit by a hereditary piy'ari of a temple to estab. 
liah Ilia right to a certain share in the offerings made 
to the deity, whioh are prime /acie temple property, 
falls under clauee (e)of sub-BOotion (I) of section 92 of 
the Civil Procedure Code. Where a scheme has olready 
been framed in respect of the temple properties, such 
a suit is not maintainable, and the proper procedure 
is, to apply to the Court, which framed the scheme, 
to give directions as to the application of this parti, 
culur fund. [p. 026, col. 1; 927, col, l.j 

Appsal frjm ths decision of the Assistant 
Judge, Ratnagiri, in Appeal No. 39 of 1919, 
oonBrming the decree passed by the Subordi* 
Date Judge, at Ohiplun, tn Civil Suit No. 208 
of 1917. 

Mr, 0. S. Rao, for the Appellants. 

Mr. P. B. Shingne, for Rsapondents Nos 1, 
7 and 10. 

Mr. J. B, Gharpure, for Respondents Nos, 
II to 15. 
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JUDGMENT. 

Shah, J. — The plaintiff in this oase is one 
of the pn.am of the \ve]l>knonn temple of 
Sbri Bhargavram, near Ghiplnn. He 61ed the 
present suit to reoover Bs. 91>8 0 as damages 
from defendants Nos. 1 to 10, the Goravs 
eonneo^ed with this temple. He also^prayed 
for an injanotion restraining them from 
oolleoting the offerings made to the deity 
daring the period of his torn to serve as a 
pujart. His allegation was that, as one of 
the hereditary pujarit of this temple, he bad 
the right to officiate in the months of 
Magh and Phalgan of the Shake year 1838 
and that, daring that time, the defendants 
Nos. 1 to 10 forcibly prevented him from 
entering the temple and from receiving 
the offerings laid before the deity. The 
plaintiff’s claim was, that he was entitled to 
receive these offerings in accordance with the 
long-established asage of the institntion, 
according to which the offerings were to be 
appropriated by the pujaris. The Garavs 
defended the snit on the ground that they 
were entitled to the offerings. They also 
contended that the sait was not maintainable. 
At a later stage the defendants Nos. 11 to 
l«i, who are members of the Oevasthan 
Committee appointed by the District Coarf, 
were joined as parties to the snit. They 
contended that the Guravs had no right to 
take the offerings, and that the Ganpales were 
entitled to take the offerings in accordance 
with the arrangement arrived at in 1811 
between the then puiaris and the members of 
the Devastban Committee, whioh was at that 
time appointed by the Collector of the District. 

The Trial Conrt fonnd that the plaintiff 
was entitled to act as pujari at the time 
mentioned in the plaint ; that the Garavs 
bad taken away offerings to the extent of 
Rs. 66, and that, according to the evidence, if 
the snit was maintainable, the earn awardable 
to the plaintiff would be Rs. 35. The 
Trial Conrt was of opinion that the snit was 
not maintainable in the form in whioh it was 
brought, on the ground that the offerings to 
Ihe deity weie voluntary and oneertoin and 
that these offerings wonH not be property 
within the meaning of section 9 of the Code 
of Civil Procedure. In the reenlt, the plain* 
tiff’s suit was dismissed. 

The plaintiff appealed to the Uislrict Court 


and, snbject to a slight variation as to the 
amount, which might be payable to 
the plaintiff if the claim were maintainable, 
tbe Appellate Court affirmed the view 
of tbe Trial Court. It may be mentioned 
that, in tbe course of tbe trial, tbe plaintiff 
admitted through his Pleader that the 
offerings to the deity belonged, in the 
first instance, to tbe temple and formed part 
of the property of the temple ; but be 
maintained that, in virtue of his right as an 
hereditary puiari and in accordance with 
tbe long established usage of the institution, 
he was entitled to appropriate that sum. 
Tbe decree of the Trial Court was affirmed 
by the Assistant Judge who beard tbe 
appeal. 

Tbe plaintiff has appealed from this desree. 
It has been urged on bis behalf that tbe 
lower Courts are wrong in their view that, 
the offerings being temple ( roperty, the suit 
is not maintainable. In support of this con* 
tention, reliance is plased upon section 9 of 
the Code of Civil Procedure. It is contended 
that it is a suit in whioh tbe right to pro* 
perty is contested and that a Civil Court has 
jurisdiction to try it. It is also urged that, 
on the merits, the lower Courts have taken 
an erroneous view as to tbe arrangement 
between the pujarit and tbe members of 
tbe Devastban Committee in 1841. It is 
urged that this arrangement really affirmed 
what was then an established usage of the 
institution. 

On tbe other hand, on behalf of tbe 
Garavs, it has been contended that the suit 
is not maintainable, as there is no right to 
property in contest within the meaning of 
section 9. On the merits it is urged that 
the finding of the lower Appellate Court, 
that the Garavs and the Ganpales are 
entitled to divide the offerings equally, should 
be accepted. 

On behalf of the trustees it has been 
urged that the sait is not maintainable. 
It has been pointed out that, though they 
took up a position in tbo Trial Court which 
is not consistent with the position now taken 
up on their behalf, it was due to a mis* 
apprehension on their part cf their legal 
position, and that, properly speaking, the 
suit is not maintainable. Though the point 
was r.ot raised by any of the parties iu the 
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aoar^e of the arguroenf, we felt a donbt as to 
whether the eait would cot be barred in 
view of the provisions of eeotion 92 of the 
Code of Civil Prooednre. We aoeordingly 
invited argotnents on the point, and we have 
beard the parties fnlly. It is a point not 
taken in either of the Conris below and it 
was not taken before ns, thoogh Mr. Char* 
pore’s eontention on behalf of the trustees 
eame fairly near the point based on the 
provieioDS of seotion 92. 

The amount of the olaim in suit is very 
small; but the plaintiff seeks in this suit 
to establish his right not only to reoover 
oertain amount as damages in ooneequenee 
of the alleged wrongful aet of the Guravs. 
but also to restrain them from obstruotirg 
him in the enjoyment of the offerings 
plaoed before the deity. No relief is claimed 
against the trustees. But they aie parties 
to the suit, and if the plaintiff's claim were 
decided on the merits it is clear that the 
decision would be binding upon them, 

Before proceeding to deal with the point 
as to the effect of ecoti n 92, Civil Proce 
dure Code, I desire to make it clear that I cm 
by no means satifOed that the lower Courts 
are right in their view that the present suit 
is not maintainable, apart from the provi* 
sioDS of section 9^. It seems to me that, 
though the offerings may be uncertain and 
voluntary still, when ibe offerings are made, 
they a»p the property of the temple. Un- 
doubtedly, this suit relates to that property, 
and 1 do not see bow it oan be said that 
the Civil Courts cannot try it, unless it can 
be shown that the cognizance of such a 
suit is expressly or impliedly barred. 

The only bar suggested is that created 
by the provisions of section 92. Jn connec- 
tion with the point relating to section i 2, it 
is necessary to state that in 1889 a suit was 
brought under section 539 of the Code of 
Civil Procedure, then in force, by some of the 
pujariit against the then members of the 
Uevastban Committee. The suit was decid- 
ed in 1897, and a decree wae passed appoint- 
ing certain persons as trustees, and framing 
a scheme. It is cot neoeseary to set forth 
this Eobeme in detail. Clause 2 provides 
that: The ''members (i. e., members of the 
Bevaethan Committee) shall conduct the 
affaire of the Bevaethan according to the long 


established usages thereof. They shall keep 
clear and accurate aeconnts of all the trans- 
actions. ..No suit shall be Bled and no other 
new or important step taken without the con* 
sent in writing of the majority of the Com- 
mittee. In all disputed matters, the decision 
shall be according to the opinion of the ma- 
jority to be recorded io writing.” The scheme 
farther mentions that, the rules embody all 
the matters on which it appears at present 
necessary to give direotious.” There is no 
specific reservation in the scheme for any 
application to add to or alter the scheme. 

The question is, whether sub^seotion (2 1 of 
section 92 creates any bar to this suit. 
Under that sub section it is provided that 
no suit, claiming any of the reliefs specified 
in sub section (1), shall be instituted io res- 
pect of any such trust as is therein referred 
to, except in eonfcrmity with the provisions 
of that section. The question is, whether 
the nature of the suit, including the relief 
claimed by the plaintiff, brings the case 
within the scope of section 92, sub-section 
(1). In determining the nature of the suit, 
we must look not merely to the form but 
to the substanoe. As I read the plaint and 
the prayer clause, it appears that the plaint- 
iff claims to be one cf the hereditary 
ptiioris and to have oertain rights, in virtue 
of bis positioD as such hereditary pujari, 
io accordance with the usage of the institu- 
tion, to a certain part of the temple funds. 
It is common ground that the funds, U* <*-i tn 
this case the offerings) laid before the deity 
belong to the temple and are to be managed 
and administered by the members of the 
Bevastban Committee under the scheme. It 
is in relation to this fund that a relief is asked 
by the plaintiff, which in effect amounts to 
asking for an appropriation of ihese funds 
for the benefit of the officiating pujaris On 
the other hand, the Guravs maintain that 
they have a right to this part of the temple 
property. Undoubtedly, a dispute has arisen, 
between the po;ari« and the Guravs, who 
are both connected with the temple and 
whose services in connection with the temple 
are necessary, as to whether the offerings made 
to the deity shonld be given to the puiarit 
exclusively, or should be divided between them 
and the Guravs, and, if so, in what proportion. 
Such a claim clearly invites the direction of 
the Court for the administration of this 
trust property. There ie no dispute, end 



V«l. LX] INDIAN OASiS. 927 

SAKBABAM DAJI OAMPULE V. QlIfD RAGHU GURAO. 


there oao be dodo, that this property ie part 
of a trust oreated for pablio parpoeea of a 
religious nature. In fast, that position bad 
been aosepted in the suit filed under eestion 
539 of the Code of Civil Prooedure, oorre- 
sponding to the present sestion 92. It also 
appears to me that, in substanoe, in this suit 
the Court is invited to determine and deolare 
what proportion of this pact of the truet pro> 
perty shall be allooated to the pu^arii and 
the Curava. Looked at in that light, the 
suit seems to me to relate to a relief wbioh 
would be oovered by alause (e) of seotion 92. 
It is olear that, if a suit bad been brought 
in assordanse with the provisions of seotion 
92 by the Advooate*General or by any two 
or more pereons interested in the trust 
with the leave of the Advooate*GeQeral, 
and if the direotions of the Court bad been 
sought as to the appropriation of the offerings 
made to the deity, the Distriot Court would 
have been bound to entertain the suit under 
seotion 92, as snob a suit would olearly be 
oovered by aub'Seotion (1) of that seotion. 
In the oourse of the argument before us, it 
18 oonoeded that if snob a suit were brought 
by the Advoeate* General, and if the relief, 
as 1 have stated above, were claimed by 
him, the suit would be well within the eoope 
of sestion 92. But it is nrged that in the 
present ease the plaintiff seeks relief in his 
private oapaoity in respeot of a right whiob 
he asserts against the Guravs to this parti- 
sular part of the trust property, and that 
sueh a suit eannot be said to be within the 
Boope of seotion 92. This argument prooeeds 
merely upon the form and not the substanoe 
of the suit. The nature of the relief claimed 
and the allegations in the plaint, upon whioh 
the olaim is based, must bo looked at. It 
aeems to me to be olearly a suit in whioh the 
direotion of the Court is sought as to the 
administration of this part of the trust fund. 
It 18 true that, under the soheme, the trustees 
themselves, if they had been alive to their 
doty, might have been able to deal with this 
matter. If neoeseary, they might have and ooutd 
ave sought further direotions of the Court 
whioh framed the soheme. Bub that has not 
esn done by the members of the Devasthan 
ommittee and they have allowed the dis- 
pute to go on between the Ganpules and the 

oravs, though the trust funds belong to the 
emple and are liable to be managed and 
% niDistered by them under the asbeme. 


When onoe the sohemo has been framed, it 
is ohar that the funds most be admioistered 
in aooordauoe with the provisions of that 
soheme. No separate suit relating to the 
apportionment or administration of any part 
of the funds between any persons oonneoted 
with the temple, who are not themselves 
trustees but who are under the trustees, 
oan be allowed in view of the provisions of 
seotion 92, 

In oonneotion with this point, I may refer to 
the oase of Bama Das v. Hanumuntha Row 
(1). The faota and the oiroumstanoes of that 
ease were undoubtedly different ; bat the ratio 
decidendi seems to me to be appiioable to the 
present ease. As pointed out at page 369"* 
of the report, the principle adopted is 
apparently that the soheme onoe Settled by 
a Court oannot be altered except by the 
Court. This would seem to preclude suits 
between parties to establish a private right 
whioh, if established, would interfere with 
a obaritable soheme settled by the Court. 
In the present oase we have a soheme settled 
by the Distriob Court. True it is, that the 
soheme is not detailed and makes no 
speoiBo provision for the allocation of this 
fund. Bat the duty of managing the temple 
funds, whioh would inolude the offerings 
placed before the deity, is laid on the mem- 
bers of the Devasthan Committee, who are 
required to administer the same in aooordo 
anoa with the long established usage of the 
institution. 1 do not see how, if a suit of 
the present obaraoter between the Ganpules 
and the Guravs were allowed in respeot of 
what is sailed the private right of the 
Ganpules against the Guravs, the soheme 
settled by the Court oould remain uninter- 
fered with. 

It has been urged on behalf of the plaint- 
iff that bis position is really that of a 
stranger with refereoos to the trust, so far 
as the present olaim is oonoerned. Indeed 
if that fast were eetablished bis suit would 
be outside the soope of seotion 92, But I 
am unable to aooept the oontention that the 
plaintiff is in the position of a stranger. 
The oases oited to us at the Bar are mostly 

(112 lad. Cua. 4A9; 36 M.364: 21 M. L. J. 962i 10 
U. L T. Bob; 11911; 2 M. W. N. 3b7. 

#Fage of 36 il.— 
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oaees, in wbiob the dispate was between the 
trustees in charge of the trast and the 
strangers who had trespassed apon the trnst 
property. X do not see bow, either the 
Ganpales or the Garavs oan be treated aa 
strangers to the temple and bow, any suit, 
to which they and the frastees are parties, 
eonid be said to be a suit between the 
trustees and the strangers as contemplated 
in these oases. Some of the oases cited 
before as bear apon the question as to 
whether any dispate between the trastees 
w'bald be within the scope of section 92. 
We are not concerned in the present case 
with the decisions which bear on the ques« 
tion as to whether one trustee could maintain 
a suit against his eo-trastee in respect of 
the alleged wrongful act of the oo^trustee. 
It is sufficient, for the purpose of Ibis case, 
to observe that these decisions have no 
bearing upon the present case in which the 
dispute is between two classes of servants or 
hereditary officers of the temple. Such a 
dispute relates, in my opinion, to the adminis* 
tration of the trust, and any clear and definite 
direction cn the point in the scheme would 
be decisive and binding upon (he parties. 
In the argument before os it is conceded 
that it was open to ary of the parties to 
move the District Court to supplement the 
scheme by specific provisions as to the divi* 
sioD of this fond. But it is urged that it 
was only an additional remedy and did not 
bar the present suit. 1 am of opinion that 
section 92, sub section (2), bars the oogni* 
zance of this suit by the Court, in wbiob the 
suit was filed. 

The farther question as to what is the 
proper course for the plaintiff to adopt 
under the oiroumstanoes, is one upon which, i( 
is not strictly necessary for us to express any 
opinion. It has been accepted before os at the 
Bar that it is open to any one interested in this 
fund to apply to the District Court, which 
framed the scheme, to supplement or modify 
the same. It is not suggested that a separate 
suit under section 92 is necessary. Though 
no liberty to apply is reserved under the 
flohenie, such a reservation oan be always 
implied. An application to the District 
Court seems to be the obvious, and, as I hold, 
the only remedy open to the parties, under 
the circumstances, to have a direction from 
that Court as to the offerings laid before the 
deity. 


I may add that, though we have not beeu 
able to deal with the plaintiff’s claim iu 
this suit on the merits, it is clear that the 
money, which the Garavs are said to have 
wrongfully taken, must ultimately' be liable 
to he distributed in accordance with the 
direction which the District Court may 
give as to the disposal of the offerings 
made before the deity generally and as to 
the particular amount in questioo. I also 
desire to make it clear that, merely because 
the funds belong, in the first instauoe, to the 
temple, it does not follow that tbe beredi* 
tary pu;aris may not have a right aa such 
to the whole or any part of this fund. That 
is a matter which must be decided on 
evidence by the District Court on a proper 
application. The view taken by the lower 
Courts on this point must not be taken to 
have been accepted by this Court. 

In the result, I would affirm the decree 
of the lower Appellate Court except as to 
costs. Having regard to the view which 
we have taken of this case and to the poii- 
tioDS taken up by the parties to this litiga* 
tion, we think that each party should bear 
bis own costs throughout. 

Crump, J. — I agree. 

Decree confirmed. 
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SIND JUDICIAL COMMISSIONER'S 

COUKT, 

iEiBST Ci7.L Appeal No, 35 or 1916. 

Maroh 24, 1^20. 

Presetii: — Mr. Fawoett, J. 0 , and 
Mr Kemp, A. J. 0. 

DOWLATRAM alia$ DOLUMAL 

— ArPBLLAMT 
versus 

NARATND AS — Rbspoitdrnt. 

Hindu Law — Succession — StridLan — Son and grande 
noH — Stridhan, non-techincal, succeasicn to — Successun, 
rule of, ot^atntn^ m Boinbay applicable to Sind. 

Where a Hiudii female eacceeds by inheritaiioe 
to the estate of her father, she takes an absolute 
estate, and on her death, the estate devolves on her 
son in preference to a grandson of a pre-doceased 
son [p. Hai, col 

The non.techincnl stridhan of a Hindu female 
governed by the Vyavahara Mayukha descends to her 
eon in preference to her son’s son [p. 9-2, col 2.] 

Where a rule of succession among Hindus has 
keen declared to be of general authority in the 
Bombay Presidency, it should be held to be the rule 
also in Sind except ^here an inva'iable and 
ancient special usage is alleged and proved by him 
who avers it. [p. 932, col. 2.] 

Appeal from tbe decree of the First 
Olass Sob Jndge, Sokkar, 

Mr. Rupch^nd Eiliram, for tbe Appel* 
laot. 

Mr. Itardos Oodharam, for tbe Respond* 

ent, 

JUDGMENT. 

Fawcbit, j. 0. — Tbe following genealogical 
tree ebowe tbe relationebip of tbe parties 
to the enit oot of which this appeal 
ariees > 

I.ILABAM=V1N.nBlIAI tdiedVanuary 19»5*.) 

HbITAMDAS=HEillBAI ^died October 11-15.) 


Meughraj, (died 1S96', Naiaindas, 

I (Defendant. hespondent', 

Doulatraui, | 

(Plaintiff. Appellant). Bhagwandas, 

(minor.) 

Tbe plaintiff, DonJatram, pned for parti- 
tion of his share of property formerly 
possesEed by his grand-motber, Hemibai, and 

gn at gland metber, Vinjibai. His snit bas 

dismisEcd except in rcgaid to ote 
of which tbe defendant, Naraiedap, 
a mitted his right (o partition. He appeals 
to (he other properties, 

, ^ Property alleged to have been left 

y Ueznibai ioneiets cf a shop and certain 

59 


ornaments. Tbe shop came to her on a 
partition made between Pritamdas and his 
two sons, Mdnghraj and Narainda^, wbiob 
was effected by a decree passed npon an 
award. Hemibai baa admittedly exeoated 
a Will, by which she left this property to 
the defendant’s son, Bhagwandas, and the 
main qnestion arising is, whether Hemibai 
bad power to dispose of tbe shop by Will 
in tbifl way. It is qnite clear that, as 
ruled by tbe Privy Goonoil in Debt Mangal 
Prosad Sf'ngh v. Makadeo Fraend Singh {1), 
immoveable property obtained by a widow 
on partition reverts on her death to tbe 
next heirs of her hasband, in the abrenoe 
of any agreement to tbe contrary, at the 
time cf (be r&ftiticn. In the preheat case 
Hemibai was not a widow, bnt tbe property 
was awarded to her for maintenance charges 
and tbe same priniople would apply. It 
is contended by tbe appellant’s Pleader that 
the award debars Hemibai from willing 
away tbe property, while respondent’s 
Counsel urges that it confers upon her an 
absolute estate. Tbe award, paragraph 6, 
runs as follows 

“The following property is awarded to 
defendant No, 3 Musammaf Hemibai, wife of 
Massand Pritamdas, for tbe expeuees of ber 
maintenance and Dinv payable to tbe 
daughters and sisters of tbe parties’ father 
and other expenses for keeping up family 
status. By reason of ber getting, it she 
will continue to defray ber maintenance 
charges herself and she will continue to pay 
Dir.s to tbe daughters and sisters of tbe 
parties’ fathers and other expenses for 
maintaining status of the family. Other 
parties will have no concern with that nor 
will tbe other parties have any right, 
interest or claim or interference in tbe pro- 
perty awarded to her. 

'M) Ornamenta which i^usammot Hemibai 
wears on ber person and the oinaments 
which Musntnmoi Pieeandba’, wife of Massacd 
Mulram, had given her at the time cf death — 
all these ornaments awarded to Musammat 
Hemibai now belong to ber. Other parties 
have no right or interest therein. 

“(2) One residential shop situated in the 
Town of Sbikarpar, Registration JJistriot 

(DUIixl Cas 1(00; 34 A. 214j 9 A L. J. 263; U 
M L T. /17: 10 C. W. N. 409; vl9l2) M. W. N. 324; 
U Bom. L. 11. 220; 15 C. L. J. 814; 22 M. L. J. 462; 
39 I. A. 121 (P. 0.). 
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Sbikarpor, in this side of the offise of Town 
lospeator, wbieb shop is oeoopied by Koduraal 
walad Pamandas, pbysisian, ae a tenant. This 
shop is wholly awarded to Mutammat Hemibai 
with all rights and interests and it belongs 
to her and will remain in her possession and 
enjoyment, 

(3) This property isawarded to Mutammci 
Hemibai on this oondition that whatever 
property is left oat of the said property 
at the time of her death will be appropriated 
in eqnal halves by Mengbraj and Naraicdas 
between themselves. 

(4) If Mutammat Hemibai gives her pro* 
perty to one son tbe other son will get 
divided half (of tbe property) from bis 
brother.” 

And it is also to be noted that, with regard 
to the property awarded to Pritamdas, it was 
provided ae follows; — 

* As regards the property awarded to 
defendant No. 1, Massand Prilamdas, be 
has fall powers as, for an instanee. if be 
obooees to transfer tbe property in any way 
daring bis lifetime or to gift it in obarity or 
to spend it, be is sompetent to do so, except 
that if be gives away bis property to one 
son bis other son will recover from him half 
(the property).” 

Reading these provisions in their ordinary 
grammatical meaning, it is, 1 think, quite 
clear that tbe arbitrators were anxions that 
neither the father nor the mother sfaoald 
show any preference to either of the two 
sons and provision was accordingly made 
that, if either the father or tbe mother 
gave property to one of the sons, the other 
son bad a right to recover half of it from 
his brother. Subparagraph (3) cf para- 
graph 6 also contains a clear provision that 
whatever property was left to Hemibai out 
of that awarded should go to the two sons 
in equal halves. And this is msde a con- 
dition on which tbe property was awarded 
to her. Mr. Iseardas for the respondents 
contends that tbe 6rst part of paragraph 6 
confers an absolute estate upon Hemibai and 
that the subsequent clause, so far as it pur- 
ports to restrict that estate, should be treated 
ae repugnant to tbe grant acd, therefore, 
invalid, in accordance with tbe well-known 
rule of construction referred to in Qoverdhan* 
das V. Vcnoilai (2). In sorpoit cf 

the contention bo refers to tbe use of 
(2) I S. L. R. i!ll. 


the words *miUiaV and 'kahio\ and 
argues that this virtually is equivalent to 
saying that Hemibai was tbe malik of the 
property, which expression usually confers a 
heritable alienable estate. As a matter of 
faot, Hemibai is not described as a vialik 
and £ do not think that tbe mere use of the 
words malikiaV or kahto' can be said to 
amount to the same thing, and even bad she 
been described as malikt yet tbe rule that 
this confers an heritable and alienable estate 
is one which applies only in tbe absence of 
indication of a different intention, as is 
pointed out in Qoverdhandas* case (2), at page 
216. Tbe leading case is that of iS^ura/matit 
V. BobiNath OJha (3), in which it was held 
that the nee of the word malik implies 
“abEolute ownership” unless there is anything 
in tbe context or Eurrounding circumstances 
to qualify such a meaning, and that it was 
not so qualiBed by the fact that the donee 
was a widow. But in this case there is a 
good deal more. Tbe express provision in 
sub paragraph (3) of paragraph 6 of tbe award 
is a clear qualiBcation of tbe otherwise 
absolute estate conferred upon Hemibai. 
And it is, in my opinion, a valid and re- 
asonable condition attached to tbe estate 
conferred upon her by tbe award. The 
estate conferred is, in faot, an absolute estate 
only daring her lifetime. Hemibai could 
not, therefore, will any of this property to 
Mengbraj or Naraicdas eo as to confer it on 
either of them, except to confer it on them 
in equal halves. 

The question, therefore, now arises whe- 
ther the bequest to Naraindas* son. Bhsgwan* 
das comes within this qualification of her 
estate. No doubt it does not do so, if the 
words are read only as they literally stand. 
But in construing the award, just as in 
ooDslrning the Will of a Hindu, it is not 
improper to take into consideration what are 
known to tbe ordinary notions and wishes of 
Hindus with respect to tbe devolution of 
property. See Moulvie Mahamed^ Shumsool 
liooda V. Shiwukram (4) cited 
V, AdvocAs-Oeneral of Bombay (5). The 


n 30 A 84| 6 A. L. J. 67; 12 

J. L. J* 7; 10 Bom. L. R. 69; 7 0. L. J. lolj 3 Me 

k) 2 I. A. 7; 22 W. R. 409j 14 B. L B. ^26 (P. C.J| 

36 H. 279 ut p 2f5; 13 Bom. L. 

71 . 
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ordinary rale of Hinda Law i?, that a 
grandflon whose father is dead, is on the 
same footing ae a son in regard to the in* 
beritanoe to the separate property of his 
grandfather by virtue of the doctrine of 
representation: cf Malla’s Principles of Hindu 
Law, ISecond Bidition, page li^, and Gonr’s 
Indian Hindu Code, page 938. There can, in 
my opinion, be no reasonable doubt that the 
arbitrators intended that the names Mengh* 
raj and Naraindas should include any 
descendants of theirs. They are on the same 
footing under this rule of representation. 
And it woold be virtnally assenting to a 
fraud to allow the contention that the Will 
of Hemibai does not offend this condition 
because it leaves the property to Bhagwandas 
instead of to his father Naraindas. Bbagwan* 
das, it may be noted, is a minor, and the 
virtual posseesion and ownership will be with 
Naraindas, at any rate, for many years. He 
thereby obtains a beneSt at the expense of 
his brother’s son which is opposed to the 
award, Accordingly, I differ from the finding 
of the lower Court that, in consequence of 
Hemibai's Will, the plaintiff was not entitled 
to a share in the shop. Under the oonditioca 
contained in the award the plaintiff, 
Doulatram, stands in the shoes of Mengh» 
raj and is entitled to a half share in this 
property. 

The plaintiff also claims a share in certain 
ornameDts alleged to have been left by 
Hemibai and to have been taken possession 
of by the defendant, Naraindas. The Sub- 
ordinate Judge has held that there is no 
satisfactory evidence that such ornaments 
were in existence when Hemibai died, and 
that they are in defendant’s possession. I 
can see no reason to differ from this find- 
ing of fact. No doubt, it is clear from the 
award that Hemibai had ornaments. But 
the plaintiff has not proved that they were 
^ill with her at her death. The witness 
Hemandas speaks only to seeing orna- 
ments on her per^^on two or four years 
before hsr death. Mohandas, similarly, to 
one year before her death and Shewaram 

four-aod a ha’f years ago, 
w ich would be about three years before her 
There is aho evidence that, at any 
of the ornaments had been sold, 

. ® only evidence of defendant’s possession 

8 that of the plaintiff, Donlatram, which is 
Qcorroborated, although he mentions that 


certain witnesses were present when he was 
beaten by the defendant. It may be difficult 
for the plaintiff to adduce evidence, but at 
the same time this in itself will not justify 
ns in bolding his allegation proved. Accord- 
ingly, 1 see no reason to differ from the 
view taken by the lower Court on this part 
of the case. 

The remaining property Is a bouse, which 
plaintiff alleged had been willed to him by 
his great-grand-mother Vinjibai. The 
original Will was not produced and was 
alleged to bo in possession of the defendant. 
The lower Court held that the Will was not 
proved and that the copy of it that was pro- 
duced was inadmissible in evidence. Mr. Rup- 
ohand for the appellant has not been able 
to show us any evidence that the original 
Will was in the defendant’s possession or 
that other oircumstances existed which' would 
enable the Court to admit secondary evi- 
dence of it. Nor has the plaintiff adduced 
all the evidence that seems available in 
regard to the actual execution <£ the Will. 
Thus, neither the writer nor any of the 
alleged attesting witnesses have been called. 
It is, no doubt, probable that such a Will was 
executed, as it is referred to in a receipt 
(Exhibit 59) purporting to have been signed 
by the defendant. The defendant also is 
very vagne both in his written statement 
and in his evidence in disputing its existence. 
But this will not suffice to excuse the plaint- 
iff from proving the essentials for admitting 
secondary evidence of the Will. I can see 
DO snfficient reason for differing from the 
lower Court’s decision on this point. 

Mr. Rupohand for the appellant contended, 
however, that the plaintiff is, under general 
Hindu Law, entitled to a half share of this 
bouse independently of any bequest by 
Vinjibai. No issue was raised on this point 
in the lower Court; but the claim is made iu 
paragraph 3 of the plaint, and as it is a 
point which does not necessitate further 
enquiry as to the facts, it can, I think, 
be taken in appeal ; ct. Begum v. 
Topanmal (6) and Bherumal Teckchand v. 
Duhlanomal {7). The point is also referred 
in the memorandum of appeal. It appears 
that Vinjibai obtained this property as the 
widow of Lilaram, and upon her death it 

(6) i lud. Cu3. 599; 3S. L. H- 108. 

a; 27 lud. Cub. 933; SSL- it. 272. 
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vested id the daaghter Hemibai, as her 
absolute prooerty and beeam®, therefore, her 
6tri<ihan\ ChinW v, Vtamchand (8’; Gtnr’a 
Hindu Code, seotione 25 and 2, page 1086. 
^r. RupobaDd ooDteods tha^, eveo eo, it 
deseenda to her sons, etc., as if abe were a 
male, and that, aaeoidirgly, the plaintiff, aa 
a great grand sod of Lilaram, ia entitled to 
fiuoeeed to it aimnltaneoaely with bia nnole 
nnder the ordinary doatrine of representation 
whioh has already been alluded to. In 
support of this oontentior, be oitea Mayne'a 
Hindu Law, 8th Edition, aeotiona 618 9 at 
pages 863 and 864, and Budaha Singh v. 
LaUu Si'ngh (9) and Batrchondra Martand 
V. Vinayak Venkaleih (10). The passAge in 
Mayne is based on Mr. Jusiiee West’s 
judgment in Vi)iarargam v. Lakshumnn (11). 
The view there taken that, under the 
Vyavahara Maynkha, i^rtd^<an aequired by 
inheritance deesends, on the woman’s death, 
to her sons and the rest, as if she were 
a male, is based on Chapter IV', aeotion X 
B1 26 of that work (see at page 260). This 
text has been held by the Bombay High 
Court only to give preaedenee to sons and 
rest “over daughters and the rest” in the 
oaee of inheritance to non teohnioal stridhan^ 
and not to authorize a devolution to the 
beira of their last male owner : ManiZaZ 
Berjeadat v. Bai Retaa (12). The view pro- 
pounded by Mr. Mayne has there been 
expressly dissented from. The Bombay High 
Court has also refused to re oonaider its 
former deaisions, even thcugh some Privy 
Couneil rulings wraken them, on this prinoi- 
pie of sta^e decisis : c/. Bhau v. R'jghunoih 
Krit/ina (13), Gu^appa v. Toyatca (14) and 
Dhondi v. Radhabai (15). Finally, it 
has held, on the exaot point now arising. 


(H) 2 S. I.. K. 60. 

(0) 20 Iml. Cob. .620: 87 A. fOlj 20 M. L. J. 4J»4: 2 
L. W. M>7j 18 A. L J. 10 |7; IH M. L. T- 40.>: > 7 Bom. 
L. H. '022: fO C. W. N. 1 22 C. L. J. 48lj (1916) M. 
W. N. 772: 4’ I. A 20S i P. C.). 

(10) 2S lull Chs vPO: 42C. 884; 18 C. W. N. nR-"} 

27 M L. J. 338; I L. W 8^1; 10 N. L. R. 1 12: 16 M. 
n. T. 4 j 7: (1014, M W. N. 836; n Bod* L.a.^-0.1;I2 
A, L. J, 1281; 20 C. L. J. 673j 41 I. A. 290 

(P.C.). 

(11) 8 IJ. U. C. R. (O O. J.) 214. 

(12 17 B. 768; 0 Tnd Dec 'N 8.1 408. 

(18 80 B 229; »t p 28^5 7 Rom. L. B. 930. 

(14) 31 B. 468: 9 Pom. L R. 834. 

(15) 10 Tnd Cas .843: 88 B. 640j 14 Bom. L R. 
6G9, 
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and on a eonsideration of the text of the 
Mayokha, wbiab was the basis of Mr. 
West’s judgment, that (he non-teohnioal 
si'-idh^n of a Hindu female governed by the 
Vyavahara Mayokha descends to her son in 
priority to her son’s son : Bai Raman v. 
Jigjitandas Rashidas (16). That ease, it may 
be noted, like this one was ooDoerniDg the 
property inherited by a daughter from her 
father and the two Privy Council rulings 
relied on by Mr. Rupoband had been cited 
in argument Ceee at pages 620 and 62^*). 
As stated in the arguments in that case 
(page 622*), the modern text-writers treat 
succession to a slridhan as going not 
collectively but oonseoutively to sons, grand- 
sons and great grandsons. The judgment 
also gives reasons which, seem we'ghly, for 
not applyiDg the doctrine of representation 
in such a rase. This view assimilates the 
Mayukba Law to the Mitakehara Law in the 
case of both technical and non technical 
stridhan (see at page 623*). Ic has been 
held in Chini<u v. Zftt-mchand (8) that, 
where a rule of sneoeseion among Hindus has 
been declared to be of general authority in 
the Bombay Presidency, it should be held 
to be the rule also in Sind, except where an 
invariable and ancient special usage is alleg- 
sd and proved by him who avers it, 
Whether, therefore, the Mitakehara or the 
Maynka is to be followed, it seems to me 
clear that the property on Hemibais death 
devolved on the son, Naraindap, in pr®’ 
ferenoe to tbe gracdsen, Donlatraro, and 
that tie latter is not entitled to sacoe* 
ed to it simultaneously with bis uncle, 
Naraindas. 1 hold, therefore, that tbe plaint- 
iff is not entitled to a partition of a half 

share in this property. 

I would, therefore, allow the appeal only 
in regard to the shop, which is Item No. 2 of 
Schedule A to the plaint, and vary the lower 
Court’s decree by insluding this properly 
in tbe properties of which the plaintiff^ is 
eotitled to get a half share on partition 
from the defendant. As the appellant has 
been partly successful, I would also allow 
him half bis costs of appeal. 

Kbmp, a. j. 0.— 1 agree. 


F-WvJCTt, j. 0.— Oq this judgment being 
ilivered Mr. Raochand also oUims a van- 


4t J »>77. A! 
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atioD of the lower Ooart’e deeree by allowing 
mBBoa promts in respeab of thfl shop, of whieh 
partition is cow allowed, Wa think that 
eni)airy may direotec^ under Order XX, 
rale 12, Oivil Prosadure Code, in regard to 
these mesne proBts from the insticution of 
the suit np to delivery of pos^e^tsion to 
plaintiff, and vary the lower Court's deeree 
also in this respeot. 

Decree varied. 


ALLAHABAD HIGH COURT. 

First Appeal from Ordcr No. 35 of 1920. 

November l9, 1920. 

Present Mr. Jnstioe Waleh and 
Mr. .Tustioe Ryvea. 

RAMA NAND BHARTI — DePEHOiRT— 
Fxkst Part? — A pPBiLANT 
ier«us 

SHEO DAS3 AND othbrs — Plaxktipf and 
Defendant" — R i^r pov dents. 

Jranafer of Property Act (IP of I ^'*‘2 , t fiS — Sale — 
Porlioti of 8ale’eon$iderntio7i left with lendee to pay 
vendor'e m'trlgigee -’Mortgagee not paid— Charge, 
creation of — Vendor's lien, enforceability of. 

A. !»olci certain property to H , leavios; with 
him a portion of the sale eousideratiou for payment 
to C, who held a rnortjyage of the properly from A. 
Subsequently, D. brongnt a suit for pro-etnption and 
acquired the property from B. X>ut neither ho nor B, 
made any payment to C, wli > brought a suit to 
enforce his mortgage by sale of the pr >porty and 
obtained a decree. A. aatisSed tliis decree aad 
brought the presout suit to recover the money paid 
by him by sale of the property : 

Held, that B and D. having acquit’ed the prooerty 
with notice of the mortgage to C , the amount due on 
that mortgage formed a charge on the property under 
section 5S of the Transfer of Property Act, and as the 
amount due was pai l by A he was entitled to ouforce 
his Hen against the property in the hands of D. 

First appeal from the order of the SsAond 
Additional Sabordioate Jadge, Basti, dated 
the 17th of Daeembar 1919. 

PACTS appear from the following judg- 
ment of the lower Appellate Court : — 

Oq 6th June 1912 plaintiff appellant 
rxeeuted a sale-deed for Ki. ^99 in favour 
of the ausestors of defendant*, eeeond party. 
R*. LOI out of the sale eonsideration wae left 


iu the bands of the purehasers for payment to 
defendant, third party, on asoount of a mort* 
gage, dated 28th July 1^09, Defendants, 
fir*t party, aequired the property in suit by 
right of pre emption through Court by Bliug a 
soil; againet defendants, seoond party. Neither 
the original purebasers nor the pre emptors 
paid the money doe to defendant, third 
party, on aeeonnt of bis mortgage referred 
to above. Defendants, third party, therefore, 
sned the plaintiff and obtained a deeree for 
sale of the mortgaged proparty on foot 
of bis mortgage. Thereupon plaintiff exeoat- 
ed a mortgage, dated 26th Deeember 1918, 
for Rs. 405-15-0 in favour of defendant, third 
party, and satisBed the deeree. He then 
broQght this soit for reoovery of the said 
amount by sals of the property whieh 
had been sold to theansestors of defendants, 
seoond party, and which was now in thehande 
of defendant, Brst party. 

"Plaiotiff olaimed to bs entitled to a 
ohirga on the property sold uoder seotion 
55, eUuse (4) (fe) for the amount io question. 
Toe learned Mansif, relying on Qur Dayil 
Singh v. Karam Singh (l) and Ab/uUi 
Beary v. Mamnali Beary (2), held that there 
wai an agraemeot bjtwaen the vendor 
and the vandees for payment of a portion 
of the consideration Io a areditor of the 
vendor that the defendants (vendees and 
the pre emptors) having failed to pay the 
said money. There was a breach cf con- 
tract 00 the part of defendants for whieh 
plaiotiff could sue them for damages, and 
t lat the amount in que-tion not being 
payable to the plaintiff there could be no 
charge in his favour. H?, therefore, dismissed 
the suit, hence this appeal. 

‘'Iheqioation for determination is, whether 
there can be a charge io favour of the plaint- 
iff, under the oireara^tances given above 
or'not, aod whether it can be enforced against 
defendant. The leading case oa the poiut 
is ]Vebb V. Maepherson (3). It U an 
authority for the propoxition that the 
eellcT cao eoforcs the charge mentioned iu 
seotion 5 ). olauge (4) (t). againxt the property 
in the hania of u subeeqaaafc parebaesf 
wh ) DOtioj of the faai that the 

(l)?C In<l. Oae 289, 14 A. L. J. 304; 39 A. 

“'^(2 6 lud. Cafl S7i 33 M. 446: 7 M. ti. T 37«. 

( 3 ) ai C. 57:o0 (. A. 2«8i 5 Bom L. It. 839; 8 C. W. 

41 ; 13 M. L. J. 369 (P. 0.); 8 Sar. P. C. J. 554- 
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puMhase money in the 6rst transfer or some 
p&rt of it bad Dot been paid. 

‘ Itoannot be denied in this ease that defend- 
ants, Brst party, (whoaeqaired the property 
in qoestion through Coorfc by pre emption) 
had notise of the faofc that the mortgage, 
money due to defendant, third party, whiah was 
left in deposit with the vendees) had not 
been paid. If there is a obarge it car, 
therefore, be enforoed against defendants, 6rst 
party. It is eontended on behalf of defendants 
that the agreement in this oase was to pay 
not to the vendor but to the creditor of 
the vendor; that the charge created by the 
Statute in favour of the vendor in only 

securing for pnrobase-money pjpaJZe fo ftiw, 
and that a contract to the contrary arises 
by implication to negative the statutory 
charge. This view was taken by the Madras 
High Oonrt in Abdulla Beary v. A/amm- 
ali Beary (2), bat in that oase there was 
a distinct stipulation that, upon the failure 
of the vendee to discharge the liabilities 
of the seller, he shall be liable for any 
damages resolting from such default. 
There is no such stipulation in the sale- 
deed in suit in this oase. The Hon’bla 
Sir Sunder Lai, J., expressed some doubt 
about the eorreotness of the interpretation 
put upon the sale-deed by the Madras 
High Court. Assuming the interpretation 
to be sorreot, there is no suob stipula- 
tion in the sale-deed in suit as there was 
in the oase reported as Abdulla Beary v, 
Mammali Beary (2). That oase is, thereforr, 
not in point. The Hon’ble Sir Sunder LaJ, on 
page 1038, XU A. L. J. [Megh Raj Vaith v. 
Abdullah A/*an,( l).l in a osseeimilar to the pre- 
sent oase observed; 'Under the terms of the sale- 
deed in suit, it is not possible to ray that the 
money was not payable to the plaintiffs. It was 
at the plaintiflFs’ request left in the hands of 
the vendee to pay for and on behalf of the 
vendors and in that sense the money was 
payable to the vendors and they had a 
lien for the money so long as it was 
not paid.’ 

In a similar oase, reported as Ear Ohand 
V. Kishori Singh (5), it was held that the 
faot that the money was left with the 
vandee for payment to a oredetor of the 
vendor was in no way inconsistent with the 
•ontinnanie of the lien. 


‘‘Following the above rulinga, I am of 
opinion that there was a charge in favour of 
the plaintiff for the mooey remaining nnpaid 
by the defendants. The ruling reported as 
Qjr Day'll Singh v. Karam Singh (1) is dis- 
tinguishable, in that the subsequent trans- 
ferees in that ease were held to have 
had no notice of the unpaid porshase 
money, As the lower Court has dismissed 
the suit on a preliminary point the decree 
of the lower Court is reversed. I remand 
the suit with direction to re admit the 
suit on its original number and to proceed 
to determine it according to law. The 
appellant will have his costs of this 
appeal from respondents, first party. ” 

Mr. Iiicar 5aron, for the Appellant. 

Mr. P. L. Banerjt, for the Respondents 
JUDdMENT. — This order was clearly 
right. We cannot improve upon the admir- 
able judgment of the lower Appellate Court. 
There is obviously a serious question as to 
whether the plaintiff can establish a obarge 
for more than Rs. 201. The only ground 
upon which he suggests it in his plaint, being 
an allegation of negligence on the part of the 
defendants, in paragraph 6 But in this 
case notice is clearly fourd, and in the 
authorities relied upon there was no notice. 
Great reliance has been placed upon the 
decision io the case of Qur Dayal Singh v. 
Karam Sirgh (1) in which oase there was no 
notice, and particularly upon the dictum 
contained on page 260* of the judgment, 
where it was said that in a case where by an 
agreement part of the consideration is left in 
the bands of the vendee to pay a creditor, 
such agreement and the money payable there- 
under is not ' unpaid porcbose-money.” 
That dictum was not necese^ary for the 
decision of that oase, and we thirk (hat 
probably, at sr me foture date, it will require 
further consideration. The appe^il most be 
dismissed with costs. 

Appeal dismissed. 
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PAHLUMiL SSWiNMiL V. BIDIS. 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Sbcond Civil Appeal No. 37 op 1917. 

Maroh 11. 1920. 

Present-, — Mr. Fawoatt, J. C., and 
Mr. Kemp, A. J. C. 

PAHLUMAL SBWANMAL — 
Appellant 
versus 

SIDIK AND ANOTHER— ReSPONOENTB. 
Limitatioji Act (IX o) 1908^ s. 2D -Merest, ‘ptiymeni 
of, as SHch—Civil Procedure Code (Act V of 1908^, 
0. XXI, r. 2 (1)— Decree ptyable by instalments— 
Application for execution — Decree-holder, whether can 
certify payment of interest as such. 

Where the holder of a decree payable by instal- 
ments applies for execution thereof, it is open to him 
to extend the period of limitation under section 20 
of the Limitation Act, by entering in his execution 
application, a payment on account of interest us 
such towards all overdue instalments, [p, 936, col- 1 ] 

Appeal from the deoree of the Distriet 
Jndgp, Larkana. 

Mr. Nihalchani Tikamdas, for the Appel- 
lant. 

JUDGMENT. 

Kemp, A. J, C. — Plaintiff-respondent ob- 
tained an inetalment-deoree against defend- 
ant-appellant for Rs. 400, payable thos: — 

Rs. 50 on let January 1911, with 
interest at Rs. 1 per sent, per 
meDEcm. 

Rfl. 50 on 1st June 1911. 

Rs. 50 on 1st January 1912. 

Rs. 50 on let June 1912. 

Rs. 50 on let January 1913, and the 
balanoe of Rs- 150 on let June 
1913, 

For interest cn the last Rs. 350 the 
plaintiff was to reoeive the Bulat of the 
defendant’s land up to the Rnhi erop of 
1912- 13. If default was made in the pay- 
ment of any instalment, interest on the over- 
due amount was to be paid at Re. 1 per aent. 
per meuaeoi. 

The first instalment of Ist January 1911, 
with interest at Re, 1 per sent, per mensem, 
was duly paid. It is unneoessary to eon- 
aider whether the provision for interest at 
Be. 1 per aent. per mensem on default of 
payment in any instalment over and above 
the reeeipt of Batai as interest was a penalty 
under seotion 74 of the Contraat Aat beaause 
DO suah point appears to have been taken in 
either of the lower Courts. 


None of the iostalments after Isb January 
1911 were paid, but the plaintiff reaeived the 
Batai up to the Rahi orop of 1914 15. 

On 1st January 1915 plaintiff applied 
for exeautioD, Ou that date the instalments 
of Ist June 1911 and 1st January 1912 
were barred, nuless limitation aould be saved 
by payment of interest under seation 20, 
Limitation Aat. But the reseipt nf Batai, 
after default in payment of the instalment 
of 1st June 1911, oaonot bs regarded as 
payment of interest as suah towards that 
instalment, beaause the intention of the 
parties seems to have bsen that the Batai 
was to represent the interest due on the 
balanaa of the debt after eaah instalment 
had b36n paid until tbs disabarge of the 
whole judgment-debt, and interest on 
any instalment in arrears was provided for 
by the stipulation for interest at Rs. 1 
psr aent. per mensem on any snob 
overdue inetalment. As nothing but Batai 
was reaeived, it appears that no interest in 
money was paid on the barred instalmenfs 
before they bsaame barred. This is also tie 
view of the lower Appellate Court. 

But the plaintiff reasived extra Batai for 
1913 14 and 191i l5 admittedly against the 
interest due on the two overdue instalments 
of let June 191 L and 1st January 1912. 
This extra Batii was interest paid as suah 
under seatiou 20, Limitation Aat. The 
plaintiff sought to have it taken into aaoount 
to extend the period of limitation by men- 
tioning the reaeipt of this extra Bu^at in hU 
exeaution appliaatiou. 

Now the q isstioD as to whether a dssres- 
holder aan certify a payment mentioned in 
his exeaution applioation generally arises 
in one of two eases,— 

(1) When be seeks to certify the pay- 
ment as one made against an instalment 
payable under a decree made payable by 
instalments with a clause that this whole 
amount is to become doe onfailnre to pay one 
or more instalments. 

(2) When be seeks to certify the pay- 
ment in order to extend the period of 
limitation under seation 20, Limitation Aat, in 
resueatof au instalmsnt that would otherwise 
be barred. 

Shaft Mahomed v. Ohoithram (1) was an 
instanos of the former ease, and being a 

<n 52 Iiul. Cas. 801; 13 S. L. B. 37. 
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deoisioD of a Fall Banoh of tbis Odart 
settles the law so far as this Proviooe 
is eoDserned. It is anneoessary to oite 
authorities from other Courts on this’poict. 

The pre^eut ease eomes under the seoond 
bead. Hero the deeree^bolder does not« 
by seeking to sertify, ask the Court to 
say from what date limitation rane but 
essays to bring time barred instalments 
within time by invoking the assistanoe of 
seotion 20, Limitation Aot. As to whether 
be san do this we have the deeiaion in 
Nartoomal v. Tirathmal (2) against him. 
Nevertheless, the binding foroe of that 
deaisioD is weakened bp the subsequent re-> 
marks of the same Jadvea in the later oaee 
in Mahomed v. Ohoithram (1). 

It is settled by the desision in Shofi 
Mahomed v. Okoilhram that the appli* 
oation to oertify may be admitted from 
the mention of the fast of the payments 
in the deoree^holder's ezeantion appliaation. 
Gan the deoree* holder take advantage of 
payments unaertiSed before his appliaation 
for ezeautioD to prolong the period of 
limitation P Aaoording to the deaisiona in 
Kutuhullah Sarkar v. Durga Oharan Rudra (d) 
and Bhajait Loll v. Oheda Lall (4) he oannot. 
But the Galautta High' Coart, in another 
oase of Kuntffieman Sarkar v. Sanchia 
Lol (5), allowed the decree holder to 
eztend the pericd of limitation ander 
eeatioD 20, Limitation Aot, by entering a 
payment on aeaoant cf interest aa soah in 
his ezaaotion applioatton. See also the Mad* 
ras High Court’s deaiaion in Rijom Aiyar v. 
Ananlharainam Aiyir (6). Apparently the 
oases of Kutubulljh Sarki.r v. Dutgi Oharan 
Jiudra (3) and Bkaian Loll v. Ohela 
La/{(4) were nob oited before the learned 
Judges who deoided Eniuffiemnn Sarkor v, 
Sanchi'i Lai (5). Nevertheless, the last men- 
tioned aase is reported in an unaatboriZBd 
report and hag, therefore, the weight to be 
attaohed to suoh reports. 

Thero thus seems to be oousiderable 
oorfliot of opinion as to whether the ezeaa* 
tion ereditor may, by entering payments 
in his ezeoDtiou applioation, eztend the 

(2) 80 liid. Caa 6l! 9 S. L. R. 27. 

t3) 13 lud, Cui. 424j Jb C. W N. 896. 

(4) 24 Ind. Cas. 2I<)| 12 A. L. J b2R. 

(51 84 Ind. Cas. 60G: 41 0. 207; 20 0. W. N. 272, 23 
C. L J. Gt^O, 

(U) 81 lud. Cas. 818; 29M.L, J. 669; 18 M. L. T. 

I M. W. N. 127. 
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period of limitation ander eeation 20, Limit* 
atioD Aot. From one point of view it 
seems desirable that be should not be 
allowed to do so, beoause of the opportunity 
it would open for fraud on bis part. He 
might be tempted to make no mention of 
snob payments in the hope that, if the 
jodgoiont debtor paid the deoretal amount 
before the period of limitation for an ezeon* 
tion appliaation ended, he soold oonoeal 
sneh payments from the Court. On the 
other hand, there is an obligation on him 
to enter suoh payments in his ezeoution 
application under Order XXI, rule 2 (l), 
aud it seems unjust to assums he has franda* 
lent intention if be does not oertify them 
as soon as they are made. If he does 
mention the payments in his ezeoution 
applioation, the wording of Order XXf, rule 2 
(1) makes it obligatory on the Court to 
reoord thsm. Nor is it alleged in the present 
ease that the dearee*bolder has been guilty 
of any intended fraud in not oertifying the 
extra Batai when it was reoeived against 
interest on the overdue instalments. 

There is no period of limitation within 
wbiob the deoree bolder must oertify the 
payment, and I am, therefore, of opinion, this 
appeal mnet be allowed. 

Fa.wcett, j. G. — I agree that the appeal 
should be allowed. 

The oironrastanoes are suoh that it oau 
be reasonably inferred that the extra Bntai 
for 1913 14 and 1914*15 was intended by 
the parties to cover inteiest due on the two 
instalments of ist Jane 1911 aud Ist January 
19)2; nor does any oontentionto the oontrary 
appear to have been raised in either of the 
lower Courts. 

The only point for determination ie, 
whether noD*oerti6oation of the payments 
within the prescribed periol of limitatioo 
(3 years) prevents seolion 20 of the Limita- 
tion Aot operating in favour of the deoree* 
holder. In view of the judgmenls in 
Shati Mahomed v. Choiihram (1) the deoieion in 
Naisoomal v. Tirathmal (2) can no longer 
be treated as good and binding. It was 
distinotly dissented from by Pratt, J. 0 , and 
Crouob, A. J. 0., and I resiled from the main 
reasoning on which it was based. No doubt, I 
also put forward the view in ShaH Mahomed^. 
Ohoithram (1) at pages 49-51* that a payment 
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or adjustment on whiob a deoree bolder 
relies for showing that hie appliaation for 
ezeaution is within time must be oeriiBed 
by him before the question whether eoah 
payment o»adin8tment should be reaognised 
Bret aomee before the Court ezeootiog the 
dearee. But in this aase the certifying 
was made before the question came before 
the Court and not after the application for 
execution on which the question of reaog* 
nition arose. Therefore, this view does 
not come in the way of recognising 
the payments which are in question in this 
case. 

The Oalautta and Madras High Courts have 
in SusuWzeman Sarhar v. Sanchia Lai (5) and 
Ma$ilamani Mudaliar 7, Sethuswami Aiyar (7*, 
and in otbei eases there followed, ruled that 
a payment that is Brst mentioned in an 
ezeaution application presented within 3 
years from the date of eaob payment, is 
enffiaiently aertified under Order XXI, rule 
2, Civil Proeedore Code, and will operate lo 
save limitation under section 20 of the 
Limitation Act. In view of the adoption 
by this Court of (he general prioeiple that 
k dearee*holder aan certify a payment at 
any time, 1 think the^e decisions must 
be followed by up, in preference to that of the 
Allahabad High Court in Bha an hall v. OKeda 
LallU). 

4 

We, therefore, reverse (be lower Appellate 
Court's decree and restore the order of the 
Sub^Jodge, bolding that the two instalments 
of let June 1911 and let January 1912 
are not time- barred. The respondents must 
bear appellant’s costs in this and the District 
Court, 

Appeal alloued, 

(7) 41 Ina. Tag. 701; 41 M.261j (1917) M. W, N. 
602; 83 U. L. J. 219; 22 M. L. T. 115. 


PRIVY COUNCIL, 

Appeals from tub Odpu Judicial Cohuis'- 

siombk’s Covbt, 

March 1, 1921. 

Present'.— Lord Buckmaster, Lord Shaw 
and Sir John Edge. 

CHULAM ABBAS KtlAN and anothi!b 

— Appellants 
versus 

Musammat AMATUL FATIMA and OTBERS 

— Bbspomdbnts. 

MOHAMMAD JAFAR and another 

— Appella.ntb 
versus 

Bibi AMATUL FaTIMA and otubbh 
- Rbspomdbnts. 

Oudh Taluqdars — Primogenituie a&n&d, conatrnclion 
©/—“Successors", whalhei- includes alienees. 

The orainary form of sanad granted to the Oudh 
TaluqdarB piovidca that, in ilie event of the grantee 
or any of hia “sucoeasors" dying intestate, the 
estate shall descend to the nearest male heir nc* 
cording to the rule of primogeniture: 

Held, that “auccessora" in this conneotion i.s 
equivalent to heirs, t. e., is confined to th iso who 
succeed to tho estate by virtue of the grant and 
does not include those who t-ike the whole or part 
thereof through alienation, [p. 9^^, cola, i & 2.j 

Consolidated appeals from a decree of the 
Court cf the Jndioial Commissioner of Oudh, 
(Stuart, A. J. 0. and Kanhatya Lai, A. J. C.)| 
dated July 5, 1915, reported as 3i Ind. Cas., 
748, affirming a deoree of the Subordinate 
Judge, Mobanlalganj, 

FACTS. — The main question raised by this 
appeal, and the only one decided by the Board, 
was whether or not, on the true construction 
of the Sanad in the case, whiab was in the 
ordinary form of primogeniture Sanad, the 
rule of primogeniture therein provided applied 
to all persens who came into possession of 
the estate. 

The facts are sufficiently stated in their 
Loidsbips’ judgment. The two rival 
claimants were the drat born son of a daughter 
and the sen of the eldest daughter respective- 
ly. Their suits vrere both dismissed by the 
lower Conrta, 

Mr. De Qruyther, K. 0. and Mr, E, B, 
Raiies, for the Appellants in Bret appeal. 

Sir Eile Rich 2 rJs, K. 0, and Mr. tarikh, 
for the Appellants in ceooed appeal. 

Mr Claufon, K. U., and Mr, Eenuorthy 
Broion, for Respondents Nos 3 to 6. 

Ml. De f^ruyther, K. 0., for Appellants in 
Crst appeal, lubmittrd that (he succession was 
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flfoverneri by the sinad. This is not settled by 
T^iokur She) Singh v. Baghubans Kunwar (1). 
That oase shows that the sanid establishes a 
permanent rale of saosession and not merely 
intestate saosession, The word “saoaessors” 
inalades sucsessors by devise : it is not 
limited to iotestaay. When these aamdi 
were granted, the intea'ioo, as set oat at 
length in Sykes’ Compendiam of Oadh 
Taln^dari Law, was to prevent the splitting 
up of estates. Thsy lay dswaarala whieh 
is to apply not merely to the original holier, 
bat to his saosessors. 

fSiR Jons Edos. — A Mahammadan gentle- 
man might devise to a Hinda money-lender. 
Would he be a suaoessor 

I thick so. 

[Sir John Euoe. — It may be, bat I do not 
think Government onld have intended it.] 

Here yon have the whole estate beqaeathed 
to a member of the family who wonld at least 
have got part under the ordinary Muhamma- 
dan Law. 

[Lord Bocxmistbr,— -T he question was not, 
it seems, oonsidered in Thaktir Sheo Singh v. 
Ragh'diant Kunuuir (1) (ai^pro), so as a 
deoinion to guide us it is of littlelase.j 

“Suoaessor” must at least include the sue- 
oession to the whole family e.stato by a 
member of the family. 

Mr. Parikk {who was allowed to follow on the 
same side). — The Will by whiab Sughra Bib! 
bequeathed to Akbar Ali K!han was admit- 
tedly made at ths iustanoe of the Chief 
Commissioner. This shows that it was mt 
oonsidered that a devise would defeat the 
policy of the Government. 

Mr. R. 0., for Respondents Nos. 3 

to 6. — There ate two points fatal tc appellants; 
(a) **saoce8sion” in the sinad means eaooes 
sor ao inl'^itots (6) they oannot show they are 
male hoira, i. e., males eetablisbing their 
title through males. 

[Lord Bccrm aster ~That seoond oonten- 
tiou might be dangerous for you, as you do 
not mako out your title through males.] 

We are in possession and it is for them 
to prove their own title. As to (a) I say 
sucaessor means one who comes in by force of 
the existenoo of the estate with no intorrap- 
ticn. Suaoessor might mean (Dob ir$t-»tale, 
(2) any holder of the estate, (3) something 
intermediate. Admittedly (2) is impossiblo, 
d t-ubmit siiooessrr cannot inoludo transferees. 

O) 32 I. A. 203| 27 A. G3.J; 15 AI. L. J. 352; 8 0. 0. 
8i7j 9 C. W. N. 1009; 2 C. L, J, 194 (!’. C.). 
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One would notezpeot that the old limitation 
would apply to quite new people. It is not 
necessary to bar transfers altogether, but I 
would suggest that, at all events, a transfer out- 
side the line marked out by the sanad breaks 
the suocessionary limitation provided therein. 
Elahi Khanam was outside the circle : on 
no hypothesis could "heir” include the widow, 

Mr. De Qruyther, replied. — Alienate includes 
adoption, and if any alienation is to break the 
line of succession, the adopted son would bs 
free from all restrictions and would not be a 
euccessor, even though he took on an in- 
testacy Next, if '‘successor” had that 
limited meaning, each grantee could get rid 
of all limitations by devising to this next 
heir. The intention was that, till the estate 
was alienated, it should devolve in the 
particular way laid down. The $anad should 
be oonstroed liberally so as to give effect to 
its true intent. 

(The question as to the priority in 
right inter se of the two appellants was after- 
wards argued but the arguments are not 
reported as no decision was given ) 

JUDGMENT. 

Lo.id Buckmastbr. — These are two con- 
solidated appeals (Nos. 200 and 201 of 1919), 
arising out tf two suits, brought by different 
plaintiff.s for the purpose of determining the 
rights cf succession to a property known as the 
Maniapar Taluka. 

Several snbordinate questions arise upon 
these appeals, but they are dependent upon 
the suoaess of the appellants in their conten- 
tion that, according to the true construction 
of a conod granted in 18GI to a lady called 
Sughra Bibi, the rules relating to primo- 
geniture, which tl.at sanad established, apply 
to all persons who come into possession of 
the estate, whether by gift, devise, pnrohase 
or descent. 

The facts which giva rise to this dispute 
can be shortly stated. Sughra Bibi died on 
the 11th November 1865 having by Will 
given the whole Talukdari estate to one 
Akbar AH Khan, who was the youngest of 
her four half brothers. Akbar AH Khan 
had ro male issue, and, partly by a deed of 
gift aod partly by bequest, he disposed of the 
whole of the property in favour of bis 
Ilahi Khanam. She died on the 20th April 
1899 leaving six daughters, who are six 
respoodentBi and a number of grand^eoDS by 
such daughters, of whom Agha Mohammad 


INDIAN OASIS, 930 


V*l. liX] 

OHULiU ABBAS ESAM V. AMATOL FATIMA* 

Jafar, the appellant in Appeal No. 201 of 
19l9, is the son of the eldest daoiihter ; Baba 
Ghalam Abbas Khan, the appellant in the 
other appeal being the eldest of the grandsons 
by a younger daughter. If, aoeording to the 
true oonstruotion of the doenment, the suoaes* 
sors on whom the right of primogeniture 
is imposed do not inolude those who being 
outside the line of desoent saooeeded by the 
operation of a devise, the appellants fail ; 
this has been the deoision of one of the 
Judioial Gommiesionsrs and of the Subordinate 
Judge, the other Judisial Ooromiseioner 
deoiding, for other reasons, that the appellants 
were not entitled. 

The relevant terms of the dosument are as 
followe : — 

Know all men that whereas by the 
Froslamation of Marsh, 186S, by His Ex> 
celleoAy the Right Hon’ble the Vieeroy and 
Governor-General of India, all proprietary 
rigbts in the soil of Oudh, with a few speoial 
ezseptione, were oon&soated and passed to 
the British Government, which beoame free 
to dispose of them as it pleased, I, George 
Udnoy Yule, Officiating Chief Commissioner 
of Oudh, under the authority of His Excellenoy 
the Governor-General of India in Conncil, 
do hereby eonfer on yen the full proprietary 
right, title and possession of the estate of 
Maniarpnr. . , . Therefore, this $ar,a'l 

19 given yon in order that it may be known 
to all whom it tray aonoern that the above 
estate has been conferred upon you and your 
heirs for ever, subject to the payment of such 
annual revenue as may from time to time be 
imposed, and to the conditions ... It 
is' another condition of this grant tha*. in 
the event of your dying intestate or of any 
of your Buooepsors dying intestate, the estate 
shall descend to the nearest male heir 
aoanrdiDg to the role of primogeniture, but 
you and all year suoeessors shall have full 
power to alienate the estate, either in whole 
or in part, by sale, mortage, gift, bequest, or 
adoption to whomsoever you please. It is 
also a condition of this grant that yon will, 
*0 far as is in your power, promote the 
agricalturai prosperity of your estate, and 
that all bolding under yon shall be seoured 
in the poseessioD of all the subordinate rigbts 
they formerly enjoyed. As long as the 
above obligations are observed by you and 
your heirs in good faith, so long will the 
British Governmet maintain you and yonr 


heirs as proprietors of the above*mentioned 
estate, in confirmation of which I herewith 
attach my seal and signature. " 

From this it will bs seen that the estate 
was granted in a form intended to secure the 
succession of the nearest male heir according 
to the rule of primogeniture, but that, at the 
same time, free power of disposition was 
reserved to all who beoame possessed of the 
estate. The oonstructioa of the document is 
rendered difficult by the n^e of words that 
have, asoording to Eoglish Law, a well-krown 
meaning and implication which, in the oirenm* 
stances of the grant, it would not be right to 
apply without qualification to the document 
in question. The oirnmstances in which the 
grant was made are relevant considerations, 
and they are fully set out in Sykes’ Com* 
pendium of Oudh Taluqlari Law, referred 
to in the judgments of the Subordinate Judge. 
From this it is apparent, that it was the 
object of the Government to associate 
possession of the Taluqdari estate in 
its entirety in the hands of the 
Taluqdars, with the honour and dignity 
of the family whose title shonld be trans- 
mirted t) the nearest male heir. It was 
something remotely akin to an estate in 
tail male according to Eoglish Liwbnttbe 
kinship was not close, because a power of 
alienation, ni known to an English estate 
tail, unless tbe entail is destroyed, was an 
essential part of the document, Tbe cor - 
ditions imposed as to loyalty and obedience 
to tbe British Government were obviously 
intended to have refeienoo to those who took 
under the grant, and this is a relevant con* 
eideration in determining what the true mean- 
ing of the word ’ sucoesHoro” may be, for if it 
bore the meaning which it ic obviously capable 
of supporting, of any form of succession, 
it would follow that, whoever bought the 
estate under any oircamstanoes, would be 
subject to the same restrictionc. If, how- 
ever, the estate were at any time alienated 
into tbe hands of people living in a totally 
different district and under totally different 
conditions, tbe reason for these provisione 
would at once disappear. Again, ‘ succes* 
sore,” without some limitation, would include 
all those who succeeded to a ^y part of 
the estate, and as the power of dinpoaition 
clearly and in express language contem- 
plates the power of breaking the estate 
up by the act of any holder for the time 
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governed by tbe sjnad. This is nob settled by 
Thakur Sheo Singh v. Raghubans Kunwar. (1). 
That oa^e shows that the sanid establishes a 
permanent rale of saoaession and not merely 
intestate saojession, The word “saoaeaaors” 
inolades sacsessora by devise : it is not 
limited to iatestasy. When these sanidt 
were granted, the iat^^^^oo, as set oat at 
length in Sykes’ Compendiam of Oadh 
Taluqdari Law, was to prevent the splitting 
up of estates. They lay down a rale whiah 
is to apply not merely to tbe original holder, 
bat to hia saosessora. 

fSiR Jobs Edgs.— a Mahammadan gentle* 
man might devise to a Hindu money*lender. 
Would he be a suaoeasor ?] 

1 thii-k so. 

[Sift John Eoqe. — I t may be, bat I do not 
think Government could have intended it.] 
Here you have the whole estate bequeathed 
to a member of tbe family who would at least 
have got part under the ordinary Mubamma* 
dan Law. 

[Lord Bccimistbr. — The question wae not, 
it seems, oonsidered in Thakur Shfo Singh v. 
liagh’ibam Kuntrar (1) (supra), so as a 
deoinion to guide us it is of Uttlelu^e.J 

'^SuoaesBor” must at least icolnde the sue* 
cession to the whole family estate by a 
member of the family, 

Mr. Parikh(.w\\o waaallowed tofollowon the 
eame side). — The Will by whieh Sughra Bibi 
bequeathed to Akbar All Khan was admit- 
tedly made at tli) iustanoe of the Chief 
Ooramiseioner. This shows that it was mt 
considered that a devise would defeat the 
policy of the Government. 

Hr. Clatiion, K. 0., for RespondentB Nos. 3 
to 6. — There ate two points fatal to appsllant^: 
(ul “suosession” io tbe sinad means snooes 
Bor ah inlfitaiti (6) they cannot show they are 
male heirs, t. e.. males eetablisbing their 
title through males. 

[Lord Bockm aster — That second oonten* 
lion might be dangerous for you, as you do 
not make out your title through males.] 

We arc in poesession and it is for them 
to prove their own title. As to (a) I say 
successor means one who comes in by force of 
the cxietenoo of the estate with no intc-rrup- 
ticn. Sooceseor might mean (1) ab irit-»tate, 
(2) any holder of the estate, (3) something 
intermediate. Admittedly (2) is impossible, 
i eubmit siiooessrr cannot include transferees. 

(1) 32 I. A. 203j 27 A. 034; 15 M. L. J. 852i 8 0. C. 
017; 0 0. W. N. 1009; 2 C. L. J, 194 (T. C.). 
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One would not expect that tbe old limitation 
would apply to quite new people. It is not 
necessary to bar transfers altogether, but I 
would suggest that, at all events, a transfer out- 
side tbe line marked out by tbe sanad breaks 
the suosessionary limitation provided therein. 
Elabi Ehanam was outside tbe circle : on 
no hypothesis could *'heir” include the widow. 

Mr. De Qruyther^ replied. — Alienate includes 
adoption, and if any alienation is to break the 
line of eucoession, the adopted son would be 
free from all restrictions and would not be a 
successor, even though he took on an in- 
testacy Next, if ^successor” had that 
limited meaning, each grantee could get rid 
of all limitations by devising to this next 
heir, The intention was that, till tbe estate 
was alienated, it should devolve in tbe 
particular way laid down. Tbe tanad should 
be construed libsrally eo as to give effect to 
its true intent. 

(The question as to tbe priority in 
right inter se of the two appellants was after- 
wards argued but the arguments are not 
reported ae no decision was given ) 

JUDGMENT. 

Lo.id Bgckmaster. — These are two con- 
solidated appeals (Nos, 200 and 201 of 1919), 
arising out tf two suits, brought by different 
plaintiff.s for the purpose of determining the 
rights cf succession to a property known as tbe 
I^Ianiapur Taluka. 

Several subordinate questions arise upon 
these appeals, but they are dependent upon 
the success of the appellants in their conten- 
tion that, according to the true construction 
of a ennad granted in 18GI to a lady called 
Sughra Bibi, the rules relating to primo- 
geniture, which ti.at sanad established, apply 
to all persons who come into possession of 
the estate, whether by gift, devise, purohase 
or descent. 

The facte which give rise to this dispute 
can be shortly stated. Sughra Bibi died on 
the 11th November 1S65 having by Will 
given the whole Talukdari estate to one 
Akbar Ali Khan, who was the youngest of 
her four half-brothers. Akbar Ali Khan 
had no male issue, and, partly by a deed of 
gift and partly by bequeat, he disposed of the 
whole of the property in favour of hie wife 
llabi Khanam. She died on the 20fch Apri 
1899 leaving six daughters, who are six 
respondents, and a number of grand-sons by 
such daughters, of whom Agha Mohamma® 
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JaFar, the appellant in Appeal No. 201 of 
19l9, is the son of the eldest dan^hter ; Baba 
Ghalam Abbas Khan, the appellant in the 
other appeal, being the eldest of the granilBODa 
by a yonnger daughter. If, aosording to the 
true oonstrustioQ of the doaament, the susses* 
sors on whom the right of primogeniture 
is imposed do not inslude those who being 
outside the line of dessent sosseeded by the 
operation of a devise, the appellants fail ; 
this has been the desision of one of the 
Judisial Commissioners and of the Subordinate 
Judge, the other Judisial Gommiseioner 
desiding, for other reasons, that the appellants 
were not entitled. 

The relevant terms of the dosument are as 
follows : — 

Know all men that whereas by the 
ProsUmation of Marsh, 186S, by His Ex- 
sellenay the Right Hon’ble the Viseroy and 
Governor-General of India, all proprietary 
rights in the soil of Oudb, with a few speoial 
ezseptions, were sonQssated and passed to 
the British Government, wbioh became free 
to dispose of them as it pleased, I, George 
Udnoy Yule, Offisiating Chief Commissioner 
of Oudb, under the authority of His Exsellensy 
the Governor. General of India in Counsil, 
do hereby sonfer on ycu the full proprietary 
right, title and possession of the estate of 
Maniarpor. . , . Therefore, this sar.a'l 

IS given you in order that it may be known 
to all whom it may soncern that the above 
estate has been oonferred upon you and your 
heirs for ever, subjest to the payment of eush 
annual revenue as may from time to time be 
imposed, and to the oonditious ... It 
19 another sondition of this grant tha' in 
the event of your dying intestate or of any 
of your suoseFsors dying intestate, the estate 
shall desoend to the nearest male hair 
aosording to the rule of primogeniture, but 
you and all your suoeeesors shall have full 
power to alienate the estate, either in whole 
or m part, by sale, mortage, gift, bequest, or 
adoption to whomsoever you please. It is 
also a oondition of this grant that yon will, 
80 far as is in jour power, promote the 
agrienltural prosperity of your estate, and 
that all bolding under you shall be seaored 
10 tbe poaseesion of all the subordinate rights 
they formerly enjoyed. As long as the 
above obligations are observed by yon and 
^or heirs in good faith, so long will the 

British Governmet maintain you and your 


heirs as proprietors of the above-mentioned 
estate, in eondrmation of whioh I herewith 
attaob my seal and signature.” 

From this it will bs seen that the estate 
was granted in a form intended to seonre the 
SQOoession of the nearest male heir aosording 
to the rule of primogeniture, but that, at the 
same time, free power of disposition was 
reiervdd to ail who besame possessed of the 
estate. The eonstrnotion of the dooument is 
rendered diBBoult by the nse of words that 
have, aioordingto English Law, a well-krown 
meaning and implioation whioh, in the eironm- 
stanoes of the grant, it would not be right to 
apply without qualiSoation to the dooument 
in question. The oirumstanoes in whioh tbe 
grant was made are relevant oonsiderations, 
and they are fully set out in Sykea* Com- 
pendium of Oudb Taluqlari Law, referred 
to in the judgments of the Subordinate Judge. 
From this it is apparent, that it was the 
objeot of the Government to assooiate 
possession of the Taluqdari estate in 
its entirety in tbe hands of the 
Taluqdars, with the honour and dignity 
of the family whose title should be trans- 
mitted t> the nearest male heir. It was 
B'lmething remotely akin to an estate in 
tail male asoording to Eoglish Liwbutthe 
kinship was not close. besau-«e a power of 
alienation, ui known to an English estate 
tail, unless tbe entail is destroyed, was an 
essential part of the dooument. Tbe ooi - 
ditions imposed as to loyalty and obedience 
to the British Government were obviously 
intended to have refeienoo to those who took 
under the grant, and this is a relevant oou- 
eideration in determining what the true mean- 
ing of the word ‘ suooessore” may be, for if it 
bore the meaning wbioh it is obviously oapable 
of supporting, of any form of paooessioD, 
it would follow that, whoever bought the 
estate under any oirocmstanoes, would be 
suhjeot to the same restriofions. If, how- 
ever, tbe estate were at any time alienated 
into the hands of people living in a totally 
different dis'riot and under totally different 
oondition?, tbe reason for these provisions 
would at ones disappear. Again, ' suooss- 
sors,” without some limitation, would inolude 
all those who suooeeded to a'>y part of 
the estate, and as tlie power of disposition 
olearly and in express larguags onntera- 
plates the power of breaking the estate 
np by the aot of any holder for the time 
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being, auah an event might easily arise and 
tbe objeat of seonring an andivided bolding 
in a family whose loyalty was rewarded by 
aeoarity of poseession wonld be defeated. 
It wonli, therefore, be nnreaeonable to assnme 
that tbe estate, if sold, sbonld be sabjeat in tbe 
bands of any parahaserto the aooditions whiob 
as to desoent ^nd loyalty had their origin 
in airaamstanees whieh wonld no longer 
apply. 

Their Lordships, therefore, rejeat the 
view that the word “snooesssora” aan in 
this sanad be subjeat to tbe liberal eon> 
struation for whiah the appslUnts aootend. 
Bat if this view be rejeoted, tbe doaament 
does not permit any other interpretation 
of the word exaept that of snosession ao- 
oording to the terms of tbe sanoi itself. 
Tbe estate is, in tbe first instanee, given 
to Saghra Bibi and her heirs for ever. 
The heirs there aannot mean any person 
oatside the line of deBned suaoesaion, for 
to enah people no saab grant was made 
nor, so far as the grant is oonoerned, were 
they contemplated in any way as saoaeed- 
ing. That phra-e, therefore, must be taken 
to mean that tbe estate was an absolute 
estate conferred npun the grantee, and it is 
npoD her and her nearest male heir and 
his nearest male heir and so on in unend* 
ing SDCoession that (be conditions are im* 
pO'ed. Tbe last words of the san'td make 
this clear: — ‘ As long as the obligations are 
observed by yoa and your heirs in good 
faith, so long will the British Qovernmeot 
maintain yoo and your heirs as proprietors 
of the above-mentioned estate.” That mast 
mean ''maintain” the heirs who succeed 
according to the terms of the grant, because 
no other heirs as heirs can take the 
estate. “Suoaessore,” therefore, is, in their 
Lordships’ opinion, an inartistic phrase used 
for the purpose of expressing that, in tbe 
event of there being no alienation, those who 
succeed to the estate by virtue of tbe grant 
will succeed subject to the conditions and 
with tbe same provision as to sncsession as 
the person to whom the grant was originally 
made. 

It is argued that this might enable the 
whole purpose of the grant to bs defeated 
by any owner for tbe time being by gift, 
sale or devise to the person who on his 
death would be the nearest rnale heir. 
This argument is open to tbe objeotiou 


tha^ until the moment of death occurs, it 
is impossible to siy who the nearest male 
heir will bs, so that the selection of tbe 
person might be almost impossible. Bit 
apart from that, their Lordehipa think 
that due effect can be given to the words 
of the sanad by construing it as meantog 
that 'sacieasori” iooludes the deuguated 
parties who would succeed in the event of 
iuteitacy, and that thoie deiigoatel partied 
escape the obligations of the grant by having 
acquired the property through other means 
than successioD. 

Tbeir Lo.-'dsbips are, therefore, unable to 
agree with the appellants’ contention oh 
tbe 6rst point whiob this appeal raises, 
and, in these eirenmstanods, the other queK* 
lions do not arise for determination. They 
will, therefore, humbly advise Hie Majesty 
that these appeals should be dismissed. The 
3rd, 4th, 5tb and btb rdspondenta will have 
one net of costa only. Toera will be no other 
order ae to costs. 

Appeal disntttsd. 

Solicitors for the Aooellants in First 
Appeal. — Messrs. T. L. Wilson 4t* Oo. 

Solicitor for the Appellant in Second 
Appeal. — Mr. E. Dalgido, 

Solicitors for Respondents Nos, 3 to 6. 
— Messrs. Wottins and Huntir, 


CALOUTTA HIGH COURT. 

Apbbal Pcoai OrtioiNAL CiVfL No. 48 op 1919, 
IN Soir No. 1003 op 1915. 

March 16, 1920. 

Present : — Justice Sir Asatosb Mookerjse. Sr., 
JuatiooSir Aouto^h Gbauduhri. 

D. N. sHAHA & Oo.— Dxpandi.hts 
— Appbilants 
versus 

Tub BENGAL NATIONAL BANK. Ltd.— 

Rbspondints. 

oirti nnle piyable on demaml, u'hen overdue. 

Where a note payable on damaii'l is negotiated, 
it is not doeinad to ba overdue for the purpoje of 
affecting tho holder with defeots cf tide, of which 
ho hal no notice, by reason that it appears Chat‘ 
a reasonable time for presenting it for payment 
has elapsed since its issue, [p. Oil, col. 2.3 

Appeal from the judgment of FJetober, J. 

Mr. A A. Avet) 0 .n (with him Mr. B. L, 
Mitter), for the Appellants. 

Messrs. H. D. Bost and A. K, 
for the Reepondent, 
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JUDGMENT, 

Mooesbjee, J. — This is ao appeal under 
(■laaee 15 of the Letters Patent from the 
judgment of Mr. Justiee FJetsberin a suit for 
reflovery of money doe on a promiseory note. 

On the 28tb August 1912, the defendant 
Grm ezesuted a promissory.note in favour 
of B. N. Dae and Go. in the following term^: 

*'0a demand I promise to pay to B. N. 
Daa and Company or order the sum of 
Re. 2,500 only, with intereet thereon dt the 
rate of 12 per oent per annum till the date 
of realisation, for value reeeived in oaeh.” 

On or about the lOtb January 1914 
B. N. Das (fe Co., for valuable eoneideration, 
endoreed the promissnry^note in favour of 
the plaintiff Bank. Notiee was duly given 
by the plaintiff Back to the defendant 
Sro?, but as no payment was made in 
response to repeated demands, the Bank 
instituted (bis suit on the 27th August 
1915. The defendant Grm urged that the 
Bank were not bona fide holders in due 
eourse and for value, and that the note had 
been disobarged by the Grm before the endorse- 
ment to the Bank. Mr. Justiee Fleteher has 
overruled these aontentions and has deoreed 
the suit. 

The evidenee leaves no room for doubt 
that, at tbe date of the endorsement, 
B. N, Das & Co, were heavily indebted to tbe 
Bank and that tbe Back were endorsees 
for value. Tbie, indeed, would be tbe 
presumption under eeotion 118, olause (a) 
of tbe Negotiable Inetrumenfs Ast (1881). 
Sestion 9 shows that tbe Bank beeame 
holders in due eourse if they obtained the 
note before tbe amount beoame payable 
&nd without having euffioient oaose to 
believe that any defect existed in the title 
of the person from whom they derived 
title. There aan be no question, we think, 
that tbe Bank aeted in good faith and 
the oontroversy has sentred round the ques- 
tion, wben did the amount mentioned in 
the promissory note become payable ? Mr, 
Avetoom has contended that tbe promissory* 
note beeame payable from tbe moment of 
execution and has relied upon the decision 
in Brojendro Kutore v. Hindustan Go operative 
insurance Society (l). In our opinion, that 
•ase is clearly distingnishable. There it 

r 41 C. 97Si C. L, J. 2ZEi 


was ruled that, for purposes of the law 
of limitation, a note payable on demand 
is a present debt and is due and payable at 
once without demand. As explained in 
Norton v. Ellam (2), Eoue v. Young (3), 
Maltbyv, Murre/fs (4), no demand is necessary 
before bringing an action upon a note 
payable on demand, because its payment is 
a duty which attaches tbe moment tbe 
loan is given and tbe note is made. To 
put tbe matter differently, tbe creditor 
cannot extend the period of limitation by 
omission to make a demand, and time runs 
against him from tbe date of the note, on 
tbe principle that tbe cause of section arises 
instantly on the loan and tbe contract on 
the note is in a state of being broken 
perpetually. Clearly, these principles have 
no application to a case under section 9 of 
the Negotiable Instruments Act. The true 
role applicable is that, where a note payable 
on demand is negotiated, it is not deemed 
to be overdue, for the purpose of affeotiog 
tbe bolder with defects <£ title, of which 
be bad no notice, by reason that it appears 
that a reasonable time for presenting it 
for payment has eUpsed since its issue. 
In Broo\$ v. Mitchell (5) Baron Parke observ* 
ed : ‘if a promissory*note payable on demand 
is after a certain time to be treated as 
overdue, although payment has not been 
demanded, it is no longer a negotiable in* 
strument. But a promissory-note payable 
on demand is intended to be a continuing 
security; it is quite unlike tbe ease of a 
cheque which is intended to be presented 
speedily.’* The Court accordingly overruled 
the contention based on tbe analogy of tbe 
rule applicable to the decision of tbe question 
of limitation. Similarly, in Borough v. While 
(6), Bayley, J , observed that tbe fact that 
tbe note was made payable with interest 
implied that it would be in negotiation 
for sometime. Tbe same view was adopted 
by tbe Court of Appeal in Qlaetcock 

(2) (1S37 2 .M. Sl W. 4tili 1 M. * H. 69{ I .Tur. 
43<: 6 L. J. IN. 8.) Ex. 121j 46 R. U. 616j 160 E K 
839. 

(3) (1820) 2 Brod. & B. 1605 2 Bligh 391; i29 E R 
921; 21 U. H. 91. 

(4) (I860) 5 II. ct N. 813; 2^1 L J. Er. 377; 2 B T 
(.N. a.) 362: 120 K. R. 8.39; 157 E. R, 1405. 

(5) (1811) y M. d: w. 16; 11 L. J. Ex.61; 1.52 E R 7 

te» (1825) 4 B & C. 325; 2 Car & P. 8; 6 D .i R. 

37Pi 3 L. J. (o. s.) K. B. 2^7j 101 E. B. 1C60. 
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V, BnlU (7). OoDaeqnently, this 
pro -aiasory. note wae nob overdo© when it 
was transferred to the Bank who beoame 
holders in doe ooorse The soit has been 
rightly decreed by Mr. Jaatiae Fletoher 
and tbe appeal moat be dismissed with coats, 

CHaVDHcral, J.->I agree. 

Appeal ciamissed, 

(7) {1890J 24 Q. B. D. ISj 69 L. J. Q. B. 61; 62 L. 
T. 163; as W. R. 166. 


SINU JUDICIAL COMMISSIONER’S 

COURT. 

Ml8C*LLANI«0Di Cl7iL APPEAL No. 57 OP 1919. 

March 16, 1920. 

Preieni'. — Mr. Fawcett, J, C , and 
Mr. Kennedy, A. J. C. 

UDHAVDAS AND ANOTHER — APPELLANTS 

versus 

UKAMALj PHATAMAL and otsers — 

R'JSPONDKNT-r. 

Arbitration Act 'IK of IH90), a 16 — Award, enforce- 
abilitij of — Dckkhan Agrictillurisls' Relief Act XVll 
of 1879>, «. Application to execute aicard, whether 
apph'ca/io» to enforce order. 

InaacDUch us section 16 of the Arbitratiou Act, 
subject to certain leqniremcnts, makes an award 
itself directly enforceable, us if it were a decree of 
the Court, an application to execute the award, is 
not an application in execution of an order within 
the moaning of section 22 of the llckkhnn Agri< 
uulturists’ Relief Act. [p 942, col. 1.] 

Appeal from the order of Mr. £. Raymond, 
Additional Jadioial Commissioner, Sind. 

Mr. Tahiiram Maniram, for the Appellants. 

Mr, Kimatrai BkfjroJ, for tbe Respondents, 

JUDGMENT. 

Fawcett, J. C. — In this case, on the 14th 
of November 191^, an award was passed 
in favour of tbe respondents Udbavdae and 
others against tbe appellants or their pre< 
deseseors-iD'title. The respondents are 
seeking to have tbe immoveable property 
belonging to tbe appellants' sold in execu- 
tion of the award. And tbe appellants 
have raised the objection that, as they are 
agriculturists, this immoveable property is 
exempted from attachment and also under 
section 22 of the Dekkhan Agrioultarists’ 
Relief Act. Tin’s contention baa been re* 
jeoted by tbe lower Court on the ground 
that section 22 ie inapplicable, and we 
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are now asked to decide in appeal whether 
this ooDolnsioD is correct. 

It is admitted by Mr. Tahiiram for 
the appellants that the immoveable property 
ie not being sought to be attached and 
sold in execution of any decree, but he 
contends that it is in execution of an 
order within the meaning of section 22, 
This contention is based on tbe fact that 
before an award under the Indian Arbiira- 
tion Act becomes enforceable, as if it 
were a decree of the Court, there must 
be an order of tbe Court allowing it to 
remain 61ed, He urges that it is the act 
of tbe Court in recognising and accepting 
its filing which gives the award its 
enforceability. Mr, Kimatrai for tbe 
respondente, on the other hand, relies on 
tbe fact that section 15 of the Indian 
Arbitration Act plainly says that an award 
on being filed in accordenoe with tbe 
provisions of tbe Act, becomes enforceable 
as if it were a decree, unless it is remit- 
ted or set aside. In deciding between 
these two oouteotionp, I think that, as 
section 22 is in restriction of tbe ordinary 
right of a decree- bolder to recover bis 
decretal debt by attachment and sale, it 
must be strictly construed. We must also 
bavd regard to tbe fact that, under section 74, 
tbe Civil Procedure Code applies to tbe 
proceedings under the Dekkhan Agriculturists’ 
Relief Act except so far as it is incon- 
sistent with it. Now, no doubt, an order 
by tbe Court that an award shall stand 
filed is an order” within tbe wide definition 
of that word oontained in section 2 (14) 
of the Civil Procedure Code, for it is the 
formal expression of a decision of Civil 
Court which is not a decree, ft's., tbe 
decision that any objections which may 
have been taken to tbe award are unsub* 
stantial or insufficient, and that, therefore, 
the Court will not interfere with tbe 
filing of tbe award (bat has already been 
done. But it does not follow that, when 
section 22 speaks of an '*order” it uses 
the word in this wide sense. Tbe word 
must, in my opinion, be read with tbe 
preceding words *'in execution of”, and 
so read, I think it must be limited to 
an order capable of execution in the ordi 
nary way. Section 36 of the Civil Procedure 
Code applies tbe provisions of the Code 
relating to the exeoation of decrees to the 
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ezeoatioD of orders, and aoy pernon who 
wants to ezeoate an order, has, tberefore, 
to make an appJiaation nnder Order XX f, 
rale II, asking the Gonrt’s apsistauoe to 
ezeoate the order whiob he seeks to get 
ezeoated. Bat, as already mentioned, 
seotion 15 of the Indian Arbitration Aot, 
sabjest to oertain reqairements, makes the 
award itself direstly enforoeable, as if it 
were a deoree of the Coart, and in view 
of that prevision the applioation would be 
to ezeoate the award and not the Court’s 
order letting it remain died. Nor do 
I agree with Mr. Tahilram’s oontention 
that the enforoeabiliy of the award is 
derived not from Bling of the award bat 
from a tabsequent order of the Ooart 
aooepting its dling. Aocsrdingly, I think, 
an applioation to ezeoate the award in 
sash a ease oannot be deemed to be an 
applioation as in ezeoation of an order 
within the meaning of seotion 22, Dekkban 
Agrionltarists’ Relief Aot. No doubt, if 
the Goart in passing its order also direota 
the oosts of filing the award to be paid 
by a oertain party, then a person seeking 
to reoover these oosts by attaohment and 
sale of immoveable property would be 
seeking ezeoation of an order, within the 
meaning of section 22. There are also, of 
eourse, many other eases of orders under 
the Civil Prooednre Code wbioh woald 
oome within the soope of that section; 
and my decision is strictly limited to an 
award nnder the Arbitration Aot. I am, 
therefore, of opinion that the appeal fails 
and ehoald be di.3miesed with oosts. 

Kenmidt, a, J. 0, — I agree. 


Appeal dismreseJ, 


CALCUTTA HIGH COURT. 

IhsOLVBNGY JoRISDICirON. 

April 6, 1920. 

Present Mr. .Instioe Rankin. 

In re A. A. HAlLBy — iNgoLvgHT. 

Tow 718 Insolvency Act ‘ill of 1909) 

ayphcaito/t to annul— Dcit, pay 
jnent of, what amounts to. 
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Where an insolvent applies under section 21 of the 
I^esidencj Towdb Insolvency Act, to have his 
adjndi^catiou annulled, he must satisfy the Court 
that he has paid his creditors such sum as would 
have been a complete discharge in respect of those 
debts had there been no bankruptcy afc all • that 

only’ paid 

up all his debts but that he has paid interest up to 

the date of payment on such of them as carried 
interest* 

Baba Subodh Chandra Mitter, (Attorney) 
for the Insolvent. * 

Mr. S.N fianner;fic, for the Creditor. 

JUDGMENT.— In this ease I think 
that, as It IS admitted that the ereditor 
who appears as respondent to dispute the 
right of the loaolveDt to have an acDul* 
ment of adjudication under seotion 21 fa 
a creditor upon a judgment wbioh carries 
interest at 6 per cent., the insolvent has 
not brought himself within the laDi,uage 
of section 21 unless he satisfies me that 
he has paid to the creditor, being a oredi- 
tor in respect of a debt which was proved 
such sum as wonld have been a oomplete 
discharge to him in respect cf that debt 
had there been no bankruptcy it alJ* 
Under seotion 21 the position is, that an 
insolvent is entitled to claim a right which 
the seotion gives him, if it is proved to 
the satisfaction of the Court that the debts 
of the insolvent are paid in full. It is 
true that the right is not an absolute 
right because the insolvent may have mis- 
conducted himself to such an extent that 
even then the Court may have discretion 
to refuse it. Apart from any such considera- 
tion as that, a person who can say that 
bis debts are paid in full ought no longer 
to be subject to the control and bis estate 
ought no longer to be subject to the 
administration of the Court. Bat such a 
person coming to the Court in the middle 
of a pending bankruptcy and asking the 
Court to determine bis bankruptcy must 
show, independently of any rights given 
to him by the Bankruptcy Act, that he 
has paid off his creditors as one man 
pays another, apart from the Bankruptcy 
Court altogether. He is asking the Court to 
bring tbe bankruptcy to a sudden stop beciuso 
it is DO longer necessary. Jn my opinion 
tbe only person who is in that position 
is the person who has made such a pay. 
ment as could be pleaded between two ordi. 
nary parties as amounting to a complete 
discharge of the debt. In this case 
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there ie a jadgment ereditor who has an 
interest carrying judgment. If there had 
been no insoWenoy, it is perfectly clear 
that the payments made wonid only have 
been payments on acconot, and wonid not 
have discharged the liability coder the 
judgment. That being so, it does not 
seem to me that this insolvent has brought 
himself within the terms of eeation 21. 
The matter may be illustrated in this 
way. For this purpose 1 know nothing and 
require to know nothing about the state 
of the assets in the bankruptcy. There 
moy be a surplus — there might be a very 
large surplus —capable of being banded 
over to the insolvent. If there were, 
that would not be a good reason for 
refusing to him an annulment of the 
baokinptoy if, in other ciroumstanoes, he 
would have been entitled to it, yet in 
such case it is quite clear that if the bank* 
ruptcy goes on, the orei^itor would get not 
only interest opto the date of receiving order 
but interest npto the date of payment and 
be might even get interest at one of the 
higher postponed rates right up to the 
date of payment That right ooold be 
defeated if, by merely paying interest np 
to adjndioation, an insolvent were entitled 
to have the bankroptoy set aside. That 
seems to me to be contrary to the principle 
and intention of the Insolvency Act. I 
think that, for the present purpose, the 
man who is claiming to set aside the 
adjndioation altogether, mast be taken jnst 
as if the onus was on him to show that, 
independently of the insolvency, he had 
cleared off this debt and satisBed the 
creditor in question in full. 1 do not 
think I need oon&ider whether debts” 
includes debts other than those which have 
been proved or whether interest dne upon 
them comes within this section. I am 
dealing here solely with debts in respect 
of which proofs have been lodged and 
admitted. With respect to snob debts I 
think ssstion 21 involves that eomplete 
payment discharging the debt has been 
made. For these reasons, I do not think 
that this applicant has brought himself 
under the sesiion. 

Application rejuaai. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appial No. 13 of 1917. 

March 19, 1920, ^ 

Present: — Mr. Fawcett, J. G., and 
Mr. Kennedy, A. J, 0. 

DWARKOMAL AMD OTHERS — APPELLANTS 

tersus 

HARCHUMAL and anotrer — Hcipomdrnts. 

Contract Act (IX of 1872), 30 — Contract — Wager 

— Common intention — Burden of proof — Transaction 
with broker— Presumption. 

Where a person enters into a transaction nnth a 
broker, who is entitled to commission and any 
losses incurred which he has paid, there is a 
presumption against the transaction being a wageriug 
one. lo constitute a contract by Avay of wager 
within section --0 of the Contract Act, a common 
intention between the parly contracting ami the 
broker to wager is essential, and the burden lies 
up n the party contracting to show that the trans- 
action was a wager, [p. U45, cols. I & 2.J 

Appeal against the decision of the Assist* 
ant Jndge, Subknr. 

Mr, Tolasing Khuthalsing, for the Ap* 
pellaote. 

Mr. E. OasiiUino, for Bespendent No. 1. 

JUDGMENT. 

Fawcett, J. C. — The plaintiffs in the suit, 
out of which this sesond appeal arises, sued 
for the recovery of Rs, 1,000, alleged to be 
dne on the foot of a commission agency 
accoant, comprising 15 transaotione of pur* 
chase and rale cf 4,200 bags of wheat. 
The defendant-respondent, Harebamal, whose 
liability is in issue, is a resident of Snkkur 
and, according to the Boding of the lower 
Appellate Court, is a petty shop-keeper doing 
a little money- lending and selling a little 
grain in retail at hie shop. The plaintiffs 
also reside at Snkkur and do boeinese there 
as grain dealers and commission agents on 
a small scale. It has also been held by 
the lower Court that, under the defendants 
inetr uotione, the plaintiffs purchased these 
4,200 bags of wheat for the defendants 
between Angnst and October and re-sold 
them by November. These purchases and 
sales were made throngh other agents em- 
ployed by the plaintiffs at Multan. And it 
appears from the evidence that, what was 
actually the subject of transactions were 
the Railway Receipts under wbi^b Qonsigni 
ments of wheat were made Multan to 
dealers in wheat at Karachi. In the case of 
forward contrasts sutb as those in this case, 
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the 6rm to whi«h the ODDsignmsote are made, 
pay the 6nal holder of the Railway Raoeipt 
the amoQDt doe ander the ooDtraot, lees 10 
per eent., which is withheld for adjustment 
after the goods have been weighed and 
tested at Karachi. It appears that these 
Railway Reoeipts generally pass from hand to 
hand, and that the intermediate dealers only 
pay or recover the differenoes of prieea that 
oooar in their traneaations. On these main 
faets, the Assistant Judge, Sakkur, bad held 
that there was no intention to give and take 
delivery in any event, and that the transao 
tions in question were wagers and aooDrd* 
ingly void under reotion 30 of the Indian 
Uontraot Ait. The plaintiffs’ snit, whioh 
had been decreed by the Trial Court, was 
therefore, dismissed with costa throughout. 

The appellants urge that the Judge of the 
Court below has erred in law in arriving 
at this Bnding. The main principle which 
governs the case is that as laid do;vn in 
Bha(jwanda% ParatfUm v. Burjorji Rutton^i 
Bomanji (1). Speculation does not necessarily 
involve a contract by way of wager, and to 
constitute such a contract a common intention 
to wager is essential. In a case like this, where 
the defendant entered into transactions with 
a broker who merely suss in respect of bis 
commission and any losses incurred which 
he has paid, there is a presumption against 
the transaction being a wagering one. This is 
clearly pointed out in Satsoon v. Tokertey (2). 
Sir Lawrence Jenkins in bis judgment, at page 
624, points out : ‘ that the plaintiffs in that 
Oise were merely commission agent?, entitled 
as such to their proper remuneration and to 
f0*imbnreement of expanses but they took no 
risks; the only riok that was suggested was 
that which might be the sequel of superven- 
ing insolvency, but obviously that is not a 
risk which converts an otherwise legitimate 
contract into a wager.” As remarked in Pollock 
Igfi ® Contract Act, 3rd Kdition, page 

I the presumption in favour of the broker 
18 considerably strengthened whore the broker 

by the principal to contract with 
«ne third person in his (the broker’s) own 


T 201 42 B. 373 at p. 376; 23 M. 

2 I 1 oVr 305; 4 l». L. W. 229* 16 A. L, 

Jf R2r .£• k’ 35?} (1918) M. VV. .V. 315; 22 C. 

I A 29'(P; cT'' ’ 

kr.l-i) 23 B. 616 at pp. 624, 625- 6 Bom. h. K. 521. 



nams, for the third parson may in sish case 
remain undiscloaed even after the cootraot is 
made This applies in the present cas?, f ,r the 
evidence shows the plaintiffs made their 
contracts at Multan in tbe^r own names, 
The learned Judge below says that it has 
been settled that there may bs a wagering 
contract between a oommiesion agent and 
his ooDstitoent aud cites as authority for 
this the case of Burjorji Ruttmji Bomanji v, 
BhiQXbandat Parathram (3), which is the 
same case as that already referred. That 
case affords very little support to the pro- 
positioQ of the learned Judge beoanss it 
vas one of a Pak'ia Adatia, who [as is 
pointed out in the .iudgment in the same case 
by the Bombay High Court, Burjorji Butionji 
Bomanji v. Bkigioandat Paraskram is on 

the same footing a.s an ordinary principle, 
and is not, therefore, in the position of a 
disinterested broker. No doubt, the presump- 
tion to -shioh I havo referred may be rebutted 
by evidence of a common intention to wager 
though the contract has baeu brought about 
by a broker. The case of Eshoor Do)$ v. 
Venhatasuhba Rau (4) supplies an instanos 
of such a case. But the burden, of cjurse, 
lies upon the defendant to show that the 
broker had the common intention which is 
necessary to bring the case under section 
30 of the Indian Contract Act or Bombay 
Act III of 186^. In the present case, even 
though the plaintiffs may have known that 
the defendants entered into the contracts as 
wagering transactions with the intention of 
paying tbs differenoes only, and that he 
would be unable to .complete the contracts 
by payment and delivery having regard to 
his position and meam, still that is no 
answer to a suit by the broker (sse Pollcok 
and Mulla’s Contract Act, 3rd EJitioa, pago 
193). This had been laid down in many cases 
such as Perosha (Jursetji Parakh v. Minskii 
Dossihho'j ]Vafcha (5) and Satsion v. Toksrsiy 
(2). And the underlying principle has been 
approved by tbe Privy Counoil in the case of 
Bhigwantas Parathram v. Burjorji Hutton i 
Born n;i (1). Nor is it shown that the 
contracts which the plaintiffs entered 
into with the third parson on behalf of the 
defendants ware wagering contracts as 

(3) 20 In I- Ca,. 8:4, lo Bom. L. 11.716 at p. 
721; 38 B. 204. 

t-4; IS .M. 103 (F. B ); 6 IiiJ. Djo. (n*. s ) i>32. 

(6)_i22 13. 8JJi U lii'.l. Dec. (x. a) US'il 
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between the plaintiffs and those third persone. 
There is no finding to that effeot, nor does the 
evidecoe on the reoord inpport any sash 
eonelnsion. No donbt, it is trne that no 
delivery of the aotaal grain oan be made by 
one internaediate dealer to another, who has 
porehased the Railway Eeaeipt fromtbeformer. 
The grain baa to he delivered to the firm to 
whieb it is eoDaigned. Bat that does not 
entfiee to make the transastion a wagering 
one. Any parebaser who obtains the Railway 
Reeeipt ean, as I anderstand the ease, go to 
Raraebi and, on the strength of his possession 
of the reeeipt and assignment in bis favonr, 
olaim to deliver the grain to the oonsignee 
and recover 90 per cent, of the amocot dae 
onder the eontraet to the consignor and the 
fortber amount that is settled after delivery, 
lhat is a transaction which is void of any 
wagering element, and there is no room, 
therefore, for the contention that sach trane* 
actions cannot be treated as bona tide basi- 
ness. 1 he harden of showing that any of 
the transactions is void as being a contract by 
way of wager rests apon the defendant who 
sets op that plea. Jo this case, that harden 
bar net, in my opinion, been discharged, and 
the case is the ordinary one of a commission 
agent, who has a presamption in bis favoar. 
This presumption having not been rebutted, 
I do not think, that the lower Conrt was 
jastified in its finding. That finding is based 
on a misconception of the real law applicable 
to the case. 

I woald, therefore, reverse tbelorerConrt’s 
decree end restore that of the Ooort of first 
instance. 1 would also, in sappression of 
the lower Ooart’s order as to costs, order 
the defendant-respondent, Harobomal, to pay 
the plaintiffs’ costs tbroagboat. 

KiMfEDT, A. J. 0. — I agree. 

Lower Court*$ decree reversed. 


OALOUTTA HIGH COURT. 

Appeal from Obioimal Civil No. 21 

or 1919. 

March 17, 1920. 

Present : — Justice Sir Asatosb Mookerjee, Kt., 
and Jastice Sir Ernest Fletcher, Et. 
RAMESH CHANDRA HITTER— 

Appellant 

vertut 

JOQINI MOHAN OHATTERJI— 

RrSPORD'NT. 

Companies Act (Fii of 1913', 88 — Jarisdiction 
tinder section, scope of— Company, application to 
remove name from Reyister of Members of — ^oit» 
gagee of Company, whether can intervene in opposition. 

Although persona are not entitled to an order 
ex delito jusliae, the juriadiction under aection 38 
of the Companiea Act is unlimited with a discretion 
in the Court in the circumstancea of each case, 
[p. <1 col. 

Whore a holder of shares in a Company applies 
to have his name removed from the Register of 
Alcmbers of the Company, a mortgagee of the 
niicalled share capital of the Company is a person 
vitally interested iu the proceodiues, and _ is 
entitled to intervene to oppose tbo application, 
[p. 947, col. 2.j 

Appeal from an order of Mr. Jnstic® 
Gbaodbari. 

Mr. B. L. "Mitter (with him Mr. 8, 0. 
Bose), for the Appellant. 

Mr. B. 0. Qhose (with him Mr. Langford 
James), for the Respondent. 

JUDGMENT. 

MocKBijer, J.— This is an appeal from an 
order made by Mr, Jastice Ohaudbari on ao 
applioation under section 38 of the Indian 
Companies Act for the ^removal of the name 
of the respondent from the Register of Mem* 
hers of a Company known as the Bengal Co., 

Ltd. ^ ^ 

On the 19th Jane 1915 the respondent 
agreed to paiohase six ordinary shares of 
the Company on the understanding that he 
would be elected as one of ita Special Direc- 
tors. On the same date he paid Rs. 1,500 
for the six shares, which were issued to him 
two days later. On the 27th Jane 1915 the 
appellant entered into an agreement with the 
Company fer a first charge, to the extent of 
Rs 1 0.000, on all uncalled share capital ; he 
advanced Rs. 5,000, on the same day and the 
balance was paid on the llth January, 1916. 
The mortgage instrument, which was execut- 
ed by the Company in favour of the appellant 
on the 2l8t March 1916, referred specifically 
to thirty ordinary shares of Rs. 1,000 each, 




Bi* ordinary shares, olass ‘A’, of R 3 . 500 
each, and twenty^seven preferenoe shares of 
Rs loo. It is not dispated that the six 
ordinary shares spesihed in the sahedale to 
tbe doaomsnt are those that belonged to the 
respoode jt ; oonseqaently, there can be no 
doabc thac the appellant had a speoiho 
obarge on the six shares in question. 

It appears that the respondent was not 
eleated as a iSpeaial Direotor. He thereupon 
inetitoted a suit in the Court of Small 
Oaoses, on the ?tb May 1918, for damages 
for breaah of agreement and obtained a 
deoree against the Company on the 7th 
Aagost 1918. Oo the 20th Deeember 1916 
the respondent made an applioation under 
seotion 38 of tbe Indian Companies Aet, 
with a view to have his name removed from 
the Register of Members of the Company. 
The Company did not oppose the applioation, 
wbiob wap, however, oontested by the present 
appellant. Mr. Justioe Chaudburi expressed 
a dnobt, whether the appellant, a mortgages 
of the Company, had fcru* siam/i in these 
prooeedingp, bat held that, even if he was 
ailjwed to intervene, it would be inexpedient 
to deoide sammarily the objection raised by 
b>m. Id this view, Mr. Jmtioe Chaadhurj, 
00 the 4th March l9.9, mile an order 
in favour of the respondent, without oppor* 
unity affordrd to the appdllant to place his 
0 jeoiiona before the Court for adjadicatioc. 

Qe mortgagee aooordiogly lodged chis appeal 
on the llth April i9i9. Thereafter, on the 
6 h Jane 1919, the re«ponlent made an 
Aop nation for liquidation of the Company 
three days later obtained an order in 
hat behalf. The appellant has now argaed, 
ri , thatseation 38 is oorapreheoaive enough 
0 eutitle a persoo in his position to oppoie 
6 applioation of rhe re-spoodent for removal 
?. from iha Register of Members of 

; and. $icniiy. that on tbe 

ispQtable facts of the case, the application 
oa hayg been refuse 1 00 tie merits. In 
fQand*^i**^*'^°' oontentions are well 


r” although pen 

the 1,1 •‘o ao O'-der er <ieb.to m t 

with » seacion j 8 h ucli a. 

OjQrc in ihaoirj 

bjoivla tt 

in Htnberley £^orth aioc^ Diam 


Company, In re, Wernher, Ex pirte ( 1 ), Huby 
Consolidated Mining Ganpiny, In re, Askiw'i 
cue (2). ■S'Mjje* Brick Co. Ltd , In re (3l and 
G'eaham Life Assurance Society, In re, Penney, 
Ex parte (*). In a simple case where an 
immediate reciidoation is essential, it may 
ba desirable to apply under the section; 
but if tbe case is at all complicated, an 
action should be brought. The respond- 
ent has, however, argusd that section 38 
does not authorise the Court to consider 
a dispute between a member and a 
stranger. In eupport of this proposition, 
reliance has been placed upon the languaga of 
sab seotion ( <) of section 38, which is in 
these terms : ‘ On any application under this 
section, the Court may decide any question 
relating to the title of any person who is a 
party to the application to havs his name 
entered in or omitted from the Register, 
whether tbe question arises between members 
or alleged members, or between members or 
ailsged members on the one band and tbe 
Company on the other hand : and, generally, 
may deoide any qaeetion necessary or ex- 
pedient to be decided for rectification of the 
register.” Mr. G-iiose has contended that 
the generality of tbe oonoluding words of the 
sub seotion is materially restricted by what 
precedes, and that, notwithstanding their 
comprehensive phraseology, we are bound to 
hold that a question necessary or expedient 
to be decided for recification of the Register” 
must be a question between members or 
alleged members, or between members on the 
one band and tbe Company on tbe other 
band. We are of opinion that we should nob 
adopt this narrow interpretation of the section. 
Tbe LegisUture obviously inteuded that tbe 
Court should have the widest possible power to 
determins, in its discretion, questions which 
may appear to it to bs usoessary or expedient 
for deoisioD bsfora an order for rectification 
is mads orrefuiei. In the case bsfore ns, 
the appellant was manifestly entitled to 
intervene to opp jae tbe applioation made by 
tne reiponlen'. He ie vicaliy intereaced in 
these prjoseiiogs anl bis position might ba 


(I, ( ts^9) 61 L T. 571. 

(i) t .'>71; ii. J. Ch. 6J3j 9 Ch. 031; 3 L. T 
65. V'. tt iS 3. 

(it (UJli I '..h 6.)8i 73 L. J. Ch. 303; 90 L, T. 
■i’.ii'ii ’V. tt 37i5 1 1 .OlausaaOJ. 

{(, (l-*7 ‘J h r. Ch, lOij 8 Ch 439; 23 L T 
15 ; 21 \V. tt. l?6. 
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serioaaly prejndised by an order for reolifiea* 
tioD made bebiod bia baok. There ia do 
sonoeivable reason wby the respondent eboald 
be allowed to obtain an ex parte order, and 
the appellant shonld be driven to Sght him in 
a suit brought for the purpose. 

We may point out that the respondent has 
hitherto prooeeded cn the assumption that 
there waa a valid oontraot between him and 
the Company. There waa admittedly an 
agreement between him and tbe Company 
for tbe transfer of six shares. He obtained 
tbe shares, and, on the basis of bis position 
as a share holder, got bis name entered in 
tbe Hegister of the Company. Snbaeqaentlr. 
bo sued the Company saaoeeafolly in the 
Court of Small Cauaea for damages for 
breach of oontraot. That suit oould be 
maintained only on the afsnmption that 
there was a valid oontraot between him and 
the Company, wbioh had bean unlawfully 
broken by them. In these oironmstanoep, 
there oin be no room for aontroversy that he 
was a share holder and that the appellant had 
a valid charge on the unoalled oapital oovered 
by those shares. The appellant most eon* 
sequently be beard, on the elementary 
prinoiple that no man should be prejudiscd 
unheard. The view we take follows as a 
oorollary from the prinoiple that tbe Register 
of Members is the oreditora’ guarantee, show* 
ing them to whom and to what they have to 
trus^ and must oonsequently be properly 
kept, so that the names appearing therein are 
all the names and nothing but the names of 
tbe persons really for tbe time being liable 
to tbe oreditors. 

Tbe result is, that this appeal is allowed 
and the applioation made by tbe respondent 
dismissed with oosts in both Courts. 

Fleicbiu, J. — I agree, 

Appeal allowed. ^ 


SIND JUDIOIAIi COMMISSIONER’S 

COURT. 

CiViL Appeal No. 4 op 191?. 

Marob 2-t, 1^20. 

PretenU — Mr. Fawoett, J. 0 , and 
Mr. Kemp, A. J. 0. 

Musammat JANAT akd otbeb? — 
ApPlLLAhTS 
vertus 

Sayed KAMILSHAH and OTdERS — 
Rbsfokdbmts. 

Cicil Procedure Code (Act V oj 1908', 8. 114, 

0. 1X, r. 9, O. I LI, r. J9, O. XLVII— Appeal, 
missal of, in default — Order restoring appeal, pro- 
priety of, whether can he questioned — Procedure — 
SuSicient cause, what is, 

Tbo propriety of an ex parte order setting aside 
an order dismissing an appeal for default, may be 
({ucstiunod at tho hearing of the appeal, and is open 
to re.consideration at tho instance of the party 
aggrieved. [p. 049, cols. 1 & 2.] 

Where an appeal is dismissed owing to tho do* 
fault of the appellant in depositing tho sum required 
to defray the cost of sen'ing notices, tho order of 
dismissal should not bo sot aside except for just and 
roasonablo cause sutBcicut to moot tho provisions of 
Order IX, rule 9 or Order XLT, rule 19 of the Civil 
Procedure Code. The fact that the default was due 
to tho misconduct, or nogloot of duty on tho part 
of tho agont of tho appellant, even though apardah- 
nashin lady, would not bo suflicient cause, [p- 010, 

001, 2.] 

Appeal against the deoree of tbe Joint 
Judge, Hyderabad. 

Mr. Dxpehand Ohmiumal, for the Appel- 
lant?. 

Mr. Bupchaud biliram, for R^spoodeots 
Noa. 1 — 3, 

JUDGMENT. 

ITawciit, j. 0. — Tho present appeal waa 
filed on the 2lst of January 191? and 
waa admitted on or about the 2l8t of 
February. The reaord of tbe lower Court 
waa then oalled for and on tbe 5th of 
Maiob, the draft notice to the respondenta 
waa sent to the Natir for reoovery of 
tbe expenaes due in respeet of the appeal. 
At that time, rule 2 of Chapter of 

tbe Court Rules required that no notiae 
of bearing of tbe appeal ebould iasne^ to 
the opposite party nnleae a sum auffiaient 
to aover the estimated aoat of preparing 
the oopies and translations required for 
the paper-book had been deposited m 
Court. The requisite appliaationa for aopies 
and translations were appended to the 
appeal, and the eatimaled coat of preparing 
thete oopies and translations bud been 
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6zed at Rs. lOOand 2')) raspsotiveV on 
the 5th of Maroh. The ooUa of the 
Dotioas oama to another R). 39, Oa the 
13th of Marob the draft notise and the 
applioationa for ooples and traoslatione 
were retnrned by the A^a«i> with ao endorse- 
meot "oosts not paid in time.” Thereafter 
no farther steps appear to have been taken 
ontil the 16ih of Joly, when Mr. Shabani, 
who had presented the appeal on behalf 
of the appellante, sent a letter stating 
that, owing to certain reasons, he had re* 
tamed his brief and that be did not any 
more represent the api.ellants in the matter. 
The case then appears to have been set 
down and was brought ap in Court on 
the 2nd of Angast, when it was ditmiesed 
under Order XLI, role 18, Civil Prooedare 
Code. In the order so diemissing it, it 
was noted that no appearance was pot 
in for the appellants. On the 20lh of 
Aagast the appellants Nos. 2— *4 presented ao 
application, under Order XLT, rale 19, 
praying the Court to re admit the appeal 
on the grounds stated in the application. 
Affidavits were appended to this applies* 
tion in support of it. On the 27th of 
September the Pleadtr for the applicants was 
heard and tho Court passed an order re- 
admitting the appeal without prejudice to 
any objection (he respondents might laise 
at the hearing. Mr. llopchand f )r the 
respordents has accordingly taken a pre- 
liminary nbjeolion at the hearing of the 
appeal that the applicante have not 
proved that they were prevented by any 
sufficient onso from <lepositinK the sum 
required to defray the coet of serving the 
notices on the respondents, and that, there- 
fore, the fx parte order re admitting the 
appeal under Order XLf, rule 19, should 
be set aside. 

Mr. Dipohand for the appellants has raised 
certain points, which I will deal with before 
disoaesing the oaseon the merits. 

In the first place, be contended that 
Order XL’, role 19, only requires the 
Court to be satisfied on the point 
mentioned in it and that the Court in re- 
admitting the appeal must havs been 
80 satisfied : consequently, it i? not now 
open (o the Coart to oanosl that order. 
This conbsniion, in my opinion, is clearly 
tiusmtainable, The case is on all fours with 


the admission of an appeal after the 
period of limitation has expired without 
notice to the reipondents. The Privy 
Council in XrtsIinasaTni Panikondar v. Rama* 
$ani Ohettiar (1) has held that, where 
such an order bai been made, it would 
amount to a denial of justice to preclude the 
respondents from questioning its propriety, 
and that such an order should be treated as 
open to re-consideration at the instance of the 
respondents. This ease is, in fact, a stronger 
one, because the Court in its order expressly 
made it subject to the consideration of any 
objeotion at the hearing. 

Mr. Dipohand has next contended that the 
Court’s order dismissing the appeal for default 
under Order XLI, rule 18, was illegal and 
should be set aside, or at any rate reviewed. 
No snob contention is contained in the appli- 
cation under consideration, and the order in 
ques ion cannot be reviewed by another Bench 
of this Court, except in accordance with 
the provieions of Order XLVlI of the 
Civil Procedure Code. This follows from 
the general rule that, no Court has the 
power of setting aside an order that is 
properly made unless it is given by Statute, 
Order XLI, rule 19 provides one mothod 
in which an order dismissing an appeal 
for default can bs sat aside, but that 
does not cover tho cose of its being set 
aside for illegality. The only provisions 
under which this Court can set it aside 
on that ground arc those contained in section 
114 and Order XLVO, vii., by review, cf. 
Fntimunn'sti v Deiki Pershad (2'. Theso 
provisions require, in the first place, an ap- 
plication by a person considering himself 
aggrieved by the decree nr order complained 
of and no such application has been made. 
Also under Order XLVlI, rale 4, a 
review cannot be granted without previous 
notice of the application for review to the 
opposite party. No such notice has been 
given. Thirdly, under Order XLVlI, rule 
5 the application for review can be heard 
only by my learned brother, who was one 


ni In(], Cas 493{ 41 M. 4f2; 31 M. L. J. Gl; 
,1 P L W 54j 16 A L. J. 57; 7 L. \V. 156; 28 M. h. 
T iol- 27 C. L. J. 253; 2 P. L. R 191R, 21 C. W. N. 
181; 21 Horn, L, R. 541; 11 Bur. L. T. I2I; (1918) 
M. ’w. N. U03; 45 I. A 25 (P. 0 ). 

(2) 24 C. 350; 1 C. W. N'. 21; 12 Iiul. Dor. N. t; ) 

901 . 
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of the two Judges who passed the order 
in qaestioD, the other Judge being no 
longer attaobed to this Court. Therefore, in 
my opinion, it is not open to ns, on the present 
applioation, to eonsider the objestion of 
illegality. 

A third point taken is that, as the appel> 
lant No. I, Mutammnt Janat, had died on the 
81st of Marsh 1918, her heirs had sis 
months within wbioh to be joined as her 
legal representatives, so that no order 
oonld be passed to their prejudiae on the 
2nd of August 1918. This point appears 
from the record to have keen urged by 
appellant’s Pleader at the time the order 
re admitting the appeal was passed. But 
is not one of the grounds on which the 
Court has been asked to interfere under 
Order XLI, rule 19, and in regard 
to that role it is on the same foot* 
ing as the ground of illegality just son* 
sidered. In any case, it seems to me that 
seotion 146, Civil Prosedore Code, suffices to 
meet any objection of this kind, as has 
been held in the case of Venkatasubbier 
V. 8. Krithnamurfhi (3). The applicants 
themselves eopport this view by heading 
their application as one made under section 
146 and stating that appellants Nos. 2 and 8 
applied not only in their own right but 
also as representatives of deceased appel- 
lant No. 1. It is, therefore, unneopesary, in 
my opinion, to consider the queslions which 
have been argued in regard to Order XXII, 
rules 2 and 3 and Order XL^, rule 4, Civil 
Procedure Code. 

Coming to the merits I can see no adequate 
ground for holding it proved that the appli* 
cants were prevented by a sufficient cause 
from depositieg the sum required to defray 
the costs of serving the notices. Those coats, 
eiriokly speaking, were limited to the sum of 
Re. 30, but rule 2 cf Chapter XV of 
the Court Rules, which has already baen 
mentioned, required the simnltaceous deposit 
of Rs. 300. Rven leaving out of account 
this latter sum, the affidavits attached to 
the application chow that the Rs. 30 re- 
quired for notices were not paid to the 
appellant's Counsel, Mr. Sbabani, until the 
26tb of June 1918, And no tender of any 
amount was made to the Court antil some 

(3 , 21 Ind Caa. 668j 88 M. 413s 14 U. L. T. 398/ 
(iei3;fil< W, N. 889, 
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time in July. The grounds put forward 
for the dfrlay are, that the appellants are 
parda noshin IsHiee, who bad to ei trust their 
affaire to an Attorney who lived in a village, 
wbioh is out of the way rf quick postal 
communication ; that the Attorney was ill 
and so could not personally attend to the 
matter; that a friend of bis at HTdersbad 
wae also ill ; that there was a difficulty in 
raising the sum required, and that the 
Pleaders engaged in the matter neglected 
to take proper etera to pay in the emrurts 
required after they had leoeived them. Tfe 
allegation that the Attorney was fo ill that 
he could not make persoral arrargements 
to pay the sum required, rests merely on 
his own stateirenf, end such a stat. n ent 
cannot safely be accepted without corrohor* 
ation. If he was so ill that hesrold not 
personally attend to the matter, arrangerrer ts 
sbculd have been made for some ore else 
to do the needful. The appellants have 
no dcubt been unfortunate in the conduct 
of their agents. But it would be setting 
up a bad precedent to relieve them on 
the ground of misconduct or neglect of 
duty on the part of their agents ; cf. 
Ra t Lai v. Natcal Singh (4). Nor do I 
think that the fact that the applicants 
are porda nothin ladies should be allowed 
to make any difference, ns has already been 
held by this Court in JJsto Soh^hdino v. 
Ghulam hadirib). The ooi trary view wrrld 
defeat the clear intention of the Legislalrre 
that a party should exercise due diligetce in 
prosecuting a suit or appeal. 1 have con- 
sidered whether the case might po^s>tly be 
held to fall under seotion i 51, ( ivil Procedure 
Cede, or otherwise justify n departure from 
the strict terms of Order XLJ, rule 19. On 
this point I see no reason to alter the opinion 
1 expressed in the case of Vs'o ^eJebditov. 
Qhulam Kadir (5), that tte (.‘oort ohi.rrt 
restore a suit or appeal for a jn»t aid 
reasonable cause which has not been seffi* 
eient to meet the provisions of Order JX, 
rule 9, or Order XLI, rule 19, Civil Pro- 
cedure Code, and the contrary view once 
taken in the Madras High Court has now 
been overruled in Qadi l^eelaveni v. 


(i) 89 Ind. Cas 086j fS A- 3VP, '6 A. L. J, 
413. 

(5) 27 Ind. CttB. 024} 8 9, L. K. 841 at p, 245. 
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M'irappareldi Qari Narayana Re Hi (6). 
Tbdre it is held that sestioa 151, Civil 
Prosedare Code, sanoot b3 applied to a 
aase like this, aod even it it ooold, I do not 
think it san be said that it is nessssary for 
the ends of jastioe to allow the appeal to ba 
re admitted. inLalbuzv. ChoUhran Kaliandag 
(7) the maxim actut cunoi ueminem gravahit— 
Ihs aot of theCoart sonold not prejadiee any 
one — was applied to restify a mistake wbiob 
had been inadvertently made by the Ooart. 
Bat here I oan Bod no eueh mistake. Under 
Chapter XV, rale 2 of the Ooart Bale?, the 
offioe rightly reqaired a deposit of the whole 
amoant dae, and even if this were wrong 
the delay from Mareb to Jnly is not properly 
asfloonted for. 1 woald, therefore, set aside 
the provisional order re>admitting the appeal 
and order the appellants to bear the respond* 
ents* oosts of the appeal. 

I woald add that, in my opinion, the 
objeetion to passing a provisional order 
under seotion 5 of the Limitation Aot, wbioh 
is pointed oat in Kr'thnaiami Payiikondar's 
casa (1), applies eqaally to a provisional 
order of the kind now in question and 1 think 
it is desirable that role 1 (j), Chapter XV, 
sbonld be amended so as to oover snob an 
order. 

Xcup, A. J. C. — I agree. 

Order re admitting the appeal set oaide. 

(6) 63 Tnd. Caa 817i 43 M. 37 M. L. J. 699| 
2<<M L.T. 377} 10 h W. 609; il9'0> M. Vf. N. 19 
(P. B ». 

(7) 29 Ind. Cas. 592; 5 S. L, R. 327. 


CALCUTTA HIGH COURT. 

ApPEiL ?K 0 J 1 OtdOIMAL ClV»L No. 94 OP 1919, 
IS SoiT No. 18d8 OP 1919, 

Febrnary 17, 1920. 

Preaenti — Jastiee Sir Asotosh Mookerjee, Kt., 
and Jastiee Sir Krnest Fletoher, Xt. 
KBDARNATH BABULAL— 
Appellants 
versus 

SUMPATRAM DOOGUR- 

R««PONnEP*Te. 

4rt»i(ra<ion Act IIX of s 19— Stdw oj proceed* 

J”?*', order t<ir-—Juri$diction—‘Diacretion-— Appeal , 

interference in. 


Before the jurisdictioa of the OotU'6 to make ao 
order for s'/iy of prooeedin^a under seotioa W of 
the Arbitration Act, can be iaroked, it must be 
eatablisbed baroad doubt tbit there U a valid eub* 
mis4i)u: and before an order staying proceedings 
can be made the 'ourt m'lst be sitUQed that there 
is DO saSlnent reison why the matter should not bo 
referred in accord inco with the submission, and 
that the applicant was, at the time when the proceed- 
ings were commenced and still remains, ready and 
willing to do all things ueccesary to the proper 
conduct of the u'-bitration fp. 962, col 2-] 

The making of an order staying proceedings is a 
matter largely in the discretion of the Coart, and 
when the discrotion has been exercised, a strong 
case must be made out to justify the interference of 
a Court of Appeal [p. 952, ool. 2; p. 9-53, col. I.] 

Appeal from the judgment of Mr. Justice 
Greaves. 

Mr. B L. Mitter, for the Appellante. 

Mr. if. N, Bose, for the Respondeots. 

JUDGMB.^T. 

ModKiRJii, J. — We are invited in this ap* 
peal to oanaider the propriety of an order 
made by Mr. Jastioe Greaves whereby be baa 
refused an applioation for stay of a suit under 
BsotioD 19 of the Indian Arbitration Aot, 
1899. 

Oo tbe 8th August 1918, the appelUnto 
agreed to purobase from the respondents 50 
bales of Japanese grey shirting and sheeting. 
The material portion of tbe oontraot provided 
as follows: ''All oonditions aooording to 
bahar (that is, importing 6rm), interest, oooly 
•barges, aooording to the oustom of Bazar, 
the goode being of Japan Cotton Company’s 
Offioe.” It has been argued that this implies 
the inoorporatioQ of an arbitration olaose 
eontained in tbe form of oontraot used by 
tbe Japan Cotton Trading Company. That 
arbitration olause ie in these terms: — Any 
dispute as to damage, differenoe, inferiority, 
short quantity or measure ordefeot or amount 
of allowanoe to be referred, at seller’s option, 
to the Bengal Chamber of Commeroe or two 
Birop?anor Japanese merohants or European 
or Japanese Assiatanta in meroantile 6rms, 
one to be named by eaob party ; if either 
party shall fail to nominate an arbitrator 
within three days after being required to do 
80 , the other party shall be at liberty to 
aopoint bith arbitrators or to refer to tbe 
B-)ngal Cbambdr of Oommerse at his diasre- 

tioo,” 

it is alleged by tbe appellants that tbe 
goods delivered were not in aeeordanoe with 
(be o difforeot and 
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defective goods. They aosordiogly refased 
to aoospt deliveryi and, on the 13th Janaary 
1919, oanoslled the oontraot. The respond* 
ents thereupon proceeded “to re-sell the 
goods,” although exception wag taken to that 
course by the appellants on the 2nd May 
1919. On tho i9th May 1919 the appellants 
referred the matter to the arbitration of the 
Bengal Chamber of Commerce on the assump* 
tion that the arbitration clause oontained 
in tho contract form used by the Japanese 
Cotton Trading Company had become inoor* 
porated in the contract between the parties. 
On the 28tb May 1919 the respondents 
sellers objected to the arbitration as without 
jurisdiction, and on the 18tb July 19i9 they 
instituted a suit on the Original Side of this 
Court for the enforcement of their claim. 
On the SOlh July 1919 summonses in the 
suit were served upon the buyers (now ap- 
pellants), with the result that, on the 7tb 
August 1919 they made an application under 
section 19 of the Indian Arbitration Act for 
stay of the suit. This application recited 
the correspondence between the parties and 

concluded with the following prayer: “That 

all proceedings in the aforesaid Suit No. 1858 
of 1919 may be stayed until the said Tribu- 
nal of Arbitration of the Bengal Chamber of 
Commeioa makes and publishes tbo award 
after proceeding with nud completing the 
said arbitration now ponding and that the 
costa of and incidental to this application may 
bo reserved.” This application was board by 
Mr. Justice Greaves. He apparently held 
that, in view of the oonstruotioD placed by 
him upon the contract form used by the 
Japanese Cotton Trading Company in (be 
case of Ohandrnull Ganeshmull v. Nippon 
Mankaru Kabusheki Kaisha (Appeal from 
Order No. ^2 of 1919), the application 
could not be entertained. 

On the present appeal, the buyets have 
argued that the construction placed upon the 
contract oinnot be supported. On behalf of 
the sellers no attempt has been made to 
support the order on the ground assigned by 
the learned Judge, and, in our opinion, it 
cannot be (upported, because the facts dis- 
olosed in (he correspondence make it abund* 
antly olear that the events had not taken 
such a turn that the arbitration clause 
(assumed to have been incorporated in the 
contract between the parties), could be uti- 
lised by one of them and a referenee made 
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tbereonder. But the respondents have con- 
tended that the order of the learned Judge 
may be supported on other grounds, which 
we now proceed to examine. 

Section 19 of the Indian Arbitration Act 
provides as follows ; 

Where any party to a submission to which 
this Act applies, or any person olaimiog 
under him, comaiences any legal proceedings 
against any other party to the sabmissioD, 
or any person claiming under him in respect 
of any matter agreed to be referred, any party 
to such legal proceedings may, at any time 
after appearance and before Sling a written 
statement or taking any other steps in the 
proeeedings, apply to the Court to stay 
the proceedings; and (he Court, if satisSed 
that there is no sufficient reason why tbe 
matter should not be referred in accordance 
with the submission and that tbe appli- 
cant was, at tbe time when tbe pro- 
ceedings were commenced, and still remains, 
ready and willing to do all things necessary 
to the proper conduct of the arbitration, 
may make an order staying tbe proceed* 
mgs.” 

Tbe term “submission” is de6ned in 
clausa (6) of section 4 to mean a written 
agreement to submit present or future 
differences to aribitralion, whether the 
arbitrator is named therein or not. It is 
plain that, before tbe jurisdiction of 
tbe Court to make an order for 
stay under section 19 can be inveked, it 
must be established beyond doubt that 
there is a valid submiesion. This is by no 
means olear in the case before us, for, it 
id at least doubtful whether the arbitration 
clause in the Japanese contract form was 
or was not incorporated, by referenee, as 
a condition in the contract between lie 
parties. But, let us assume that there nas 
a submission : before an order oan be made, 
tbo Court must be satisSed that there is 
no sufficient reason why tbe matter should 
not be referred in aooordanoe with the 
submission and that tbe applicant was, at 
tbe time when (he proceedings were com- 
menced and still remains, ready and willing 
to do all things necessary to the proper 
fondoot of (be arbitration. This is manifestly 
a matter largely in tbe discretion of the 
Court, which, no doubt, must be judicially 
exercised. But when the discretion has 
been exerci.oed by the primary Court, . 4 
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fitroDg 0880 maet be made ont to justify 
the interference of b Court of Appeal. In 
this oonneetiop, referenda may ueefolly be 
made to the obseryatione of Bnokley, L. J., 
in Freeman ^ Sons V. Ohetter Rural DMct 
Council (1): “Seotion 4 of the Arbitration 
Aot, 1889,” (whieh oorreeponde to seotion 
19 of the Indian Arbitration Aot), “gives 
a disoretioD, and that in two ways, namely, 

(0 the words ate permissive, not imperative, 

for the verb is ‘may make’, not 'shall 
make’, and («») the jurisdiotion to stay the 
proceedings ariees if the Court is satisBed 
that there is no suflSoient reason why 
the matter should not be referred in 
aooordanoe with the eabmission.’ ” The fact 
that one member of a Court is of opinion 
that the matter should not be referred to 
arbitration is suffioient to enable another 
member to eoneur, though the latter is 
satisfied that there is no suffieient reason 
why the matter should not be referred and 
if it had rested with himself alone, would 
have direeted a stay, [See also Vowdny v. 
Simpion (2^ Barnes v. Youngs (3)J. In the 
ease before ns, there is not only a sub* 
atantial dispute as to whether the oontraot 
between the parties inolodes an arbitration 
•lauee, there are abundant indieations that 
the appellants initiated the arbiration pro- 
aeedings in oontravention of the term of 
the alleged arbitration olause. The first 
sboise rested with tho respoodents sellers, 
who were not afforded an opportunity to 
exeroise the option. This elearly does not 
show a readiness and willingnees on the 
part of the appellants to do all things 
necessary to the proper oonduot of the 
arbitration. 

In this view the order of Mr. Justioe 
Greaves must be oonfirmed and this appeal 
dismissed with aosts. 

Fletchib, J. — I agree. 

Appeal dismissed, 

(1) (1911) IK. B. 783 atp. 791j 80 L.J. K. is. 
095; 104 L. T. 368; 76 J. P. 13k. 

(2j (1896) 1 Cli. 160 atp. 169} 66 L. .T. Ch, 36Pj 
44 W. B 125? 

«3) (1898) 1 Ch. 414 atp. 417; G7 L. J. Ch. 263; 
46W. K.832. 


953 

ZCMIUDABl CO. LTD. 

PRIVY COUMCIL. 

Appeal from the Maosas Higm Coobt. 

Mareb 16, 1921. 

Pres^.nti^hord Baokmaster, Lord Dunedin, 
Lord Shaw, Sir John IDdge and 
Mr. Ameer Ali, 

MALAYANDI APPATASAMt NAICKER— 

Appellant 

versus 

Thb MIDNAPORE ZEMINDARl 
COMPANY Liuitsd— Respondents. 

Palajams t'a Southern Districts of Jfadras, whether 
alienable — Militar7j service tenures, abolition oj, by 
Proclamjtion — Police service tenures— Madras Jtegula- 
tionXXVof 1802. 

Where lands in British India arc held on military 
service tenor©, there is good reason for holding 
that no one of tho successive tenants could deal 
with the land so as to deprive the next holder of 
the source from which his duties might bo dis- 
charged. [p, 956, cols, 1 & 2.] 

In the Southern Districts of Madras, sundry 
pat'ii/ains were originally held on military service 
tenure and subject to the payment of a tribute to 
the paramount power. But these military service 
tenures were abolished and determined by a Pro- 
clamation of the Governor in Council, dated Ist 
December 1801, and thereafter any character of 
inalienability attaching to the palayums by virtue 
of such tenure ceased, [p. 9‘'6,*uoU. 1 & 2.] 

Police service tenures were abolished in 1816 by 
the Government of Madras : but it was held in the 
present case that it was not proved that the 
Palayam had in fact been hold on such a tenure, 
[p. 965. col. 2; p. 956, col. 1.] 

Madras Regulation XXV of 1802 neither gives to, 
nor takes away from, tho former owners of lands 
not permanently settled any rights which they then 
had. (p 958, col. 1.] 

Appeal from a deeree of the Madras High 
Court, (Sir John Wallis, Kt., Chief Justiee and 
Mr. Justioe Spenser), dated 18th February 
1918, repotted as 47 Ind. Cas, 733, reversing 
a decree of the Distriot Judge, Madura. 

FACTS are very fully stated in their 
Lordships’ judgment. The Madura Distriot 
Judge decreed the suit, holding that the Pala* 
yam was inalienable but his decree was re* 
versed and the suit dismissed by the Madras 
High Court (Wallis, 0. J., and Spenser, J,). 
Hence this appeal. 

Mr. Vunr.e, E. C., (with him Mr. Narasimham), 
for the Appellant, submitted that the High 
Court were wrong in treating this Palayam as 
an ordinary Zemindari. It was an unsettled 
Palayam. The case of Collector of Trichu 
r.ofolv V. Lekkamoni (1) was not one of 
general ap) lic^tioL: it merely showed that that 
(J) 1 1. A. 282 at p. 30C; 21 W. R. 368; 14 B L, 
R. llf’i 7 Mnil. Iiir. S Sar, P. C. J, 318. 
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partionlar estate was io tbe oatare of an 
ordinal y Z ^mindari and followed the ordinary 
law, not that all nnoettled Pnlayams were. 
Here the Pulayam was not joint family pro 
perty. Tbe family merely had a limited right 
to an estate as the appanage of an office. The 
position resembled that of the Grbatwali 
tenares in Bengal. To the end Government 
took the view that the holder of tbe estate for 
tbe time being was a mere farmer for hie life. 
The eaily Sanadi oontained no power to trans- 
fer. In early days G ivernment bad absolnte 
power as to the sooaession, and we submit 
that is still the ease, The holder only bad 
a lile-interfst, and it was for Government to 
recognise any new inoombent. The heredity 
applied, if at all, to the < ffioe and not to the 
e'iitaCe. The land was service laud attached 
to the c ffi Ip, and as snoh inalienable : Mayue, 
Hindu Law. sections y37. 3-58. 

[Lurd DortFpiN.— According to you there 
is no snooee^ion.} 

There was no eaooession to the estate. Gaah 
new iooambent came in by virtue of succeed- 
ing to the < ffisd and was entitled to repudiate 
anything which his predecessor Lad done. 

I Lord Dosei ! «, — You are almosi auking 
us to esiablifrh a new tenure. J 
I admit 1 cannot give decisions or dicta as to 
Palayamr. but there are other estates in India, 
e. g,, the Gbar.wali tei ures of this kind : and 
tbe absence of judicial recognition in Madras 
may be doe to the fact that before So'tui 
Kuari V. Dtorai Kuari (2) it was net 
r.eoefsary, in the view of the law taken there, 
to rai?e points of this kind. 

[Lord Dunedin.— For tbe same reason it 
matters little what Government said before 
1888], 

For along reries of years this was treated 
by every one as a military tenure. Both the 
family and the Governnient took that view. 
Prior to Regulation AX / of 1802 the holders 
family bad no title to the succession. If 
advantage bad been taken of that Regulation 
they would have acquired a title, but this 
was not done- Tbe original tenure did not 
involve a proprietary right in the estate and 
it is not shown to have ever been changed, 
Mr. Dfl Qruyihet^ K. 0. and Mr. Kenworthy 
Brown, for the Hespondentf, were notoalled on. 

JUDGMENT. 

Sir John Ki cs, — This is an appeal from a 

{2- IR I. A. 61; JO A. 272 (R C ); R Sar. P. C. J. 

IS^i 12 Ind. Jur. 213; 6 lud, Deo. (n. a.} J 82 . 


decree, dated the 18th February 1918, of the 
High Oourt at Madras, which reversed a 
decree, dated the llth September 1916, of 
the District Judge of Madura. 

Tbe suit in which this appeal has arisen 
was brought to obtain, so far as is now 
material, against the Midnapore Zsmindart 
Oompany, L'mited, hereinafter referred to as 
the respondent Company, a decree for 
possession of the properties speoiBed in 
Sobednles A and C of tbe plaint, and for 
mesne proBts. The properties claimed were 
villages of tbe Palayam of Kannivadi, Tbe 
suit was bronght by two brothers, sons by 
different wives of the late Malayandi Appaya 
Naicker, a Hindn, one of whom only ooald 
have obtained a decree if their case had 
been proved. I'he first plaintiff on the record 
was Malayandi Appayasami Naicker, who 
wns the son of Malayandi Appaya Naicker by 
bis first or senior wife ; be is the appellant 
here, and will bs hereafter referred to as the 
appellant. Tbe second plaintiff on tbe 
record was tbe son of Malayandi Appaya 
Naicker by his second or junior wife, and is 
by date of birth the elder of the two bro'bers. 
They were obviously joined as plaintiffs, 
owing to some doubt as to which of them 
was entitled, on the death of their father in 
191 1, to succeed to tbe Palayam by the onstom 
of primogeniture applicable in the family. 
The second plaintiff did not appear and was 
not represerited in the High Court, and be is 
not a party to this appeal, so need not again 
be referred to. 

In tbe plaint it was alleged that the 
Palayam of Eannivadi is an ancient imparti- 
ble Palayam, descendible to a single heir 
according to tbe custom of primogeniture ; 
that the Palayam was conferred as a military 
fief by a Nayak Ruler of Madura about 
A. D. 15'J0upon an ancestor of tbe appellant 
who was placed in charge of one of tbe 
piincipal bastions of Madura Fort ; that 
tbe Paiayagar was by virtue of tbe tenure 
liable to be called upon to render military 
service by furnishing men and other aid, 
and .for Police duties and to pay annual 
tribute to the State ; that tbe Palayam 
continued to be held by (he appellant’s family 
under the same coi ditions of tenure and 
service after the assumption of the Dindignl 
country by the British ; and “That tbe said 
Kannivadi Palayam is inalienable beyond 
tbe life of the Palayagarfor tbe time beiogi 
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both by reasnn of tVie fenore and aoaording to 
^^eoa8tf•tD of the family, whi«h caatom oame 
into ezieterce in ooneeQuenae of the abaraoter 
of the tpDure ** 

BMtfly stated, tbe aonneotion of the 
reppondeot Company with the Palayam of 
Kannivad’, aasordioff to the al'egHtions in 
r?amt, ip as follnwp The grand father and 
father of the appellant in 1895 mortgaged tbe 
Palayam to the Comroereial Bank. Limited, 
of Madras, in reppeot of debts of theirs wbioh 
were not binding npon the appellant or 
opon the Palayam ; on that mortgage tbe 
Bank obtained a d‘-oree, and in execution of 
that decree, brought the Palayam to sale at 
aoatin* , and at the s^lee porehased the estate 
in IPOD, and on tbe 8th Jannary IbOt convey 
ed all their rights nnder the decree and order 
the aaotioD pales to the respondent Gomp iuy, 
who have sinee then b^en in po^seesion. 

VarioDS other matters were alleged in the 
plaint as to which no arguments were 
addressed to their Lordships by either side. 

Tbe respondent Company in their written 
Rtatement admitted that the Zsmindari of 
Kannivadi wap, at the time of the sale to 
tbe Bank, impartible and was desoendible to a 
single heir acaording to tbe onslom of 
primogenitore, bat they denied that it had 
been conferred open an ancestor of the 
appellant *‘for being in charge cf a bastion of 
tbe Madora Fort;” denied that the estate 
had been granted or was ever held eabjeat to 
any obligation of renderirg mili'ary or 
Police service, or was inalienable, or tl a’ tbe 
Z-mindar had ever held any cfBae by virtue 
of vhicb he was aider any obligation to 
perform military or Police duties ; denied that 
there is any family custom or aiything in 
tbe tenure of the Kannivadi Zsmindari 
which rendered it inalienable beyond the life 
of the Palaysgar, and alleged that in law the 
Z'miidar for the time being cf the Kan- 
Divndi Z-imindari always pn^seseed an 
ab^olnte interest in it with full power* of 
alienation. The respondent Company in their 
written statement pleaded ceveral other 
matters, which, in the view that their Lord- 
ships take of the case, are not now neoeseary 
to be considered. 

There were 27 issues 6zed for tbe 
trial of the suit, but in their Lordships’ 
rpinioD, tbe tenth iasne was. in the 
oircomstanoep, that npon which the 
decUioQ of this appeal depends. It was; — 


“X. Whether tbe plaint mentioned Zemindar! 
is inalienable either by custom or by virtue 
of its tenoreP'’ If it was not inalienable 
either by custom or by reason of its tenure, 
tbe Palayagar for tbe time was entitled to 
mortgage or to trani-fer absolutely every 
village in the Palayam according to b’s 
pleasure. That is the resole of the decisions 
of the Biard in cases of impanible estates 
in India which de^^o^nd accordii>g to a onst('m 
of primogeniture. Until the law on this 
subject was pUoed by decisions of the 
Board beyond a donbt, there was a current 
of jndioial deoiAions in the Presidency of 
Madras to the effect that a bolder of an 
impartible eatate which descended by a role 
of primrger imre could not transfer except for 
bis own lifetime any part of tbe estate unless, 
possibly, for necessity. 

The suit was tried by the District Judge of 
Msdura. Tbe District Judge states in bis 
judgment that: — 

‘*The plaintiffs base their case not on 
custom baton the miliiary and Police nature 
of the tenure and rely on the decision 
in I. L. R. 10, Allahabad 28i, 

Kuari v. Deoraj Suari (2;} to establish 
that if rnoh is its tenure it (the estate) 

is inalienable 

A distirctioD is also sought to be drawn 
between the present case and others in that, 
in them, there was a Permanent Settlement 
whereas in the pre-en’i case the estate 
was an nnsetiled Palayam till the Bank 
obtained a Permanent Sanad in 1905 from 
the Government.” 

The Di<lrist Judge, after an elaborate 
consideration of all the bietorioal references 
to the family to which the appellant here 
belr>t'ged, ar d of reports and proceedings of 
Officers of the GoV'-rnn ent, came to the 
conclusion that the PaUjam nf Kannivadi 
was held, down to Ib.O, for Police as well 
as military service and that, although by 
ISltj the Government had removed from 
the Palayagar the duty of Police services, 
the Government bad not by tbe grant of 
a Zrmindari Sanad altered the tenure by 
which the Palayam was held. His 6nal 
oonolusioD on tbe tenth issue is thus ex- 
pressed; — ‘'It seem* ro me, therefore, that 
as I have held thePalajam to have been 
held on a military and Karal (Police) tenure 
that, as it bad never been settled and as 



il^DIAN OASBS. 


MiLlTASDl APflYiSlMI NAIOKIR V. MiDNAPORI ZIMIMDABI CO. LTD. 


[ 19^1 


there was no express patting an end to the 
military liabilities, the estate mnst be 
held to have been held on the old tennra 
up to the grant of the Sanad in 1905 to 
the Bank, and that, therefore, up to that 
date, the estate was inalienable. This is my 
finding on Issne No. 10.” The Distrist Judge 
made a dearee in favour of the appellant here, 
against the respondent Company. From that 
dearee the respondent Company appealed to 
the High Court at Madras. 

The High Court in dealing with the appeal 
oonsidered separately the question as to 
whether the Palayam of Hlannivadi was 
held on military serviee tenure, and the 
question as to whether it was held on a 


tenure of performing, for the State, Poliee 
duties. Their Lordships will adopt the same 
eouree in dealing with this appeal. The 
learned Judges in their judgment referred 
to the faet that the Board !□ Naragunty 
Lutchmeedavamah v. Vengama Naidco (3), 
wbiob related to the Naragunty Palayam* 
in the Distriet of Chittore in the Prasidenoy 
of Madras, had aooepted as ojrreot the 
explanation in Wilson’s Glossary that 
Palayagars were origically petty Chieftains 
oasupying usually treats of hills or forest 
oountry sabjeot to pay tribute and servise to 
the paramountState. but seldom paying either 
and more or lees independent ; but as having 
at present, siuoe the subjugation of thecountry 
by the East India Company, subside 1 into 
peaeeable land-holders. With referense to 
that deaaription the learned Judges fonod 
that: “There aan be no doubt that K^annivadi 
was a Palayam of this nature.” It has not 
been suggested at the hearing of this appeal 
that that oonolusion of the High Court was 
not eorreet. The High Court do not state 
when the Palayam of Kannivadi was first 
granted to an anoestor of the appellant ; there 
was not on the reaord any reliable evidenoe 
on that point, but they obviously and rightly 
•onsidered that the grant had been made be- 
fore Dindignl, in whieh Dietriet ICannivadi is 
situated, was oeded to the Bast India Com- 
pany by the Treaty of Seringapatam, 1792. 

It may be asoepted as a fast that the 

Palayam of Kannivadi was originally held 

on military serviae tenure and subjeot to 

the payment of a tribute to the paramount 

power. Where lands in British India are 

(3) 9 M. I. A. 60; 1 Vf. R. \\ C. 30- 1 Snth P o r 
460j 1 Sar. P. C. J. 626; 19 K. H. 668. ^ 


held on military serviae tenure, there is 
good reason for holding that “no one of 
the sniaessiva tenants oould deal with the 
land so as to deprive the next holder of 
the sonrae from whioh his duties might be 
diseharged.” (See Mayne’a Hindu Law, 
paragraph 337): -A Palayam is in the nature 
of a^ Raj, it may belong to an undivided 
family, but it is not the subjsat of partition j 
it ean be held by only one member of the 
family at a tims.” [See the Nurupunli/’# care 
(3) oited above.3 The question, so far as it 
depends on military service tenure is ooc» 
oerned, is— Did the Palayam eontinne to be 
held on military servioe tenure when the 
mortgage to the Bink was made in 1895P 
The High Court held that the military 
servioe of PaUyagars of the Madura and 
Tinnevelly Distriots was abolished in 1801, 
by the Proolamation of the Ist Oeoember 
1801, of Lord Cli’v*, Governor in Oonnoi). 

On the 2od Oitober 1799, in oonsequenoe 
of a rebellion whish had been fomented 
and supported by Palayagars of the Tin* 
nevelly Distriot, Major Binrisrman, as Mill* 
tary Commandant of the Southern Detaoh- 
ment, bad been obliged to is^ue a Prcolama- 
tion to the Palayagara, land.holdars and 
inhabitants of the Tinnevelly Dietrict, order- 
lag the Palayagars to deitroy all forts iu 
their Palayams and to deliver .oil guns, gingal 
pieses, firelosks, matoblooks and pikes in 
their po.cseseion, or in the posseesion of any 
of the inhabitants, to the Military Detaab- 
meiits sent to relieve them. The Goiirt of 
Directors, in their letter of lltb Febroary 
1801 to Fort St. George (the Government of 
Midras), sanctioned the gradnal iotroduo«ioD 
of a permanent lanJ aettiemant in the 
Presidency, bat laid down that it was of first 
importance that “all sabordinate military 
edtablishments shonld bs annihilated wichin 
the limits subject to the Domiaions of the 
Compauy.” Tnat must have meant tbit 
military servios tennres shoald be abolished 
in the Distriota subordinate to Fort St. 
George. 

in ooneeq lence of those orders nf the lUh 
Fdbrnary 1801, Lord Oliva, Givarnor in 
Ooun nl, iaened the Proclamation of the 1st 
December 1801 which was addressed to the 
Palayagars of the Madnra and Tinnevelly 
Districts. That Proclamation referred to a 
Proclamation of 9vb December 17J9 of 
the Governor in Ooaneil of Fort St. George 
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addressed to the Palayegars of Tinnevelly and 
to a rebellion ezeited and maintained in 
arms by Palayagars of Panobalam Knriahi 
and of Viropaksbi and by the Sberogars of 
Siyaganga. The following paragraphs 
of the Proolamation cf the let Desember 
1801 show olearly what the Government of 
Fort St. George intended : — 

‘'Wherefore the Right Honourable Edward, 
Lord Clive, Governor in Oonneil, aforesaid, 
with the view of preventing the reBurrenee of 
the fatal evils whioh have attended the 
possession of arms by the Palayagars and 
Sberogars of the southern provinoes and 
with the view also of enforoing the eonditione 
of the Prcfllamation published by Major 
Bannerman on the iJnd Oetober 1799, 
foraally announcea to the Palayagarp, 
Sberogars and inhabitants of the southern 
provinces the positive determination of His 
Lordehip in Council to supprees tbe cse atd 
exercise of all weapons’ of offence with tbe 
exception cf such asEhallbe authorized by 
tbe British Government. 

‘‘The military service heretofore rendered 
by the Palayagars and Sberogars having been 
suppressed and tbe Company having in con- 
sequence charged itself with tbe protection 
and defence of the Palayagar countries, tbe 
poieecsion of fire arms and weapons of offence 
is manifestly become unneceesary to the 
safety of people. The Right Honourable 
tbe Governor in Council, therefore, orders and 
directs all persons posaesEed of arms in tbe 
provinces of Dindigul, Tinnevelly, Ramnad* 
puram, Sivagangs, and Madura to deliver 
the said arms consisting cf muskels, 
matchlocks, pikes (to ?) Lieutenant-Colonel 
Agnew, tbe Officer now commanding tbe 
forces in those provinces. 

*‘lt is nnneoesEary to assure the people of 
the southern province that the Right Honour* 
able tbe Governor in Council in the determi- 
nation of carrying this resolution into effect 
can be governed by no other motives than 
those connected with tbe sacred duty of 
providing for tbe permanent tranquility of 
those countries. His Lordship disclaims every 
wieh of subjecting the Chiefs and hereditary 
landlords to any humiliation, but tbe dis* 
ccntinnance of tbe general use of arms 
according to the prevailing habits of those 
countries being indispensably necessary to 
the preeervation of peace and fo tbe restora- 
tion of prosperity, tbe Governor iu Council 


hopes that tbe Chieftain swill with oheerfulnesa 
saoriBoe a custom DOW become useless to tbe 
attainment of those important objects. 

“With a view, therefore, of tempering tbe 
execution of tbeir general resolution with ae 
great a degree of attention as may be 
practicable to tbe hereditary customs and to 
the personal feelings of the Chieftains, the 
Right Honourable Lord Clive, Governor in 
Council aforesaid, hereby autborises each 
Palayagar or Zemindar to retain a certain 
number of peons carrying pikes for tbe 
purpose of maintaining the pomp and state 
heretofore attached to the persons of the said 
Palayagars. But the said number of authoris- 
ed pikemen shall be 6xed and shall con- 
tinue to be limited for the better ezesution 
of this intention, tbe said number of pikemen 
shall he determined by the Governor in 
Council of Fort St. George upon tbe re- 
presentation of tbe several Palayagars, trans- 
mitted theugh the regular chancel of tbe 
Compary’a OoDeotor, after Proolamation of 
tbe number so 6xed, tbe names of tbe said 
pikemen shall be registered in tbe public 
cutcherry of the Collector, and the pikes shall 
in like manner be publicly stamped by tbe 
Collector with a mark bearing the sanction 
of tbe Britieb Government. 

“in the eoD6dent expectation of reclaiming 
tbe people cf tbe southern provinces from 
the habit of predatory warfare and in tbe 
hope of inducing them to resume the arts of 
peace acd agiiaulture, tbe Right Honourable 
Edward, Lord Clive, Governor in Council of 
Fort Saint George aforesaid, announces to 
tbe Palayagars and to all tbe inhabitants of 
tbeir Palayams that it is tbe intention of 
British, Government to establUh a permanent 
assessment of revenue on tbe lands of the 
Palayams upon tbe principles of Zemindar! 
tenures, which assessment being once 6zed 
sball be liable to no change in any time to 
come, that the Palaysgars becoming by 
these means Zemindars of tbeir hereditary 
estates will be exempted from all military 
SEiviee and that tbe possession of tbeir 
ancestors will be secured to them under tbe 
operation of limited and deBoed laws to be 
printed and published as well for tbe purpose 
of reetraining its own officers to the regula- 
tions and ordinancEB of the Government as of 
eecnring to the people tbeir property, their 
lives and tbeir religioue usages of tbeir res- 
pective castes,’' 
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former, the Government ia preolnded for ever 


It appears to their Lordehipa that by 
that ProeUmation military eervioe tennres in 
the dietriote to whieh the Proalamation 
applied were abolished whether the Palayagars 
obtaineda permanent aeaesament 5anad or not. 

Following upon the Proalamation of the 
let Ddoeatbdr i8Jl, aaoje Ragala-ion XXV 
of I80ii, under wbiah a Permanent Settlement 
BO far, if at all, as it has any bearing on this 
ease wae made with the Bank, and an 
Istimrari Sanad was granted to the Bink 
on the 29rh Septe-nber 1905. The Palayam 
estate had not been previously settled. Tne 
Palayagars generally, inoluding the P^la- 
yagar of Kannivadi, refused to aoaept 
Istimrari Sanads, and when the Pelayagar 
of Xaonivadi for the time being was willing 
toasoept a Sa7iad the Government refused 
in 1883 to grant him one. There can be 
. little donbt that that refusal to grant him a 
Sanad was out of oon^ideration for the 
family, as it was generally believed that it 
was more diflBeult for a oreditor to bring to 
Bale unsettled Palajame than Palayam estates 
wbiob were held under an Istimrari Sittle- 
ment oatiu'/. It annears to their Lordships 
that Kegulation XXV of 180i does not affeot 
the queai.ion as to whether in l;95 the 
Palayam of Kannivadi was alienable or not. 

1 he Board deoided in the Maru*>gQpuii oase 
dor of Trichinopoly v. Lehkamnni 
(l)j Chat the affirmative words of the 2od 
seotion of Kegulation XXV of lt-02, “That 
in aonsfquero- of the assessment the proprie- 
tary rigbt of the soil shall beeome vested in 
Z-riuindars, <S; i.” did not either givo to or 
take away from the former owners of lands 
not permanently settled, any rights wbiah 
they then had. It (a settlement nnder that 
Regulation) merely vested in all Z-mindars 
an hereditary right at a 6xed revenue upon 
the aonalusion of the Permanent Settlement 
with them [.0, Hector of Tnchinopo^y v. 
Lekkumatii (i>]. In that oase the Board 
approved of the opinion expressed by the 
High Court of Madras : ‘ That the existenae 

of a proprietary estate in Pulliams or other 
lands not permanently assessed, and the 
tenure by whieh it has been held, are, in our 
opinion, matters judiaially determinable on 
legal evidenas, just as the right to any other 
property” (page 312). Id the same oase the 
Board held that; “The only differenoe between 
a Polliam or Zamindari whioh is parmanently 
euttled and one that is not, is that, iu the 


trom raising the revenue ; and. in the latter, 
the Government may or may not have that 
power (page 3i3). In the present oase the 
le%rned Judges of the High Court held that 
the tenure of military eervioe under whioh 
the Palayam of Kannivadi bad been held 
had been abolished and determined by tbe 
Proolamation of the let Deoember 801, and 
with that deoision their Lordships have agrt'sd. 

I*-' remains to be oonsidered whether the 
Palayam of Kannivadi was held nnder a 
tenure of tbe Palayagar rendering Polioe 
eervioe to tbe State. The best and m'^st 
reliable evidenoe that the Palayam was held 
on Polioe service tenure would be a jj'anod 
showing that it was so held O -ly two 
Sanads whioh were granted to any Palayagar 
of Kannivadi have been brought to tbe 
attention of this Board. They are Sanadi 
whioh were granted respectively on the 13th 
July 1797, for tbe Fasll year 1207, and the 
13lh July 1800, for tbe Faeli year 12I0, to 
Appsya Naioker, tbe then Palayagar, There 
is nothing in either of those Samds from 
whioh their Lordsbipi oan infer that tbe 
Palayam of Kannivadi was held on a tenure 
of rendering Polioe duties to (he State. The 
oonditions in those Sanadt by which tbe 
Palayagar was bound to protect the inhabi- 
tants by preventing, as far as might be in the 
povierofthe Palayagar, robberies, depreda* 
tions, eto., in their propert ee, to deliver up 
persons guilty of murder ; and not to give 
shelter to deserters, and to apprehend and 
deliver them to tbe Colleotorare simdar to the 
duties which all landholders and Z mindars 
iu British India have to perform. Even if it 
were possible to infer from those Sanads 
that tbe Palayam of Kannivadi was tbeu 
held on a tenure of rendering Polioe duties 
to tbe State, the Polioe duties ol Zemindars in 
that part of the oountry were abolished in 
1H16 by tbe Government of Madras. 

Their Lo^d^hip8 bold that in 1895 tbe 
Palayam of Kannivadi was not inalienable, 
and that tbe then Palayagar bad power to 
alienate it to suit bis own purpoi-es, and they 
will humbly advise His Majesty that this 
appeal should be dismissed ««itb orste. 

Appeal dtsftit/eed, 

Solioitors for the Appellant.^ Mr H. O. L. 
Bolak. 

noiioitors for the Respondents.*— Messrs, 
Wontnsr ^ Sons. 
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CALCUTTA HIGH COURT. 

Appeal PBOM Appellate Deobee No. 1724 

ofl9lS. 

April 23, 1920. 

Pr65«ni;^ Jastioe Sir Asntoph Cbaadbori, Kt., 
and Mr. Jastioe Gbose. 
MANINDRA CHANDRA NANDI 
— Appellant 
veriu$ 

UPENDRA CHANDRA HAZRA— 

— Responuent. 

Bengal Tenancy Act ( F/il of 1885', «s. '08, 113 — 
Record of Rightx, rectijication of, as regards rent — Sm'i 
for settlement of rent, whether barred. 

Where, ODder isecbiou 108 of the Bengal Tenancy 
Act, a Beoord of Bights is rectified in respect of 
existing rent, such rectification does not amount 
to a settlement of rent, so as to bar a suit under 
section 118 of the Act. [p y6^ , col. p. H60, col i ] 

Appeal against the deoree of the DiRtriot 
Judge, Morsbidabad, da'ed July 3), 1918, 
reversing the deoree of the Monsif, Berbam* 
pore, dat^d September 22, 19. 7. 

Baba Hewendrati'jfA 'ea (with bim Bibos 
Saraikumar Mitra and Dwarkmatk Ohanra- 
varii), for the Appellant. 

Baba Mokinimoh> n Chakrabarti (nith him 
Babu Bansarilal Sarkar), for the Respondent. 

JUDGMENT. — Tois appeal, which arises 
ootofasoit for enhanoement of rent under 
olaaees (a) and (6) of sestion 30 of the Bengal 
Tenanoy Aot, illustrates the ebortoomings 
and diffieolties of the enaetment. Toe plaint* 
is is the appellant. The lands in suit 
belong to his Udehal Beldanga. In the time 
of hie predeaessor-in-interest there were dis* 
pates between her and the tenants as to the 
rent and area of the holdings. The Magis* 
trate of the distriot then intervened and the 
oiaputes were settled, the prineipal tenants 
oxesuting niriknamahs at oerfain rates. 
Among them the defendant executed furdts 
in respect of QSbtghas, 17 kattas and odd in 
possession, agreeing to pay rent at 
Rs. 63 6 9 on the basis of the nit iknamnh. He 
®l8o executed a in favour of Maha* 
rani bwarnamoyi, the predecessor, on the 
asts of which he paid rent up to 1308. On 
ofaalt made, the plaintiff instituted rent* 

sails on the strength of the kabuUu<if, which 

was held invalid by this Hon’ble Court as 
oiDg in contravention of section 29 of the 
eoancy Act. Daring the pendency of the 
PPeah in the High Couit, Record of Rights 
^9 prepared in reepect of that mthal which 


was enally publiehed on the 24th January 
IbOS. In such record the defendant was 
entered as a settled raiyai and the rent at 
Rs. 82<i0*3 and the area was found to be 
69 high'is, 4 kattas and odd. Tfaereapon, 
the tenants made an application under section 

105 of the Bengal Tenanoy Aot on the 28th 
March IcOS anticipating the plaintiff’s 
objections. The plaintiff made an appllca* 
tion on the 24th ApriMlOd under section 

106 of tbp Bengal Tenancy Aot to rectify the 
record. Hie application was rejected. He 
claimed reotiOcdtion on the ground that be 
was entitled to the kabul.yat ren', and if not 
so, to an enbanoement of tbe original rental 
to the extent of two-annae in tbe rupee. 
Tbe High Court decision in the rent euits 
was givsn on the let June 1908 wberecpon 
tbe tenant withdrew his appiioaiion under 
section 1U5. on tbe 23rd Jane 190-^, In 
August of that year tbe Revenue Officers 
disallowed tbe plaintiff's applioatiDo, where* 
upon this suit was instituted. It was urged 
by the defendant bsfore tbe learned Mansif 
that eeoticne 3^ and 113 of tbe Bengal 
Tenancy Aot barred the present suit. He 
held against such contention. 

Tbe learned D. strict Judge, on appeal, 
agreed thut section 37 was not a bir, bat 
held that section 113 clearly barred the 
present suit. Hence this sppeal. 

it has been contended brfjre us, as it was 
contended before tbe Brst Appellate Court, 
that tbe Beoord of Rights merely dealt with 
tbe existing rent of tbe land and that the 
Settlement Officer was not competent to 
settle a fair and equitable rent until an 
application under section 105 was made to 
him. Section 106 deals with the reotiBcation 
of records and that is what was sought by tbe 
plaintiff : he did not in that applioatioo, as be 
could not, apply to have a fair and equitable 
rent settled He did not make any applioa* 
tion under section 105 for settlement of rent. 
During tbe proceedings under section iOd, tbe 
tenants who bad applied under section 105 
witndrew their applications, as the High 
Court bad decided in their favour, It was 
urged on behalf of tbe tenant that the present 
suit was barred under section 113. He 
contends that tbe rent of bis holding was 
“settled” under Chapter X, when tbe plaint* 
ifl’s application under section 106 was 
rejected and tbe entry in tbe record was 
maintained : that it settled the dispate abon^ 
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^eot and must be ooneidered as a settlement 
of the rent. The wordingr cf seotion 113 is 
eapable of that interpretation, bat it involves 
an absurdity. Seotion 102 lays down wbat 
partioalars are to be pat down in the reoord. 
One of snob partioalars to be pat down is 
tbe rent payable at the time tbe Rsoord of 
Bights is being prepared Seotion 102, 
elaase (e). It oannot be oontended that the 
Settlement Offioer oan at that time settle 
what oagbt to be assessed as fair and eqait* 
able rent. Tbe seotion andoabtedly empowers 
tbe Settlement Officer to settle the existing 
rent catting down illegal exaotioop, if any, 
and disallowing any amount imposed in oon> 
travention of tbe Aot. Tbe expression need 
in olaase (e) is * rent payable” wbioh is 
certainly loose. The Tenanoy Aot was 
amended, and seotion 105A was added by 
Bengal Aot I of 1107. Seotion 106, wbioh 
was a sabstitation for the original as oon* 
tained in Bengal Aot of 1903, was again 
amended in 1907 by an additional provision — 
namely, the last olaase. Section 105A was 
added to inolade decisions on osrtain qaestions 
arising daring the ooarse of settlement of 
rent ander Chapter X; bat we think, having 
regard to the soheme of the preparation and 
pablioation of the reoord, it oannot be oon- 
tended that a reotiOoation of the reoord of 
the nature soaght by tbe plaintiff oan be 
sonsidered as settlement of rent preolading a 
snit. No claim for settlement of rent ander 
section 30, olaases (a) and (&), was made 
in tbe applioation before the Settlement 
Officer ander seotion 106 and ooald not 
have been made. Seotion 105 is a speoial 
provision. It oannot be said that a person 
who does not make an applioation ander that 
seotion is debarred from bringing a eait. It 
is anneoessary to refer to the oases oited 
wbioh do not deal directly with tbe point, bat 
deal with the distinotion between seotions 105 
and 103. We do aot think that the learned 
Jadge was right in bolding that tbe present 
Bait was barred. We hold it is maintainable. 
As tbe learned Jadge has not dealt with tbe 
other points in tbe appeal before him, we 
think tbe appeal ehoald be remanded for 
farther hearing. The defendant will pay tbe 
plaintiff bis costs of this appeal. 

Appeal a\loic€d \ Oase remanded. 
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BOMBAY HIGH COURT. 
O.^iGtNiL Civil JuRisDicnoii Suit No. 1110 

OF 1920. 

September 30, 1920, 

Freieni:— Mr. Jastiee Setalvad. 
CHAPSI UMERSI— Pliiktjff 

vereue 

KE3HAVJI D AM JI— OaFSKOiNT. 

Bomhaij Rent (TF<ir Restrictions) Act >11 of 
8. 2 Landlord and tenant, whether includes tenant 
and sub-tenant—Standard rent, what is. 

The only object of mcluding in the deOiiition 
iandlord, a tenant who sub. lets, and in the 
definition of ‘tenant’, a sub-tenant, in the Bombay 
Bent (War Restrictions) Aot, is to extend the benefits 
of the Act to sub-tenants, and it was not intended 
that the standard rent ehonld bo determined by 
different standards between the original landlord 
and the tenant and between the tenant and the sub- 
tenant, [p 062, col. 2] 

Standard means a rule or a mode and can only 
be one. The whole object of the ttent Act is to 
prevent tenants being made to pay rent which the 
Legislature considers excessive or unreasonable. In 
regard to the same premises, rent whicli the law 
regards os unreasonable or excessive between the 
original landlord and tenant ought not to bo 
regarded as reasonable between the tenant and the 
sub-tenant. Similarly, rent which the law regards 
as reasonable between the original landlord and 
tenant ouglit not to be regarded as unreasonable 
between the tenant and the sub-tonant. Standard 
rent must mean the rent at which the promises 
were originally lot. The standard rent is to bo 
fixed in relation to premises and not in relation to 
persons, and can, therefore, bo only one and not 
varying as between different individuals, [p. 93?, 
col, 2.J ^ 

iA.r,'OatnpbslI, for the PJaintiffa. 

Mr. Kar.ga, for the Defendants. 

JUDGMENT. — This suit relates tj a 
godown sitaated on the ground fl)or of a 
boose at Maodvi belonging to one Keshavji 
Damji, On tbe 28tb of September 1916 an 
agreement was entered into betwesn Keshavji 
Damji and the plaintiffs for a lease of this 
godown for twenly'tbree months, to oom* 
menoe from 25th Deoember 1916. At this 
time the bailding was being re-oonstraoted 
and the ground fljor was expeoted to be 
ready in Deoember and so tbe lease was 
made to oommenoe from 25tb Deoember. 
Tbe godown, however, became ready in 
Febrnary 1917, and tbe plaintiffs commenced 
paying rent from 22nd February 1917. Tbe 
plaintiffs snb'let tbe godown to the defeodante 
for Rs. 275 per month as from tbe 22ad of 
Febraary 1917 and tbe defendants entered into 
poseession on that date. Tbe plaintiffs never 
themselves entered into possession except 
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throagb their eab-teDant, the defendaDts. The 
defendants aommeQoed payingrent tntbe plaint, 
iffe from the 2 Jnd February 1917. The defend- 
ants paid the said rent of Bs. 275 up to 12tb 
Marsh 1918, but thereafter they refnsed to 
pay the stipulated rent and oontended that 
Rs no was the standard rent whisb, under 
the Rent Aet, they were liable to pay. The 
defendants paid Bs. 1,474 as rent at the 
rate of Rs. 110 np to the 27th July 1919 
whisb the plaintiffs took under protest. The 
plaintiffs slaim in this enit R'l. 5,401, being 
the rent at the rate of Rs. 275 per month 
from 13th Marsh 191^ to J^Oth Marsh 19:0, 
after giving eredit for Rs. I,l74 paid as 
aforesaid by the defendants, aid claim further 
rent at Rs. 305 per month, contending that 
that is standard rent of the premises. By 
their letter of 14th Pebrnary 1920, the plaint- 
iffs bad given notise to the defendants that 
they would slaim. from Marsh 1920, Rs. 
305 from the defendants as the standard 
rent. The only issoe in the ease ir, “What 
is the standard rent the defendants are liable 
to pajP” 

It appears that Keshavji Damji, the 
owner of the premises, filed a snit against 
the present plaintiffs, in the Small Canse 
Conrt, to recover rent at the rate of Rs. 305 
per month, for four months, from l-31h March 
1918 to 8th July 1918, The present plaint- 
iffs eontended in the said suit lhat Rs. 305 
was not the standard ren*’, bnt the Small 
Cause Court held against the present plaint 
iffs that Rs, 305 per month was the etaudard 
rent and awarded the same. The said 
decree was confirmed by the Po!! Ocurt of 
the said Court. The said Keshavji D.im>i 
instituted another snit against the present 
^aintiffa in the High Court, being Suit 
No. 2974 of 1919, to recover rent for thirteen 
months, subsequent to the ^th of July 1918, 

the rate of Rs. 8(5 per mcntb, The 
present plaintiffs bad in that suit to submit 
to a decree for rent at that rate. In the 

present snit the defendants in their written 
statement alleged that the proceedings in 
the Small Cauce Conrt and the High Court 
were collusive and that, in any event, they 
were not bound by the results of those suite, 
hese obarges of collusion were, in the course 
or the trial, abandoned, 

IQwf* Mathuradas wa?, in .Tauuary 

. occupation of tho space comprised 

withiD the gcdown in suit as a tenant, and ho 
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was then paying R^. 100 as rent as shown by 
the rent bill, dated 17(h January 1916, pro* 
duced by him (Exhibit 4), but it is osntsn^ed 
that the godown in suit is not the premises that 
were in the occnpation of the said Narandas 
on the Ist of January 19l6, bat, to all intents 
and purposes, it is new premises, aud, there- 
lore, the statutory standard rent most be 
taken to bs the rent at which it was first let. 
The godown in suit is on the sonth, and there 
is another godown on the north which is now 
oioupied by the eaid Narandas. It appears 
that Keshavji pnrcbased the bnilding on the 
gronnd fl )or of which the godown in suit is 
sitnatrd, in July 1915, in partnership with 
one Bhimji. Bbimji’s interest was bonght 
by Keshavji who, thereupon, besame full 
owner in September 1915 When Keshavji 
bought the building, it was in a very dilapi- 
dated condition, and there were no tenants on 
the four upper lliors and, except the godowus 
on the ground H )or, the building was un- 
occupied, Keshavji paid for this building 
Ri, 73,000. He was advised by his architect, 
Karani, to reconstruct the building, and he 
appears to have expended on such re-constrno- 
tiou Rs. 95.000, The rateable value of the 
old biilding, when Keshavji bought it, was 
Rs. 3,785, aud the rateable value, now 
assessed by the Mauiaipality, of the re-con- 
structed buildiug, is Rs, 18,381. The original 
bailding stood on 5 14 square yards of laud, 
and in the re coustructed buildiug further 36 
square yards of adjoining land which was 
vacant and which belonged to Keshavji, 
were added. Three different applications 
wore submitted to the Municipality at 
different times for re constructing different 
portions of the building. These applications 
were submitted, under section 312 of the City 
of Bombay Municipal Act, apparently in 
ordorto avoid the set back and other requisi- 
tions which would have been made by the 
Municipality if the application had been in 
form for the oonetruotiou of a new building 
under eaction 337 of the City of Bombay 
Municipal Act. The work was begun in March 
or April 1916. the work on the ground floor 
was finished in February 1917, and the work 
on the whole of the building was finished in 
the beginning of 1918 The evidence of 
Karani, the architect, which I accept, makes 
it olaar that the net result of the operations 
that he carried out has been to put up, for 
all practical purposes, a now building iu place 
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of the old bnilding, and, if so, the portion 
let to the defendant?, namely, the godown in 
salt, is a part of the new bnilding. The 
whole building was praotieally re walled, 
re«floored and reproofed and a new Chowk to 
bring in more light and air was made. Free 
ventilation has been provided, and aeeessto the 
D’Souza Street has been given. Most of the 
old beams and joists were removed and new 
ones pot in, and one oan fairly say that 
there was now a new bnilding. Taking the 
godown itself, the west and north walls 
are new. A large proportion of the posts, 
beams and joists in the godown is new, and 
the soiling is also praotisally new. The 
floor of the godown has been re laid. The 
present godown has more light and air than 
the old one and has now assess into the 
D’Soazi Street over the Otla sonatrosted on 
the 36 square yards of the land added to 
the building. If, then, the premises in suit 
were not the premises that were let to 
Narandas on Ist of January 1916, the rent 
then paid by him sannot be regarded as the 
standard rent for the godown in suit. The 
standard rent is the rent at vtbisb these new 
premises were firet let after the let of Janu. 
ary 1916. They were so let by Keshayji 
Damji to the present plaintiffs at the rent 
of Rs. 305 per month. But it is sontended 
that, assuming that these are new premises 
and they were not let on the 1st of January 
1916, the letting by the plaintiffs to the 
defendants at Rs, 275 per month should be 
takeo, as between them, as the rent at wbiob 
the premises were Brst let, after the 1st of 
January 1916, within the meaning of seation 
2 (a) (»*) of the Bombay Rent (War Res. 
trioticns) Aot, This involves the eontention 
that there oan be different standard rents for 
the same premises as between different indi* 
viduals, and that, while the standard rent 
between Keshavjl and the plaintiffs for these 
premises may be Rs. 305 per month, the 
standard rent as between the plaintiffs and 
the defendants is Rs. 275. This eontention 
is based on the deBnition of the expressions 
‘landlord’ and ‘tenant’ in the Rent Aot. 
‘Landlord,* aoeording to the deBnition, in* 
eludes a tenant who sub'lets any premises, 
and the expression tenant ’ inolndes a sob* 
tenant. The argument is that, as between 
a tenant who is a landlord aeoording to this 
deBnition and his sub tenant who is regarded 
as tenant for this purpose, the letting to be 


(l92l 

looked to is the letting by the tenant to the 
sub-tenant. The only objeot, to my mind, 
of intlnding in the definition of 'landlord* 
a tenant, and in the definition of ' tenant ’ 
a sub-tenant, is to extend the benefits of the 
Rent Aet to sub-tenants, but I do not think 
that it was intended that the standard rent 
was to be determined by different standards 
between the original landlord and the tenant 
and between the tenant and the sub-tenant. 
Otherwise, the tenant, while himself getting 
the advantage of the Rent Aot, would be able 
to profiteer as between himself and the sub- 
tenant. Supposing a tenant took oertain 
premises in 1917 for a monthly rent of 
Rs. 2G0, and then sub let them for Rs. 300 to 
another person, after the soming into opera* 
tion of the Rent Aet, he would be entitled to 
elaim that be was liable to pay only the rent 
at whieh the premises were let on the let 
of January 1916 whiob, let ue suppose, was 
Rs. 100 a month, while the eub-tenant would 
be obliged to pay to him Rs. 300, that being 
the rent at wbiab the premises were first let 
after the let of January 1916, as between 
them. In seotion 2 (o) (») "standard rent” in 
relation to any premises is defined as the rent 
at whioh the premises were let (not sub let) 
on the 1st of January 1916. With refer* 
enee to premises that were or shall be first 
let after the let of January 1916, standard 
rent is the rent at whiob they were or shall 
be first let (not sub let). ' Standard ’ means 
a rule or a model and oan only be one. 
The whole objeot of the Rent Aot is to pre- 
vent tenants being made to pay rent whioh 
the Legislature oonsidere exeessive or un- 
reasonable. In regard to the same premises, 
rent whioh the law regards as unreasonable 
or exeessive between the original landlord 
and tenant ought not to be regarded as 
reasonable between the tenant and the sub* 
tenant. Similarly, rent whiob the lew re- 
gards as reasonable between the original 
landlord and tenant ought not to be regarded 
as unreasonable between the tenant and the 
sub-tenant. Standard rent must, I think, 
mean the rent at whioh the premises were 
originally let. The standard rent is to be 
fixed in relation to premises and not in rela- 
tion to persons, and oan, therefore, be only 
one and not varying as between different 
individuals. In the ease of King v. Yorh (1) 

(1) (1919) W. N. 69j 83 L. J. K- B. 839j 35 T. L. 

B. 266. 
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the Coart of Appeal in dealing with the pro* 
TisioDS of the Inerease of Rent and Mortgage 
Interest Aot, 1915, said: ** The Aot applied 
to houses, not to persons. The Aet operated 
in rem, not in peftonam. It stereotyped the 
rent of a honse.” The present oase is no doubt 
somewhat peenliar, besanse the original 
tenants (the plaintiffs) took the premises 
at a rent of Rs, 305 per month and sob- 
let them to the defendants .at a rednoed 
rent of Rs. 275. Suoh oases will always 
be rare ; ordinarily, there will be eases 
of sab^tenants taking premieesat an enhanoed 
rent or the same rent as the tenant 
is paying, If the standard rent in relation 
to these premises is Rs. i!05, being tbe 
rent at whioh they were Brst let after let 
of January 1916, then the defendants are 
liable to pay that rent. There will be a 
deoree for tbe plaintiffs as prayed with oosta 
and interest on judgment at 6 per oent. 

Suit decreed. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 40 o? 
1920 IN Spit No. 34 of 1920. 

April 23, 1920. 

.Sir Asntosh Mookerjee, Kt., 
Acting Chief Justiee, and Jnstiee Sir Krnest 

Fletcher, Kt. 

K3AT1ZAN — Appellant 
ter$u$ 

SONAIRAM DAULATRAM 
— Rispondent. 

(Cal.), els. 13, \5— Appeal-Order 
t oinjje Jud^e of High Court transferring suit, nature 
whether appealable. 


made by a Single Judge of the High 
r undor clause 13 of the Letters Patent, traus* 
frt /k® T? Calcutta Small Cause Court 

Court for trial, is not a judgment 
pita . meaning of clause 16 of tbo Letters 
coDscquently uot appealable, [p. 96+, 


Appeal 

Gi'eaves. 


against 


the order of Mr. Justice 


lant. 


S. E, Banerjie, for the Appel- 


?• (with him Mr. K. P. 

, fop the Reepondentg, 

^ JUDGMENT. 

- Aoro. 0. J.-^This ia an appeal 

mat an order made by Mr, Justice 
'^fMves, under clause 13 of the Letters 


Patent, for tbe transfer of a claim, snit-from 
tbe Calontta Small Cause Court to this 
Court. 

A preliminary objection has bsen taken 
on behalf of the respondent that tbe appeal 
is incompetent, inasmuch at the order is not 
a judgment” within the meaning of clause 
15 of the Letters Patent. 

There can be no question, in our opinion, 
that the proceeding which has been trans- 
ferred is a snit within tbe meaning of clause 
13 of tbe Letters Patent. It was pointed 
out by Mr, Justice Wilson in tbe case of 
Ismail Solomon Bkamji v. Mahomsd Khan 

(1) , that, nnder the Rules of Small Cause 
Court, claims are not tried summarily ; 
they are dealt with just as suits are: and 
we find that tbe proceeding is described 
and is numbered as a suit pending in tbe 
Galcntta Court of Small Causes. Tbe only 
question consequently is, whether tbe order 
of transfer is a judgment.” We are of 
opinion that tbe answer must be in tbe 
negative. 

In tbe oase of tbe Juttices of the Peace 
for Calcutta v. The Oriental Oas Company 

(2) , Sir Richard Couch, 0. J., said : “We 
think that 'judgment’ in clause 15 means 
a decision which affects tbe merits of tbe 
qnestion between the parties determin- 
ing some, right or liability. It may be 
either final, or preliminary or interlosutory, 
tbe difference between them being that a final 
judgment determines tbe whole cause or 
suit, and a preliminary or interlocntory 
judgment determines only a part of it, 
leaving other matters to be determined.” 
In the case before ne, tbe order for trans- 
fer does not involve a decision whioh affects 
tbe merits of tbe question between tbe 
parties, nor does it determine some right or 
liability. We do not overlook the later 
decision in the oase of Hadjee Ismail Eadjee 
Eubbesb v. baijes hiahomei Ead,ee Joosuh 

(3). where it was ruled that an order 
granting leave to sue, to the plaintiff, under 
clause 12 of the Letters Patent, is a “judg- 
ment” and is appealable nnder danse 15, 

It was explaiuod that an order granting 
leave to sue was not a mere formal order or 
an order merely regulating the procedure in 
tbe suit, but one that had tbe effect of 

(1) 18 C. 296; 9 lud. Dec (n. e.) 1S7. 

(2) 8 B. L. B. 433; 17 W. R. 364. 

(3) 13B. L.B.91|2l W. R, 303. 
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viDg a jarisd'otion to the Court whiob it 
oiberwiEe would rot have and, from this 
poirt of view, it might fairly be eaid to 
determice eome right between the parties, 
namely, tbe right to eue in a partieular 
Court, aud to oompel (be defendants who 
were not within its iurirdiotion to oome in 
atd defend tbe suit, or, if they did not, <o 
make them liable to have a decree passed 
against them in their absenoe. These 
reasons, obvicusly, are nf>t applieable to a case 
of tbe description ro'tv before ns. 

It has been oonlended, however, that the 
order under appeal not only directs tbe 
transfer of tbe suit, but also declares that 
tbe defendant 6rm will be at liberty to 
proceed with tbe sale in exeoution of tbe 
decree eftbe Small Can*6 Court, made in 
a previous suit. Thin declaration is merely 
ancillary to the order for transfer, and 
cannot be deemed appealable irrespective of 
the character of the primary order. We 
are accordingly of opinicr, upon a con- 
stmotioD of clauses 13 and 15, that tbe order 
is not appealable. 

It is worthy of mention that cur attention 
has not been drawn to any case in which 
an appeal has been euleitained frem an 
order of tbie deseripticn. Orders for trans* 
fer have frequently been made for years past 
and many of them are to be fennd in the 
reports: but there is no trace that an appeal 
has ever been suecessfully maintained against 
an order for transfer under olauee 13 of tbe 
Letters Patent. 

The result is, (bat the appeal is dism^s-ed 
with coats. 

Tbe Rule is discharged with costs. 

FiticuEi*, J. — 1 agree. 

Appeal diiviitted. 


BOMBAY HIGH COURT. 
Original Civil JoBiSDicriON. 
October 21, 1S20. 

/■rerenlt— Sir Norman Maoleod, Kt , 
Chief JuBlice, and Mr. Justice Fawcett. 
In tU matter of Tbz EXCESS PROFITS 
DUTY ACT. 1919 

AND 

In the mathrol TiiK BOMBAY AND 
(•LKSIA STEAM NAVIGATION 
COMPANY, LIMITED. 


proviso — Accumulated profits when can be treated as 
capital - Specific Relie/ Act (I of 1877), s. 45— 
Income Tax Act VII of s, 61 — OhieJ Revenue 

Authoritj/, whether bound to make reference. 

Accumulated profits cannot be treated as capital 
under the proviso to clause n of Schedule to 
the Excess Profits Duty Act, unless they are actually 
employed in the business Profits intended to be 
employed in the business cannot be treated as capital, 
[p. 96^ col. 2.] 

V' hether or not they are employed in the business, 
is a question of fact which the Chief Kevcuue 
Authority is entitled to decide on the materials 
before it [pi 966, ccl. 2,] 

It is not clearly incumbent on the Chief Bevenuo 
Authority, within the meaning of section 45 of tlio 
Specific Belief Act, to make a reference to the Sigh 
Court under section 61 of the Income Tax Act, 
[p. 967, col, 2.] 

Mr. CoUman^ for the Petitioners* 

Sir ThoTXQS Strar.gmQ7it Advocate G3Deral, 
for the Respondent, to show eanee. 

JUDGMENT. 


MiCLEOD, 0. J.— The petitioners were 
Bessed on (he 30th Oelober 1919 under 
le ExesEB ProBts Duty Aot (X of 1919) 
the amoont of Rs. 6,49,379-4*0 and 
seived doe notice thereof from the Col* 
otcr of Income Tax (Exhibit B). There- 
3 on tbe petitionere presented an 
raiuBt the said aseesement to the Chief 
evenoe Authority claiming that they were 
ilitled to be held exempt from afleecs- 
ent. The appeal was heard on the 3rd 
uguEt 1920, when tbe aBeessment of tbe 
alleotcr of Income Tax waa eonBrmed. 
he petitioners requected the Chief Revenue 

uthority to state a oaee for ° 

e High Court but on (he lltb Aagost 
16 Chief Revenue Authority wrote that a 
feieroe to the High Court bad been deemed 

meceBEary. 

On tbe 20th August the petitioners obtained 

Chief ~ 

nthority to show cauee why he should not 

r„,derd to refer to thie H“n'ble Ooorl for .^e 
■eieion the qoeetione eet out m tibibit u 
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n? to Uw tbe pititionsr*’ apoli®aMon to 
refer the above qaeationg to this Hon’ble 
Oonrt. The alternative prayer geeme nnnToea* 
gary. An affilavit in reply haa baen put 
in anmxinpf the deaiaion of the Chief 
Revenue Authority to the effect that the 
reference aeked for was quite anneaeasary as 
tbe provieione of section 6 of tbe Act, and 
Schedule II thereto, were abaolutely clear on 
tbe point. 

Section 45 of the Specific Ralief Act p?o* 


(VU of 1916) provides that if, in tbe course 
of any assessment under the Aa^ a qaes* 
tion has arisen with reference to the inter- 
pretation of any provision of the Act or 
of any rale thereunder, the Chief Revenue 
Authority shall refer any aaoh question on 
tbe application of the assessee with its 
own opinion thereon to the High Court, 
unleae it is satisfied that the applica- 
tion is frivolous or that a reference is an- 


vides that — 

‘‘The High Court may make an order 
requiring any apecifii act to bs done or 
forborne within tbe local lim’ts of its 
ordinary original civil jurisdiction by 
any person bolding a public cfliie : 

"Provided (o) That an application for soah 
order be made by some person whose property 
franobiee or personal right would be injured 
by tbe forbearing or doing of the said spaiiSa 
act. 

"(6) That such doingor forbaariog is under 
any law for the tine being in foris clearly 
insumbent on such psrson io hie public 
cbaiaoter. 

"(c) That in the opinion of the High Court 
enoh doing or forbearing is consonant to right 
and justice. 

"(d). That tbe applicant has no other 
specifio and adequate legal remedy. And 

"(e) That tbe remedy given by the order 
applied for will be complete." 

Act X of 1919 is an Act to impose a 
duly on excess profits arising cut of cer- 
tain businessdP, and it is admitted that the 
Act applies to tbe business oirrled on by 
the petitioners. Sections 5 aud 6 provide 
for the methods in which the excess profits 
are to be ascertained for tbe purposes of 
aesessment, 

Section 7 gives the Collector power 
to make allowances for epecial 3 room- 
etancee. 

Section 8 provides for an appeal to 
the Chief Revenue Authority against 
the decision of tbe Oolleotor on an appli- 
cation under section 7. The decision 
of the Chief Rsvenne Authority is final. 

Section 15 proviles that certain snetione 
of the Indian Income Tax A.ct (\ H of 
1918), iooluding sections 49 to 52, shall apply 
»8 if they referred to excess profits duty 
instead of to income tax. 


necessary. 

The wording of the seition is not very 
satisfactory. On a strict construction the 
Chief Revenne Authority could always avoid 
reterriog a question on the application of 
tbe assessee by saying it was satisfied the 
reference was unceceseary, and then it 
would be difficult for the Court to hold 
that it was inoumbant under the Act for 
the Chief Revenue Authority to refer the 
question. I think, however, it would be 
open to the Court to consider the grounds 
on which the Chief Revenue Authority was 
satisfied that a reference was unnecessary. 
Fjr instance*, if a question arose with regard 
to the interpretation of a aection which 
was BO complex, eo intricate, that It was 
elearly advisable that the question ahonid 
be finally determined by a Judicial Author- 
ity rather than by the Chief Revenue 
Authority, 1 doubt whether that Authority 
would be justified in aiylna: thit it was 
Hitiffied that a reference wao unnecessary. 
In order, therefore, to decide whether, in 
this case, the Chief Revenue Authority had 
roASonable grounds for eitisfi 1 1 that 

a reference with regard to fn qnitlous 
whioS h\i arisen wic unneceisary, we must 
oensider the ssotiom of the Act whioh 
provide for the aiseismcnt of exesss profits 

duly. 

Section 2 definjs the aicoanfciog psriod 

ac tbe twelve mouths ending the 3 Ut Mirah 

iyl9 or, if the aicsunts of the business have 
been raadeup whhio tbe twelve months for 
the purpose of the Indian Income Tax Act, 
lyi** in re3p:ot of a year ending on any date 
other tbau :iiat March, than the yoar ending 
on that date. 

Section 4 irapose.s a duty of 50 par 
oent. on the amount by whioh the profits in 
the accoontiog period exceed the standard 

profits. 
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Settion 6 (1) (a) and (6) presonbe 

varioae methods for oaloulating standard 
proBts. If they are oalonlated under (6), 
there is a proviso that, if, the average 
•apital employed in the bnsinese in the 
years adopted for the purpose of determining 
the standard profits is less or more than 
the eapital so employed at the end of the 
aesoanting period, there shall be made to 
or from the standard profits an addition 
or dednstioD, as the ease may be. whieh 
shall bear to the standard profits the same 
proportion as snob deerease or inerease of 
eapital bears to the average eapital so 
employed in the year so adopted. For the 
purpose of aseertaining the average eapital, 
the eapital employed in the business in any 
year shall be deemed the eapital so employed 
at the end of that year. 

By Bub'Seotion (4) no inerease of eapital 
made after the 31st Deeember 1918 shall 
be taken into aoeount in any ease and no 
snth increase before that date shall be 
taken into aoeount, when it appears, or to 
the extent to whieh it appears, that the 
increase was made with intent to evade 
or has the effeet of evading the payment 
of the excess profits duty. To take, there- 
fore, a eonorete instance, if the standard 
profits are one lae on an average eapital of 
ten lass, and the eapital at the end of 
the aoeonnting period is twenty laos then 
the standard profits will be increased to 
two laos. It is obvious, then, that themore 
the eapital at the end of the aeeoonting 
period can be increased, the greater the ad- 
dition to the standard profits, with a corres- 
ponding deoreaee in the amount on which 
the excess profits duty oao be levied. 

Schedule II to the Act presoribes bow 
capital is to be ascertained; 

1. The amount of the eapital of a 
business shall, so far as it does not oon- 
sift of money, be taken to be — 

(а) 8o far as it aonsists of assets ao> 
quired by purchase, the price at whieh 
these assets were acquired, subjeot to any 
proper dedoution for depreciation or for 
unpaid purchase money. 

(б) So far as it consists due to the 
business, the nominal amount of those debts 
subject to any deduction which has been 
allowed or is allowable in respect of those 
debts under the Indie^n Income Tax Act, 1918. 
And 


(c) So far as it oonsists of any other assets 
which have not been acquired by purchase, 
the value of the assets at the time they 
became assets of the bosiness, subject to 
any proper deduction for depreciation. 

Any borrowed money or trade debt 
shall be deduoted in computing the 
amount of capital for the purposes of this 
Act.” 

Then there is the proviso which has 
given rise to the matter in dispute in 
this case. 

Aconmnlated profits, other than those made 
in the accounting period, would, in the 
ordinary course, remain to the credit of 
the profit and loss aoooant and would not 
be capital, but nothing in the provisions 
regarding the ascertainment of the capital 
of a business is to prevent acoamolated 
profits being treated as capital if they are 
employed in the business, 

Now, the petitioners’ balance-sheet for the 
year ending the Slst December 1918 shows a 
total of 119 laos, odd, for cash and invest- 
ments. No doubt a portion of this amcnnt 
was required to meet recognised liabilities 
appearing on the other side of the balance- 
sheet, bot it is equally clear, and I do 
not think the petitioners dispute it, that 
some portion of this amount represented 
aoeomolaied profits for the years prior 
to the aeeoonting period. Those profits, 
which are not employed in the business, 
cannot be treated as capital for the 
purposes of the Act. There is Dcihing, 
therefore, with regard to the interpretation 
of Schedule ll nbioh can give rise to any 
difficulty. Assuming (hat the questions 
were referred to us, what is the proper 
interpretation of the proviso to clause (1) 
of the Second Schedule, we could only 
say that aconmnlated profits caunot be 
treated as capital unless they are employed 
in the business. Whether or not they 
are employed in the bnsiness, is a question 
of fact which the Chief Rsvenue-Authority 
is entitled to decide on the materials be- 
fore it. 

The petitioners claimed that the whole 
of their cash and investments were em- 
ployed in the businesa. They 
attempt to assist the Collector or Chief 
Revenue Authority in deciding how 

was employed in the bueinese with m 



v»l, LX] INDIAN OASIS, 96J 


GIDiBINa CaiMiHeiia U. BIKBCaiMD bhojbu. 

rasalt that a haphazard gaaas was made 
at the am’^ant, iDstead of employing proper 
aeoouQtiog methods. The qaeition whiah 
the petitioners formnlated in their letter 
of the 5th Aagnst to the Chief Rivenae 
Anthority, were really qaeations for a 
Chartered Aasountant and not qaeations 
with regard to the interpretation of the 
Aafc. Sappoaing those qaeations were before 
the Conrt, they ooald only be answered 
with the a^sistanoe of etperta. Bat it 
may be permissible to make a few remarks 
on the fasts as presented to as. Ordi' 
narily speaking, theexees^in a balanee-eheet 
of assets over liabilities is proBt. On the 
balanoe sheet prodased before as that 
exsesa is ovar sixty lao’, if the reserve 
fund is not considered as a liability 
since it represents past profits wbieh have 
not been distribated. Bat if the ships are 
valaed aa the petitioners wish them to be 
valued for the parpoee of inoreasing the 
sapital as at the end of the aesoanting 
period, the profits woald be over rapeea 
eighty-six Uos inalnding, of ooarse, the 
profits earned daring the aesoanting period. 
This amount is aotually represented by cash 
and investments ; and oonld be distributed 
among the share holders by way of dividend. 
If, however, it was represented by ships, 
even tboaghthey were purchased at the end 
of the aoeounting period, it would be profit 
employed in the business. 

Ifi Aa on the Slst December 1918 it had not 
been so employed, it cannot be argued that it 
makes no diSerenoe 60 long as it was intend* 
ed to be employed. The Act does not say 
that profits intended to be employed in the 
bueinese can be treated as capital We have 
not got the oalculatioos before ns on which 
the Collector came to the oonolusion that the 
capital at the end of the aocoaoting period 
was twenty-four lao?, but the beat advice I 
can give the petitioners Is that they should 
ask the Collector or the Chief Revenue Autho* 
rity to re consider its decision, and, instead 
of adopting an absolutely impossible altitude 
iu calcalatiog the capital, to statisfy him by 
proper accounting methods what imoant of 
the acoumnlated pn fife now represented hy 
investments ere hctnally employed iu the 
business. 

In my opinion, the Chief Bevenue Authority 
bad reasonable grounds for being satisfied that 
it WM aoDeceeeary to refer to the High Court 


the questions which had arisen with regard 
to the interpretation of the Act and the Rule 
should be discharged with costs. 

PaWOITT, Ji— I agree that it has not been 
shown to be **ol 0 arly incumbent on ’ the Chief 
Revenua-Authority to refer the questions 
mentioned in this petition under section 5l 
of the Indian Income Tax Act, 1918, and that 
the Rale should be discharged with costs. 

The words '^employed in the basiness” in 
the proviso to rule 1 of Schedule (I to the 
Excess Profits Duty Act, 1919,^ prima /acie 
bear their natural meaning of “actually em- 
ployed in the business”, and cannot properly 
be oonstraed as if the words were employed 
or intendid to be employed in the business.” 
If the latter had been intended, they would 
presumably have been need, just aa they are 
used in Sohedale D, Cases I and IF, rule 3 (/) 
of the English Income Tax Act, ^18, which 
specifies ‘any sum employed or tnWei^o 6fl 
emptoyei as capital in such^^trade profes* 
sioD, employment or vocation.” 

In my opinion, the interpretation put on 
the proviso by the Chief Rsvenue Authority 
ii correct, and he had reasonable groundj for 
being satisfied that it was unnecessary to 
make the reference to the High Court, which 
the petitioners asked for. 

Buie di$c\arged. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Secokd Civil Appbil No. 10 op 1917. 
February 27, 1920. 

Preseni:— Mr. Fawcett, J. 0. and 
Mr. Kemp, A. J. 0. 

Seth GIDASINO CHIMANSING akd 

OTtlfBS — DlPiHOAKTi — A pPELLIWTS 

versus 

BIKHCHAND BHOJRAJ— Plaintipp 

— RgSPONDBHT. 

’''Oht of, to sue partner lor 

accounts. 

A suit by a siib-partnor for au account of the 
nartneraliip is maintainable against his partner, ami 
he must accept the aocDunts in the main partneraliip 
aa settled between the partners of that partnership, 
»nu«i ho can show that the accounts hare been taken 
wrongly or mala fide. [p. 968 col. 2-] 

Appeal from the decree of the Aesietant 

Judge, Sokkur. 

Mr. Sn rishfiiias H. Lula, for the Appel* 
Kimatrai BheJraj, for the Respondent* 
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JUDGMENT. 

F*wciTT, J. 0,— In 1909 a partnership was 
entered info between one Cbimansing and 
hie son Naraineing with some other persons 
for oarrying oat Government oontraote. It 
has been held by both the lower Conrte that 
the plaintiff respondent was a sab partner 
of Cbimansing and Narainsing. Under the 
main partnerebip agreement, tbe partnership 
was duo to terminate on the 30th of June 
1911, and (aa shown by tbe jndgment 
wbish has been admitted in evidenoe in 
tbe appeal as Exhibit 11) has been held 
to have aotnally terminated on tbe 30th of 
Maroh 1911. Flaintiff^respondent Bled a 
sait in l9l2 against Naraineing and tbe 
legal representatives of Cbimansing, slaiming 
aeeoants on the basis of hia being their 
Bub partner. In this Bait he also impleaded 
the other main partners. Objeotion was taken 
to their being joined in this sait and it 
was aUo contended that the sait was pre« 
mature. Tbe Trial Judge held that the 
other partners were not neoessary parties 
in the snit, but there was no objeotion to 
their being joined, and that this was desir* 
able in their interest', so that the main 
partnership aosoants ooold be enquired into 
in their presecoe. He also held that tbe suit 
was not premature. Aooordingly, he passed a 
preliminary decree declaring tbe plaintiff 
to be entitled to take aoooonts and to 
receive his sbaro oat of the share belonging 
to Naraineing and Chimansing. On appeal 
to tbe District Court, the AsEistant Judge 
held that the suit was not prematarebut 
that tbe suit lay against plairtiff’a own 
partner and not against any of the other 
partners of tbe main partnership. He, accord- 
ingly, modified tbe toner Court’s decree by 
expunging the names of those defendants 
from it. 

In this second appeal, two points have been 
taken, The Bret is that, nntil tbe accounts 
of the main partnErship are settled, the 
plaintiff has no cause of action against tbe 
appellants in regard (o tbe subpartnei* 
ship. Tho law in regard to a case like 
tbe present is dealt with in Chidam- 
haravi Ghetty v. Karuth^n Ohetty (1). I agree 
with the view there teken that, there being 
nothing in tbe Ii^dian Contract ct on 
this Bubjeet, we sboold have regard to the 

(I) 34 Ind.Cas. 513 ; (1916 2 M. W N, 18; 4 L. W. 
lOj 20 M. T. IH. 
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law oontaioed io ssetion 31 of tbe Knglish 
Partnership Act. It was urged that tbe sec- 
tion did not cover the cass of a snb partner 
like tbe plaintiff, hot only the case of an 
assignee of a share in a partnership. Bat a 
sob partirer is, in fact, an asiignee of a share 
in the partrersbip. In this partionlar case 
tbe plaintiff is tho assignee of a 6, pig share 
out of tbe appellant’s share of Re. I- -3, 
and there ip, in my opinion, no gronnd for 
distingnisbing tbe case of a snb partner from 
that of an assignee, as the Judge did in tbe 
lower Appellate Coart. Accordingly, it 
follows that the plaintiff is entitled only 
to receive tbe share of proBts to which the 
appellants are entitled in tbe main part- 
nership aocoantp, and that he mast accept 
tbe aooonnt of proBts agreed to by the 
partners. Also, as laid down in enb-Bectioo 
(2) (f that section, in tbe case of dissolation 
of partnership, be is entitled to receive bis 
share of tbe partnership assets to which the 
assigning partner ic entitled as between him 
and tbe other partners and, for the purpose of 
ascertaining that share, to an acoonnt as from 
tho date of the dissolation. Tbe present 
salt was B’ed after the partnerebip was 
dissolved, whether that date be taken aa tbe 
30tb March 1911 or30:h Jane 1911 ; and he 
has clearly under tbe provisione, as I have 
referred to, a cease of action for an aocoant 
as against tbe appellants. 1, therefore, 
agree with tbe view taken by tbe lower Coart 
that tbe suit is not premature. 

Tbe second point raised wae that, ae a 
sab partner, be mnst accept the accoaote in 
tbe main partnership ae settled between the 
partners of that partnership nnless he can 
show (bat the acconnts have been taken 
wrongly or mala file. This contention is, in 
my opinion, correct. It follows from the 
provisions of section 31 of tbe Boglish 
Partnership Act and tbe Eoglibh cases on tbe 
sabject, which are cited in tbe oasj of OMdatr- 
baram Oh(tty v. Karuthan Ohdty (1), already 
mentioned. Tbe decree which has besn given to 
the plaintiff respondent does not speciBcally 
limit his right to an acoonnt eo as to conform 
with the law jaet mentioned. I would, there- 
fore, vary tbe decree by adding a danse that, if 
the main partnership acconnts have been 
taken in either of the snits pending in regard 
to them or have been otherwise settled, the 
amoQDt fer which appellants are held to be 
entitled ip those accounts will have to bo 
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aaoepted by tbeplamtifE-respondent, unless be 
•an prove that the aeooants have been taken 
or settled wrongly or mala Ude. Bnt I do 
not mean be neaesearily sbonld wait nntil the 
main partnership aaioante are settled, for the 

plaintiff-respondent oan no dooht addaoe evi- 
dense in regard to the share of the appellants. 

A third point whioh has been referred 
to in the argaments, is the date on whioh 
the main partnership should be deemed to 
have terminated for the purpose of the 
aooonnt to whioh the plaintiff-respondent is 
entitled. On the one band, it is urged 
that it has been held to be the 30th Maroh 
1911, and, on the other, that (bis was an 
arrangement not binding upon the plaintiff, 
respondent, who beoame a sob partner of 
the appellants on the understanding that 
the par(nerahip would extend to 30th of 
June 1911, For the purpose of preventing 
any further litigation on this point, we 
think it desirable to say that we see no 
reason to interfere with the 6nding of 
both the lower Courts that, so far as the 
plaintiff is eonaerned, the partnership should 
taken as dissolved on ths 39th of June 
1911, although another date has been 
aseepted in the suits about the main partner 
ship aejounts. That date, no doubt, is 
eorreot on the partieular faets, but at the 
same time it is based on a teohnieality 
Eathep than on any aotual olosing of the 
partnership, and we do not think that the 
P aintiff responaeot should be prejadised 
. iti the aoaount to whiob, subject to 
delimitation I have mentioned, he is entitled. 
1 q the eironmstanaes of the ease, we 
allow appellants l/3rd of their eosts from the 
raspondent, and respondent 2/jrds of his eosts 
from the appellants. 

BMP, A,. J. 0. — This is an appeal against 
.® Aprellate Court’s deoree in favour 
® the plaintiff respondent in a suit filed by 
V® *ab paptn®r against his partner 
ana his partner’s partners. The suit arose 
er the following oireumstanoes : 
ere were three groups of maiu partners, 

Naraii.sing, As-^ndj- 
ttn/S Fatehahan*^, and Hassanaud 

-V- ^wan Wadbumal, The main partner- 
P was entered into on the 2;th August 1909 

The^ ‘0 on the 30tb June VJll. 

thA *? . agreement was bstweeri 

oepfl*^ group of main pa^t- 

• himausing and Narainsing, aad tho 


plaintiff brought his suit in 1912 impleading 
all tbe^ partners of tbe maio partoersfaip. 

Now it is not, to my mind, alear from the 
pleadings exaetly, whether tbe plaintiff asked 
the Court to take the main partnership as- 
counts or whether be was asking that those 
aoaounts should be taken merely as in- 
eidental to an aoaonut between himself and 
his own partner. But having regard to the 
laxity with whioh pleadings in the Mufmsil 
are very often drawn, I am willing to infer 
from these partioolar pleadings that what 
the plaintiff sought was an aooount against 
bis own partner and, with the view of 
taking that aooount, he required bis own 
partner should render an aooount of tbe main 
partnership. That being so, there in nothing, 
to my mind, whioh prevents a sub-partner 
suing his own partiaular partner for an aooount. 

Then, it is oontended (hat that aoooant 
should be taken as of the 30th Maroh 1911 
on whiob date the main partners entered 
into an agreement (o oontinue their partner, 
ship opto the 30th June 19U. But the 
plaintiff’s answer to this contention is to 
my mind oorreot, vit , that bis agreement 
with bis own immediate partner was that 
the sub-partnership should oontinue until 
the 30th June 1911, and hi^ own partner 
cannot by any arrangement with tbe 
partners in the main partnership affeat the 
plaintiff’s rights. Moreover, 1 doubt very 
muoh whether thgre was an interruption of 
the main partnership on the 3'Jth Maroh 
1911. It is doubtful if what took place 
on that date cannot be regarded merely as 
a continuation of the original partnership 
with an agreement to extend it for a period 
beyond tbe date when tbe main partners 
had previously agreed that it should termi- 
nate. 

I, therefore, agree with the order proposed 
by my learned brother. 

Dec'te variei. 


CALCUTTA HIGH COURT. 
Ob:Ginal Civil Sdit No. 1754 of 1919 
April U , 1920. 

Present: — Mr. .Ju«tioe Rankin. 

D. L. D. J. EZRA — PnihTjFK 

I e^sus 

.1. K\ GU B Y— DfeFSNOANT. 

Vi'il I’locedur,- C‘.‘Jc (.Ir? I' 0 IXi 
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tr. 97, 99— Pccrcc for possession ‘•Decroe^holdet 
resisted in obtaining possession — Sii^*^cnant of judg- 
tnent.dehtor, claiming possession — Decree-hol^r, re* 
inedy of. 

0 obtaiuod from E a lease of certain premises, 
one of the conditions of the lease being that the 
lessee could not snb-let without the consent of 
the lessor. Contrary to those terms, 0. sub-let the 
premises to W, wheieupon B, brought a suit for 
possession against Q. and obtained a decree. In 
attempting to obtain possession E. was resisted by 
IK and he thereupon applied under Order XXI, 
rule 97 of the Civil Procedure Code, complaining of 
the resistance. IK. contended that he was in 
possession on his own account and that the decree 
could not be enforced against him in a summary 
procedure under Order XXI : 

Held, that as TK.’s tenancy began before the suit 
for posse.^sion was instituted, ^.'s remedy was by a 
suit against him. [p 971, col. 2.] 

An action for possession based upon forfeiture 
of a term shbuld, for practical reasons, be brought 
against all persons in po.sscssion, including con- 
structive possession, at the date of the suit. [p. 971, 
col. 2 ] 

Mr. A. A. Aveioom, for the Plaintiff. 

Mr. L. P. E, Pugh, for the Respondent. 

• 

JUDGMENT.— This snlt was institoted 
on the 7bh Jaly 1919 by lessor against 
lessee for recovery of possession of certain 
premises npon the determination of the 
term by forfeiture for breach of conditions 
in the lease. The suit was contested by 
the lessee oosaccesEfally, and an order for 
recovery of possession was made on Ifttb 
December 1919, by which the lessee was 
given until the 29th Ftbroary 1920, to 
make over possession. This not being done, 
an order, dated 12th March 1920, was 

obtained by the lessor directing the Sheriff 

to put him into po« 8 O 80 ion. The Sheriff, 
on the 8th April 1920, was obstrocted in 
the execution of this order by a Mrs. Wallace 
who ifl respondent to the present application 
made by the lessor before me as the Judge in 
Chambers'. 

Mr. Pugh, who appears for Mrs. Wallace, 
admits that his client holds ae a tenant 
under tho defendant in the suit. He does 
not tile any affidavit on her behalf; but 
he says that ehe was in possession as 
under teLant before the suit was instituted 
and he indicates a desire to contend, or 
al least a willingnes.s to allege, (on what 
grounds 1 do not know) that tho suit 
was oollu^ive. Mr. Avitoom, for tho le-sor, 
oontends that, though not a party to tbe 
suit, Mrs. Wallace is bound by the decree 


whether her tenancy began before or after 
action brought, that she is in law a privy 
though not a party, and her under-teuanoy 
has determined by the forfeiture of the 
lease. 

It is not absolutely necessary to join as 
defendants all persons in possession : in 
some oircumstauses it may be wrong and 
oppressive so to do : .Qeen v. Berring (1), 
The risk taken by omitting to join any 
such person is tbe risk that after decree 
he may set up a right to possession, 
independently of the lease which has 
become forfeited, whether by equity gainst 
the lessor or by other adverse title. This, 
however, is the extent of the risk and, 
apart from the Code, I should have ^ no 
difficulty in enforcing this decree against 
Mrs. Wallace, her estate or interest having 
some to an end with the forfeiture of the 
lease [Mtnetv. Johnson (2)] and there being 
DO tittle of evidence before me as to the action 


having been collusive. 

There is nothing, however, in the least 
paradoxical in tbe suggestion that, in order 
to get an effective right to actual posses* 
'sion through the Sheriff, a plaintiff must 

make all persons defendants who were in 
possession at the date of his suit. i® 
used to be tbe law in Bugland, and there 
may well be special reasons in favour of 
insisting on this rule in India. I 
to see what the Code provides. 


Mr. Pagh’s tirsfc point is, that the 
pondent comes within rule 36 of Order 
nd that tbe plaintiff has wrongly obtained 
he erder of 12th March 19:^0 under 
nle 35. I do not think there is anything 
Tong with the order. The rules in question 
re simply directed to tbe form of posses* 
ion which tbe Court will give to a 
laintiff. The rights established by any 
Pcree are established inter partes and are 
I ways liable to be denied by 
laiming an interest ; but if the plain i 
as obtained a decree on the footing _ 
rhich he is entitled to actual possession 
od not merely to the form 
ppropiiute to a reversion expectant up 
nothfti's occupancy right, an order 


(O (1906) 1 X. B. 1625 74 L. J. K. B. 62; 92 L. T. 
87: 68 W. R- 326; 21 T. L. R. 93. 

V2Mlt'9U63L. T. 607. 
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under rnle 35 is not bad or void. The 
question is simply whether that order ean 
be enforced against the person objecting 
to its operation. The answer to this 
question must, I think, be given as far as 
any summary procedure is concerned, by 
looking Brst to rules 97, 98 and 99 of 
the same Order. Rule 98 deals with two 
eases, ti«, where the obstruction is occasioned 
without just cause, (1) by the judgment, 
debtor, (2) by some other person at bis 
instigation. Rnle 99 likewise deals with 
two oases of claimants in good faith : 

(1) persons claiming on their own aooonnt, 

(2) persons claiming on account of some 
person other than the judgment-debtor. 

Now, I am certainly not satisded that 
the respondent was acting at the instigation 
of the lessee defendant against whom the 
decree was passed. I cannot, therefore, act 
under rule 98. 

As regards rule 99, if ^'claiming in good 
faith to be in possession ” means ** claiming 
in good faith to have a right to be in posses- 
sion, ’ I am not satisGed in the least of the 
respondent’s good faith. In the absence 
of any affidavit by her, and knowing that 
she holds under the lessee, I think the 
suggestion that the snit was collusive points 
rather to bad faith than good. If, however, 
cited are satieGed by her being 
able to say truly that she is in possession as 
a matter of fact, I have no doubt of this nor 
18 it contested; it is indeed admitted that she 
was in possession as an under-tenant in 
IJecember 1919 at the time of the trial. 

Now, in my opinion, rale 101, which deals 

eame class of person as 

V after and 

not before dispossession by the Sheriff, shows 

j Oft ®. naeauing of the worde in 

ru e 99 is the correct one. The Court has 
on y to be satieGed that the respondent was 

wiii***^^^*®®®**^ °° account and it 

even after dispoesession. 

6 only whieh reioainst co far 

tnna^ 1*®®’ ’* whether this construction 
e abandoned on the ground that it 

filir i”® “^^Ding to the Gnal words of the 
ft ^ view of rule 102, 

in I parsons taking an 

thft i?* are persons “ bound by 

gfonn^”*vr’ objection falls to the 

tha n j the draftsmanship of 

*■ or IS defective even [aa regarde 


them, for such persons are not necessarily 
within rule 98 since they not always act 
at the instigation of the “ judgment- 
debtor”. This trouble, however, does not 
arise at present. 

The result is that, in my view, an action 
for possession based upon forfeiture of a 
term should, for practical reasons, be brought 
againet all persons in possession [including 
constructive possession, which seems to be 
covered by rule 99, Jtfawc^arant v. Fakirckand 
(3)?, at the date of the suit: not that the 
suit is necessarily defective otherwise, but 
because tbe decree will be difficult to enforce 
nnder tbe Court. 

Uclees, therefore, Mr. Avetoom desires 
to contend that the respondent’s tenancy 
began after tbe suit was instituted, I must 
make an order under rule 99 dismissing 
the plaintiff’s application, and must leave 
him to bis remedy by a snit against the 
respondent. Mr. Avetoom disclaiming this 
desire, I make tbe order under rule 99 with 
costs. 

Application dismissed. 

(3) 25 B. 4';8; 3 Bom. L. R. 53. 


f SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 8 op 1917, 
March 18, 1920. 

Fresent:- — Mr. Fawcett, J. 0., and 
Mr. Kennedy, A. J. 0. 

TULSIDAS DULOMAL— Appellant 

tcreue 

WADBRO ALLAHBUX KHAN and others 

— Respondents. 

Limiiation Act (LX of 10081, Sch. 1, Art. 61 — Suit 
to recover defendant’s share of money expended in 
clearing canal — Limiiation appUcahle, 

A private arbitration award provided, among 
other things, for the clearance of a canal by 2^ 
who was to recover from D. a certain ehaje of the 
cost at the time of beginning the work P. cleared 
the canal and brought the present suit to recover 
from D- hia share of the eutos spent in such 
clearance in fix years. The question was as to 
what period of limitation was applicable to the 
suit ; 

Jield, that the period of limitation contained in 
Article 61, Schedule 1 to the Limitation Act applied 
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to the sait, a3 the money that represented D ’s share 
of the clearance expenses was clearly money paid 
by P. for D. [p 973, col Z.] 

Appeal from the deores of the Assiataat 
Jadge, Sakkar. 

Mr. Tolating Khuthalsing, for the Appel* 
laot. 

Mr. Ririaram Mewaram, for Respondents 
Noe. 1 to 5. 

JUDGMENT. 

FaWc^^tt, J. G. — Id this case a desree was 
passed on a private arbitration award, under 
whioh eertain prnpsrties were divided between 
the parties, and it was provided, amongst 
other things, that the olearanse of a aanal, 
ealled Golwab, wonld be effeeted by the 
plaintiffs^respoDdente who wooH reaover a 
14>aDna8, T-pies share of the oost oat of a 
total of IG-annas from the defendants at the 
time of beginning the work. The plaintiffs 
alleged that they had effeoted the olearanoe 
in aeoordanss with the praviaton of this 
deoree from 190i to 1913 and eUimed 
Rs. 3,000 as representing the defendant’s share 
of the oost less Ri. 30 credited to the defend* 
ants for a eertain item doe to them. The 
Trial Oonrt awarded them Rs. 577>5*10 dis- 
allowing all items inoarred before 29 ;h May 
1914, the date of joining the third pUinitiff, 
as time-barred under Artiele 61 of the Limi- 
tation Aot, and some of the later items as 
either not being snffiiiently proved or not 
bsing propsrly debitable to the defendants. 
The Assistant Judge, Sukknr, on appeal 
from this deoisioo, held that Artiele 61 of the 
Limitation Aot did not apply to the oaso, 
and that there beiog no other speoifio Artiele 
applioable, the sait was governed by the six 
years’ rale under Artiele 120. Aoeordinvly, 
be allowed the plaintiffs proved items from 
29th May 1908, bat eonearred with the lower 
Goort in its disallowing eertain items eabsa* 
qaent to the 2^tb May 1911, 

Defendants appeal from thie deotsioD,on the 
gronnd that the lower Appellate Goort erred 
in not holding that the items prior to 2pth 
May 19 j 1 are timo-barred, Mr. Tolasing 
ill support of the appeal has arged that 
Artiele 61 applies or in the alternative 
Artiele 113, 115 or 65 is applicable. As 
regards the latter contention, I agree with 
the view taken in SomjiTKQl v. T^.h■tlal (0, 
that a suit for reeovery of money doe under 
an award ie not a suit for epeoifie performance 

11> 19 lud. Ca3. 376j 8 S, L. U. 148. 


of a oontrast or for eompsnsation for breach 
of oontract withiu the meaning of Articles 
Hi, 11 > and 116; and this eooolusion also 
disposes of Article 65, which relates to a suit 
for compensation for breech of a eertain 
promise. 

Tbs only queetion, therefore, is whether 
Artiele 61 applies in t.he present etss. On 
this poiot it seems to me that the deeieion in 
Sri Raman Lain Mthirai v. Gopal Lilji 
H-iharj) (2) is one which strongly supporle 
that eonteniion. In that ease the plaintiff 
and the defendants were liable in eqaal 
moieties for the expenses of a temple, and 
the plaintiff, alleging that he had paid more 
than his share of expeosso, rued the other for 
the balance, in excess of the moiety for which 
be was liable. It was held that Article 61 
applied. Another case that I think supports 
the eontention is that of Ohaudk^ 

runiv.Ithan Ohander Ro'j (3), In that case 
plaintiff and defendant were so owners of land 
subject to the payment of rent, and the owner 
of (he rent obtained decrees for a large sum 
in arrears aod the plaintiff, in order to save 
the estate from sale, paid off the olaim of the 
deoree holder and then sued the defendant for 
contribution to the extent of defendants’ 
share in the estate. The Indian Courts 
applied Article 61 and on appeal the Privy 
Gonneil, without dhoussion, assumed that the 
Article applicable was 61. In the arguments 
the ruling in Sri Raman Lai i Maharaj v. 
Oopal Lalji Afaliara; (*.:) was eited before 
their Lordsbipp, and though they gave no 
deBoite deoision on the point, yet the ease does 
show, at any rate, that they saw no obvious 
reason for bolding Article 61 to be ioapplic* 
able. There are also various other deoidions of 
the High Courts, in which this Article has been 
held to be applioable to suits for cootribation, 
and it may be noted that in this case we are 
not concerned with the question whether an 
involuntary payment eomes under this Article, 
or whether it applies to a ease whore the 
amount is recovered by the sale of the plaint* 
ifi’s property instead of being directly paid 
by the plaintiff. Tbo woids ‘ for money 
payable to the plaintiff for money paid for 
the defendant ” are very wide, and prma 
fjcie T cm see no reason for holding that 

12) 19 A. 211; A. W.N. (1337) 4'lj 9 Ind. Uoo. 

£4'! 25 I. A. 95; 2 C.,W. N. 403; 7 Sar. 
V. 0. J. 29^ 13 Ind. Deo, (.v. s.) 660. 
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^bey do not oover a oaee like present. 
Mr. Uirdaram for tbe respondente oited the 
ease of Vitu^anadha Vi.ia Rumara Bangaioo v. 
B. G. Orr (4), as being against the appellant’s 
eonteotion. That viaa a case where the 
plaintiffs bad exeonted oertain neoeesary 
repairn to a tank wbiflh irrigated their lands 
and tbe defendants’ lands and also the lands 
of other persons. After eompleting the 
repairs they Bled a snit for oontribntion 
against the defendants, relying on sestion 70 
of the Contraot Aet. It was held there that 
Artiole 120 and totArtialeBl of the Limits* 

lion Aet was applieable to tbe ease. Bnt it 
wonld eeem from the judgment that that 
view was mainly based on tbe fact (bat it is 
an essential part of tbe eanse of aotion nnder 
section 70 of the Contraot Act that the defend- 
ants shall have reeeived a benefit from what 
tbe plaintiffs have done. Mr. Jastioe Oldfield 
in his judgment points out that in oertain 
oaees where the benefit is immediate, the oaee 
oanfall under Article bl, but diatingaishea 
tbe ease where the benefit will only ariee at a 
sobfcqoent stage, and tbe plaintiffs’ oanee 
of aotion will not be oomplete until the sub* 
Aeqnent stage is reached. In tbe present 
eaee the award vesta a right of reoovery in 
the platntiffe at the time of (he begicniDg of 
the work, and, therefore, any payment made 
by them afler tbe beginning of tbe work 
can olearly be held to be a payment made 
60 far the defendants’ share is oonoerced for 
the defendants ; and the claim is based on the 
efendants’ liability under the award decree 
an not on the application of the provisions 
of section 70 of tbe Contract Act. Therefore, 

0 not think that tbe rnling 1 have just 
mentioned is good authority for holding that 
Article 61^ does not apply. Tbe Assistant 
Q 86 ID his judgment gives two reasons for 
Article 61 oannct apply. He says 
y*. ^ . ®aoie of action is not merely that 
j 1 P aintiffs have paid this money for tbe 

I^L J®!® oircomstanees from which 

e lability to re pay arises without regard 

agreement, but that both the 
gbt to incur the experees and the right to 

j ^ of them aroee niidera 

fv’ i .1 n 3 yBelf understand why the 

andor liability of the defendants arises 
of A should prevent the application 

Article 61 except, of eouree, so far ULo 

(■*) 45 Ind. Cae. 766. 


ease might, therefore, fall under Article 99 
But in oaees where Article 99 does not apply' 
then 1 can see no sufficient reason for not 
applying tbe general Article 61. Nor is 
there anything in this Article which eaystbat 
the liability to re-pay should arise without 

regard to any prior agreement. It seems to 

me that the ordinary case under Article 61 

would be the result of some prior agreement. 

No authority m support of this view was 
brought to our notice in the arguments. 

The second reason that he gives is that, "if 

Article 61 were applicable tbe limitation 
period would begin to run from the date of 
payment whereas in tbe present ease tbe 

time for recovering tbe money has been fixed 

by the decree to be that when tbe clearance 
work 18 begun. This was supported by Mr. 
Hirdaram, but I agree with Mr. Tolasingthat 
the fact that a different time is fixed in the 
award for the liability commencing to tbe 
time fixed in Article 6l for tbe period of limita* 
tion beginning to run ie quite immaterial. Tbe 
mam factor of importance in deciding whether 
a particular suit falls under a particular 
Article of the Limitation Act is, tbe descrip* 
^on of tbe suit in tbe first column of the 
First Schedule, and the description of tbe time 
from which tbe period begins to run in tbe 
third column could at most be an ancillary aid 
to the construction of tbe first column. Here 
the third column adds nothing to tbe descrip, 
tion in the first column that affects its con- 
sti action. In the ciroumstancee of tbe 
present case, I think (bat tbe money that 
lepresented the defendants share of the 
clearance expenses was clearly money paid by 

the plaintiffs for the defendants, and I think 

the Trial Court was right in applying Article 
61. 

I would, therefore, reverse tbe lower 
Appellate Court’s decree and restore that of 
the Subordinate Judge of Shikarpur with 
ecets throughout. 


Ksnkidt, a, J, C,>— I agree. 


Beirev reversed. 
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CALCUTTA HIGH COURT. 

Appeal from Oriqinal Decree No. 275 

OP 1918. 

March 15, 1920. 

Present: »Jn8tioe Sir Ernest Eletober, Kt., 
and Mr, Jaetioe Ghose. 

SAROJINI DASI — Appellamt 

versus 

RAJLAKSHMl DASI — ReoPONdbnt. 

probate and Administration Act (T of 1881), s. 16 

IFi'i?, proceedings to establish, validiti/ of-^Exccutor, 

general citation to — Kon-appearance of executor — 
Special citation — Lctters of Administration — Procedure 
Executor, when can renounce executorship. 

Where in proceedings to establislk a Will, a general 
citation is issued to the executor named in the 
Will to attend and watch the proceedings, and ho 
fails so to attend, and the validity of tho Will is 
established, the Court ought to issue a special 
citation under section 16 of the Probate and Ad- 
ministration Act to the executor, and, in the event 
of his renouncing or failing to accept the executor, 
ship within the time limited for the acceptance 
or refusal thereof, to issue Letters of Administra- 
tion with a copy of the Will annexed, [p. 974, col. 2; 
p. 975, col. 1.] 

An executor is not bouml to renounce his executor- 
ship until the validity of the Will is established, 
[p, 975, col. 1, 3 

Appeal agaiust the deoree of the Additional 
Distriat Judge, Daooa, dated July 29tb, 
1918. 

Dr. Sarat Ohandra Basak and Babu 
Nabadwip Ohandra Sahn, for the Appellants. 

Babus Vpendra Lai Boy and Jitendra 
Ooojnar Sen Qupta, for the Respondent. 

JUDGMENT. 

Fletcber, J. — This is an appeal preferred 
by the objectors against the judgment of the 
learned Additional District Judge of Dacca, 
dated the 19th July 1918, direoliug Lstters 
of Administration with a copy of the Will 
annexed of one Rebati Mohan Saha Biswas 
to issue to the petitioner. Dr. Basak, who 
appears for the appellants, with his customary 
fairness admits that, having regard to the 
opinion of the learned Judge expressed in his 
judgment with reference to the oral 
evidence, it would not be possible for him to 
challenge the Gndings arrived at by the Court 
below. That is obviously so. The Judge bad 
the opportunity of seeing the witnesses and 
examining their demeanour and, on a 
oonsideratiou of the facts, he arrived at a 
definite oonolusion as to the credibility of 
the witnesses. That finding cannot ^ be 
displaced. But the point that has been raised 
in support of the appeal is this : there waa 


an executor named in the Will. The general 
citation went to the executor to be made a 
party to the proceedings. He did not. 
appear. But still he was a party to the 
proceedings and the Will has been established. 
Now, the executor would strictly, io the 
first place, be the person to obtain Probate of 
the Will under the law. In this case, Letters 
of Administration with a copy of the Will 
annexed have been directed to iesue to the 
respondent. The question that we have got 
to consider is — Is the aouree adopted a 
right one?” Now, section lo of the Probate 
and Administration Act provides that 
Letters of Administration in a case like this 
shall not be granted to any other person 
until a citation has been issusd calling 
upon the executor to accept or renounce bis 
executorship. Section 17 provides the manner 
in which the renunciation of the executor- 
ebip is to be made. Section 18 provides 
that, if the executor reuonnae or fail to 
accept the executorship within the time 
limited for the acceptance or refusal thereof, 
the Will may be proved and Letters of Ad- 
ministration with a copy of the Will annexed 
may be granted to the person who would 
be entitled to adminietration in case of lotes* 
taoy. It is not denied in this case that, up to 
the present, no special citation, such as is 
mentioned in section 16 of the Probate and 
Administration Act, has been issued. The 
citation issued on the executor was the ordi- 
nary citation to attend and watch the pro- 
ceedings. The Will has been established in 
his presence, but the citation under section 
16 has not issued. Now, what is to be done 
in a case like thisP It is quite clear that the 
Judge was wrong in issuing Lstters of 
Administration with a copy of the Will 
annexed, because he acted with clear dis- 
regard to the provisions of section 16 of 
the Probate and Administration Act, The 
point evidently was raised before the 
learned Judge, because it appears m his 
judgment and the remark that the learned 
Judge made thereon, was that he declined 
to consider the point in the case, We have 
to consider it and it seems to me that we 
ought to set aside the grant of Letters of 
Administration with the Will annexed. What 
ought now to be done is this: the executor 
wesJNpirfc; to the proceediugs establishiog 
the Will. The Will was clearly establiehed 
in the presence of the parties, and, amongst 


INDIAN OASiS: 


975 


V«l. LX] 


MieiHUMISSi V. KiNIZ SUGHRi. 

others, the exeeator was served with a 
general eitation to attend and watoh the 
proeeediogs ae a party to the eait, so 
the validity of the Will is established. It 
is quite elear that, uoless and until the 
validity of the Will was established, the 
exeoutor was not bound to aooept or renounoe 
his ezeentorship. He eonld not be eom- 
pelled to say whether he would aooept or 
renounoe the ezeontorship until the Will was 
established. But onoe the Will was estab* 
lisbed, the ezeoutor is now bound to aooept or 
renounoe his ezeoutorship. The proper order 
would be to set aside so muob of the order 
of the Court below ae directs the issue of 
Letters of Administration in respeot of the 
estate of the deoeased with a oopy of the 
Will annexed and in lieu thereof direct that 
Court to issue a speoial citation to the 
ezeoutor named in the Will as mentioned in 
seotion 16 of the Probate and Administra* 
tioB Act and, in the event of the ezeoutor 
renouncing or failing to aooept the executor* 
ship within the time limited for the aooept* 
anoe or refusal thereof, to issus Letters of 
Administration with a oopy of the Will 
annexed tp the present respondent, Rajlak* 
shmi Daei. 


The only other question that we have got 
to deal with in this oase is the question of 
^oets. It is quite olear that the appellants 
Were compelled to oome here. They have 
got an interest in seeing that the ezeoutor* 
ship 18 entrusted to the person the testator 
flsleoted. Moreover, the point raised in the 
appeal was raised before the learned Judge of 
he Court below and pressed on him; but the 
earned Judge said that be declined to oonei* 
*^^®*‘®fore, the appellants were com* 
polled to prefer this appeal. In these eir* 
•amstanoes, I am of opinion that both parties 
are entitled to recover their ooste in this 
appeal out of the eetftte of the deceased. As 
*'6gard8 the costs of the Court below, we see 
DO reason to disturb the order made by the 
learned District Judge. 

Qhobe, J,— I agree. 


Oa$e remanded. 


ALLAHABAD HIGH COURT. 

Fi&st Appeal prom Ordib No. 91 

OF 1920. 

Deoember 2t, 1920. 

J'resent ; — Mr. Jnstioe Piggott and 
Mr. Justice Walsh, 

Muiammnt MASIHUNNISSA and oratRS 
— Defendants — Appellants 
versus 

Musammat KANIZ SUGHRA— 

Plaintiff — Respondent. 

Civil Procedure Code (Act V o/1908), s, 105 (2) 
0. XLI, rr. 23, 25, 26 — Appeal, second — Remand by 
Single Judge under T.23—^mand order, no appeal 
againsl—Order, correctneas of, whether can be ques- 
tioned at later stage — Remand under r. 25 — Appeal 
coming before different Judge or Bench— Order, ivhe- 
ther binding. 

Where in a secoud appeal a party subinita to 
an order of roinaud made by a Single Judge of a 
High Court, under Order XLI, rale 23, Civil Pro- 
cedure Code, from which an appeal lies ho cannot 
dispute its correctness at a later stage of the appeal. 
rp.976, cot. 2.] 

Where, however, a Judge of a High Court has 
remitted issues under Order XLI, rule 25, of the Civil 
Procedure Code, and the appeal subsequently comes 
up for disposal before another Judge, or Bench of 
the Court differently constituted, tho Bench which 
is seized of the appeal, and on which the law oasts 
the burden of dually disposing of tho same is not 
bound by tho ordor remitting the issues, and may 
consider whether the order was a proper one, and, 
if it comes to tho conclusion that it is not, it can 
ignore the lindings on tho remanded issues and 
auy evidence which may have been takeu after tho 
order remitting the said issues, [p. 976, cols. 1 & 2] 

First appeal from the order of the Subordi- 
nate Judge, Saharaupore, dated the 8th of 
Marsh 1920, 

Mr. Ibni’Akmad, for the Appellants. 

Mr. ti. A. Baidar, for the Respondent. 

JUDGMENT. — The plaintiff in this oase 
sued for posseseion over a half share in a 
oertain house. The defendants pleaded that, 
whether or not the plaintiff bad a good title, 
neither she nor the transferors from 
whom she olaimed had been in possea* 
sion within 12 years of the institution of the 
suit. They further pleaded that they them- 
selves bad been in adverse possession for 
more than 12 years prior to the institution 
of the suit. The first Court dismissed the 
suit as barred by limitation, and that finding 
was upheld by the Court of first appeal. 
On seoond appeal a learned Judge of this 
Court held that the deoision of the two 
Courts below bad prooeeded upon au errone- 
ous view of the law. He treated the fiadiog 
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of tha lower Appellate Coart ai aaioanting 
to Dokhiog m'lre than a Qaiiag that the 
plaintiff and her traoeferore had not been 
in aakoal pos^eseion within 12 years of the 
inetitatioD of the eoib. He held that it bad 
not yet been determined whether the plaint 
iff’s traneferore bad been oneted by the 
defendants so as to set limitation rnnaing 
in favonr of the latter and against the 
plaintiff and her transferors. On thia view 
be set aside the desision of the lower 
Appellate Court and remanded the ease to 
that Court under Order XLI, rule 23, of 
the Code of Civil Prosednre, for a decision 
on the merits. The lower Appellate Coart 
bae DOW reeorded a Boding that the defend- 
ants have failed to prove onster, i.e,, the 
defendants have not aatisBed the lower Ap> 
pelUte uoark that their possession bad beaome 
adverse to that of the plaintiff's vendors 
more than 12 years prior to the institation of 
thissnit. Upon this Boding the lower Appel- 
late Court has set aside the dearee of the 
Trial Court and has onoe more passed an 
order of remand under Order XEiF, rule 
23, of the Civil Proaedure Code, direating 
the Trial Court to dispose of the suit on the 
merits, the issne of limitation being Bnally 
determined in favour of the plaiutiff. The 
appeal before ue is against this order of 
remand. The Brst point taken is, that the 
Oourt of Brst instanae had found that the 
defendants bad been in adverse possession 
and that this finding had been upheld by 
the lower Appellate Court before the seaond 
appeal to this Court was filed, lo effeat, 
we are asked to re ooosider the aorreotness 
of the order of remaud passed by the Single 
Judge of thia Court when disposing of the 
second appeal. There is authority for the 
proposition that, where a Judge of this 
Court has remitted issues under Order XLI, 
rule 25 of the Code of Civil Proaedure, 
and the appeal subaequenily oomes up for 
disposal before another Judge, or a Benah 
of this Court differently aonstituted, the 
Benah whioh is seiasd of the appeal and 
on whiab the law oasts the burden of finally 
disposing of the same is not bound by the 
order remitting the issues. It oan oonsidpr 
the question whether that order was a 
proper one and, if it oomes to the aonolosion 
that that order should never have been passed, 
it oau ignore tbefiodiDgsou the remanded 
i.;.jU03 ovidonoo whioh may havo 


baan taken after the order remitting the 
said issues. The raasou for this is obvioas. 
No appeal lies against the ordsr ramitting 
issues, nor does that order dispose of the 
peudiog apoeal, Consequently, the Tribunal 
whioh undertakes the responsibility of 
finally disposing of the appeal is seized of 
the entire ease and has jurisdiotion to re- 
oonsider the propriety of an interim orde**, 
euoh as that remitting issues, passed by 
another Judge, or by a Benah differently 
ooDstituted. In the present ease the Single 
Judge of this Court disposed of the appeal 
then pending before him finally by means 
of his order of remand, wbiah was not 
under Order XLI, rale 25. but under Order 
XLT, rule 23, of the Civil Proaedure Code. 
We have no responsibility for the result of 
that appeal. The deoiaion of the Single Judge 
of thie Court aould have been oballenged by 
appeal under the Letters Patent and was not so 
oballenged. The prioaiple laid down in seotioo 
105, olause (2), of the Civil Proaedure Code, 
whioh prohibits a party, after submitting 
to au order of remand from whioh an appeal 
lay, from disputing its oorreatuess at a 
later stage applies also to the ease now 
before ns. We are satisfied that the appellant 
is not entitled to oballenge the oorreatness 
of the order of remand passed by this Court 
on the eeoond appeal. As the oase etands, 
thie finding disposes of the appeal before 
ns. Whatever may have happened previously 
the lower Appellate Court has no « reoorded 
a finding that adverse possession for 12 
years prior to the institution of the suit 
is not proved on behalf of the defendants. 
That is a finding of fast which oaonofc 
be sQaaesefally impugned on any of the 
grounds taken in the memorandum of 
appeal before us. Thie appeal, therefore 
fails aud we dismiss it aaoordingly with 
costs. 

Appeal ditmmed. 


Tel. LX] 
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OALOUTTA HIGH COURT, 

Oaioimi, CiviL Suit No. 227 of 1917, 
Marob 17, 101^0. 

Preient:^M.r, Jastiae Rinkin. 

DASARATHY SINHA— Plaint.ff 

versus 

MAHAMULTA ASH— Dfpemdawt. 

Insolvency —^Bankmpt, undischarged, after-acquired 
property of, title to— Stranger, right of, to dispute. 

It is not opeu to a straugei* to dispute, as against 
an undischarged bankrupt, his title to after acquir- 
ed property, without alleging and proving that the 
OflSoial Assignee has intervened, [p. 979, col. I.] 

Sir. H. D. Bose, for tbe Plaintiff. 

Mr. Avetoom, for the Defendant. 

JUDGMENT. — This is a eait hronght in 
Pabroary 1917 by Daaarathy Sinba, who 
tlaime to be entitled to an nndivided eight' 
annas interest in oertain premises in Caloatta, 
known ae No. 21, Harodhone Lane. The 
plaintiff’s olaim is made on these lines. He 
says that these premises belonged at one 
time to a joint Hindn family of wbiob Jitram 
Rakhit and Ramsabek Rakhit were the 
members. Tbe plaintiff has sat oat tbe 
varions steps in bis title, bat these do rot 
soneern tbe present qaestion nntil we oome 
down to a eonveyanee, dated tbe let Deoem* 
ber 1911, from one Srimanto Kumar Datt 
to one Joygopal Pal. It appears that 
Joygopal bad a vesting order made against 
him on two oooasioas nnder the Indian 
Insolvenoy Aet, being the Imperial Slatate 
11 & 12 Viotoria, Chapter 21 of lfe48. 
Aseording to the admissions made by the 
plaintiff’s witnesses, and aeoording to the 
original doooments prodnoed, these orders 
were made on the following dates, the first 
on the 2nd Deoember 1899 and the second 
on tbe 4th May H05. It appears that, in 
^e ease of neither insolveney, did Joygopal 
°el get bis final dissbargp, though in the 
first insolTensy he got an order for his per* 
•onal dissbarge cn tbe 5th Juno HOO. 
After his death, namely, on the 26th August 
1^15, one Sbahai Narain Pal took a aonvey- 

premises in qaestion from the 
Administrator appointed by the Court to 
Joygopal Pal’s estate. Sbahai Narain Pal, 
Aoaording to the plaintiff’s evidence, was a 
mere benamidar for himself, and it appears 
that on tbe 26th May 1916, be eiesnied a 
eed of relinquishment to the pluintiff, 
thereby vesting in the plaintiff all the rights 
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that acorned to the purobaser under tbe 
transaotioD of 25tb August 1915. 

Tbe defendant is sned as a person in 
possession of an interest in tbe premises in 
question, and, aosording to the plaintiff’s 
case, tbe defendant is a purobaser of the 
interest that at one time belonged to one 
Ram Sabek Rakhit and afterwards to bis 
adopted son, Rajeasur Rakhit. The issue- 
in the ease are, broadly speaking, tbe quess 
tion whether the plaintiff can prove his 
title, and the qaestion whether tbe plaintiff 
has been ont of poesession or tbe defendant 
in adverse possession for 12 years before the 
dare of tbe institotion of tbe suit. 

Tbe defense, so far as tbe allegations in 
the plaint are sonoerned, does not admit tbe 
various steps in title wbioh the plaintiff has 
pleaded and it also raises the qaestion whether 
tbe transaotioDS were fiotitioni*, but it does 
not in any way expressly refer to tbe faot of 
either of tbe two insolvenoies of Joygopal 
Pal. Those insolvenoies bavs apparently 
been brought to the notioe of the defendant’s 
advisers at a late stage, if not actually 
during the conduct of the plaintiff’s case, 
la this state of things, at the end of tbe 
plainiiS’s evidence and after be has closed 
bis case, Mr. Avetoom, for tbe defendant, 
takes the point that, in view of tbe faot of 
these insolvencies under (he Act of 1848, it 
appears that Joygopal’s administrator had 
no title whatsoever to convey ; that tbe title 
vested in tbe Official Assignee, and that, 
therefore, tbe plaintiff'o case should be dis* 
missed without oalling upon the defendant, 
tbe ground bsiog that the title has been 
shown to be vested in some one else accord- 
ing to tbe plaintiff’s evidence. 

1 am going to consider this matter from 
two points of view. I am going to consider 
first, whether 1 ongbt, at this stage, to stop 
tbe case and dismiss tbe plaintiff’s snit. If 
the answer to that question is in the negative, 

I will then proceed to consider what amend- 
ment.*, if any, I onghtto allow Mr. Avefcoom’s 
clients to introdnoe into their pleading. 

Now, the section of the Act of 1848 opon 
which the first question turns is section 7, 
and that section is one which runs upon 
very well known lines, or, more correctly, 
npon lines which, almost a hundred years 
ago, were very well-known in the Oootts, 
The wording of it is as follows:— 
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" That apoD Sling of any saob petition as 
is aforesaid, it shall be lawful for the said 
Goart and the said Gonrt is hereby antboris* 
ed and required to order that all the real and 
personal estate and eSests of snob petitioner, 
whether within the territories within the 
limits of the Charter of the East India 
Company or without, except the wearing 

apparel and all debts due 

to him and all the future estate, right, title, 
interest and trust of the said petitioner in 
or to any real or personal estate or effects 
within or without the said territories which 
such petitioner may purchase, or which may 
revert, descend, be devised or bequeathed, or 
come to him, and all debts growing due to 
him before the Court shall have made its 
order in the nature of a certiBcate as here* 
inafter mentioned, do vest in the Official 
Assignee for the time being of the said 
Court, and that all books .... in any way 
relating to such petitioner’s estate and 
effects in his possession or under bis custody 
or control, shall be deposited with such 
Assignee, and such order shall be entered of 
record in the said Court and such .... and 
shall instantly and without any conveyance 
or assignment, vest all the real and personal 
estate, effects, and debts as aforesaid .... 
and shall bold and stand possessed of the 
same for the purposes and in manner herein* 
after mentioned.” 

It is quite true that, on the face of this 
section, what may be called after>aeqnired 
property” is just as much, and apparently 
just as quickly, vested in the Official Assignee 
as is the property which belongs to an 
insolvent at the moment when the bank* 
rnptcy commences. The words shall in* 
stantly and without any conveyance or 
assignment” are directed to show that the 
older form of practice by which the Com* 
missioner in Insolvency executed a deed of 
assignment in favour of Assignees is no 
longer to obtain under this Act of 1848. 
There is no doubt, however, upon the autbo* 
rities that, although on the face of this section, 
“after-acquired property ” and property 
acquired previous to insolvency appear to be 
on the same footing, there is in fact a sub* 
stantial difference between the vesting in 
one case and the vesting in the other. That 
matter is now amply covered by authority, 
it is concluded by the authority, first of 
all, of the Privy Council in the case of 


Motes Kerakoote v. Ben'amin Brooks (1) and 
by later authority in the case of Kristoeotnul 
Mitter v. Sureth Ohunder Deb (2), by thedeoi* 
sion of Fatimabibi v, Fatimabibi (3) and the 
case of Rowlandson v. Champion (4). All these 
oases agree in this — that the reasoning laid 
down in England in the case of Herbert v. 
Sayer (5), is applicable to the Act which I 
have now to construe. That' being so, the first 
point which Mr. Bose takes is that, although 
in a case as between the Official Assignee 
or bis assigns and the insolvent or some one 
claiming under him, as having acquired a 
right in “ after acquired property,” there 
may be a question whether the full doctrine, 
afterwards more precisely formulated or 
developed in the case of Cohen v. Mitchell 
(6), applies or does not apply to these 
transactions in Calcutta land, this much at 
all events is certain and is unchallenged by 
any case, tit , that it is not a defence which 
a stranger can take as against an insolvent 
or some one claiming under him, to say that 
the right in question was the ' after acquired 
property ” of an insolvent and is vested in 
the Official Assignee unless he also can 
plead and prove that the Official Assignee 
has intervened. The case of Herbert v. 
Sayer (5), which I have referred to, has 
apparently been some times thought to go 
the whole length afterwards covered by the 
decision of Cohen v. Mitchell (6). With that 
view I am not prepared to agree, but the 
exact point decided in Herbert v. Sayer (5), 
is the point which Mr. Bose takes. Herbert 
V. Sayer (5) was a decision as to the validity 
of a demurrer. The defendant in that case 
had taken a plea, etc. Plea No, 7, alleging 
the proceedings in bankruptcy, the appoint- 
ment of the Official Assignee, the fact that 
the estate did not produce nor has as yet 
produced sufficient to pay off the creditors; 
that the bill of exchange sned upon was 
endorsed to the plaintiff and the cause or 
causes of action thereon accrued to Lim 


(1) 8 M. I. A. 339} 4 W. R. 61 (P. C.)i 1 Suth. P, 
C. J. 426; 1 Bar. P. C. J. 778j 19 E. R. 659. 

(2) 8 C. 656| 12 0. L. R. 263; 4 Ind. Doo. (n. s.l 


:58. 

(3) 16 B. 462; 8 Ind. Doo. (n. b.) 780. 

(4; 17 M. 21; 6 Ind. Deo. IN. «•> lA 

(5) (1844) 6 Q. B. 966; 2 D. & L. 495 18 I. J. Q- 
3. 209; 8 Jur. 812; D. & Mer. 723; 114 b R. 1612. 

(6) 1 1890) 26 Q. B. D. 263 at p. 266; 69 y- 
,09| 68 L. T. 206; 88 W. R. 661; 7 MorroU 207. 
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after the said tigoiDg and writing of the 
last oertifioate. In other words, what was 
pleaded is, that the plaintiff was suing 
upon the after»aoqaired right of an 
insolvent, and that the insolvent, having 
no rights of his own, sonld not maintain 
the aotion. Now, the ezaot deoision of the 
Oonrt upon that matter was that the 
insolvent had a good right ezoept against 
the Assignees and that, as the plea did 
not state that they bad interfered, it did 
not sontain a oomplete defense. In other 
words, the Offisial Assignee himself and, 
of eourse, an assign from him may dispute 
the title whish an insolvent has, or has 
purported to give, to his after-aoqnired 
property; no stranger may dispute that 
title ezoept upon eondition that be allege 
and prove that the OfHoial Assignee has 
intervened. 

Now, that question is an entirely differ- 
ent question to the one whioh arises in 
oonneofion with the dootrine of OoHen v. 
Mttchdl (6). In oonneotion with that 
dootrine the questions that arise are, 

whether, at the time when the insolvent 
purported to give the right, the Offijial 
Assignee bad intervened or not, and 

whether the purahaser from the insolvent 
took for value and in good faith. It may or 
may not be, either in England or in India, 
that oertain interests in land are not 
within the soope of the dootrine of Cohen 
V. Mitchell (6). To my mind, it is an- 
other proposition and one unsupported, so 
far as I know, by any authority, to say 
that the narrower rule in Herbert v. Sayer 
(5) is subjeot to any ezoeption in the oase 
of land. In order that the rights given 
by the Statute in after-aoqnired pro- 
perly shall enure to oreditors only and 
shall not be used by strangers to en- 
large their own rights, any mere third 
person desiring to plead the bankrnptoy 
as a defeot in the title whioh an insolvent 
has purported to give to some one else in 
his after-aoqnired property, must show that 
the Offioial Assignee has iu’ervened. 
There may be— I think there are — other 
reasons for preventing this very speoial 
kind of juit tertii from being made to 
serve the ends of a stranger even in 
astions to whioh juit tertii is in general a 
defanoe. Bat the reason stated applies to in- 
lereit in land as fully as to any other interests; 


though it may well be that the reasons 
given in New Land Vevelopment Association 
and Gray, In re (7) for ezempting oertain 
interests in realty from the wider dootrine 
of Oohen v. Mitchell (6) were well-founded, 
The soope of that ezemption has sinoe been 
narrowed; Clayton and Barclay's Contract, In re 
(8), Kent County Gas Light and Ko\e Co. Ltd, 
In re (9) and its prinoiple doubted , O^cial 
Receiver v. Ooofte (10)1 ; the exemption has 
dually been abolished by Statute so far as 
England is ooQoerned, But, for my purpose, 
and with referenoe to the authorities binding 
upon me, the important thing to notioe is 
that in no one of the oases has the rule 
in Herbert v. Sayer (5) been relaxed. 
Ratelandeon v. Champion (4), Bird v. Phih 
fott ill), Ojfficial Receiver V. Cooke (10) and 
London and County Contracts Lid. v. Tallack 
(12) are oases where the Offioial Assignee or 
a purobaeer from him was one of the parties. 

On the drst point, and for these reasons, 
it seeme to me that it would be wrong 
cf me to dismiss the plaintiff’s aotion at 
the end of his evidenoe. 1 treat this for 
the momeut not as a matter of pleading 
but as a matter cf proof. There is not 
only no pleading before me, but there is 
no proof before me, that, at the date when 
this aotion was brought or indeed at any 
other date, the Offioial Assignee, in respeot 
of this property, No. 2J, Harodhone Lane, 
bad ever inteivened at all. That being 
80 , 1 oannot stop the oase at the 
end of the plaintiff’s evideuoe, and I oannot 
now dismiss the aotion. 

The aotion, therefore, must go on, and I 
have to oonsider Mr. Avetoom’a applioation 
for leave to amend, and it is neoessary for me 
to make up my mind as to what leave 1 
propose to give. Wbat 1 propose to do in 
that mailer is this : I shall allow Mr. 
Avetoom by an amendment to raise the 
faot of eaoh of those two insolvenoies, I 
shall allow him also to aver and give him 

(7) (1892) 2 Ch. 138; 61 L. J. Ch. 323; 66 L. T. 401: 

40 \Y. R. 295. 

(8) (1895) 2 Ch. 212; 64 L. J. Ch. 615; 13 R. 656; 

72 L. T. 764; 43 W. 11. £4U; 2 Jlaneou 345; 69 J. P. 
489. 

(9) (1909) 2 Ch. 195 p 201; 78 L. J. Ch.626; 100 L. 

T. 983; 16 Mauson 185. 

(10) (1906) 2 Ch. 661; 75 L. J. Ch. 767; 13 Mausou 
837- 

(11) (1900) 1 Ch.822; 69L. J. Ch. 487; 82 L. T, 

110; 7 Manson 251. 

(12) (1903) 61 W. K. 408; 19T. L R. 166. 
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an opportunity of prov»nfr, if he oan, that 
at any date down to the dat^e of the bringiog 
of this aation, the OfiBaial Assignee bad 
interTened, bat I will not allow any amend* 
ment whioh alleges an intervention by the 
Offiiial Assignee alter tbe date on whish 
this plaint was filed. My reason for that ip, 
that if it is open still to the Offiiial Assignee 
to claim the benefit of any jadgment which 
the plaintiff may recover in this aetion, it 
is maoh better that that ehonld be done in 
separate proceedings, and it may or may 
not be done in the Insolvency Court, but any 
such claim as that I am going to keep out 
of this aetion. It may well be that as bs- 
tween the plaintiff and the Official Assignee 
there are by this time many complicated 
questions. While I shall allow these defend- 
ants to allege speeifioally and found upon 
any intervention by the Official Assignee, 
before action brought, I am not going to 
allow this suit to be defeated by anything 
that tbe Official Assignee might do for tbe 
first time now. On those terms, if Mr. 
Aveloom’s client produces iu writing the 
amendment to the written statement whish 
he proposes to make, I shall allow it. So 
far as the plaintiff is concerned, if there are 
any matters whioh require specific pleading 
after that, I shall be able to deal with that 
question later. 


PATNA HIGH COURT. 

ApPEiL PROM Original Dscrec No. 173 

OP 1918. 

March 1. 1921. 

Pn’senl-. — Mr. Justice Das and 
&Ir. Justice Ross. 

RAMGULAM SAH0 and oroBRS — 

APPELIiiNTS 

tfrAui 

DURGA PER3HAD— PLAiHr.PK 
AND GAYA PERSHAD and othirs — 
Dependants — Respohdents. 

Ciii't Pivccdiiic Code (.4ct V of lOOi), 0 XXXtl, 
■j^CoinpromiiC—iliitor^Exprc.'^s approval of Court, 

uhether iitccesar'j. 

'I'l'- tiiuicUoii ol' llic Court to u lompiomi’je ou 
liulf ut uiiiioic; oftnuot ho iiifciicd merely from 


the facts that the petitioa of cempromiso gave 
notice to the Court that the interests of the miners 
were intended to be affected by the compromise, 
and that the Coart passed a decree in accordance 
with the compromise, [p. 923, col. 2.] 

The attention of the Court mast expressly be 
drawn to the fact that the minors’ interests are 
affected by the compromise and the approval of the 
Court must be obtained, [p 9S*, cols I & 2 ] 

It is only when leave is asked to settle the case 
on behalf of the minors that the vigilance of tho 
Court is attracted and the Court is called upon to 
examine the terms of tbe settlement for the purpose 
of protecting the interests of the minors, [p. 982, 
cols. 1 & 2.j 

Appeal from a desiaiou of tbe Additioual 
Sabjrdiuate Judge, Gjapra, dated tbe IHh 
August 1918. 

Mr. Kulwanl Sahai for Mr. BajenJra 
Prasad and Mr. Sambhu Saran, for tbe Appel* 
lants, 

Messra. ijtvar.anian Ray and Ram Prasad, 
for tbe Reepondente. 

JUDGMENT. 

Da<, J.T-Thie was a suit for parkitiou. 
Tbe material defence was that there was 
a previous suit for partition by Gaya Per* 
shad, tbe father of the plaintiffs, on hie 
own behalf and on behalf of the plaintiffe 
wbioh wae compromised on certain terms 
which are binding on the plaintiffs. To 
this tbe plaintiffs replied that they were 
not parties to the compromite decree at 
all and that’,"' in fact, the previous suit was 
oompromieed in contravention of tbe express 
pi ovision of Order XII, rule 7, of tbe IJode, 
that is to ear, it was compromised without 
the leave of the Court having been obtained 
and that, accordingly, they are entitled to 
ignore the ooneent-decree and to ask to bo 
placed in the same position which they ocou* 
pied before that decree was paesed. 

In order to determine tbe point which 
has been argued before ns at great length, 
it is necessary to deal with the antecedent 
events and to see bow those events affect the 
plaintiffs. 

In li02 there was a suit by 
Persbad againet Ramgolam Sabu and 
others for partition of joint family properties. 
That suit was compromised and a decree was 
pssied in accordance with tbe petition o 
comnromiEe. The petition of compromise 

ran as follows? — , 

“ In the above suit a compromise has 

been made between the plaintiff and the 
defendants. Whatever property has been 
uieulioued iu tho plaiut is correct. Aue 
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plaintiff has one-nintb ahare therein and be ia 
in poaseeeion of his one ninth share jointly with 
the defendants. At present there ia no 
nesesaity to have partition of hia share 
under the amioAble settlement arrived at, 
rather, possession will be held jointly, 
Henoe yonr petitioners file this petition 
and pray that the plaintiff’s possession over 
all the properties mentioned in the plaint 
to the extent of one ninth share may be 
declared, There is no necessity of partition. 
The plaintiff and the defendants nill gret 
the properties partitioned or will have 
partition made through the Court whenever 
they will like to do so afterwards. The 
parties will bear their own costs. Your 
petitioners pray that the suit may be decided 
in terms of this tulehnama and all the 
contents thereof may be entered in the 
decree. Be it known that this plaintiff shall 
have one'ointb of the ornaments, dues, cash 
money and tsmindari that will be found 
under bahi khata at the time of par'ition and 
the defendants shall have no objection there- 
to.” 

This decree, it is conceded, did not effect 
a partition of the joint family properties; 
it determined the share of the pliiotiffs 
and their father, Gaya Pershad, in the joint 
family propertise, and its effect was to 
deitrry the joint tenancy between (be 
parties and to make them tenants in com* 
mon. The plaintiffs and their father, Gaya 
Persbad, were entitled on the foot of this 
decree to institute a suit for partition and 
this suit they actually brought in 1905. 
At the time of this euit, the plaintiffs 
were minors and the suit was actually 
brought by Gaya Pershad on his bahalf 
and on bahalf of h is minor sons, the 
plaintiffs in the preset. t action. This 
suit again resulted in a oonsent deoree 
and we are in thia appeal oinoerned with 
the validity of (his consent decree so far 
as it affected the interests of the minors . 
The compromise petition was as foHowt- — 

Hail Oherisher of the Poor ! 

In (be above suit a compromise has been 
made between the plaintiffs and defendant 
No. 1. Details of the immoveable priperlies 
beloDgiug to the plaintiff and the defendants 
and which are joint are given hplow. They 
are the joirt properties of *'*■' ' -nd 
are in posfeseion of the plaintiff's and the 


defendants. The plaintifl’e share therein is 
one ninth, eo long they will remain joint, 
the plaintiffs shall have possession over 
the same to the extent of one ninth share. 
When there will be partition, the plaintiffs 
will get a share of one-nioth after parti* 
tion. Id the remaining moveable properties 
belonging to the plaintiffs and the defend* 
ants the plaintiffi’ share has been declared 
to be ODe*n{oth, equivalent to Rs. 7,C02 in 
cash, gold ornaments '11 rupees, 4 annas 
in weight, and silver and rupa (alloyed 
silver) 602 rupees in weight, Oct of 
the B&me plaintiff No. 1 received R?, 3,501 
in cash, gold oroamentr, weighing 20 rupees 
10 annas, and silver and rupa ornaments 
weighing 301 rupees from the defendants. 
The remaining cash money Rs. 3,501, gold 
ornaments 20 rupees 10 annas in weight 
and silver and rupa 301 rupees in weight 
due to plaintiffs Nos. 2 and 3 are deposited 
with defendants Nos. I and 4, under a 
shnrhhaii, signed by defendant No. 4. 
Defendants Nos. 1 and 4 will support and 
look after plaintiffs Nos. 2 and 3 in lieu 
of the interest of the money deposited. 
When plaintiff No. 2 will attain majority 
defendauts No.\ i and 4 will give 
Rs. ],750 ti 0 gold ornaments 10 rupees 5 
annas in weight and silver and rupa orna- 
ments 150 rupees 8 annas in weight to him 
and they will give to plaintiff Nd. 3 
Rs. 1,750 8 Ogoldornamenls 10 rupees 8 annas 
in weight, and silver and rupa ornament 150 
rupees 8 annas in weight when he will 
attain his majority. In case plaintiffs 
Nos. 2 and 3 do not live, plaintiff No. 1 
shall have right to receive the money, gold 
and silver ornaments mentioned in the said 
shirkkit. Njv tha plaintiffs have no right 
remaining in any portion of other move- 
able properties excepting with Ri.S.SOl gold 
ornaments 20 rupees 10 annas in weight 
and silver and lupa (alloyed silver) 301 
rupees in weight, deposited with defendants 
Nos. 1 and 4 under the sharkhat. Now 
there ie no contention of any sort between 
the plaintiffi and defendants Nos. 1 and 4. 
Hence yonr petitioners pray that a parti- 
lion decree may be passed in terms of the 
sulehnan.a And the parties will bear their 
own costs.” 

It will ha noticed that the effect of 
thie consent-decree was to determine the 
riotcf.* v^lne of the plaintiffs’ share in 



&82 


IKDIAK OASBS. 


[1921 


BiUOfLiM liBU t>. DUflOi PERBBAD. 


tho moveables; the immoveable properties 
were again left undivided. The Court 
passed a deoree in aoaordanoe with the 
terms of eettlement and it is now argued 
on behalf of the appellants that that 
deeree mus'; operate in bar of the plaint* 
iffs* right to maintain the present aation. 

Order XXXII, role 7, of the Code provides 
as follows: — 

‘No next friend or guardian for (he 
suit shall, without the leave of the Court, 
expressly recorded in the proceedings, enter 
into any agreement or sompromise on behalf 
of a minor with referenoe to the suit in wbiob 
he asts as next friend or guardian. Any 
snob agreement or sompromise entered into 
without the leave of the Court so recorded 
shall be voidable against all parties other 
than the minor." 

It is not pretended in thisoase that the leave 
of the Court was expressly recorded in these 
proceedings. But it is argued that we must 
aaeume that the Court did ite doty and im 
pKedly granted leave to the adult plaintiff, 
Gaya Persbad, to settle the case on behalf of 
the minor plaintiffs especially as the petition 
of compromise, on the face of it. dealt with 
the interests of the plaintiffs. Even if this 
argument is admissible in view of the express 
provision of the law in Order XXXII, rule 7, 
there is, in my opinion, evidence in the record 
suggesting an infereroe that the Court never 
intended to exercise its judgment on the 
question whether the settlement was 
for the benedt of the minors. There 
is nothing in the petition to suggest that 
the minors were parties to the compromise. 
No doubt, the compromise affected the 
interest of the minors in so far as it 
declared that the miuor plaintiffs in that 
suit would get a certain proportion out of 
the share allotted to plaintiff No. 1. But 
if they were not parties to the compromiee 
petition they would be wholly unaffected by 
the compromise and the Court would not 
be called upon to exercise its judgment on 
the question whether the oompromire was 
for their beneBt. There was no power 
in the Court to refuse to pass a decree in 
accordance with the settlemet arrived at 
between Gaya Persbad and his father, 
Ramgnlam Sahn ; they were both su£ juits, 
and it was competent to them to settle 
their disputes in any way they liked. It is 
only when leave is asked to settle the ease 


on behalf of the minors that the vigilance 
of the Court is attracted and the Court 
is called upon to examine the terms of 
the settlement for the purpose of protecting 
the interests of the minors. 

Now, in this case the petition was signed by 
Gaya Persbad and not by him on his own be- 
half and on behalf of the minors ; in other 
words, the petition was the petition of plaintiff 
No. 1 in that case and was not the petition 
of plaintiffs Nos. 2 and 3, who are the plaint* 
iffs in the present ease. The order-sheet of 
the learned Subordinate Judge suggests 
the inference that the compromise was 
between the plaintiff No. 1, Gaya Persbad, 
and defendant No. 1. On the 6th August 
1906 the learned Subordinate Judge re* 
corded the following order in the order* 
sheet ; “Plaintiff and defendant No. 1 61e 
compromise. Pot op to*morrow for orders." 
The next day, that is to say, the 7th 
August the following order was recorded 
by the Subordinate Judge— “Petition 
cf oompromice Bled yesterday by plaintiff 
No. 1 and defendant No. 1 taken up. 
Pleaders beard, the suit is decreed in terms 
of compromise (torn in original) defendant 
No. 1 only. The plaintiffs called opon to 
Ble non judicial stamp for drawing up 
deoree within a week from this day, 
failing which the decree shall not be drawn 
op." it is nnfortjnate that (be original 
document was torn at a very critical point 
but we are, of eonrse, not entitled to draw 
any inference adverse to the appellant. 
Bat the order sheet both of the 6tb 
Augost and 7th Augnst 1S06 certainly 
suggests the inference that the compromise 
was between the plaintiff No. 1 and defend* 
ant No. 1, and that the Conrt was dealing 
with the matter as a compromise between 
the plaintiff No. 1 and defendant No. 1. 
Mr. Knlwant Sahai relied on the fact that 
Pleaders were heard bnt in my view no 
argument can be built on eo slender a 
foundation. Pleaders are beard whenever 
any compromise petition is Bled, even tfaongb 
DO minors are concerned in (be compromise. 
In my view.it most follow, from a careful 
perusal of the petition of compromise and 
the order sheet in the case, that the Court 
did not think that it was called npon to 
exeroiee ite judgment on the qnestton whe- 
ther the compromise was for the benefit 
of the minors, It most also be remembered 
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that there waa no petition by Gaya Pershad 
aakinff for the leave of the Oourt to oom> 
promiae the ease on behalf of the minora. 
In my view, it is impossible to hold, on 
these materials, that the learned Sabordi' 
nate Jadge was sailed apon or that be tbooght 
that be was sailed upon to protest the interests 
of the minors 

Order XXXII, rale 7, rests on the prinsi- 
pie that a snit relating to the estate of an 
infant and for bis benefit has the effest of 
making him a ward of Ooart and that no ast 
san be done affesting the property of the 
minor nnless under the express direstion of 
the Coart itself. 

It was held by the Jadisial Committee, 
so far bask as 1871, that “where a som- 
promise of a soit is made, it ought to be 
sarried out by proper deeds and filed in 
Court, partisularly where infants are son* 
oerned, so as to have the assent of the 
Court at the time instead of its being 
totally sonsealed from them see the 
ease of Moulvie Abdool Ali v. Mczuffer 
Hottein Ohotcdhry (1^, It will be notised 
that this desision was given before the 
Code of 1882 and it has been suggested 
that the Code of 1882 framed a sestion 
dealing with this point as a result of the 
desision of the Jadisial Committee in the 
ease sited. 

In the oase of Skarot Ohunder Ghofe v. 
Kartik Ohunder Mitter (2), it was held by 
Mr. Jn<itioe Prinsep and Mr. Justioe O’Kinealy, 
that, ' where a oompromiee of a suit la 
eotered into on behalf of an infant defend- 
ant, the approval of the Court to suoh 
sompromise must be expresp, and will not 
be inferred from the eubsequent passing 
of a desree in terms of sash sompromise. 
Without eush approval, the sompromise 
will not bind the infant, and will be set 
aside at bis instanse.” in this case the 
Court recorded no finding that the som* 
promise was prejudisial to the interests 
of the minor, but merely on the finding 
that there was no express approval of the 
Court, it same to the sonslnsion that the 
oonsent- desree was not binding upon the 
minor and that he was entitled to be restored 
to the position whisb beossupied previous to 
the soDsent deoree. 

(1) 16 W. E. P. C. 22; 2 Siitli. F. C. J. 43 >. 

(2) 9 0. 810; 12 C. L. U. 463; 4 Ina, DjC. (n. B.) 
1188. 


Id the ease of Sdanohar Lai v. Jadunath 
Singh (3), the question was argaed before 
the Jadisial Committee ; and it was sou- 
tended that, as the sompromise petition 
gave full Dotise to the Court that the 
interests of the minors were intended to 
be affested by the sompromise, the som- 
promise desree must be taken to have been 
made with the leave of the Court within 
the meaning of section 462, Civil Procedure 
Code. The Jadisial Committee held that, 
“in order to show that the exigensies of 
the provisions of the sestion had been 
somplied with there ought to be evidense 
that the attention of the Oourt was direstly 
sailed to the fact that a minor was a 
party to the sompromise ; and it ought to 
be shown on petition, or in some way not 
open to doubt, that the leave of the Court 
was obtained. The mere facts that the 
minor was so described, and as appearing 
by a guardian, and that the sompromise 
was before the Court were not enffisient." 
In my view these desieione establish the 
proposition that the sanstion of the Court 
sannot be inferred merely from the fasts 
that the petition of sompromise gave notise 
to the Court that the interests of the 
minors were intended to be aSested by 
the sompromise and that tbe Court passed 
a desree in aooordanse with the som- 
promise. 

Tbe last case of the Judisial Committee, 
tbe ease of Qaneiha Row v. Tulia Bam Bow 
(4), supports this propositioo. It must follow, 
therefore, that the plaintiffs are entitled to 
avoid a sonsent-desree. 

Mr. Xulwant Sabai argues that this is 
not a suit to avoid the sonsent-desree but 
in my view tbe argument is uneubstantial. 
Tbe plaintiffs state in tbe 7th paragraph 
of tbe plaint that no sompromise was filed 
on behalf of tbe plaintiffs, and they submit 
that the desree is not binding on them. 
It is quite true that they have not 
asked for a relief that the oonsent- desree 
is not binding on them but in my view 
tbe question of relief is for tbe Conrt. 

(3) 28 A. 686: 8 Bom. L. B. 489; 4 C; L. J, 8 
(P. O.h 10 C. W. N. 898; 9 O. C. 219; 1 M. L. T. 
210; 16 M. li. J. 201; 3 A. L J. 710; 33 I. A. 
128. 

(4) 19 Ind. Cas. 616: 17 C. W. N. 766; 11 A. L. J. 
5S9* 86 M. 295; IS C- L. J- 1; 15 Bom. L. R. 626; 14 
M. L. T. 1; (I9l3i M. W. N. 575; 25 M. L. J. 150; 40 
I, A. 132(P. C.). 
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Provided the material allegations are there, 
it is for the Court, and the Court alone, 
to give the plaiutiffa appropriate relief iu 
the aireumBtanees of the Oaee. All the 
allegations are in the plaint eotitling the 
Court to say that the deeree is uot biodiog 
upon the plaintiffs, 1 am of opinion that 
the plaintiffs have establisbed their eaee 
that the ooneent deeree, so far ae it affeeted 
their intereete, does not bind them and 
that thoy oro entitled to a partition of 
the joint family properties both moveable and 
immoveable as they existed on the date ofthe 
suit. 

Now, I ought to mention that one of the 
plaintifTa, Kalika Praead, has oompromUed 
his olaim vtiih the defendants. We are, 
therefore, only ooDoerned with the plaintiff 
No. 2 whose share in the joint family proper* 
ties is cne-twenty-seventh both in the 
moveables and immoveables. 

The Court below has found, on what 
prineiple we do not know, that the share 
of plaintiff No. 2 in the moveables is one* 
ninth. The deoree of U02 undoubtedly 
effeeted a eeparation between the parties 
and expressly stated that the share of Gaya 
Persbed and his sons, both in the moveables 
and immoveables, was nne-ninlb. That 
deeree must stand, and is wholly unaffeoied 
by any ohange that may have taken 
plaoe in the constitution of the family sob* 
sequent to the date of that deores. The 
plaintiff is undoubtedly entitled to a parti* 
tion by metes and bounds, but be ean only 
sue on tbs basis of that decree. In aoiotd 
anoe with that decree he is only entitled to 
one third of one*niiitb, that is to eay, to one* 
tweuty*fieventh, both in >he moveabUs and m 
the iinmoveables. 

We vary the decree of the lower Court to 
this extent that we award him one twenty* 
seventh both in the moveables and iii (lie 
immoveables. Subject to tbie&variation, we 
diemisB th appeal with costs. 

Ross, J. — I agree. 

Appeal ditiniised. 


CALOUrPA HIGH COURT. 
Appeal FRoa OifoiMAL Dxobsb No. 294 

CF 1918. 

April 6, 1920. 

Present:— 'Hr. Justice Richardson and 
Justice Sir Syed Shamsul Hnda, Et. 
JOGESH CHANDR4 ROY— Plaintipf 

— Appellant 
versus 

MAK.BUL ALI — Rispondbnt. 

Ituiuiii, what it imvoitu — Taluk, mca»>Ti^ o/ — Tenure, 
tiansj'erability of — Marfatdari receipts, whether pi-oof of 
non-transferabilittj — lrrnnf of tenure for indefinite 
period, yiature oj. 

As applied to a tCQUi'e in t)ic permanently 
settled parts of Chittagong, the word 
primarily imports a permanent, heritable and trans- 
ferable tenure, [p. 086, col. i.j 

A taluq ia pritna Jacie & permanent tenure and is 
transferable, [p. 9S5, ool. l.l 

The fact that rent receipts are granted “marfat- 
dati ’ ill the name of an original grantee is not con* 
elusive to show that the tenure is not transferable, 
[p. W86. col. I.] 

A grant made to a man for an indefinite period 
enures, generally speaking, for his lifetime, and 
pa.-^^es no interest to his heirs, unless there are 
some words showing an intention to grant an 
hereditary interest, fp. 986, col. 2: p. 986, col. 1.] 

Appeal against the deosee of the Sub* 
ordinate Judge, Cbittagoug, dated July 
diet, 1918. 

Sir Rusk Behary Qhese (with him Babus 
Bheerendralal Koitgir and i^aro.enai^ Mu'iher- 
;0, for the Appellant. 

Babn Bijiif.ihari Qhose, Jr. (with him 
Babus Ohandrashehhar Sen and Narendra 
Kumar Dus), for the Respoudents. 

JUDGMENT.— An estate, now vested ia 
the plaintiff, the appellant before up, was 
originally held in two undivided moieties. 
7 he owner of one moiety ganted a tenure 
thereof in favour of two pereonp, Pateh Ali 
Miji and Aeauddin Miji, evidenced by a 
kabuliyat which they executed, dated the let 
Chsilra, I2H (1865). In this dneument the 
tenore is referred to as an titnam. Tbs 
olber ttoiely was aho held by the eame tao 
pereons as a tenure, deectibed as a taluk. It 
may be ceneeded to the plaintiff, as bis caee 
ie, that tbefelufewas created orally at the 
same time as the ilmam, though there is 
really noeviderca how thb taluk came into 
existence. 

In 1878, after the death of Fateh Ali and 
ApBuddin, Ibe widow and grandaoD of the 
former and the widow and daughter of the 
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latter eonyeyed the two tecnree to Haidar 
All, the piedeeesBor in interest of the defend* 

ants. 

The eui^.was brought on the baeia that 
the terms and eonditiona of the itmcw, as 
they appear in the kabuliyat of 1885, are 
ineonaietent with the permanent tenure which 
the defendants elaim. As to the iaiufc, the 
plaintiff’s theory, rather a weak one, le, that 
it most be presumed to have been granted 
on the eame terms as the itmam. There la 
more force in the argument for the defendants 
that the taluk ie, prima facie, » 
manent tennre, and that if there is any doubt 
aa to the permanency of the itmam, it 
be resolved in their favour. The plaintiff, 
asting on hia view of hia rights, treated both 
tenures aa tecanoiea from year to year and 
aerved notiee to quit on the defendants. 
They lefoeed to quit and the present suit 
was bfought to ejeot them. The appeal la 
from the dearee of the Subordinate Judge 
diamisaing the suit. 

We conaur in the view taken by the 
Isarood Subordinate Judge. 

As to the faots, we have already indieated 
that the tenures desoecded from Fateh Ah 
atd Aaauddin to their beire. Thsy passed 
by transfer from the latter to Haidar Ah 
and have now devolved on Haidar Ah a 
heirs and representatives. The rent has 
never been raised einoe 1865. The faet that 
rent reeeipta were granted maTfatdan in 
the names of the original grantees is aertainly 
not oonolaeive, in the present ease, to show 
that the tenures were not transferable. A 
taluk is prima facie transferable and we ahall 
bold on the constmetion of the kabulibatol 
1865 that the itmam is also of a transferable 

obaraater. 

There was some disauision whether the 
term " iirnam,” whieh is used in the heading 
of the kabuliyat aud tbrioe io the body of the 
dosument, imports permanency. The term, it 
appears, may be applied to h raiyati holdi.ig 
or to a tenure. In Ameer AH and Finn laoe s 
Tenancy Act (2Qd Elitioi, page 807) it h 
etated that, in the permanently settled tracts 
of Obittagong, an ** i<uiam ” is transferable, 
heritable and held at a fixed rate of reit io 

perpetuity. In temporarily cettled a"ea», 
the rent may ba liable to enhaniomon , 
ut tanyj^rate, twhen'* a ! fresh settlemsnt ia 


made. Jogeek Chandra Bey v. Mahbul Ah 

(1) . Reference may also be made to Mr. 
Allen’s Settlement Report of 1888 — 898 
for Chittagong (pege 27), to hia ‘'Note upon 
limamdare and Dar^itmamd ira in Chittagong, 
to be found in Tolnme V of the Selections 
from the Records of the Board of Revenue, 
L. P.” (page 2G0, eep. page 225) and to the 
District Gazetteer of Chittagong (page 149). 
It may be that such reports and books are 
not, etriotly speaking, evidenoe, or that they 
do not come or do not at all come within 
the scope of Eection 85 of the Evidence Act, 
but we see no objection to their being read 
for what they iray be worth .Of, Qaruradh- 
icaa Fratad v. Superundhwaja Fraead 

(2) ] and Sir Rash Bebary did not 
insist on the objectior, which he rather 
suggested then argued. Our eonelusion is 
that, as applied to a tenure in the perma* 
nently-setrled parts of Chittagong, the word 
" timam ” primarily imports a permanent, 
heritable and transferable tenure. It is well 
settled that the word primarily imports 
permaneney. Sarada Kripalala v. Akhil 
Chandra Bisvae (3), Upendralal Qupta v. 
jegesh Okar.dra Boy (4). No doubt, the terms 
of a written instrumeut may be inconeistent 
with the ordinary implioatiou cf either term. 
Either term may be loosely or mistakenly 
applied to a tenure which is not in fact 
permanent and which does not become per* 
manent meiely beoaoee it is called a taluk or 
an i/ynuYH. 

We pass to the kuhuliyat. It is described 
as a “ bar.dobotti kabuliyat ” or settlement 
kabuliyat. Nothing turns on that. The 
leaee W8S for an indefinite period and there 
are no words of limitation or inheritance: 
“We shall, ’’ fay the grantees, “pay into 
year saikar, year after year, the aforesaid 
jawia (or rent) in accordance with the ki$t$ 
(or inf-talmenti) mentioned above.” A leafe 
from year to year is really out of the ques- 
tion. That being so, the strict rule seems 
to be that “ if a grant be madeto a man for an 
indefinite period, it enures, generally speak- 

(1) 6*4 lud. Cas. ^£0} 23 C. W. N. 945; 30 C, L. J. 

^3 A 37; I. A. 238 at p, 248; 10 M. L, J. 

207 (P. C.h 5 C. W. N. 33; 2 Bom, L. B. 831; 7 Sar. 

Ca.-. 530; 21 C. W. N. 903; «8 C. L. 

^ '.slTMi.r.. ■fi22C. W, N.275. 
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ins, for bis lifetime and paeses do interest to 
bie beirs, nnless there are some words show- 
ing an intention to grant an hereditary 
interest.” Bat ‘that rale of sonstmetion 
does not apply if the term for wbish the 
grant is made is fixed or ean be definitely 
aeoertained Lekhrai Rov v. Kunki/a Singh 
(5). The lease, therefore, enured at least for 
the lifetime of the grantees, Then there 
are words whiah go to indioate that a per- 
manent lease was intended. The provisions 
of the Patni Hegnlation are expressly made 
applicable to the tenure and the tenure is 
dessribed as an itmam. It was argaed that, 
nndersestion 8, the Esgulation might be made 
applioable by agreement to a lease, for in- 
fltanee, for a long term of years. That may 
he so. hot the preamble (seotion 1) shows 
that the LegisUtnre were thinking of leases 
at a rent fixed in perpetuity.” Moreover, the 
lease in the present ease is not a lease for 
a long term of years. It is absurd to suppose 
that the parties eoald ever have thought of 
applying the Regulation to a lease from 
year to year. As we have said, the plaintiff’s 
suggestion of a lease from year to year oan* 
not be entertained. 

Muob was made of the slause in whish 
the grantees state that, without the grantor’s 
permission, they will not be entitled to 
transfer the itmam to others. But there is 
no olause of re entry. Sash a oondition 
against transfer is often inserted merely as 
a fonndation for a ulaim to natar (or pre- 
mium) when a transfer is made, and if the 
oondition is not, void or of no effeot at all, 
it doei not, in snob a oase as the present, 
render an assignment or transfer of the 
lease inoperative: Nil Madhab Sikdar v. 
Narattim Siklar (6), Basirat Ali Khan v. 
Manirulh (7). 

Regard being bad to tlie terms of the 
kahuliyat of ISSb and to the history of the 
tenure?, we are of opinion that they are 
permanent, heritable and traneferable. The 
true title to the tenure is, therefore, in the 
defendants and no question of adverse posses- 
sion arises. 

The appeal fails and must be dismissed 
with oosts. 

Appeal dismissed. 

(6) 3 C. 2I0i 4 I. A. 223 at p. 225: 3 Suth. P. C. 

J 4‘'3. 3 Sai. P. C. J. 753; 1 Ind. Jur. 636; I lud. Dec. 
(n.h)722. 

i6) 17 C. 826, 8 Ind. Doc, (n. s.) 1095. 

(7) 2 lud, Ca«, 4l6i 36 C, 745} 10 C, L. J, 49. 


BOMBAY HIGH COURT. 

SscOKD Civil Afpsil No. 926 ok 1919, 
September 30, 1920. 

Present: — Sir Norman Maeleod, Kt., 
Chief Jnstisp, and Mr. Justice Fawoett. 

FAKI IBRAHIM — Plaimtikk — Appillant 

tersus 

FAKI GULAM MOHIIDIN— ^DbfsitoanT"— 

Rkspomdint. 

Specific Relief Act (I of 1877), 8. 27, ill. 8 to 
clause (b — Agreement to sell- Purchaser put in 

possession —Subsequent sale to third person Prior 

purchaser, tohether can enforce agreement against 8ul». 
sequent purchaser. 

Plaintiff was in possession of certain property as 
mortgagee. The mortgagor agreed to sell the pro- 
perty to the plaintiff, but ho subseqacntly sold it 
to a third person who made no enquiry as to tho 
plaintiff’s interest in the property: 

Held, that the plaintiff could enforce specific 
performance of the agreement to sell in his favour 
as against tho subsequent porohaser of the property, 
[p 987, ool. 2,] 

Second appeal from the decision 
of the District Judge, Ratnagiri, 
in Appeal No. S2 of 1919, confirming the 
decree passed by the Second Class Sub- 
ordinate Judge, at Dapoli, in Civil Suit 
No. 90 of 1918. 

Mr. Fats Tyobji (with him Mr. D, S. 
Warde), for the Appellant, 

Mr. K. H. Kelkir, for Rsspondent 
No. 2. 

JUDGMENT. 

Maclbod, C. j. — T he plaintiff sued to get 
a sale-deed of the plaint-property executed, 
alleging that the defendant No. 1 bad agreed 
to pass a sale-deed in his name on the 4th 
March 1917, but afterwards refused to con- 
vey the plaint property to the plaintiff. The 
2nd defendant relied upon a sale-deed 
executed by the let defendant in hie 
favour on the I9th January 1918. It is 
admitted that the plaintiff was io posses- 
sion, and that the ‘2nd defendant knew that 
the plaintiff was in possession, and made no 
inquiry as to the oiraumstanoes in which the 
plaintiff was in poBseesion. 

The Trial Jndge dismissed the euit on the 
ground that the 2nd defendant had no notice, 
actual or coDstruotive, of the contract 
between the 1st defendant and the plaintiff. 
The plaintiff had been in possession since 
1914, and admittedly was a mortgagee. The 
learned Trial Jndge seemed to think that, 
although defendant No, 2 might be^ fixed 
with notice of the plaintiff's poaewflion aa 
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mortgagee, be ooald oot be fixed with the 
Dotiae of the agreement to sell. In appeal, 
this deoisioD was oonfirmed. The same die* 
tinatioD was made by the learned Appellate 
Judge, namely, that the oonslraetiye notiae 
would only be of the plaintifi’s holding as 
mortgagee and not as a person having an 
agreement to sell from the let defendant. 

Now in ifancharji Sorah i Ohulla v 
Eongteoo tl) it was held by Chief Justioe 
Gonab that the English authorities on the 
question were appliaable wbete a person 
bought an estate of wbieb some one, not the 
vendor, bad possession. The leading oase 
aited was Daniels v. Datison (2), in wbiah 
the Lord Cbanaellor held that — 

" Where there was a tenant in possession 
under a lease, or an agreement, a person pur- 
abasing part of the estate, must be bound to 
inquire, on what terms that person was in 
po6reBsion...that this tenant being in posses- 
sion under a lease, with an agreement in 
his poaket to beoome the pnrohaser, those 
eiraumstanaes altogether gave him an equity 
repelling the alaim of a subsequent purobaser, 
who made no inquiry as to the nature of his 
possession.” 

That prinaiple has been followed by a 
fienah of this Court in Sharfuiin v, Qovind 
(3). Mr. Justiae Batty said at page 473: 

* It appears to be the result of the Bom> 
bay deaisioDS that no pnrohaser oan protest 
himself merely by registering his doooment 
of title, against the title of a person in 
possession of the subjeot-matter, and if he 
ignores that possession and fails to make 
inquiry into its nature and origin, be will 
he affeated by all the equities wbiah the 
person in possession is proved to have. 
This^being the ease, I think that, when the 
plaintiff found that the property of which 
be bought the equity (of redemption) was 
in the possession of the defendants, it was 
for him to inquire into the nature of his 
vendor’s title and the extent of the liabilities 
to wbiah be was subjeat.” 

The result, therefore, must be that the 
2nd defendant having knowledge of the 
plaintiff being in possession, and having made 
DO inquiry why the plaintiff was in posses- 

C) 6B. n. C. E. (0. C. J.' 69. 

(2) (1809.11) 18Vea. iJun.) 249; 33E.R.978;17 
Yes. (Jan.) 433; 10 R. E. 171. 

(3) 27|B. 452; 6 Bom. L. R. 144. 


sion, must be taken to have had aonstruative 
notiae of all the equities in favour of the 
plaintiff. It would have been a different 
matter if he had made inquiries and had been 
told that the plaintiff was only in possession 
as mortgagee, but if be ahooses to make no 
inquiries at all, then he is liable to all the 
risks that might result from the discovery 
that the person in possession was entitled to 
equities against the vendor. The result, 
therefore, must be that the appeal must be 
allowed. The plaintiff will be entitled to a 
aonveyance of the suit property from the 
2od defendant who has a registered sale- 
deed from the let defendant. The plaintiff 
will be entitled to bis costs throughout. 

FiwcgTT, J. — I aonaur. 1 would also 
refer to the 3rd illustration to clause tb) 
of eeation 27 of the Speaifia Relief Act, 

■ which authoritatively declares the law in 
aaaordanoe with the oase of Daniels v. 
Davison {2). ** A contraots to sell land to 
B for Rs. 5,000. B takes possession of the 
land. Afterwards A sells it to 0 for 
Rs. 6,000. 0 makes no inquiry of B relat- 
ing to hie interest in the land. B*i posses- 
sion is enffioisnt to affect 0 with notice of 
his interest and, he may enforce specifia 
performance of the contract against 0.” 
Therefore, the lower Courts were not justified 
in making the distinction upon wbiah they 
dismissed the plaintiff’s suit. 

Appeal alloued. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 85 

OP 1919. 

February 16, 1920. 

Freset.tx — Justice Sir Asutosh Mookerjee, Kt., 
and Justiae Sir Ernest Fletaher, Kt, 
UDAICHAND PANNA LALL— 
Appellants 
versus 

DEBIBUK JEWANRAM— 
Rcspondent.s. 

Arhtfraiton Act<lXof 1899), *s. 11 (2), 16 (I) 

Award, filing of, hy arhUrator— Notice of filing not 
gii-cn, effect of — Arhitrator proceeding ox parte— 
Notice, absence of — Award, xalidity of. 
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The moment an award is filed iu Court hy an 
arbitrator, it becomes onforcoablc as if it were a 
decree, and it is not necessary, before it is enforced, 
to show that notice of the fact of filing was given 
by the arbitrator to the parties concerned : the 
omission to give each notice woald not destroy the 
operative character of the filed award, [p. 98P, col. 2} 
p. 989, col- J.j 

Before an arbitrator proceeds e.t parte bo shonld 
give notice in writing to each of the parties, 
otherwise the awunl inav he liable to be set aside, 
[p. 989, col. 1.] 

Appeal From the jadgment of Mr. Jastioa 
Greaves. 

Mr. T. C. P. Oibhons, K. 0. (Advosats 
General) (with him Mr. H. 0. Majumdor), 
for the Appellants. 

Sir B. 0. MUter^ For the Respondents, 

JUDGMENT. 

MooKBRjBe, J. — This is an appeal from a 
jadgment oF Mr. Jastise Greaves dismiss 
ing an applisation to set aside an atvard. 

The oontraot betvreen the parties pro- 
vided For a reFerenea to arbitration in the 
Following terms: ' Any dispate under the 
sontrast was to be dnally settled by two 
Earopean arbitrators appointed by buyers 
and sellers respeotively or by an ampire 
in oa^e oF differenae.” The respondent 
appointed Mr. Appollooato as arbitrator and 
reqaested the appellant to nominate another 
arbitrator. The appellant did not respond, 
with the resalb that the arbitrator prooeeded 
to deal with the matter in sontrovarsy. 
He gave notioe that be woald hold the 
arbitration on the 26th Jane 1919, and 
reqaested that any written statement intend 
ed to be sent shoald be sent before the 
date, and that the parties shoald be present 
on the appointed day with witnesses and 
doaaments. It was not till the day pre* 
vioas, that is, the 25th Jane 1919, that 
the appellant, through his Attorney, For. 
warded to the arbitrator his case; bat on 
the date 6xed there was no appearanason 
his behalf. The arbitrator, tbereapoo, made 
an eoi pirle award in Favour of the respond* 
eat, whiah is now impaaabed on two 
grounds ; that no notiae that the award 
had been 61ed was given ander sob sea- 
tioD (2) oF eestioo 11 oF the Indian 
Arbitration Ast, 1899, and that till saab 
notiae had been giveo, the award aeald 
not be eoforaad as a dearae of Osar'; and, 
tfcmilv, that the arbitrator aeali cot have 
proaeeded ex parte without express notios 
given of his intention to do so. Mr. Jastise 


Greaves has overruled these aonlentionsj in 
oar opinion, there is no sobstanos in either oF 
them. 

As regards the first point, sab seation (2) 
of seation 11 provides that the arbitrator 
shall aanse the award to bs filed in the 
Coart and the notios of the filing shall bs 
given to the parties by the arbitrator. 
This provision imposes a daty on the arbit* 
rator, after the award has been filed, to 
give notioe of the Faat of filing to the 
parties: Baiinath v. Afimel Musaji SaUji 
(1). Sab'Seotion (1) of eeotion 15 then 
provides that an award on a sabmisaion, 
on being filed in the Cuart in aaaordaooe 
with the foregoing provisions, shall (aniess 
the Coart remits it to the re-oonsideration 
of the arbitrator.4 or ampire or ssts it 
aside) be eoforaeable as if it were a 
dearee of the Coart. The appellaot has 
argaed that an award whiah has bean filed 
in Conrt, bat the filing of whiah has not 
been notified to the parties, is not eoforaeable 
as if it were a dearee of the Goart. 
We aannot aasept this oonteotioo, bsaaasa 
we are invited, in eabstanae, to read into 
sab eeotion (1) of seation 15 the words 
* and its filing notified to the parties’* 
after the words "filed in the Coart.” In 
oar opinion, eob seotion (2) of seation II, 
read with eob eeotion (1) of eeotion 15, 
shows that the moment an award has been 
filed in tbe Court by the arbitrator, it 
beoomes eoforaeable as if it were a desree 
of tbe Coart, even before tbe arbitrator 
has notified to tbe parties tbe faoj of its 
filing under seation 11 (2). Goossqasatly, 
it is net oesessary, bafore the award is 
enforaed, to show that notioe of tha faat 
of filing has been given by tbe arbitrator 
to the parties aoaseriied. The provisioas 
of the Indian Arbitration Aot in this respsat 
are sabstantially differen;' from tbe provisions 
of the Eoglish Arbitration Aat, li^89, and 
we sea no raasoo why we shoald not give 
efiaot to tbe plain langaaga of seatioo 15. 
We may observe that seation 11 eoatam- 
plates Dotiass by the arbitrator to ths parties 
at two stages, namely, ^rsi, notiae of making 
and signing the award, and seeonily, notiae 
of tbe filing of the award in Court. lathe 
present ease, we are cooaerned only with 
tbe effect of an alleged omission to give 

(l) 18Ind- Cas. 978; « 0. 219; 17 C. W. N. 
395. 
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the seoond Dotiae ; eneb omiesioD, ae we 
have aeer, does not destroy the oper* 
ative sharaoter of the Bled award. The 
first oontentioD of the appellant aesordiogly 
fails. 

As regards the resond point* relianee 
has been plaeed by tbe appellant upon tbe 
deoision in Qladuin v. Ohilcote (2). That 
ease is an anthority for tbe proposition that 
in general the arbitrator is not justified 
in proeeeding ex paite without giving tbe 
party abeenting himself dee notioe. It is 
advisable to give tbe notise in writing to eaob of 
tbe parties or their Solieitors, and tbe notice 
should express the arbitrator’s intention clear- 
ly, otherwise tbe award may be set aside: 
WalUrv, King (3), Wood v. Xeafce(4) and Boll 

Andtreon {h). There is no statutory rule, 
however, that if an arbitrator proceeds 
tx parie without giving notice of bis. 
intention to proceed in that manner, tbe award 
made by him must be set aside. In tbe 
absence of snob an indexible statutory provi- 
sion, the procedure commended in Qladwin v. 
Ohilcote (2) and tbe other oases mentioned can 
be regarded only as a rule of prndeoce and 
convenience. As Lord Denman, 0. J., put 
it in Scott V. Van Sandau (6), tbe law is 
that, if either party, after the arbitrator 
has given him sufifioient notice and proper 
opportunities of attending, will not appear, 
tbe arbitrator may proceed in his abeence. 
There is obvious good sense in the view 
that notice that tbe arbitrator will proceed 
with tbe reference on a certain day is 
notioe that be will then proceed ex parte 
if one of the parties absents bimteif 
without sufficient reason. But, let os assume 
that when an award has been made ix 
parte, the abeent party may prtma Jacie 
be deemed to have been prejudicially 
affected thereby ; surely, it is open to his 
adversary to rebut that presumption. If, 
for instance, it is made tairly clear that 
Dotwithstanding tbe eetvice of notice upon 
him, that in bis absence tbe arbitration 
would proceed ex parte he weald not have 
entered appearance, it cannot reasonably be 

(2) tlSil) 9 Dowl. r. C. 650i 5 Jur. 749;^ 01 K. K. 

826 . 

13) (1724) 9 Mod. e?i 88 K. R. 317. 

t*).Utr.8) 12 Vec.CJfip.) 4J2; S3 E. U. 150. 

(61 (1840) 8 Dowl. P. C. 826. 

(0) (1844) G If. 237; 8 Jw. UM; 116 E.R. 


urged that the omission to serve snob 
notice has invalidated tbe award. The 
appellant has contended that it is not 
open to the Court to take into account 
tbe subsequent conduct of the appellant, to 
determine whether, at the time of tbe arbit- 
ration proceedings, be bad or bad not made 
up his mind not to join in them. His 
argument, in substance, is that this could 
not have affected the judgment of tbe arbit- 
rator, that we must limit ourselves to tbe 
facte and ciroamstanoes kuown to tbe arbit- 
rator when he proceeded ex parte, and bold that 
his omission to intimate to the absent party 
that tbe arbitration would proceed ex parte 
is by itself sufficient to invalidate the award. 
We are clearly of opinion that this is not 
(ha proper test to be applied to determine 
(be validity of the award in a case of 
this description. Tbe true test is, has tbe 
complainant, who tabes exception to the 
validity of tbe award, been in fast prejudiced 
by the omission of tbe arbitrator to serve 
tbe special notioe on him. If it is estab- 
lished that, DOtwitbstanding such warning, be 
would not have appeared before tbe arbi- 
trator, he has really no grievance and cannot 
invite tbe Court to set aside the award 
on account of tbe alleged defect in proee- 

dare. 

In this case, tbe oendnet of (be appellant 
reasonably leads to tbe conclusion that be 
was deUrmiced cot to join in (be arbitration 
prceeedicge. We have tbe fact that, not- 
withstanding tbe invitation of tbe respond- 
ent, be refused to appoint an arbitrator. 
This could hardly be attributed to abundant 
oocfidence in the gentleman selected by hie 
opponent. But bis subsequent eondnet 
Tjcmistakeahly shows bis true attitude. He 
disputed tbe competence of the arbitrator 
to act in tbat capacity on tbe allegation 
that he was not a European but an Asiatic. 
He Eubmitted bis cate to tbe arbitrator, 
only the day before that fixed for tbe 
bearing and took no further steps. Einally, 
be has taken no steps to contradict tbe 
allegation contained in an affidavit filed on 
behalf of bis adversary, where it is asserted 
in the plainest possible terms that be never 
intended to join in the arbitration. In 
these oireomstarees. we must bold tbat be 
has cot been prejudiced by tbe omission 
of tbe arbitrator to notify that the pro- 
ceedings would bo held ex rwte, and, that 
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the award oannot be impeached on that “inhabitants of village Keotra,” have a right 

^ totaketheir cattle to a certain grazing ground 

The result is, toat this appeal is dismissed through the jangle of village Ohapar Ghata ” 
with costs, and the stay order vacated. The defendants are the Zemindars of Ohapar 

Fletcher, J.— I agree. Ghata. ^ The first Court, besides recording 

Appeal diemiteeJ. evidence, appointed a Commissioner to 

examine the locality and relied upon the 
report of the said Commissioner, to the effect 


ALLAHABAD HIGH COURT. 
Sbcomd Civil Appeal No. 389 op 1918. 
December 18, 1920. 

Present-. — *'r. Justice Rafique and 
Mr. Justice Piggott. 

LAL BAHADUR AND another — 
Defendants — Appellants 
versus 

RAMKSHWAR DAYAL and otubrs— . 
Plaintiffs — RESPO.-tDENTS, 

Civil procedure Code (Act V of 1903 O. I, r, 8 — 
Suit hij one inhahitant of villaije for dccluration of 
l ight of way on hcbalj of himself and other inhabitants 

Leave of Court not obtained, nor proclamation 

issued — rvhether maintainable — Easement — Right 
of driving cattle over another's land, xohether can be 
ac'iuired by prescription, 

Whui'o a ]>luintirf site:) for u declaration for 
himself and other iuhabitanta of a village of their 
right to take their cattle to a certain grazing ground 
through the jungle of anotbor village, ho is not 
untitled to tlio declaration, unless tbo leave of tho 
Court has boon obtained and a proclamation issued, 
as required by Order I, rule 8 of tho Civil Procedure 
Code [p. 990, col. :i.] 

A. right to drive cattlo promiscuously across the 
lands of another is not an easement capable of 
being acquired, no matter for what length of 
time tho right may have been enjoyed, [p. 991, 
col, 1.] 

Second appeal, from a decree of the District 
Judge of Oawnpore, dated the 12tb February 

1918. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Dr. K. N. ^afju, for the Aappellants. 

Dr. S. N. and Mr. P. D. Tandon, for 
the Heepondente. 

JUDGMENT; — This is a second appeal 
by the defendants in the suit which was dis* 
missed by the learnei Snbordinate Jndge of 
Cawnpore, bat has been decreed by the Dis 
triot Jndge on appeal. The plaintiffs claim 
9 , declaration that they, along with other 


that he conld find no defined track used by 
cattle across the defendants’ jungle in the 
direction indicated by the plaintiffs. The 
lower Appellate Court, as we nnderstand it, 
has fonnd that the plaintiffs have acquired a 
right of easement to drive their cattle in any 
fashion they please, z.e., straggling generally 
across the waste lands, throngh the jangle of 
Cbapar Ghata from sontb to north io order 
to reach their own grazing land on the other 
side of a certain stream. In second appeal 
two main points are taken, and both of them 
are, in our opinion, valid. It has been pointed 
out, in the first instance, that the plaintiffs 
have been given a declaration for the benefit 
of themselves and the other inbabitaots of 
village Keotrs, but tbattbe leave of (be Court 
bad not been obtained and no proclamation 
had been issned as required by Order ), rule 8 
of the Code of Civil Procedure. There is no 
valid answer to this objection, and the decree, 
as it stands, could in no case be maintained. 
The question has been argued before us 
whether a decree in favonr of the individual 
plaintiffs ebonld, nevertheless, be allowed to 
stand. The question is, whether the right 
which the learned District Judge has found 
to exist in favour of the plaintiffs is a right 
of easement, capable of being acquired, or 
whether the evidence on the record is evidence 
eafficient to establish the existence of a right 
of way in a form other than that in which 
it has been decreed by the lower Appellate 
Court. On the first point there seems no 
room for donbt. The learned District Judge 
himself felt that there was a diflScoIty about 
this aspect of the ease. He concludes bis 
judgment by saying that it is open to the de« 
feodanta to prevent the plaintiffs’ cattle from 
wandering wild in their jnngle and grazing 
it, by making a definite route or cutting 
through the jungle for the plaintiffs’ cattle. 

It seems to ns extraordinary and altogether 
inadmissible to throw a harden of thie sort 
npon the defendants, (the owners of the 
alleged servient heritage). Our attention 
has been drawn to an old case of the Calcutta 
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High Oonrt whioh seems ezaotly in point, the 
ease of Joy Dcorga Doesia v. Juggernath Boy 
(1). The learned Judges in that ease bad to 
oonsider almost preoisely the same point 
wbieb is now before ns,. In their jadgment 
they say : "The Judge,- however, says that 
the plaintiffs* sows have been for very many 
years driven by him over these lands and 
that this must be oonsidered to have given 
him a right of way which cannot now be inter- 
fered with. If the having driven the eattle 
over the lands generally, that is to say, not by 
any partionlar path but straggling promis- 
cuously over the lands, whioh is the right 
claimed by the plaintiff, be held to give the 
plaintiff a right in all time to come so to drive 
his cattle, it would be interfering with the 
lands to snob an eztentas to make itimpossible 
that they shonld ever be used for any useful 
purpose. A right of way or other easement 
must not be so large as to extinguish or des- 
troy all the ordinary uses of the servient 
property and, in our opinion, no length of 
time would have given the plaintiff such a 
right as he claims, namely, a straggling right 
to the promisonons use of the whole pro- 
perty for the purpose of driving his cattle 
over it.” 

That is, in our opinion a correct statement 
of the law and we cannot improve upon the 
manner in which it has been there expressed, 
Yet this is obviously the right whioh the 
lower Appellate Court has found to exist in 
^your of the present plaintiffs. The learned 
District Judge says, in so many words, that it 
cannot be supposed that the cattle of the plaint- 
iffs would travel by any circumscribed and 
definite route through the jungle, So far 
from rejecting the report of the Commission* 
or on the questions of fact observed by him, 
he seems to accept and endorse it. For 
this reason also, the decree as passed in favour 
of the plaintiffs oannot be maintained. What 
we have been asked to do on behalf of the 
plaintiffs has been to send down an issue as 
0 whether or not, as a matter of fact, the 
P aintiffs had acquired by prescription a 

I'igbt of easement in the form of a right of 
way over a cironmscribed and definite path 

rough the defendante’ jungle We have 
considered this argument carefully, but ,in 
our opinion, no such assertion is specifically 
®a e in the plaint and the finding of the 

U) 16 W. B. 296, 
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lower Appellate Court is actually against it. 
We mast, therefore, decline to accede to this 
request. The result is, that the appeal pre* 
vails. We set aside the decree of the lower 
Appellate Court and restore that of the Court 
of first instance with costs throughout, includ- 
ing in this Court fees on the higher scale. 

Appeal decreed. 


ALLAHABAD HIGH COURT. 

First Appeal from Okdib No. 93 op 192a 
December 21, 1920. 

Present: — Mr. Justice Piggott and 
Mr. Justice Walsh. 

JAI PRASAD MINOR THRODoa GANESH 

DspfNDANT — A ppellant 

versus 

DALSINGAR— -Pliintjpp__ 
HtSPOMOENT 

Agra Tenancy Act (li of 1901 , ss. 34 , i77~Avveal 
to District Judge against decision of Assistant Collector 
-Re'nand by District Judge-Appeal to High Court 

There is uo appeal to the High Court from 
au order of remand passed hy a District Judeo 
m an appeal under the provisions of the Acra 
Tenancy Act from the Court of an Assistant Col- 
lector. 

First appeal from an order of the District 
Judge, Allahabad, dated the 20th of March 
19 a0. 

Mr. M. L. Agarwala, for the Appellant. 

Mr. Lakskmi Narain, for the Respondent 

JUDGMENT.— A preliminary objection is 
taken to the hearing of this appeal on the 
ground that no appeal lies. Ever since 
the case of Vilayat Husein v. Maharaja 
Mahendra Okandra Nandy (1) R has been 
regarded as settled law that no appeal ie 
provided to this Court from an order of 
remand passed by a District Judge in an 
appeal preferred to his Court under the 
provisions of the Agra Tenancy Act (II 
of 1901) from the Court of an Assistant 
Collector. The learned Conneel for the 
appellant has endeavoured to distinguish 
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this ease' on the ground that the suit for 
arrears of rent in the Assistant Colleetor’s 
Oonrt was brought in this iostanee by the 
plaintiff in virtue of (he speoial nrovisioos 
of eeetion 34 of the said Aot. We do not 
think that this makes any differenee. We 
bold that no appeal lies and we dismiss (his 
appeal asoordingly with oosts. 

Appeal dismiaed. 


ALLAHABAD HIGH COURT. 

Fir?t Appeal prom Order No. 25 op 1920. 

Deoember 13, 1920. 

Preeml: — Mr. Justioe Tadball and 
Mr. Justioe Rahque. 

TALIB HUSAIN KHAN and others— 
Defend iKTS — Appellants 
venue 

DUKKHU KHAN— Plaibtipf, and others — 

Dependants — Rerpondcmts. 

Pre-emption — Wajib-ul*arz, entry in, t-on- 
jO-itction of — Karabatmaud karibi, who is. 

Where a gives the right of pre-emption 

to a fcarabafmanti karibi, a person, who is eleven 
degrees removed from the vendor, cannot pre-empt, 
inasmuch as ho does not fall within the category 
of karabatmaud karibi. 

First appeal from an order of the Snb» 
orHnate Judge, Qhazipnr, dated the I3th 
January 1920. 

Dr. 8. M. Sulaiman, for the Appellants. 

Mt. Jqhal Ahmai, for the Respondents. 

JUDGMENT.— Appeals Nos 25 and 26 of 
19J0 arise out of two suits for pre-emption. 
The point in the two appeals for our desision 
is the same. The plaintiff slaimed a right to 
pre-empt on the basis of a austom. The 
defendants-vendees pleaded inier alia that, 
assuming that there was a anatom of pre-emp. 
tioD, the plaintiff had no preferential right 
over them to take the property. The Court 
of 6rst instanae held in favour oftbe def^d- 
ante vendees and dismissed the suit. The 
lower Appellate Court on the plaintiff’s appeal 
l-gvorsed the finding of the first Court on thiq 


£1921 

ons issue and remanded the ease for deaieion 
on its merits. Henae the present appeal. 

^ The tcajib ul an on whiah the plaintiff relien 
divides op the co-sharers of the village into 
three aategories. The first is, near relations 
of the vendor in the same poiti. Secondlp^ 
near relations of the vendor in another pafti. 
Thirdlp, so- sharers of the mahal. It is so 
admitted fast that the vendors, vendees and 
the pre-emptor are all ao-sbarers in the 
same path and they are also all relations. 
Accepting the plaintiff's pedigree, the plaintiff 
is at least eleven degrees removed from the 
vendors. The vendees ere slightly more 
distant. The custom as set out in the 
toanb’Uharz does not give to one relation pre* 
ferential right over another relation by reason 
of bis being more closely related, The 
plaintiff must show that he falls within the 
words Aiaraiatmand Aiori&t before be aan pre- 
empt as against the defendants. It has more 
than onae been held in ibis Court that the 
words karabatmand karibi do not include a 
relation who is so distant as the plaintiff, 
namely, eleven degrees removed. We can 
Bse no reason to go behind the deaisiona of this 
Court. We think the relationship between 
the plaintiff and the vendors is far too distant 
to enable the Court to hold that lbs plaintiff 
\% dk karabatmand karibi. The plaintiff, there- 
fore, does not fall within the first two 
eategoriep, he most of necessity fall within the 
third category hisseiar makal. The defend- 
aots-vendees fall in the same category. The 
anstom does not give the plaintiff a pre- 
ferential right because be is more olosely 
related. The decision of the Court below is 
alearly wrong and the deaieion of the Court 
of first instanae was alearly right. We allow 
the appeal, and set aside the order of the 
Oonrt below. The plaintiff's suit will staod 
dismissed with aosts in all Couits. 


Appeal alluteed. 
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KMPIROR V, CTriUUL KiROTTAMDifl. 

BOMBAY H.GH GOUBT. 

Orimikal Appcal No. 260 of 1920. 

November 17, 1920. 

PreMwi: — Sir Norman Maoleo'^, Kt , 
Chief Jostiee, and Mr. Jostioe Shih. 
EMPEBOR— PROSSOOTOS 

UTTAMLAL NAROPTAMDAS— Aocosed 

Penal Code {Act XLV of 1850), <$. 420 — Cheating 
— Hundi negotiated with knowledge that it will be 
diehonoured-^Offence. 

Accased negotiated a hundi payable at sight and 
drawn on a firm wbioh he knew would not pay the 
hundi. The hundi when presented was dishonoured. 
The accused spent the money obtained by him on 
speculative transactions and took no step to have 
the hundi honoured or to re-pay the amount obtained 
by him 5 

Held, that the accused was guilty of cheating, 
[p. 996, col. 1] 

Criminal appeal from an order of aeauitlal 
passed by the Aetiog Sessions Jndgf, Surat, 
reversing the oonvietion and senten7e 
passed by the First Class Magistrate, 
Snrat. 

Mr. S. S, Paikar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Maclbod, G. J. — The aoensed was oharged 
before the First Claes Magistrate of Surat 
City with having cheated oce Nagin Dalabb* 
ram with Rs. 5,000, an offense pnnishable 
nnder seotion 420, Indian Penal Code. The 
Magistrate found the asonsed guilty and 
sentenoed him to snffer rigorous imprison- 
ment for two years and pay a 6oe of 
Rs. 1,000, or in default to suffer rigorous 
imprisonment for six months more. On 
eppea), that oonvietion was set aside by the 
Aeting Sessions Judge. From that order of 
hsqaittal the Government of Bombay have 
Appealed. There is no dispute about the 
fasts of the ease. The aooased, a yonng 
man of twenty two years old, a resideot of 
Gandevi in the Baroda Territory, oarae down 
to Snrat and opened a bnainess on the 1st of 
February 1919, in bis own name in partner- 
ship with one Harkisondae Motiram. After 
the Ist of February the aoousei entered 
into certain transastions. He eontraated to 
^7 a eertain quantity of sesamnra from one 
Yijubhai Hargovan of the valne of over 
Ri. 5,003. He entered into a eoutraot with 
Aslaji for the pnrehase of empty kerosine 
Oil tins of the valne of Rs. 1,100. He enter- 
ed 


ed into a sontraet to pnrsbase twenty-five 
shares of the Finlay Mills for whiab (he 
broker wanted Rs. I,t00 as margin money. 
He also entered into a oontraot for some 
ootton bnsiness with one Govindji Girdbarlal. 
It does not appear that the aianeed had any 
money whatever to finanae tbe-e traneaotions.j 
After the middle of Febrnary, it seems that 
be went to Bombay and bad an interview 
with one Parbbndas, who earried on business 
as a eommiasioD agent, with a view to enter 
into bnsiness transastions with him. What 
the result of that interview was is not 
qnite elear. Bat we have Utters written 
by the aoonsed to Parbhndas about bnsiness. 
The answers sent by Parbbndas before the 
28th Fabrnary have not been kept by the 
aooDsed, and there are no press oopies, bat 
from the letters written by the aeoused it 
is impossible to snppose that any definite 
arrangements for entering into bnsiness were 
made. Then, on the 27tb February I9l9, 
the aoonsed wrote to Parbbndas: 

“ Tomorrow we will draw from here on 
yon a hundi np to rupees ten thousand. 
Please take note of the same. Likewise, we 
shall send under eover to yon avej also to the 
extent of rupees five tbonsand. Please take 
note of the same. And in two or three days 
we shall send under cover the other avej. 
Please take note of the same. Therefore, 
when the kundis some to you, please make it 
convenient to aosept and pay for them im- 
mediately. Further, you were requested to 
write quoting ibe rates of kerosine oil, 
empty tin?, safety matches, wax and other 
articles bat there is no reply from yon. 
Please, therefore, write forthwith. As far as 
practiaable we are going to come to you 
personally on Monday. So that sbonld we 
not send under cover other hundi then we 
shall come with cash. Please take note of 
the same." 

Thirefore, in that letter the accused was 
asking Parbbndas to honour hie hundi on the 
promise that be would be anpplied with 
fonde to meet the hundis when presented. 
There is no evidence, and 1 cannot say that 
there is the slightest reason to suppose, that 
on the 27th Febiuary Parbhudaa had made 
any representations to the accused that be 
would honour the hundis drawn by the 
aconeed without first being placed in funds. 

On the 28th Psbrnary Parbhudas replied 
to that letter saying : 
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Your letter waa reoeived. Farther you 
wrote (aekio^ me) to write about the parti* 
anlare as to the drawing of a hundi. The 
same was noted. \Ye (or I) shall do the 
work of (aotepting) hundi aotording to 
otw;” (the moneys deposited). Further 
you wrote about sending empty tins for 
being sold here. But we (or I) have got 
no sueh faoilities. Therefore, if we (or I) 
got sueh faeilities we (or I) shall write to 
you (aosordingly).” 

But before that letter was reoeived by 
the aeoDsed he went to the oomplainant and 
asked him to negotiate a hundi for 
Rs. 5,000 drawn on Parbhudas. The aom* 
plainant appearstohave made certain enquiries 
whiah aonid not have been very minute. 
But evidently be was satisBed with the as* 
snranaes of the aaoui^ed, who went together 
with his Mnnim Gulababand, that it was per* 
feotly safe to negotiate the hundi. Aaoord* 
ingly, the aaansed was paid Rs. 5,000 by the 
aomplainant on a hundi drawn by tbeaaensed 
on Parbhudas, The hundi was sent the same 
day to Bombay but Parbbudae, having with 
him no funds belonging to the aaouesd, was 
not prepared to give oredit and honour this 
hundi, Parbhudas said : 

Hundi Exhibit No. IiJ/2 was shown to me on 
Maha Vad 14th, Saturday (let Mareh 1919). 
It was not honoured and cashed by our firm 
beeause there was no balanoe available in 
our aseounts on behalf of the drawer Uttamlal 
Narottamdas. I know him beoause be had 
onoe some to me about seven or ten days before 
Exhibit No. M/2 was presented and asked 
me if our firm would keep an aoeonnt in bis 
name and I replied that our firm would do 
business on bis behalf so long as there was 
any balanoe available in bis favour at our 
firm. Before the date of hundi, wbiob is 28th 
February, the aconsed bad no aooount with 
us.” 

What happened to the Rs. 5,000 whioh the 
acsused obtained from the oomplainant ap> 
pears from the evidenoe of Narottamdas, the 
ather of the aoonsed ; 

I waa at Gandevi when M/2 was writ* 
ten. The aoonsed met me at Bilimora Station 
on the 28th February 1919 aooidently. as I had 
gone to aek the Station Master of Bilimora, 
of he can give trooks for despatohing brioks 
to Bombay. The Rooueed bad travelled on 


that date from Surat and got down at Bili- 
mora. I asked him on the station what 
brought him to Bilimora. He said that he 
bad drawn a hundi of Rs. 5,OoO upon Parbhu 
das Vanarsbi and gave it to the firm of 
Khusbal Kesbavji of Surat, in wbiob the 
oomplainant is a Mnnim, and that Gulaboband 
Kasturobsnd had got it cashed at Khnsbal’s 
firm and that be got Rs, 5,000. He said 
that he paid out of Rs. 5,000, Rs. 1,500 to 
Harkishandas to be paid to tbe merohants of 
Surat from whom be had purobaeed olotb, 
empty tins, sesamum, eto , that he bad got 
Re. 3,5C0 with him. He also said that he 
bad bought sesamum for a Broach man named 
Brijmoban Keshavlal Bhagat from Vijobbai 
Hargovandas but no money or hundi was 
reoeived from him on aooonot of tbe purchase. 

I advised him to sell off tbe sesamum, and 
tbe accused sold it to one Alibhai wit> in two 
or three days. As the acsused bad R«. 3 5C0 
in cash, I adviced tbe aoonsed to send 
Rs. 3,000 out of it to Parbhudas Vanarsbi as 
tbe aooused had opened dealings wirh him 
for the first time. He gave me Rs. 3,0U0 for 
remitting tbe money by a hundi.*' 

Therefore, it was tbe aocnsed’s father who, 
evidently seeing that his eon was getting into 
difficulties, got Rs. 3,000 from him and sent 
it down to Parbhudas to provide some oredit 
in an aocount between Parbhudas and tbe 
aooused. 

Then the aooused went to Bombay, and, 
on tbe 3rd of March, be paid a visit to 
Parbhudas. Meanwhile, on the 1st of Marob, 
Parbhudas having reoeived Rs. 3,000 from 
tbe fatber of tbe aooused bad opened a 
oredit in the name of tbe aooused in his books. 
On tbe 3rd of Marob tbe sooused withdrew 
Re. 2,000 out of that Rs. 3,000. Parbhudas 
said: 

" At the time he withdrew Rs. 2,000 I told 
him that Exhibit No. M/2 was not oasbed, 
and if be paid Rs. 2,000 more, it would be 
oashed. He replied that bie mao was tooome 
to Bombay with Rs. lv.,C00 and that amount 
would be paid to me on the next day morning 
and that he should be paid Rs. JJ,000 as he 
wanted tbe sum badly. On the 3rd day he 
came to me to withdraw Rs. 1,000 and said 
that he himself had paid tbe amount of Ex* 
hibit No. M/2 and that I should pay to bim 
tbe balanoe of Rs. 1,000. He took Rs. 
and I took bie signature in the receipt book. , 
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That R 9 . 3,C)0J was not retarned to the 
somplaiaant who remained oat of poaket 
to the extent of Rs. 5,000. The oomplain* 
aot began to get anxioas aboat bis money. 
The hundi was retarned protested on the 
8th of March. Oa the llth be made a 
•omplaiot A searoh was made for the 
asaased at his 6rm in Sarat. The aaaased 
had absaooded and eoald not be found. 
He was arrested on the Ist of September 
in Bombay. The qaestion is, whether the 
aaaased fraadalently or dishonestly indaaed 
the complainant by deceiving him to 
deliver to him Bs. 5,000 That qaestion 
depends apon whether we coaid some to 
the soQolasioo that on the 28cb Febraary 
when be drew the hundi on Parbhadas 
be had a genuine einectation that the 
hundi woald be bonoared. We mast rale 
oat of consideration, I think, any engges* 
tion that Parbhadas had said or written 
anything to the acaased which ooald possibly 
have made him think that he, Parbhadas, 
would honour the hundi of the accaaed, if be 
had not been previously provided with money 
to pay the hundi ; in other words, there is 
nothing to show that Parbho las bad 
ever conssoted to give credit to the accused, 
or ever said or written to him anything 
which might indace him to believe that 
he, Parbhadas, would give him credit. 
The resalt mast be that the ascased drew 
a hundi on a firm which he mast bare 
known perfectly well would not pay the 
hundi. The hundi was payable at sight, 
so that it was not a case ofaAundt drawn 
on a firm in which the drawer bad no 
funds at the time, but made payable 
after some days so that the drawer might 
Qrge that be had a legitimate expectation 
of patting the drawee in funds before 
the due date. The aaaased was speculating 
in various ways. He had contracted to 
parahase sesamam which he had no means 
to pay for. He had bought shares which 
he had no money to pay for, Ha biught 
kerosine oil tins when he had no means 
*0 pay for them, and likewise he entered into 
cotton transactions witboat any money. If 
he had been able to obtain credit, then 
he might have been pat in funds to take np 
those contracts, and if they had reanltad in 
profits he might have been able to re-pay what 
e bad borrowed. Batthisisnot aoi^e of 
*n acQusoi perjon getting credit from the 


drawee. He got credit from the com* 
plainant on the representation that the 
hundi woald be bonoared. 

It has been pressed apon ns very argent* 
ly that the accaaed was merely speculating 
on the chances of the market ; that he bad 
a reasonable expectation that the market 
woald go in bis fovonr, and that be 
woald be able to re-pay what be had bor* 
ro«ed. In order to see whether the 
mental attitude of the acoased was so 
innocent, as it was represented to ns by 
his CooDsel, we are entitled to look at the 
condact of the acaased after the hundi 
bad been dishonoured. We may take it, 
first of all, that be knew perfectly well 
that, anless some miracle happened, Parbba* 
das would not honour that hundi. If ha 
had been able to raise from some other 
persons Bs. 5,000 to pat Parbhodas in 
fands for the hundi before it had been 
actually protested, no donbt, so far as the 
complainant was oonoeroed, he woald have 
been saved from a criminal charge. Bat 
be made no attempt to save the com- 
plainant from even part of the loss which 
ho was ioonrring. I have no doabt that the 
father of the ascased indaced him to give 
him Rs. 3,000 to send to Bombay, as the 
father mast have seen in what jeopardy 
the acaased was placing himself; and if the 
Rs. 3,000 which he bad sent to Parbhadas 
had been kept there, and restored to the 
complainant in part payment of his loss, 
the aspect of the case would have been 
a different one. Bat as soon as the ac*' 
cased got away from the inflaence of his 
father, he goes to Bombay and takes away 
the Rs. 3,0u0 from Parbhadas where it 
might have remained at any rate as part* 
payment against the hundi, and dissipates 
it in the various snecalations which be. 
had at the time. Whether be made a 
contract for the parobase of Finlay Mills 
shares before or on the 3rd of March 
makes very little difference. If be had 
made a contract on the 3rd of March 
and took Rs. 2,000 away from Parbhadas 
iu order to sapply the margin which 
the broker demanded, then, of coarse, that 
will in no way make bis case better. If 
be bad entered into a contract before the 
3rd of March, and owing to the fall in 
the market the broker was demanding the 
margin in order that the contracts mi^bt 
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kept open, then the reenlt woald be tbe 
same. Tbe asensed deelined to aot io tbe 
way whioh might have shown that hie 
oondnot in drawing the kundi was not so 
dishonest as it was on the face of and he 
might have been able to partially retrieve tbe 
mistake whioh he had made in drawing tbe 
hundi on an aooonnt whioh did not exist, In 
my opinion, tbe evidenoe is oonvineingly olear 
to show that the aoon^ed eomniitted the 
offeooe of oheating : and it seems to me (bat 
tbe learned Sessions Jndge has erred in think* 
ing that, beoanse tbe aooased had entered 
into oontraots, for whioh money was 
required, he oould have no gnilly inten- 
/tion when be got Rs. 6,000 oat of tbe 
I eomplainant, There is no harm io getting 
I aredit from a person if all tbe neoissary 
I parte of tbe oaee are dieoloeed. If these 
I are plaoed before tbe person who is asked 
to advanoe money, and be ohooaes, on a fall 
disolosare of all the relevant fasts, to 
give oredit, then if be loses that is his 
own look oQt. But the mere faot that tbe 
aoaased bad entered into oontraots before 
the 2e'th February withont having any 
means to oarry oat those oontraots, has no 
bearing whatever on tbe question. He h\d 
no real ezpeotition that Parbhadas would 
honour this hunii. He found himself in 
diffioulttey. He wanted a considerable sum 
of money. He knew perfectly well that 
Parbbcdas would not honour that ?,nndi 
unless he was provided with funds to meet 
it, or unless he had distiootly stated that 
he would give oredit t? the aoouoed ; yet 
with that knowledge the asoused obtains 
Ri. 5,0 j 0 from the oompUinant on tbe 
strength of that hundt, whioh be must 
have known was not worth tbe paper it 
was written on. Therefore, the order of 
acquittal by the Sessions Judge must be 
set aside and tbe accused must be con* 
victed of the offeuce of cheating under 
section 420, Indian Penal Code. But con* 
sidering tbe youth of the accused we sen- 
tence him (o one year’s rigorous imprison* 
roent and a fine cf Rs. 1,000 or in 
defanlt to suffer rigorous impriaonmeot for 
six months more nnder section 42 ), Indian 
Penal Code. The 6ne, if not paid, ehall 
be recovered under section SS6, Criminal 
Procedure Code. The 6no, if recovered, 
shall be paid to the oomplainant as com* 
pensatiun under sec'ion 545, Criminal Fro- 
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cednre Code. Any part of the one year's 
sentence which has been suffered by tbe 
aooueed from the 5th January 1920 will be 
taken into account. 

Shih, J. — I agree. 

Order aecordivgly. 


ALL4HABAD HIGH COURT. 

FULL BENCH. 

Criuinal Revjuon No, 694 op 1920, 
December 2, 1920. 

Preset, U — Sir Grimwood Mears, Kt , 
Chief Juitice, Mr. Jnetice RaGqne and 
Mr. Jnstioe Ryves. 

SHEO SHANRAR— Applicant 

versui 

MOHAN SARUP — Opposite Pirtt. 
Criminal Procedure Code {Act V oj 189S), ss. 179, 
181 i2: — d\i.ris,dicHon of Criminal Court — Mi'xappro* 
priation by servant — Money collected in one district — 
Shop in another distrcit— Servant, duty of, to account at 
shop. 

M. owned a cloth shop at Mirz-apar. S was 
employed ns a sorrant of tlie shop and his duty was 
to collect inoQcy duo to his master and deposit it 
in the shop at Mirzapur : lie was sent to two villages 
in the Allahabad District to collect money, which 
ho did collect, but misappropriated, if instituted 
criminal proceedings against 8. at Mirzapur, and the 
question was whether the Courts at Uirzaporbad 
jurisdiction to entertain the complaint : 

Held, that as S- had to account to his master at 
Mirzapur, the Courts there had jurisdictiou. [p. 997, 
ool. 2.j 

Criminal revision from an order of tbe 
Magistrate, First Class, Mirzipur, dated 
the 2l8t of September 1920. 

Mr. A. P, Dube, for the Applicant. 

Mr. B. K. itfuter. I, for the Opposite 
Party. 

JUDGMENT.— This is an application in 
revision at the instance of Sbeo Shankar. 
His case is that be has been brought before 
tbe Magistrate of Miizipur District, who 
has commenced to try a criminal charge 
against him, without having any jurisdis* 
tion BO to do. Sbeo Shankar eays that the 
jurisdiotion should be Allahabad and not 
Mirzapur. 

Now, the question of jurisdiition must be 
decided at tbe outset by a perusal of the 
complaint. It ia on the terms of the com*. 
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plaiot tbat the Magistrate brst baa to ioform 
himself as to the catare of the ease, acd 
see whether, from the allegaticns made Id 
the eomplaiot, it would appear (hat be tad 
joriedietioD to entertain it. For sometime 
we have bad onr attention dra^n to the 
BQthorities on one or the other side of 
the line and there is no doubt that, during 
part of the hearing, we were under the 
impression that this sase raised in a eon- 
vanient form all the faots neoessary for a 
deBoite deeision on seotion 179 of the 
Code of Criminal Proeedure. Our inelita- 
tion was expressed to be to uphold the 
deeision in Oforge Lar.qiidce v. Otorge 
Atltins (1), Bnt a translation of the 

eomplaint whioh wes laid before os 
towards the olcse of the ease bsa made 
it perfeolly slear that Ibis is a simple 
matter. The ecmplainant alleges that Sheo 
Shankar was a servant of a elotb shop 
situated in Miizipur, end as snoh servant 
it was bis duty to realise the price of 
eloth from traders aeeording to the diree- 
tioDS given by the master of the shop 
and to deposit the money thus realised in 
the shop at Miizipur. The ocmplainant 
then gees on to allege that on the 27tb 
of December 1919 the servant was sent in 
the oourse of bis duties to two villages to 
aolleot money and that he did eolleot some 
He. 1,500; that those two villages were in 
the Distrist of Allahabad, and that ths 
solid. lions were made on aosount of the 
moo y due to the petitioner’s master. Ther, 
para raph 6 sets out that, instead of 
depositing the aforesaid sums at the shop 
of the petitioner’s master the aooased No. 1, 
at (he instigation of, and in ooneul ation 
with the aoou'ed No. 2, who is his brother- 
10 law, and in order to oonseal his eriminel 
breach of trust, the aaoased No. 1 made a 
report at the Police station at Mande, in the 
Allahabad District, that a daooity had taken 
place. On the investigation made by Manda 
Police and the Police Inspector of the 
Allahabad District, the said report was 
found lo be absolutely false and groundless 
acd to have been made in collusion with the 
Bcoueed No 2. Sobseqaentlr, the coniplaint 
ssked that both the aocueed may be punished 
onder seotiooe 408, 114 of the Indian 
enal Cede, it should be stated that the 

r r^V T92; £6 A. 20j 10 A. L. J. -ISI; 13 
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residence of secured No, 2 (the breiher-in law 
cf (he applicant here) is stated to be 
in the Miizarur District. Therefore, when 
the Magistrate persued this document he 
was, we think, entitled to eseume that the 
matter waa within his jariediotioD. Accord- 
ing (o tie complaint, the plan lo mis* 
appropriate this money was conceived in 
Mi) Kapur end the subrequent journey to 
Manda was undertaken only (o give colour 
to wLat was raid to be a false ctory. 
AeouBed No. 1 wrb (be servant of the com- 
plainant and bad a duty to account to his 
master at the ebop at Miizapur. In the 
ciraDmetat:cep, the case does not present any 
feature cf importance or make it necessary 
for us to consider which of the various 
decisions on recticn 179 of the Code of 
Criminal Procedure we prefer. But we do 
take tie oppertenity of saying that at one 
moment this care did appear to us to be 
ncdietinguisbable from the case of QiOige 
Lar.qridgev. Qeoigi Atkxrs {\). The applica- 
tion, tbereferr, must be rejected and the 
record will be returned for the trial of the 
ease on tie merits. 

AppUcaUm rejeefei. 


UPPl'ia BURMA JUDICIAL COMillS- 
SIGNER’S COURT. 

Ckiuinai. RfeVisioH No. 662 or 1020. 

September 7, 1920. 

/ 1 'M r. Heald, A. J. C. 

NO A SAN DUN— Acco.sed 
versus 

EMPEROR- Oppohtb Partt. 

Vpicr Burma Criminal JiiMice Iteyiilatioii, Belt, 
Sfi-. AT— ilagixlratf, order ol — lievisiaii — 
Interference, when permissible. 

Under the provisions of section XV of the Scliednle 
to the Upper Uuiina (.riiuinal Justice Hrgulutioii, 
the Judicial Cotninibbiontr will not iiiterfore with 
uti oid.T of ii District Wugibtiate, even wliere the 
uroceduro is irregular, unless that piocedure has 
occasioned a failure of jubtice. i\>. hOi*, col. 1.1 

JL’DQMENT.— The Police reported peti- 
tiorer to the Sub Dvieior^al Magistrate, 
AmarapurB, f^r action under seotion '107 
of the Code of Criminal Prccedure 
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Od that report the Magistrate deeided 
take astion against petitioner under 
eestion 110 instead of sestion 107 of the 
Code, and after taking evidenoe dirested 
petitioner to enter into a bond in Rs. 200 
with two sureties to be of good behaviour 
for one year. 

Petitioner appealed to the Distriot Magis* 
tratO) who set aside the order for sesurity 
for good behaviour, and dirested the 
Magistrate to make further enquiry against 
petitioner under sestion 107 of the Oode. 

The Magistrate, instead of taking 
proseedings against petitiooer under sestion 
107, noted in the diary of the resord of 
the proseedings under sestion 110 that he 
had been referred to a roling wbish debar* 
red the Diatrist Magistrate from ordering 
further enquiry in proseediugs under seo- 
tion 110 of the Oode, and gave petitioner 
time to apply to this Court for revision of 
the Distriot Magistrate’s order. 

I have heard petitioner and referred to 
the ease mentioned by the Magistrate, 
namely the ease of Dayanath Taluqdar v. 
Emperor ri), and I 6nd that what the 
learned Judges said in that ease was : 
*’It appears to us that the District Magis* 
trate bad no power under the law to 
order further enquiry in the iermt in 
which he did," In that ease an order for 
sesurity for good behaviour had been made 
against the petitiooer, and on appeal the 
District Magistrate eet aside that order 
and dirested that there should be a further 
enquiry, and, at the same time, required 
increased security from the petitioners. 

I seems to me clear that in an appeal 
under sestion 406 the Distriot Magistrate 
has power under section 423 (c) and (d) 

of the Code to alter or reverse the order 
under appeal and to make any consequential 
or insidental order that may be just and 
proper. 

If the District Magistrate considered 
that the order for security for good be* 
baviour was not warranted by the evidenoe 
or the sircumstances of the case but was 
of opinion that the case was one in which 
an order for security to keep the pease 
might be justiBed, 1 eee no reason to 
believe that he was not competent to set 
aside the order for security for good be* 


baviour and at the same time to order 
proceedings to be taken under section 107. 
That procedure would be analogous to that 
prescribed in section 423 (&), which em* 
powers an Appellate Court in an appeal 
from a sonviotion to reverse the Bnding 
and sentence and to order the accused to 
be re*tried, and would not, in my opinion, be 
open to any objection. 

Further, apart from the provisions of 
section 423, the District Magistrate bad 
power to initiate proceedings against peti* 
tioner under section 107 of the Code, and 
in view of the provisions of section XV of 
the Schedule to the Upper Burma Criminal 
Justice Regulations, which says that no 
order shall be reversed or altered on appeal 
or revision cn account of any irregularity 
of procedure unless the irregularity has 
occasioned a failure of justice, J should not 
interfere, even if 1 thought that tbe District 
Magistrate's procedure was irregular, since 
I fail to see that that procedure has 
occasioned any failure of justice. 

1, therefore, see no reason to interfere 
and I dismiss the application. 

Application dismused. 


ALLAHABAD HIGH COURT. 
Criuimal Rbvision No. 645 op 1920. 
December 17, 1.92U. 

rreren/:— Justice Sir P. 0. Barerji, Kx. 
TILAX RAI iHD OTHBRS— PBTlTlOSIKfl 

tersui 

EMPEROR— Oppi'“n« Partt. 

Criminal Procedure Code (Act V of s 108 

<3) — Appellate Court, poxcer of, to make order for 
security, irrespective of powers of Trial Court, 

Uoder eub-aection (3) of aeotion 106 of tbe 
Criminal Procoduro Code, an Apellate Court bos 
power to make an or'lor for security, oven though 
the original Trial Court, from whose decision the 
appeal was heard, had no such power under sub* 
ceotion ( i ) of that section. 

Crimioal revision from an order of tbe 
Magistrate, First Claes, Ballia, dated the 

9th September 1920. 

Mr. J. Id. Baneni. tor tbe Applicants. 

Mr. B, Ala/comson (Assistant Government 

Advocate), for the Crown. — 


(1) 88 C. 8{ 8 Cr. L. J. 243. 


OrDIAM CASKS. 


$99 


Ttl LX] 


DiBBABI OfiODOHOBT V, lUPlBOB. 

JUDGMENT, — This is bd application for 
rsTisinn of an order of an Appellate Ooart 
direeting the applieants to famish seoarity 
to keep the pesoe ander eeotion 106 of 
the Code of Criminal Prooedare. The 
applioants were eonvioted by a Magistrate 
of the Sesond Class of the offeuoe pnnish* 
able ander seotion 352 of the Indian Penal 
Code and eash of them was eenteosed to a 
6ne of Rs. 10. They appealed. The 

Apoellate Ooart dismissed their appeals, 
bat held that, as there was a long standing 
fend between the eomolainant and the aooased, 
it was desirable to order the aosased to famish 
seoarity ander sestion 106 of the Code of 
Criminal Prooedare. It is oontended on 
behalf of the applioants that, as the Ooart of 
6r^t iostanoe wbioh had the powers of a Sesood 
Class Magistrate only was not competent to 
order seoarity to be farnisbei ander section 
106, the Appellate Ooart was also incompetent 
to make each an order and it is urged that 
the Appellate Coart conid only exercise snch 
powers as the Goart of first instance coaid have 
done and as in the present instance the Coart 
of first instance coald not have ordered seen* 
rity to be famished under seotion 106 the 
Appellate Ooart could not have made an order 
under that section. It is farther contended 
that the case was not one in which an order 
under section 106 oaght to have been made. 
As regards the first point, the matter is concla« 
ed by the decision of this Coart in Dharam 
DoS V. Empfror (1). That was a decision of a 
Division Bench of two Jadges and I am bound 
to follow it. There are, no doabt, decisions 
of the Oalcatta and Madras High Courts to 
the contrary, bat the learned Jadges who 
decided the case referred to above did not 
agree with the rulings of the Calcutta and the 
Madras Courts and agreed with a dacision 
of the Bombay High Coart to which they re- 
ferred in their jadgmeot. It seems to me 
that sab-section (3) of section 106 is wide 
enough to include an Appellate Coart whatever 
may have been the powers of the original 
Trial Court from whose decision the appeal 
was heard. Sab-section (l) specifies thediffer* 
ent descriptions of Courts which could make 
under the section and sab section (3) 
adds another olass of Coarts to the Ooarts 
mentioned in sab-section (1), namely, Appellate 
Ooarts. Had the object of the Legislature been 


to limit the powers of the Appellate Court one 
would expect to find in that sab-seetioa a 
limitationof the powers of the Appellate Court* 
sash as we find in section 439 of the Code of 
Criminal Procedure in the ease of enhance- 
ment of a sentence passed by a Magistrate of 
the first class. However, as there is a deoi* 
sion of two Jadges of this Coart on the sabjest 
whieh is against the applicants I feel myself 
bound by that decision and I see no reason to 
differ from it. As regards the second point 
raised, it appears that there has been enmity 
between the parties for some time and that 
the accused deliberately lay in wait to eom* 
mit an assault on the complainant. In these 
eironmstances. although the assault actually 
committed was not so severe as to justify 
a heavy sentence, the Appellate Court saunot 
be held to have exercised its discretion unwar- 
rantly in directing the applicants to famish 
security. For these reasons I dismiss the 

application. Application dUmined. 


PATNA HIGH COURT. 

Orimiiiai. Rbtision No. 10 Of 1921. 
January 27, IG21, 

Present;— Mr. Justice Ross. 
BARBARI OHOUDHURY AMD othbrs- 

PsTITlONiRS 

venus 

RMPBROR— Opposite Party. 
p.„al Cc“ rlcfxL r of I860;. ». 109. 879--P..S.. 
charged^ith tLft, whether can be conmeted of abetment 

of offence. 

with aa offence under see- 
^ Ina'S Srienarcode cannot be ooovioted 
of'ibetting that offence, where he is not charged with 

snob abetment. ^ 5 ind. Cas. 

n iiJirrevision against the order of the 
* Mllltrlte Lrneah, dated the 20th 
District M B Arming in appeal the order 

s:.“on/o..a. Araria. dated 

“’Mt’laWmi Aa"( Jha.tot the Petitionew. 
The Assistant Government Advocate, for 

‘'’oUDGMENT'-The petitioner hae been 
.onvioM of theft and has been senteneed to 
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pay a fine of Rb. 25. The faots of the oase 
are that, daring the abseooe of the qodI' 
plainant, (the owner of the goat) one 
Deobant Thaknr, peon of the petitioner, 
who ia a Tabsildar, went and forcibly took 
hia goat away under the petitioner’a order ; 
and the oomplaicant hearing fhia on bis 
return went to the Zemiudari Kaehari and 
demanded the retnrn of hia goat, but the 
petitioner refused to return it and had it 
killed. 

It is flontended on behalf of the peti- 
tioner that, whatever offenoe be may have 
eommitted, the offenee oould not be theft 
beoauae there was no removal of the goat by 
him. In answer to this argument the 
learned Assistant Government Advooate 
ooctenda that the theft by the petitioner 
ooeurred when he ordered the goat to be 
killed. In my opinion, this argument is 
not sound, beoanse tbe theft had already 
taken plaoe when tbe goat was removed 
from tbe oomplainant’s house by Deokant, 
the peon. It was then suggested that, even 
if the petitioner oould not be eonvioted of 
theft, he was guilty of abetment of theft 
and tbe failure to frame a oharge under 
that seotion has not prejudiced him. Tbe 
oase of f a'imo7i2ba Payl Kanniah v. Empen,r 
(1) is against tbe oonfention of tbe learned 
Assistant Government Advocate. 

The Rule must be made absolute, the con* 
viotion set aside and tbe Bne if paid must be 
refunded. 

Oon'itc’ion set osidf, 
Rule made absolute. 

(1)5 Ind. Cas. 145; 3.3 M. 261; 7 M. L. T. 79-, 20 
M. L. J. 8^; 11 Gr. L. J. 49. 


LAHORK HIGH COURT. 
C».!s:iNiL Revision Petition No. 1660 

( p It 20. 

February 11, 1921. 

Present Mr. Justiae Le Roseignol. 
NARAIN DAS and anotuek — 
Complainants — Petiiionkbs 
versus 

MBWA SINGH — Accdhed — Rbspokdbnt. 
Criminal Procedtire Code (Act l'o/1898), ««. 269, 
439 — Procedure — Charge jramed — Complainant, absence 
v{ — AcguUtal, order of, legality of — Revision— High 
fovisr of% 


No section of the Criminal Prccednre Code 
allows a Court to pass an order of acquittal after 
a oharge has been framed, except upon a finding 
on the merits of not guilty. 

Where a charge has been framed it is the duty 
of tbe Trial Court to proceed \7ith the trial in the 
absence of tbe complainant and to con?iot or acquit 
on the merits. 

The High Court has no power to convert an 
af'quiltal into a conviction, but it haa power to 
direct the Trial Court to conclude the triul in the 
manlier provided by law, 

Petioner under section 439, Crimioal 
Procedore Code, for revision of tbe order cf 
tbe Sessione Judge, Ambala, at Simla, dated 
tbe 28th July 1920, affirming that of tbe 
Magistrate, First Class, Ambals, dated tbe 
12th June 1920. 

Mr, N. G, Pandit^ for the Petitioner. 

Mr 0. L Gulatif for tbe Respondents. 

JUDGMENT. — Tbe Trial Court passed a 
bold order of acquittal in this oase, becaoee, 
after the proseention evidence had been 
recorded, after charge had been framed, after 
tbe bulk of tbe defence evidence bad been 
recorded, an adjournment was given for 
tbe summons of one )a<t witness for tbe 
defence. 

On the date 6xed, the eighth beariDg in 
the case, tbe complainants and their Pleader 
failed to arrive in time, whereupon the 
Court, by reason of their absence and not on 
the merits, acquitted tbe acoused. Such an 
order is contemplated by no section of tbe 
Code, so far as I am aware, and no seotion 
allows a Court to pass an order of acquittal 
after a charge bas been framed, except upon 
a Boding on tbe merits of not guilty. 

In this oase it was tbe duty of tbe Trial 
Court to proceed with tbe trial in (be 
absence of tbe complainant and to convict or 
acquit on tbe meritp. 

This Court has no power to convert an 
acquittal into a conviction, but it bas power 
to direct tbe Trial Court to conclude lie 
trial in tbe manner provided by law. 

I cet aside (be Magistrate's order of ac- 
quittal and direct him to proceed to judg- 
ment after taking tbe evidence of tbe remeiu' 
ing witness for the defence. 

Acquittal Order set aside. 



Vol. LX] INDIAN 

MOA TBIT IHI V, BMPIROB. 

UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Orimimal Revision No. 836 of 1920. 
September 28, 1920. 

Pifeaenti — ilr. Heald, A. J. C. 

NOA THET SHE and others — Pititiohirs 

vetsua 

EMPEBOR— Opfoaiti Pamt. 

Upper Burma Criminal Justice Rcgulalmi, Sch., 
sec. XII— Revision— District ilagistraie, poioei of. 

Under the provieione of section XII of the Sche- 
dule to the Upper Borma Criminal Jnstico Begulation. 
a District Magistrate has extensive powers of 
revision allowing him todeal with the cases of Second 
and Third (Mass Magistrates as he thinks fit instea*! 
of reporting them lo the High Court. 

Mr. N, id. Muherjte^ for the Appliaant. 

JUDGMLNT:'-^Pet 2 (ioDer 8 were pent ap 
by ihe Poliee for trial under eeetion 325 
of the Indian Penal Code in respeet of 
BerioQs injuries reeieved by one Po Ka 
during a fraca* wbioh resulted from 
gambling at Puzanetkin village in (he 
Myingyan Dietrist. 

The Magistrate diseharged the petitioners, 
nut noted at the end of his judgment 
that many of the witnesses mentioned by 
Po Ka in his deposition, whieh was reeorded 
in hospital when it was thought that be 
was likely to die, had not been exa- 
mined. 

The DIstriet Magistrate, having ealled 
for the ease in revision, said that there 
appeared from the prooeedings and the 
Police papers to be grounds for further 
enquiry and ordered tbatenquiry to be held 
by (be Senior Magistrate. 

Petitioners ark me to set aside that 
order in revision and I have read the 
records and heard their learned Advocate. 

One of the grounds argued is that a 
District Magistrate in Upper Borma has no 
power to revise the orders of First Class 
Magistrates. in view of (be express 
provisions of seolions 435 to 438 of the 
Code of Criminal Procedure, this argu- 
ment would not be worth notice, but for 
tbe fact that it is constantly cropping up 
in cases in this Court. It is, of course, bead 
on the provisions of eeetion Xll of (he 
Schedule to the Upper Burma Criminal 
Justice Regulation which says that a 
District Magistrate in revising tbe cider 
of a Second or Third Class Magistrate, may., 
^ob^eet to certain limitations, *‘pasa such 
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order as he thinks 6t.” That provision 
obviously does not. limit tbe District Magis- 
trate's ordinary powers in revision under 
the Code but, on tbe contrary, extends bis 
powers under sestion 438 by allowing him 
to deal with the eases of Sesond and Third 
Claes Magistrates as he thinks fit, instead 
of reporting them to this Court for orders. 

So far as tbe merits of tbe present ease 
are concerned, it is perfectly clear from 
tbe Magistrate’s own note that there was 
scope for further enquiry, and 1 see no rea- 
eon to interfere with tbe District Magistrate’s 
discretion in tbe matter. 

Tbe application is dismissed. 

App'.icaiion diamiaeed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

CRiaiiNAL Rb7is:04 Applioation No, 164 

OF 1919. 

October 10, 1919. 

Preaent Mr. Kincaid, J. 0., and, Mr. 

Kemp, A. J.O. 

HARBHAGWANDAS METHARAM— 

APPLlCiMT 

tersua 

EMPEROR — Opposite Partt. 

Criminal Procedure Code (Act V of IS98J, s. 439-- 

(5)— Revision- Appeal competent— Revision, whether 
entertainable* 

Whore it is open to au accused person to appeal 
and he does not do BO, clause (6) of 8Pctiou|4)9 of 
the Criminal Procedure Code bars the entertainment 
of au application for revision. 

Application for revision against (be 
order of tbe Judicial Commissioner, 8;nd. 

Mr. Wadhumal Oodkaram, for the Appli. 
cant, 

Mr. 7\ Q. Elphimton, Pobltc Prosecutor for 
Sied, for the Crown. 

JUDGMENT. — Ths next point raised by 
the learned Pleader was that (be Court 
should riviee the prooeedings against bis 
client under section 4Ji cf tbe Criminal Pro- 
oeJuro Code. 

It was open to the applicant to lodge 
an appeal. Uofortnuately for him elahse (5) 
of bfcction 4d9 rune as f^'lloTs; — 
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''Where aoder this 0 >de an appeal lies 
and DO appeal is brooffhf, no proopeding’s 
by way of revision shall be entertained at 
the instanee of the party who oonld have 
appealed.” 

The learned Pleader has urged that the 
ease is already before the Benoh and the 
Court ean, therefore, on its own motion 
aot under seotion 439. It is not, however, 
the safe that the proseedings are before 
the Coart that it may revise the oonvio* 
tion. They are before the Goort that the 
applioant may show oanse why bis sent* 
ense sbonld be enba' oed. The only way 
that we ooald ast to his advantage aoder 
seetioD 439 would be to admit this applioitioo 
in revision whieb the learned Pleader has 
tendered. But to do that would be to enter* 
tain the proseedings by way of revision 
at the instanoe of the party who has not 
appealed: This we are expressly forbidden 
to do by slause (5), sestion 439. A some* 
what similar opinion was expressed by 
Faweett, J. C , and Cramp, A. J. C„ in 
Jumo V. Emperor (1). The learned Judges 
bserved: * It wonld be pure quibble to say 
that, in spite cf the provisions of sestion 
439 (5) of the Code, tbe Ooart eonld do what 
applisant wants of its own motion. This 
wonld be a mere evasion of the Statute 
whisb the Court oaonot permit,” 

A farther request made by the learned 
Pleader was that the Court shoold, if it 
finds itself unable to admit tbe applioafion 
for revision, treat this application for 
revision as an appeal and give theappli- 
sant the benedt cf seotion 5 of the Limi' 
tation Aot. Bat the grounds given by the 
applisant for cot filing the appeal are, that 
he "has undergone expenses, trouble and 
the anxiety of tbe proseoution for about 
10 months and, therefore, did not appear 
to hie an appeal.” These reasons do 
not appear to us be a scfBoient cause 
withio the meaniog of seotion 5 of tbe Limit* 
ation Aot, 

We, therefore, dismiss the application 
under section 439 of tbe Criminal Prooedure 
Code. 

AppUcation dismiised. 

(1) 28 Ind. Cos. 108; 8 S. L. R. 229j 16 Cr. L. J. 
262. 


ALLAHABAD HIGH COURT. 
Cbiuinal Bbvisiom No, ^09 up 920 
November 17, 1920, 

Present Mr. Justioe Ryves. 
KaLLU alias KaLLAN — Pstitioncb 

versus 

EMPEROR — OsPOKiTt-PARTT. 

Crimiruil Procedure Code Act V. of ’808', s. 110— 
General repute, evidence of, whether sufficient to ju«<»/y 
taking eecurity. 

Where in a case under seotion 110 of the Criminal 
Procedure Code the prosecution witnesses testify 
merely to the reputation of the accused, and know 
nothing about him beyond that reputation, and are 
entirely ignorant of the circumstances of, or of the 
buxiness carried on by, the accused, an order re* 
quiring him to furnish security is not justified, 
[p lOi 3, col. 1.] 

Crinjinal revision from an order of the 
District Magistrate, Agr^, dated tbe 24th 
July 1020. 

Mr, Kaila Nath Muherjt, tor tbe Appli* 
cant. 

The Assistant Government Advocate, for 
tbe Crown. 

JUDGMENT.— In this case Kallu has been 
ordered to be bound down under sestion 110 
of the Criminal Procedure Code. The notice 
issued against him under .section 112 of the 
Criminal Procedure Code states that be is 
a thief by profession and habitually commits 
extortion. A large number of witnesses for 
the prosecution were produced and they 
generally say that Ralln has tbe reputation 
of being a barbonrer of thieves and com* 
mite extortion. They go on to say that be has 
no other means of livelibood, and in cross* 
examination, most of them eaid that he bad 
no onltivation or business. The learned 
Magistrate has accepted this evidence and 
on tbe strength of this evidence has passed 

the order under section 110 of the Criminal 
Procedure Code, which was condrmed in 
appeal, but it is quite evident from the learned 
District Magistrate’s order that the evidence 
agatnsf Kalin is extremely slight; indeed, 
hssays so himself. Tbe accused, who is a 
man of sixty years, had apparently never 
been suspected by the Police until early m 
this year when a dacoity was committed at 
the boose of one Gobardhan Jat. He was 
enspected, not of having taken part in the 
dacoily, but of helping one of the accused, a 

relation of hie, in tbe daeoity to evade arreet, 
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It was only after tbat that a history sheet 
was opened for him. The Distriot Ms^istrate 
admits tbat there was no evidenoe of bis hav> 
ingrbeensDspeeted 10 any definite ease either 
before or after history sheet was 
opened, and tbat the ease oan only sooaeed 
if the evidenee of general repate aan be 
believed. It is, of eoorae, very easy for 
witnesses to say that so and so is by repute a 
bad obaraoter, All these witnesses, seven< 
teen in nnmber, who were prodaoed for 
the proseaation, were tested as to their real 
knowledge of Kalla’s aiioamstanoes and 
they sa'!d that they knew nothing abont the 
aesased personally beyond his reputation. 
The Distriot Magistrate has frond, as did 
the trying Magistrate, tbat the witreeses 
for the defense are to be believed v^hen 
they say tbat the aooaeed has some oultiva* 
tion, has a ballook and a oamel, does a 
little money-lending and a little grain«dealirg 
bnsinees. All the proseootion witnesses, 
altboDgb they are quite aware that this man 
has sneh an evil repatation, ere entirely 
ignorant of the business oarried on by him 
wbiob, however, mast be patent to the people 
of the looality, A man eannot have grain* 
dealing, and eultivation atd use czen and 
eamels without it being apparent to his 
neigbbonrs, I am, therefore, not at all 
satisfied with the evidenee for the proseeution. 
I note, however,' tbat the Distriot Magistrate, 
having held that the aoeneed carries on 
oNiltivatioD and business in a small 
^^7. goes on to say tbat bis position in 
life makes it so highly probable tbat he is an 
assoaiate of thieves and daooits ; that be 
apparently for this reason feels justified in 
supporting the order of the Magistrate It 
would be a dangerously broad rule to lay 
down that a small shop keeper must, there* 
fore, be an assoaiate of daaoits and tbat it is 
neoessary, tberefere, to bind him down. 

Id my opinion, this is not a aaee, on the 
Magistrate’s own showing, for an order under 
eeatioD 110 of the Criminal Frooedure 
Code. 

I set aside the aonvietion and order tbat 
seaority bonds be disobarged 

Conviction id atide. 


MADRAS HIGH COURT. 
Criminal RevistoN O 48 S No 5 + of 1920. 
Ckiuinal Rkvision Pktit ok No. 44 o? 1920 

April 27. 1920. 

Pmanf:— Juatiae Sir Abdur Rahim, Kt., and 
Justice Sir William Aylirg. Kt. 

InroT Q. KBISHNASAMl NaIDU 

A»*D •NMT"IC>i — Accu-Rn— P.TiTrn- 

Madras District Municipalities Act IV of 
*8 H/ 4 , a^O — Chairman delegation of powers of 
(0 third person— Complaint hy delegate, legality 

Where the Thairmau of a ^'unicipal Touncil 
lawfully authorises a person under section 2 of 
the Madras Mistrict unioipalitics Act to exercise 
hi8 powers, including the power to lodge a com- 
Vlamt. tbat person is entitled to exorcise that 
power so Icng as the authorisation lasts, and he 
does not need express authorisation under seciion 
2^0 to institute a complaint in respect of «n offence 
under the Act. 

Petitions, under seations 4S5 and 4:19 of 
the Code of Criminal Proaedure, lc9«, pray, 
ing the High Coort to revise the judgment 
of the First Class Magistrate, Tiruppathur 
Jjivision, in Criminal Appeal No. U of 1920 
preferred ageinst the jndgment of the Sub’ 
Magistrate of Tiruppathur in Calender Casa 
No. 55 of 1919. 

FACTS appear from the jndgment. 

^ Mr. B. 0. Sankaranarayana, for the Peti* 
tioners.— The Chairman delegate was not 
aompetenfc to lodge this aomplaint. The 
general authority to him by the Chairman to 
perform the latter’s funstions under section 
32 (4) cf the District Municipalities Act will 
not eover cates under section 280. There 
must be express authorisation under section 
2S0. 

The expression "Chairman ’’in section 280 
does not include a Chairman delegate. 

Mr. 0, Narastmhackariarf for the Public 
Prosecutor, for the Crown — The authorisa* 
tion under section 32 (4) extends to the 
institution cf complaints under section 280. 
The object of the section is to relieve the* 
Chairman and it would be meaningless to 
insist on express authorization for each 
complaint under section 260, Exhibit D 
the authority, is very wide, the only things 
excepted being the signing of eheqaes and 
incurring expenditure in antioipation of the 
Cnunoirs sanction. See Raliapernmal Naidu 
v.Bmperor (1). Section 280 being only aimed 
( 1 ) 65 Ind. Caa, 699» 11 I#. W. 120, 21 Or. I,. J. 

827* 
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against proseoationa by private persons, there 
is nothing against the exereise of fanotions 
by Chairman delegate. 

ORDER. 

Abdur Rabim, Jt— In this oAse the oon* 
yietion is attaeked on the gronod, that the 
eomplaint in respest of the offense wbisb 
aonsisted in a breash of the Distrist Mani- 
oipalities Aot (Mad. Ast IV of 1884) was 
not made by one of the persons referred to in 
seotion 280 cf that Ast. That seation say^: 
“No person shall be tried for any offense against 

the provisions of this Ast ezsept upon 

somplaint made by the Polise, or by the 
Manisipal Connsil or by the Chairman, or by 
a person expressly anthorised in this behalf 
by the Manisipal Coansi), or the Chair* 
man.” Mr. V. P. Row was the Eas Otficio 
Chairman cf the Manisipality of Tirnp* 
pathor and be, by an order, Exhibit D. 
dated cOtb Janaary 1919, anthorised, nnder 
section 32, sob seotion (4), cf the Aot. Mr. 
A. N. Ardbanari Aiyar. a Manisipal Conn' 
oillor, to exereise all the powers sonferred, 
and to perform all the daties imposed, on 
the Chairman by the said Ast, with the 
exseption of signing oheqaes and insarring 
expenditure, in anticipation of Coanoirs 
eanstion. It is the Coanoillor, Mr. Ardbanari 
Aiyar, that made the somplaint in respect of 
the offense sbarged against the petitioners. 

It was argaed that, in spite of any general 
delegation of power under sestion 32, see* 
tion 280 requires that a person, other than 
the Chairman, or the Manisipal Counsil or 
the Polise, sould only lodge a complaint if be 
is spesiBsally anthorised to do so in that parti* 
oular matter, and that Mr. Ardbanari Aiyar 
not being a person so expressly aathorieed was 
not entitled to institated a proseeding, whioh 
led to sonvicticn of the petitioners. The 
argument has oertain plausibility about it; 
but the answer is really quite plain. The 
Chairman undoubtedly sould make a oomplaint 
by the express words of sestion 230. That 
being so, the person whom the Chairman law* 
fully authorised under sestion 32 to ezersise 
bis powers, ioslading the power to lodge a 
oomplaint, would also be entitled to exeroiee 
that power, so long as the authorisation lasts. 

1 may mention that I was at Brst inclined to 
think that there was some eubstause in the 
objeotion of petitionerf; but on further ooo* 
sideration I am persuaded that the objeotion 


is without any force. The petition is, there* 
fore, dismissed, 

Atlikg, J. — The petitioners in this oase 
were oonvioted of an offenos ander seotion 
189, Dietriot Municipalities Aot (Mad. Ast 
IV of 1884) and thair oonviotion oonfirmed 
on appeal. We are asked to sat it aside 
on the role ground that the case was not 
instituted as required by seotion 280 of the 
Ast, which runs as follows: — 

No person shall be triad fo."* any offense 
against the provisions of this Ao‘, or of 
any bye-law made under seotion 15'> except 
upon a oomplaint made by the Polise, or by 
the Manisipal Counsil or by the Chairman, 
or by a person expressly authorised in this 
behalf by the Municipal Council, or the 
Chairman.” 

The oase was admittedly instituted not 
by the Chairman, but by the Chairman 
delegate (vide definition iu sestion 32 (4) 
of the Aot.) The delegation is Exhibit D. 
it authorises the Chairman delegate to 
exeroise all the powers conferred acd to 
pel form all the daties imposed, oo the 
Chairman by the Distrist Manisipalities Aot, 
with the exception of signing obeques and 
inourring expenditure, in anticipation of 
Council’s sanotioD. On the face of it, there* 
fore, the delegation would seem to include 
the power of instituting a case on complaint 
under section 280. 

It is, however, contended that this is not 
enongb and that seotion 280 requires an 
express antboiisation in this behalf. In my 
opinion, the words *' by a person expressly 
authorised in this behalf by the Manisipal 
CouDoil or the Chairman,” refer to an 
authorisation to prefer a spesifis oomplaint 
not to the general power of complaining. 
They are intended to obviate the necessity 
for the oomplaioing Coucoil or Chairman, 
aa the ease may bp, of having to attend 
personally to make the oomplaint in the 
Magistrate’s Court. This appears to be 
the interpretation put upon them by Sadasiva 
Aiyar and Odgers, JJ., in a recent case re* 
ported as Knliaperumal Naidu v. Emperor (1). 

J see DO ground for holding that the delega* 
tion of the power of oomplaioing by a 
Chairman to a Chairman delegate need be in 
a partiouUr form; or that by reason of the 
words in question Exhibit D , is in opera* 
tive in this respect. 
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^ The other oontentioa is that the term 
^Ohairman* in seotion 280 does not inolode 
Ohairman delegate.’ 

The word Ohairman ’ is not among the 
definitions in the Aet and it is onrioas that, 
althoQgh seetioD 32 defines ‘Chairman 
delegate,’ the latter phrase is, as far as I 
oaii see, used in no eabaeqaent seetions. In 
nnmerons sestions the Ohairman is invested 
with eertain powers or oharged with eertain 
duties without any referenoe to a Chairman 
delegate. I may instanee seotion 30 whiob 
deals with the duty of presiding at meetings, 
Seotion 42 whiob gives a Chairman power 
over the Munioipal Staff. Seotion 102 et $eq 
whiob relates to the Colleotion of taxes. 
Seotion J 47 et teq regarding water supply, 
and seotion 183 whiob gives emergenoy 
power in ease of dangerous buildings. 
Unless it be oonoeded that the term Chair« 
man in those seotions inoludes a Chairman 
delegate (provided the latter’s order of 
delegation oovered the matters referred to), 
it would seem to follow that none of these 
powers oonld be exeroised by a Chairman 
delegate. The delegation of a Chairman’s 
powers may last as long as three monthf; 
but even in muoh shorter periods a Chairman 
delegate’s inability to exeroise some of these 
powers might be disastrous. In faet, unless 
the effeet of delegation be to olotbe the 
Chairman delegate with all the powers of a 
Chairman, so far as the delegation order 
eztendr, the delegation is meaningless. 

If the word ‘Chairman’, in the sestion I 
have referred to, inaludes a Ohairman dele- 
gate, I fail to see why it should not be so 
in sestion 280, The objest of that seotion 
is simply to prevent prosesutions for offenees 
under the Aot being instituted by private 
persons and I sea no reason why the Lsgis- 
latnre should have intended that in this 
speeial partioular a Chairman delegate should 
be plaeed in the position of importanae. 

Seotion 32 (4) empowers the Chairman, 
with the previous permission of the Oonnoil, 
to delegate to a Ooaneillor any of his powers 
or duties aud it appears to me that the 
effeot of delegation is to plaoe a Chairman 
delegate, eo far as the delegated powers 
extend, in preoisely the same position as a 
Chairman enbjeot to the three provisos 
aontained in the alauee, none of whiob 
affeots the present oanse. It seems to me 
that the tetm 'Uhairmiu’ iu seoticu 260 


inoludes Chairman delegate’ (if the delega. 
tion under seotion 32 is wide enough), and 
that the present proseention was properly 
instituted. 

I would dismiss the petition. 


M, C. P. 


Petition diemined. 


BOMBAY HIGH COURT. 

Criminal Bipsbsnci No. 68 of 1920, 
Ootober 20, 1920, 

Mr. Justiee Shah and 
Mr. Justiee Cramp. 

EMPEROR— Prosbcotor 

versui 

TUKA NANA BAMOSHI’_Aooij8.d. 

Criminal Tribes Act {III o/l9ll* * 2 a * 

third convictions^ what arc* ^ 

The second couviotioD contemplated by claase fa) 

of sub.section (If of seotion Z3 of the Criminal 
Tribes Act need not be the second conviction after 
tho Act, nor is it necessary that it should be the 
second m fact. Taking the conviction or convic! 
t.ons prior to he Act as one group constituting 
one conviction, the drst one after the Act would 
be the second conviction for the purpose of the 
section though, m point of fact, it may bo one 
more m a series of convictions prior to the Act 
Similarly, a thmd conviction within the meaning 
of clause (6; of the same sub-section must be at 
least the socondafter the Act. [p. 1C06, col. J.j 

Oriminal referenoe made by the Distnot 
Magistrate, Satara. 

Mr. S. 8. Patkar, Government Pleader, for 
the Grown. 

JUDGMENT. 

SuAU, J.— The aooused No. 2 in this oase 
has been oonvioted of robbery under seotiou 
39-, Indian Penal Code, and sentenoed to 
suffer rigorous imprisonment for eighteen 
months by the Trial Magistrate, though be is 
a member of a erimiual tribe, and though be 
was ODoe previously oonvioted iu April J903: 
and seutenood to six years’ rigorous imprison- 
meDl under eeetion 3S)5 by the Seeeieoe 
Coart of Satara. 

The Distriot Magistrate has made a 
refersnoe to this Court reoommending that 
the oonviotion and sentenoe be set aside and 
that the aosuaed No. 2 be oommitted to tbe 
Court of Session for trial, in view of the 
provieiona of eeetion 23 Cofil!the,|,Orin„oel 
Tribes Aofc (ill uf 19U). 
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We have to oonsider, first, whether seotioD 
23(1), olanse (a applies to this oase, and, 
seoondly, if it applies, whether, nnder the 
oiroamstaoses, it is neseseary to give effest to 
the District Magistrate’s reaommeDdation, 

As regards the ooostraotioD of seoiion 23, 
wbioh is cot qoite easy, 1 am of opinion that, 
tboQgh the first oonvistion is prior to the Aot 
of and the present sonvistion is the first 

after the Aot and seoond, in point of fast, it is 
“a seoond eocviotion” within the meaning of 
olaase (a) of seotion 2{, snb seotion (I), 
The "seocDd oonviotion” oootemplated by 
that olanse need not be the seoond oonviotion 
after the Aot, nor is it necessary that it 
sbonld be the seoond in faot. Taking the 
oonviotion or oonviotions prior to the Aot as 
one group ooDstituting one oonviotion, the 
first one after the Aot would be the second 
oonviotion for the purpose of the seotion 
though, in point of fao^, it may be one more in 
a series of oonviotions prior to the Aot. 
Clause (6) of the same sub'Seotion does not 
apply to the present case. But in order to 
be able to oonsirae the seotion as a whole, 
we have neoessarily oonsidered it ; and in my 
opinion a tbird oonviotion within the meaning 
of the clause must beat least the seoond after 
the Aot. 

This is the oonstrnotion adopted by the 
Madras High Court in i»ellamani. In re (1). 
Though this oonstruotion is not free from 
diffioulty, on the whole 1 think that out of 
all the alternative eonstruotions, this seems 
to be the least open to objection, having 
regard to the words of the seotion, as also to 
the soope and object of the seotion. I am, 
therefore, of opinion that the section applies 
to the present oase. 

It appears, however, that the Trial Magis* 
trate was aware of all the material fasts. In 
the exeroise of his disoretion be has decided 
the oase instead of committing it to the 
Court of Session for trial, and passed a 
sentence within bis powers. It is true that 
be has not referred in terms to seotion 23 of 
the Criminal Tribes Aot of 1911. Bat that 
does not necessarily mean that be was not 
alive to the provisions of the section. As* 
earning, however, that be passed tbesentenoe 
without advertenoe to these provisions, we 
have to oonsider whether it is necessary to 
interfere now. The seotion provides that the 

(1) 83 lod. Cas. (^ 29 ; 40 M. 92S| 17 Cr.L. J. 149} 82 
M.L. J. 2l2t (1917) M. \V. N. 419. 
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aooased shall be punished in aooordanoe with 
the requirements of olause (a), “in the absenoe 
of special reasons to the contrary to be men* 
tioned in the jadgment.” The previous oon* 
viotion in this ease was in 1903; and presum* 
ably after the aoonsed same out of jail in 1909 
or earlier, be has led an honest life for over 
ten years. That ip, in my opinion, a special 
reason, under the oiroumstanoea of this oase, 
for not punishing the aosused under the 
seotion. 

I would, therefore, disobarge the Buie, 

Gbuup, j. — 1 agree. Whatever view I 
might be inclined to take were the matter 
res Integra, I am, ae it is, oonteht to follow the 
deoision of the Madras High Court oited by 
my learned brother. Seotion 23 (a) of the 
Criminal Tribes Ast of 1911 is no doubt 
sueoeptible of more than one interpretation 
and there are perhaps more than one wbish 
are equally plausible- But in snsh a matter 
as this where one High Court has interpreted 
the seotion, I do not think that any advantage 
would be gained by adopting another inter* 
pretatioD, more speoially as the interpre'ation 
wbioh has found favonr with the Madras 
High Court, is, on the whole, I think, reason* 
able. As to the partioular case, I have 
nothing to add to the remarks of my learned 
brother, 

Rule discJtjrgei, 


BOMBAY HIGH COURT. 
Criminal Appeal No. ->01 op i921. 

October 20, 1920. 

Present'. — Sir Norman Maoleod, Kt., 
Chief Justioe, and Mr. JustioeSbab. 

DINANATH SUNDRAJI RAVIE— 

ACCCdID 

versus 

EMPEROR— Pbosecotob. 

Evidence Act {1 of 1&72^, e. 24r-— Confession obtaincil 
by inducement .-Magistrate, duty of. 

As soon US an accused person, whose confession 
is being recorded, informs the Magistrate that be 
is making the confession under indaooment, it 
becomes useless to record the confession, and suoh 
a coufeesion, if recorded, is iuadmicsible in evidenM 
and ought not to be allowed to go to the Jury, it 
makes no difference whether there actually was 
any inducomeut or not# 

Uriminal appeal from oonviotion and 
sentense recorded by the Sessions Judge^ 
Thana. 


mbiAN OAsib. 




Mr. Jinnah (with him Messrs, K. A, Padhye 
and if. Thakore'f for the Aosased. 

Mr. S. P, Pafkar^ Gyvernment Pleader, 
for the Crown. 

JUDGMENT. 

Magleod, 0 J.— The aesosed was ebarged 
with the offense of marder before the Ses- 
sions Judge of Thana sitting with a Jury, 
There was an unanimous verdist of guilty 
under eestioD 302, Indian Penal Code, and 
the assused was sentenced to transportation 
for life. In appeal it has been contended 
that the confession should not have been 
admitted in evidence and placed before the 
Jury, as it was not relevant under section 
24 of the Indian Evidence Act. If the con- 
fession itself had been free of all defects, 
and then in the Sessions Court bad been 
retracted, and the accused bad made allega- 
tions that the confession had been made 
under inducement, then it would be a ques- 
tion for the Court to consider whether or 
not the confession was relevant; and it seems 
as if the learned Judge in directing the Jury 
bad considered himself free to consider whe- 
ther the confession was relevant under sec- 


have convicted the accused on the rest of 
the evidence. It would he open for ns to 
consider the evidence, apart from the oonfes- 
sioD, and see whether it would be sufficient 
to support the conviction. But in a case 
like this, that is, an extremely difficult course 
for the Court to pursns, because no 
doubt we have read the record and it is 
almost impossible for ns to exclude ail eon. 
sideration of the confession from our minds 
while looking at the rest of the evidence. 
Undoubtedly, there is a considerable body of 
evidence, apart from the confession, which 
the Jury might or might not believe, though 
speaking for myself I should 6nd it extreme- 
ly difficult to be able to come to a conclu- 
sion on that evidence with regard to the 
guilt or innocence of the accused. I think 
the best course to pursue is to set aside the 
conviction and direct a re trial. 

Shah, J. — I agree. 

Oonviction aet aside-. Re trial ordered. 


tion 24 of the Indian Evidence Act. But 
on reading the confession, it appears that 
the accused told the Magistrate that be bad 
been told to tell the troth by the Sabeb 
who told him to tell the truth and be would 
be released. Obviously, then, the accused 
told the Magistrate that he was making a 
confession under an inducement, and it 
was quite useless for the Magistrate to con- 
tinue further to record the confession. It 
does not matter whether as a matter of fact 
the Police Superintendent bad told the 


ALLAHABAD HIGH COURT. 
CWMiKAL REFaKE.«tC No £53 OF 1920. 
December 17, 1920. 

Justice Sir P. 0. Banerji Kr 

RAM RaTaN— ■ Accoobd 




EMPEROR THBOOOH B. SHIVA 
SH A NIC A R SH A R M A O po^itb Partt 

Criminal Procedure Code Act V of tgflSi, « Vo 
(1) 0 , IHJ ilagietrate taking cognizance of case 

under 5. 190 1 ) e, — Failure to comply with procedure 

laid down in s. 191 , effect of. 


accused that be would be released if be 
told the truth. It is rather difficult to 
believe that any Police Superintendent would 
have been so foolish as to tell the accused 
that. But once the accused bad told the 
Magistrate that be wae making the confea- 
sion under inducement it was no use what- 
ever continuing to record the confession. 
Therefore, we shall have to consider the 
record as if the confession had never been 
made. No doubt the Jury, in coming to the 
eonclusion they did, under the direction of 
the Seeaions Judge, took the confeeaiou info 
•ODsideration and weighed it with the rest 
of the evidence, and it is impossible to say 
whether, supposing that the confession had 
Dover been placed before them, they would 


Where a Magistrate takes coguizanco of a case 
uuder aeotion .no c. of the criminal Procedure 
Code, bub omits to inform the accused before any 
evideuce is taken that the I uteris entitled to have 
the case tried by tome oth r • ourt, the nroctied- 
mgs before the Alagistrate arc illegal. 

Criminal reference made by the Sessions 
Judge. Agra. 

JUDGMENT. — It is clear that the Can- 
tonment Magistrate took oognfsinoe of this 
case under sub-section (l), clause (c) of 
section 190 of the Code of Orimioal Pro- 
cednre. He was, therefore, bound under the 
provisions of eeotion i9l to inform the 
aocusod before any evidence was recorded 
that be wae entitled to have the case tried 
by another Court. This was not done io 
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the present ease aod^. therefore, the pro* 
feedings before the Cantonment Magistrate 
were illegal. 1 ao&ordingly set aside the 
fonyiotion and senten'oe and direot that 
the aoenaed be re-tried by another Magistrate 
to whom the Magistrate of the District may 
refer the ease for trial. 

Ooni.ietion set astdc'. 
Re treat ordered. 


BOMBAY HIGH COURT. 
Criuihal RiyBRiMCB No. 95 op 1920. 
January 26, 1921. 

Tresentx — Sir Norman Maoleod, Kt., 
Chief Jastice, and Mr. Jostioe Shah. 
EMPEROR — Prosbodtor 
versus 

KBSHAV GOVIND— Accjused. 

Bombay City Police Act (IV of 1012», ss, 40 (!', 

56 Magistrate, whether can command unlaivful 

assembly to disperse. 

Under section 40 (U of the Bombay City Police 
Act the only person who may command an unlawful 
assembly to disperse is an ofltccr.in.charge of a 
Section; and under section 66 a Police Officer of 
superior rank, if on the scene, might perform the 
duty of the officer in charge of a Section. 

It is not a suBiciont compliance with the provisions 
of scotion 40 (.t) for MagisLiitto to give the 
command under the directions of a competent 
Police Officer who is himself present. 

Ciiminal referenoe made by the Chief Pre* 
sidenoy Magistrate, Bombay, 

Mr. Jinnah, (with him Mr. D. W. Pilgaort' 
har), for the Aoeosed. 

Mr. S. Patkar, Government Pleader, for 
tbe Crown. 

JUDGMENT. 

Maolbod, C. J. — Certain qaestions of law 
whiob arose in a ease before the Chief 
Presidenfy Magistrate in tbe eaes of Imperaior 
V. Keshao Qovind and thirty- three others, 
have been referred for tbe opinion of tbe 
High Ooort, under sestion 432, Criminal 
Proeedure Code. Oo the evidenoe, the Magis- 
trate found that the aoeueed were members of 
an unlawful assembly. 

The question was, whether they had been 
sommanded in the manner preseribed by law 
to disperse, and it is admitted that the srowd 
was sommanded to disperse by Mr. Oliveira, 


Cid2i 

a PoHoe Station may oommand any unlawful 
assembly to disperse. But the whole of 
Chapter IX of tbe Criminal Prosedure 
Code, in wbieb seotion 127 appears, was 
repeahd by the Bombay City Pclioe Aat 
IV of 1902, and seottons 127 and 12b, Ori* 
minal Prosedure Code, were re-plased by 
sestion 40 of that Ast. Section 40 sob* 
seotion (1) makes no mention of a Magis- 
trate. Tbe only person who may oommand 
an unlawful assembly to disperse is an officer- 
in-ofaarge of a Seotion; and onder sestion 
55 a Police Officer of superior rank, if on 
tbe esene, might perform the duly of tbe 
effiser in charge of a Section. In this oaee 
it appears the Polise Commissioner wae on 
tbe Eoene. Instead cf giving the oommand 
to disperse himself, be asked the Magielrate 
to give the eommand. If tbe seotion gives 
DO power to the Magistrate to oommand 
an unlawful assembly to disperse, einse it 
is only when a member of an unlawful 
assembly has been commanded in tbe manner 
prescribed by law to disperse that be oould 
be found guilty under sestion 145, Indian 
Penal Code, it seems slear that a member 
of an unlawful aeeembly who has been oom- 
manded by a Magistrate to disperse cannot 
be scDviotcd under that sestior; nor dees 
tbe language of restion 151, Indian Penal 
Code, make any differenee, although tbe word 
''ianfully” is oecd tDstead of **)n tbe manner 
prescribed by law. " The eiplanation shows 
that it was not intended that tbe difference 
in phraseology in tbe two sections should make 
any difference in the proper construction of 
them. 1 think, therefore, that tbe construc- 
tion placed by tbe learned Chief Presidency 
Magistrate on section 40 of tbe Bombay City 
Police Act is correct. Qaestions I and 3 
should be answered in tbe affirmative and 
questions 2 and 4 in the negative. We 
think there was not much necessity to refer 
these questions to the High Court, as it would 
have been, open to tbe Magistrate to send 
the papers to Government with his deoieior, 
for it is really a matter for tbe Legislature 
to decide whether section 40 of the Bombay 
City Police Act should be amended bo as 
to bring it into line with sections 127 and 128 
of tbe Criminal Procedure Code, ell that the 
Court can do is to lay doirn what tbe law 


te Presidency Magistrate. 

Under section 127, Criminal Procedure 
:de, any Magistrate or offioer*iD-ebarge of 


not what it ought to be. 

Sbab, J.— I agree. 

Answer ac^ordsr.glVi 


END OF VOLUME LX. 
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Act 1839 
• i8>0 


Acts -General. 


- 186U 
“ 1866 

- 1869 

- 1870- 

- 1872- 

- 1872- 

■ 1873- 

' 1877- 

• 1877- 

■ 1879- 

• 1881- 
1881- 
1882- 
1882- 
1882- 
1882- 
1882- 

1897- 

1889- 

1894- 

1898- 

1899- 
1899- 

1907 
19U8 

1908 

1908 

1909 


1910 

1911 
1913 

1918 

1919 

1920 


XXXII. See Interest Act. 

■XIII. See WoRK.^IA^■s Breach of Co.n. 
tract Act. 

•XLV. See Penal Code. 

—X. SeeSoccEssioN Act. 

IV. See Divorce Act. 

—VII. See Court Fees Act. 

—I. See Evidence Act. 

—IX. See Contract Act. 

-VIII. See Northern India Canal and 
DRA iNAGi: Act. 

-I. See Specikic Relief Act. 

—III. See Reoistration Act, 

I^eoal Practitioners Act. 
v’vfrr *^’0 Administration Act. 

"xir o Negotiable Instruments Act. 
-IV. See Transfer op Property Act. 

-V. See Easements Act. 

-VI. See Companies Act. 

~vi/* Civil Procedure Code. 

-XV. See Presidency Towns Small 
Cause Courts Act, 

-IX. See Provincial Small Cause 
Courts Act. 

-VII. See Succession Certificate Act 

««« Land Acquisition Act. 

•V. See Criminal Procedure Code. 

•11. See Stamp Act. 

•IX. See Ahbitratio.n Act. 

Provincial In.solvency Act. 

V. See Civil Procedure Code. 

—IX. See Limitation Act. 

~^I- See Registration Act. 

-III. See Presidency Tow.ns Insolvency 
Act. 

— n. See Paper Currency Act. 

—III. See Criminal Trikes Act. 

— VH. See Companies Act. 

—VII. See Income Tax Act. 

-X. See Excbs'? Piiopifs Duty Act. 

— V. See Provincial I.nsolvency Act. 


• • 


Acts-(Locai> -Bengal. 

Act 1869— xr. See Bengal Revenue Sale Lav 

Act. 

1876-VH. See Bengal Land Eegibtbatiof 

Act. 

Jllfi'JrVr'r B^N^AL MUNICIPAL AOT. 

Bengal Tenancy Act. 

1887-XII. Sec Bengal, N. W. P. and Assam 
lono ^rr Courts Act. 

oTa m Nagpur Tenancy Act. 

1913— III. See Bengal Public Demands 

Recovery Act. 

Acts-(Locai)-Bombay, 

1879— XVIL Sec Dekkhan Agriculturists' 

jfloa 7T c « Relief Act. 

1883 -II See Ojtv of Bombay Municipal 

Act. 

1901—111. See Bombay District Municipal 
Act. 

City Police Act. 

1918—11. See Bombay Rent (War Rbsteic- 

TioNs) Act. 

Acts-(Local)-Burma. 

1907— HI. See Burma Towns Act. 

Acts- (LocaO— C. P. 

1916—11. See 0. P. Land Alienation Act. 

Acts-(LocaO-lviadras. 

1862— IV. See Madras Enfranchised Inams 

Act. 

Madras Inams Act. 

- 1884— IV. See Madras District Mu.yicipah. 

TiKs Act. 

- 1895-111. Sec Madras IIerbditaky Village 

Offices Act. 

.908—1. Sec Madras Estates Land Act. 

Acts-(Local)-Punjat>. 

- 1887— XVI- See Pu.njab Te.vancy Act 

- lJX)-Xai. -See Pc.nvab Alienatio.v of La.nd 

Act, 

” Jo!!"}’ Act. 

- iyi4— I, See Punjab Excise Act. 

Acts-(i;.ocal)-u, p. 

- 1839—1. See OUDR Estates Act 

- 1886— XXII. See Ouuh Rent Act. 

- 1901— ir. See Agra Tenancy Act’ 
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Regrulations 


Regr- 1802— XXV. See Madras Regulation. 

1816—11. Sec Madras Regulation. 

1819— VIII. See Bengal Patni Taluks 

Regulation. 

1825— XI. See Bengal Alluvio.s and 

Dilution Regulation. 

1872—111. See Regulation. 

1897—11. See Upper Burma Registration 

Regulation. 

Statutes. 

1915— (6 & 6 Geo. V, C. 61). See Government of 

India Act. 

Admission of opposite party, when 

can be relied on. 

\\ hen rolianco is placed upon an admission made 
by a witness examined by the opposite party, the 
whole of the admission must be taken into considera- 
tion. Pat Goiuni) Prasad v . Ciiatturmiiuj 482 

Adverse possession — Uo-oicners -posses, 
sion ol one co-owner, nature of. 

Inasmuch as the possession of one co owner is 
rightful and does not imply hostility, as would the 
poBBCSsiou of a stranger, the entry and possession of 
land under the common title of one co-owner does 
not give rise to the presumption that such possession 
is adverse possession totho other co-owners. Ordi- 
jiiirily, Iho possession of one co-owner is for the 
bciioht of all co-owncrs. C Balauan Guria u. 
Syana Cuaran MoNDAL, 24 C. W- N. 1007; 33 ^ 

344 293 

- Landlordand tenant — Kx-proprictanj tenant, 

posMSiion of, whether adverse to zemindar. 

'] he possession of an ex-proprietary tenant can 
never bo adverse totho zemindar, who is entitled to a 
declaration that ho is the owner, but ho is not 
entitled to possession so long as tho tenancy subsi^s. 

A Ganesh Prasad u. Siiih Singh 2oI 


Mortgagor and mortgagee^— Limitation. 


Ko question of adverse possession can ariso as 
between mortgagors and inortgagces during the 
periods of limitation within whicli oithcrof them can 
enforce their rights : nor con any acquiescence by 
tho mortgagor not amounting to release of tho equity 
ofrodomption bo a bar or defence to a suit for 
redemption if tho parties are otherwise entitled to 
redeem. O Tilak Chand r. Shamuuu Sjngii, 7 O. 
L J.&24; 23 0.C. 269; 2 U. 1>. L R. (J- 

IKa.s/c ln7id ~ Deposit oj earth followed bg 


other acts, whether amounts to dispossession— 5ui7/or 
possess ion^Lifnitation. 

Jn excavatiuf? a tank A. dopo^ited the earth on a 
Hti ip of waste land belonging to B , he also removed 
aoiiie trees standing thereon and planted others of 
more value. In a suit by B. brought more than 12 
years afterwards to reoovor poesussion it was found 
that the earth was deposited by A. with tho intention 
of taking iioBsession of tho strip of waste land: 

Held, that -I’s acts amounted to a dispossession of 
li and B’s suit, having been brought more than 
year.'i afterwards, was haned by limitation. O 
Muharaj Bahadur Singh r. PunN Mai. 3So 


Agra. Tenancy Act (II of 1901). 

ss. 4, 58. 63 — Jari$diction of Civil and 

Revenue Courts — Suit for possession of pasture land^ 
nature of — Ejectment — Revenue Courts jurisdiction 

of* 

A suit for possession of land of which the defendant 
bad the use for grazing cattle and for arrears of rent, 
is in effect a suit for ejectment against a tenant who 
is such by reosonof his enjoying a right of pasturage 
in respect of the land, and as such the suit is 
cognizable only by a Ho venue Court. A Pa ram 
Hansman V. Dasbathman, Ifi A. L. J. 292 770 

S« I O— .Ex •proprietory tenant^ right of^ to 

surrender holding^ 

There is nothing to prevent an ex- proprietary 
tenant from surrendering his holding, but if ho does 
not do so, he cannot contract himself out of tho 
provisions of section 10 of the Agra Tenancy Act. 
U P B K Harsaban Das v. Deui Singh, 2 U. P. ^ 

R. iB. R.) 90 , . ^ 275 

S. 14— TFideu), when can claim bene lit of 

section , ^ , 

In tho absence of anything to show that a widow 
has succeeded directly to her hiisbaml^s holding, she 
cannot claim the beneat of section 14 of the Agra 
Tenancy Act, by (Counting the period of her husband & 
occupation towards the acquisition of oc^pancy 
rights. U P B R Dip Chand u. Toiifa, 2 D. P. !• 

U. iB. H.) 80 . 1 . V 

- s# 22 — Occupancy holding— Successor 0 / 

tenant -Admission of stranger to share incultivalion, 

ejject of. f 

Tho more admission by tho successor ot an 
occupancy tenant of a person who is not a tenant to 
a share in cultivation does not operate to tranter 
to tho latter any right in the tenancy. W “ 

Sri Krishna Dutta Dude v. Jageskar Ofadhi^ 

2 U. P. L- R. (B, R.) 93 . ^ ^ 

— S. S'i— Trespasser-Suit to eject trespasser 

as tenant, maintainability of. 

Where a landlord chooses to treat a trespasser M 
a tenant and sues for ojootmont, ho is ^ite 
to do so and section 34 of the Agm Tenancy Act 
applies to such a case. U P B R Ram S^RAN . 

TuLSiii. 2 U. P. L. R. (B. R.) 90 

SS. 34, 177— Appeal to District Judge 

against decision of Assistant Colleclor-^ma^ JV 
District Judge-Appeal to High Court, whether 
There is no appeal to the High Court, 
an order of rooTand pa.rod by a D.3tr,ct Jud^ 
in an appeal under tlio provisions of ^h® 
¥onane/ Act from the Court of an Assistant Col- 
lector. A Jai Prasad v. Dalsingau, 19 A. L. 

S. 47— i?j»)ianccJ rent, agreement to pay— 


Agreement unregietcred^ effect of. is not 

An agreement to pay enhanced rent which is not 

registered as required ploadcd^in 

Tenancy Act is invalid, 11 p B R Buag- 

answer to a suit for ojeotment. U ^ 

WATl Ml.lR U. CllAMAB. 2 U. P. b- 260 

c aq_jr,>ct»«cnt— Pcjson occupying land 

= r„.», 

A person who o'"';;” jJ,“^^„°",cqS°MOi>paiioy 
r7/htr»"‘» is liable to ejeetmeot as 
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Afirra Tenancy Act-concid. 

n“p o p ®4 withdraws his sufferance, 

iu tv./ y»» 

S. 164 (2)— Promts, suit for— Decree, 
form ofe * 

Where a plaintiff claims, under section 16 V (2) of 

the Agra Tenancy Act, on the basis of gross rental 
for h.8 share of the profits for any given year, he 
cannot also be given a decree for arrears of past years, 
collected in the year in question. If danse 2 ) of 
section 1G4 is not applicable, ho is entitled to a decree 

on the basis of actual collections made in that year 

whether m payment of the demand for that year or 

as arrets from former years but collected in that 
year. Rut he cannot be given a decree both on the 
basis of the gross rental and the actual collections. 

Ganga Singh, 18 A. L. J. ^6'- 
2 U. P. L. K. (A.2_2;2; 43 A. VQ 643 

t !T~ J 77— Jurisdiction, question of, not 

decided ^Appeal, forum of 

An appeal under section \17 of tho Agra Tenancy 
Act does not lie to the District Judge in a case in 
winch no question of jurisdiction is in effect decided 
and in which it is not necessary to have any specific 

question. U P B R Bobu v. Niadar 
Mal, 2 U. P. L R.) 95 262 

S. 198 — Rt-nt, amount of, paid to third 
party— Good faith not pleaded— Section, whether 
applicable. 

here after the institution of a suit to recover 
^ears of rent, and after tho filing of his defence, 
the defendant pays the amount due to a third person, 
the provisions of section lt » of the Agra Tenancy 
Act hye no application. A Jeoni u. Kali.oo, ig 
A. L. J. 298 g3y 

Amendment of decree -Rxecutiny Court, 

power of- Construction of judgment— Costs, interest 
on, from what date to be allowed— Civil Procedure 
Code (Act V of \90y,3 35. 

An executing Court us such has no power to 
amend decrees even to bring them in accordance 
With tho judgment of tho origioul Court. 

Where the wording of a judgment can be read in 

either of two ways it would bo quite wrong to 
presume that the correct reading is one which 
violates the provisions of both law and equity. 

Interest should not bo allowed to run on costs uuiil 
such costs have been actuullly incurred. 

A judgment directed that tho plaintiff bo given 
a decreofor a certain 'sum, with proportionate costs 
and future interest from the date of inslitution of the 
suit tiU realisation, at Re. J per cent, per mensem : 

Held, that the correct reading of the judgment was 
that interest was payable only on the principal sura 
decreed and not on the costs. L Uttam Cuano r. 
Balla Mal 345 

Appeal (CIviO ^Contt TittoH not jailed in memo, 

of appeal whether can be enlertaivd at hearing. 

. High Court will not nntprhiiii >v contention at 
the bearing of an appeal which ip not oontuined in 
the memo, of appeal ami wliii-li wu.s not brought to 
thenotice of tho lower Court S i al-i.ng Mur, .sing 
V. Gibdharidas, 14 3 L R 2l'V ;^63 

— dismissed in dtfault — (jr^^er n'h>'ther 
appealable to Privy Council. 
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Appeal (Civil) — COQcld. 


An order dismissing an appeal in default of the 
appellant s compliance with tho rules of the Court as 
to the composition of the paper-book in the case is 
not appealable to the Privy Council. Pat 
R^enora Kisuore V. Kamakhva Narain Singh, 
6 P. L. J. 719; 2 P. L. T. 112; (1921) Pat 07 285 

(S3CO nd) — Adverse possession, question of, 
mixed question of law and fact— Finding of fact, 
^hether binding ~ Inference from such finding- 
High Court, power of. 

The question of adverse possession is a mixed 
question of law and fact, and although a Court of 
Booond appeal is bound to accept as conclusive a 
finding on a question of fact, yet where the question 
18 whether from the facts found an inference can 
fairly be drawn that possession is adverse, it is a 
question of law, which that Court is entitled to 
investigate. C Balaram Gdria v . Syama Ciuban 
Mondal, 24 C. W. N. 1067; 33 C. L. J. 344 298 

, “ ' Finding as to admissibility of 

document without proof— Finding, whether binding. 

A finding of fact that a deed is admissible in 
evidence arrived at by an Appellate Court without 
adequate proof being offered to show its genuineness 
18 not final or conclusive, and the High Court will 
in second appeal, interfere if such finding has preju- 
diced tho trial of tho appeal. A Lokman Das v 
Ganga Sahai 00 

^«9ilifnactj— Finding of fact, whether 

binding. 

Although a finding on the question of legitimacy 
IS one of fact, it will not bo upheld in second appoa^l 
where tho lower Appellate Court has iguored 
important pieces of evidence and tho strong pro- 
sumption of tho kw in favour of legitimacy. L 
Sulakhan Singh v . Santa Singh 375 

T , Limitation, pica of, whether can 

be raised for first time— Civil Procedure Code (Act 
V of tgO'-J, 0. F/II, r 2. 

A question of limitation cannot be raised for the 
first lime in appeal; such question must, under 
Order VIII, rule 2 of the Civil Procedure Code, be 
raised by the defendant in his pleading C Buus’han 
Cham'RA Pal u Nahendra Nath Koor, 32 C L J 

'280 

Negligence or misconduct of Lara. 

bardar iluestion of law. 

The question whether tho acts or omissions of a 
Lambardar amount to negligenceor misconduct under 
section ir,4 of the Agra Tenancy Act, is one of law 
and the High Court is not bound by a finding on that 
question, in second appeal. A Ciihakkaji Kuar v 
Ganga Singh, 18 A L. J. 863; 2 U. P. L R. (A.l 272-” 
4't A. 29 


Plea on ground of inconvenience 
urged for first time, whether entcrfainable. 

In a partition suit a plea on tho ground of iucon. 
venieiu-e, not urged in tlie Courts below, cannot ho 
urged in second appeal. O Tajaumul Husain v . 
Baxde Kaza, 7 L. .1. 638; 23 0. C, 281 433 


Point not raised in written states 

iiient, whether can be mined in second appeal. 

A defendant is not entitled iu second appeal to 
raise an objection which he omitted to raise in his 
ivritten statoiiicrit. fVl Axgamuthu v. UA.MALiN(iA 
I'lLLAi, 39 L. J. C5 g 766 
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Al*bltl*atIOn— lo refer disputes ariiing 
out of contract —Several disputes— Successive 

awards, whether permissibte. 

Where by the terms of a contract the parties agree 
to refer all disputes arising on, or out of, it to arbitra- 
tion, the right to make a submission is not exhausted 
by reason of the mere fact that one award final and 
complete has issued from it : thei'o may bo an 
indefinite number of awards, as it is possible to have 
further disputes over the same claim which are not 
oovered by the first award, and the arbitrators have 
jurisdiction to make awards from time to time in 
disputes arising out of the contract, as such 
disputes arise. C Bal Mukond Ruia v. Gopiram 
B noTicA, 24 C. W.N. 776 195 

■ !■— Award ^Arbitrators on«, absence off from one 

yneeiinQs whether vitiates award. 

An arbitration award is not vitiated by tho more 
fact that at one of tho meoticgs of tho arbitrators 
one of them was absent^ whore it is shown that 
nothing material was done at that meeting which in 
any way affected tho award. IVI Varanasi Kamanna 
V. KiLLAhisETTi Api*anna, 12 L. W. 605 181 

— Contract containiyig arbitration clause — 
Clause, whether ifnported into another contract by 
reference— Partial arbitration^ whether allowable. 

D, entered into a contract with a livni LJ, for 
the purchase of ?0 bales of dhotis, tho contract 
having embodied in it a clause for arbitration in 
case of disputes. I>. sold tho identical 30 halos to 
0, under a contract which was in the following 
terms r — ‘*Wo sold the goods as were bought by us 
of Lakshmichand Jagannath, Batta (allowance , 
ohafage, all terms according to Bahar (importing) 
tirms* godown due according to Bazar' interest, 
coolie liire, according to 2J/ttfor {Bazar).** A dis- 
jmto having arisen between C. and D., tho latter 
instituted a suit in respect of 27 bales, alleging 
that 0. had wrongly refused to accept delivery of 
tho goods, and thereafter referred the matter in 
respect of the remaining 3 bales to arbitration, which 
resulted in an award in his favour. C. thereupon 
instituted proceedings for eancollation of tho award, 
and on his application lieing refused, ho appealed 
questioning the validity of tho award on the grounds : 
first, that tho arbitration clause embodied in 
tho contract between tho defendant and tho im« 
porters was not incorporated into the contract 
between tho plaintiffs and the defendant, and, 
secondly, that even if the arbitration clause be 
doomed to have boon incorporated, the defendant, 
by reason of tho institution of tlio suit iu respect of 
27 bales, was not competent to make a roferenco 
to arbitration with regard to tho throe remaining 
bales : 

Held, (1) that tho arbitration clause contained 
iu the contract botwoen D. and LJ» was not in- 
corporated into the contract between D. and C. and 
the reforenoo to arbitration by D. was completely 
ultra vires ; 

(2) that having instituted a suit in respect of 27 
bales, D. was not competent to make a roferonoe 
to arbitration in respect of the remaining three 
bales even if it be deemed that the arbitration clause 
in the contract between himself and LJ had been 
incorporated iu his contract with C» C CnATTCR* 
BUUJ CUANDUNMUM. V. BaSDEODAS DAQA, 4? O. 7J*9| 

89 0. L. J. U6 909 


Arbitration- conoid. 

- . Contract containing arbitration clause — 

Reference, after institution of suit — Suii not staged 
— ^u'ard, effect of. 

Where an action has been commenced upon a 
contract which contains a provision for reference 
to arbitration, even if a reference to arbitration 
has been made before the commencement of the 
suit, the awai'd is of no effect unless tho suit has 
been stayed ponding the arbitration. 

If the Court has refused to stay the action 
or if the defendant bos abstained from asking it 
to do so, the Court has seisin of the dispute, aod it 
is by its decision, and by its decision alone, that 
tho rights of the parties are settled. C Ram Prosad 
Sdkajmull r. Mohan Lal Lachminabain, 47 C. 762 


Arbitration Act (IX Of 1839). ss. II 

(2), 15(1 )— Award, filing of, by arbitrator— 
Notice of filing not given, effect of — Arbitrator 
proceeding ex parte — Notice, absence of — Award, 
validity of. 

The moment an award is filed in Court by an 
arbitrator, it becomes enforceable as if it were a 
decree, and it is not necessary, before it is enforced, 
to show that notice of the fact of filing was given 
by the arbitrator to the parties concerned : the 
omission to give such notice would not destroy the 
operative character of the filed award. 

Before an arbitrator proceeds ex parte he should 
give notice in writing to each of the parties, 
otherwise the award may be liable to be set aside. 
C UoAtcHAND Panna Lall V. Debibdx Jawa^a^ 
47 C 961 

— 3, 15— Award, enforceability of — Dekkhan 

Agriculturists’ Belief Act (XVII of 1879), s. 22-— 
Application to execute award, whether appUcatton to 

enforce order. . 

Inasmuch as section 16 of tho Arbitration Act, 

subieot to certain requirements, makes an award 
itself directly enforceable, as if it were a decree of 
the Court, on application to execute the award, is 
uot on application in execution ©f an order withm 
the meaning of section 22 of the Dekkhan Agn- 
cnlturists’ Relief Act. S Udhavdas v. 
PhatamaI/, 14 S. L. R. 217 

S. 19— Stay o) proceedings, order for— 

Jurisdiction— Discretion— Appeal, interference in. 

Before the jurisdiction of the Court to make an 
order for stay of proceedings under section 19 ^ 
the Arbitration Act, can be invoked, it “09^ “ 
established beyond doubt that there is a valid sa^ 
mission: and before an order prowedm^ 

con be made tho Court must be satisfied ^ere 

is no sufficient reason why the matter should 
referred in accordance with the sabmission, and 
that the applicant was, at the time when 
lull were commenced and still remains, ready and 
do all things necessary to the proper 

“dftog ...yin* P~«eedings i. a 

mauir iSy to the discretion of the Court and 
Sjln th^diaoretion has been exercised, a atron* 
et:rmnst be n.ade ont^o t 
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ASthan, Sannyaei, nature ofSeparate and 
P^sonal property of Muh&nt— Burden of proof— 
AlxenaUon hy yi BhAnt— Breach of trust 
An is eaeentially an institution of flannyas* 

celibrates and ascetics, having no wordly connections 
either of wealth or of family, and there is a pre. 
sumption that the Mahant of an Asthan has no 
property other than Asthan property and that his 
income consists in the proHts of that property 
and the offerings made to him in the character of 
trustee of the institution, but this does not disable 
him from owning property of his own. only thoso 
who allege the separate and personal character of 
any property found in the possession of a Mahant 
must prove their allegation : and in the absence of 
such proof, or of proof of unavoidable necessity, an 
aheQatiOQ made by a ]IIaha7U is ultra vires. The 
fact that there have been a large number of aliena. 
tions by successive Mahants proves nothing more 
than breaches of trust by the alienors. O Bampat 
V. Dubga Bhabthi, 7 O. L. J. 647j 23 0. C. f»03 

440 

Att&ladak&m hGiry right of, to sue for re* 
covery of alienated properties. See Malabar Law 

I ig 

of separate account at 
Revenue sale, whether can maintain suit for joint 
possession •^Bengal Revenue Sale Law CAct XI B O 
of 1869;, ‘ ' 

A suit for joint poaseeaion by the purchaser of a 
separate account in a sale held under the Bengal 
Beyenue Sale Law is maintainable even though the 
plaintiff is a benamdar. C Mohesh Chavoea Dk v. 
Kali Kanta Sorma 708 

Bengral Alluvion and Diluvion 

Reg^ulatlon (XI of 1825). s. 4(3)- 

Chur thrown up in large navigable liver—Parties, 
rights of, hoxo lo be determined * 

The questioD of title to a chur thrown up in a 
la^e navigable river must bo determined with 

reference to tho condition of things prevailing at the 
time when the chur was first formed, and with refer- 
ence to the terms of section 4 (3; of Hegulatiou XT 
of 1826 : but before applying this provision the Court 
must determine whether tho bed of tho river in 
which the chur is formed is tho property of an indi- 
vidual, or is public domain. C Suke.vpba Nath 
Mitra V. Secbetaby of State for India 395 

Bengral Land Regristration Act (VII 
Bi C» of 1876). S» 78, applicability of — 
Suit for arrears of rent by assignee of rent, 
whether maintainable. 

Section 78 of the Bengal Land Kegistration Aot 
19 no bar to a suit for recovery of arrears of rent by 
an unregistered assignee of tho rent fix>ni the 
landlord. Pat Ra.mbswak Fkasao SiN'eii v. Rah- 
JANAK Singh, 6 P. L. J. 10»j 2 P. L. T. 370 390 

bengral iviunicjpal Act (III B, c. of 

1884), 85 (a) — Ta^, assessment of ^ Men ns and 
property liable to assessment — Measure of rneafis and 
property. 

In assessing a tax under section 85 (a) of ihe 
Bengal Municipal Act, the means and property of 
an aasessee ontside tho Municipality cannot be 
taken into account, it is only the means and property 
within the Municipality that are liable to asresarnent. 
to measure the means and propex'ty within the 
Municipality, the test is, not what is spent, but 
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Bengral municipal Act — COQCld, 

what is earned within the Municipality. C 
Dekendra Nath Rai Chaddudry v. Pbanab Chandra 
Ghobe, 32 C. L J. 210; 25 C, W. N. 46 284 

103,279, 

1 1 )— Municipal rates in respect of holding — 
' Occupier" and “oitncr” distinction between— Owner 
not occupier, whether liable to pay water.vaie and 
latrim^raie^ 

Bare ownership of a holding within a Munici. 
pahty does not constitute rateable occupation • or in 
other words, every owner is not an occupier ’ just as 
every occupier is not an owner, in order to constitute 
rateable occupation there must be a use and eiiiov- 
ment which is or is capable of being beneficial. 
L Samshuddin u, Pyaki Lad Das, 25 C. W. N. 2h2 

Be^ngral, N. W. P, & Assam ctvM 
Courts Act-S. 2 1 (2). See Civil Procedure 
Code, O. XX, Ik. 12 

Bengral Patnl Taluks Regulation 

(VIII Of 1819). SS. 8. I^-Zte nftle a, 

manner of publishing— I, regular sale, nature of— 
Second sale during pendency of proceedings to set 
aside first sale, effect of^ 

Where it is proposed to hold a sale under the Patni 

Taluks Regulation of a putni for arrears of rent due 

in respeet thereof, the Regulation does not require 
that notice of the sale should bo served personally 
on the defaulter s the posting of the notice at the 
Cutohery of the defaulter is a sufficient publication 
thereof, the receipt of the defaulter or his manager 
being merely evidence that the notice has been so 
published. 

An irregular sale of a pafni is not void, but void- 
able, but it can only be avoided by a suit properly 
framed under section 14 of the Patni Taluks Regula- 
tion* ® 

Where during the pendency of proceedings to set 
aside an irregular sale, a second sale of the pafni 
IS held, tho second sale is part of the first and will 
stand or fall with it. C Bejoy Chand Mahatab 
Bahadur Maharajadhiraj of Burowan v. Mritunjoy 
Gbosb, 24 C. W. N 7(36; 47 C. 782 J82 

Si 8 (I ) — Patni, dimmu(ion of area of 


— Rent, whether can be summarily levied. 

The fact that since its creation a patni has dimi. 
uished in urea, from whatever cause, would not 
exempt the pa(nt from tho provisions of the Patni 
Regulation as to tho summary levying of tho rental 
' SiiARAJiNi Dasi i>. Kazi Abdul 452 

Bengral Puibllc Demands Recoverv 
Act (III B. C. Of 1913), s. 37-Sai^ 

holding of, wxihoui notifying date, time and place--- 
Suit for declaration that sale is a nullity, main, 
tainability of, 

A sale held ostensibly under the Public Demonda 
Recovery Act. by order of a CertiQcute Officer 
without notifying tho date, time and place of the' 
Bulo IS a nuUity, and section 37 of that Aot is no 
bar to a suit to obtain a declaration that the sale 
mnull and void C Reajuddin n. Shahanutulla 
iliA 75Q 

Bengral Revenue Sale Law (Act xi 
B. C. of 1859). See Benaxidak 70S 
Beng-al Tenancy Act (VIII B. C. of 
I toBa;. S« 15-OmiWiO/i byheirsofatenure^holder 
to noltfy succession lo landlord, effect of-^Decreg 
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Bengral Tenancy Act-confcd. 


Bengal Tcna ncy Act— contd* 


for rent against recorded tenants in actual cccufationy 
whether operates as rent^decree. 

Tho representatives of the original holders of a tenure 
did not follow tho provisions of the law for giving 
notice of succession to the landlord and did not deposit 
tho fee prescribed by tho Bengal Tenancy Act. Two 
of them abandoned the tenure. Tho others remained 
in possession and had thoir names recorded in tho 
books of the landlord as tenants in actual cccupation. 
Default was thereafter made in the payment of 
rent in respect of tho tenure, with the result that 
the landlord sued the recorded tenants and obtained 
a decree against them : 

Held, that tho tenure was fully represontod in the 
suit and tho decree whicli was obtained against tho 
recorded tenants operated as a ront*decree. iS 
AniioY Char AN Dctta v. Monranman Uai 550 

S. 22 (3)| 49 (ti)—0ccupa7icy hAdvig, 

acquisition of^ by ijaradar from landlord — Sub* 
letting^ effect of — Tenant inducted by ijaradar on 
holding f whether trespasser, 

Tho plaintiffs were the owners of an osat taluq 
which was lot out in ijara for a certain period. Tho 
ijara leaso authorised the ijaradar to buy holdings 
at sales in execution of decrees for arrears of rent 
an<l also provided that during tho term of tho ijara 
he would bo at liberty to sub-lot tho same During 
tho term of tho ijara tho ijaradar purchased a oortain 
holding in execution of a decree for arrears of rent 
in respect thereof and sub-let tho same to the defend- 
ants without any written agreement. On the 
expiry of tho ijara leaso tho plaintiffs sought to eject 
tho defendants ns trespassers : 

Ilcld^ that, having regard to tho provisions of 
section 22 of tho Bengal Tenancy Act and also to 
tho terms of tho tjara lease, the holding continued and 
tho defendants who were inducted upon tho same 
by tho ijaradar wore in tho position of undor-raij/a^5, 
that, thoroforo, when tho plaintiffs succeeded to tho 
ijaradar in tho possession of tho holding, they took 
it burdened with tho uudor-raiyats inducted by tho 
ijaradar and tho sub. letting not having boon by a 
written leaso, tho defendants could not bo ejected 
othorwiso than after notico under section 49 (6) of 
tho Bengal Tenancy Act- O Nayanjan Bini ^ 
DuR<iADA9, 33 C. L. .1. 6T5 449 

- s* 29^LaHdlord and tenant — Rent, 
enhancement of— Holding^ augmentation of—!n» 
rrcfised rent for additional area—^Section^ whether 
applicable. 

Whore a tenant's holding is augmented upon his 
taking a sottlomont of an additional area and a now 
arrangement is arrived at, and a now rental 6xed 
thereby increasing the rent originally paid, tho rent 
so increased is not an onhancoment, and conse* 
quently section *9 of the Bengal Tenancy Act does 
not apply. C Tarak Nath Sarkar r. Srish 

Chandra Kai ^ 

S* 50 (2) — Itent, fixity of, presumption as 

to-^Tenant, status of. 

Where it is found that a tenant has, for moro 
than twenty years, paid u certain rate of rent, and 
there is no proof of any variation in tho rent ot any 
prior period, the tenant ac<piires tho rtatus of a 
tenant holding at a fixed rout, and iaontitlod to tho 
hein>titor iho pro.sumption as to tho fixity of tho 
rout arising under section 50 (2) of tbo Bengal 


Tenancy Act, C Kumari Dasya v- Hemanta 

KrMAKi Dkbi 402 

SS. 52 (l)(b), 179 — Landlord and 

tenant — Deficiency in area of tenure — Bent, reduction 
of — Land in the Sunderbunds — “ Bermai^ently settled 
area.” 

The respondents held land in the Sunderbunds under 
a permanent tnoA:i*rra» i lease granted by appellant. 
They claimed a reduction of rent under section 62 
sub-section I b) of the Bengal Tenancy Act on 
the ground that part of tho land leased had been 
diluviated. Appellant opposed tho reduction, relying 
on the terms of the leaso and on section 179 of 
the Act, which permits tho holder of a permanent 
tenure in n pennunently settled area to grant a 
permanent rnokurrari leaso on any terras agreed 
between him and the tenant Tho land had been 
granted by Government in 1880 to appellant’s prede* 
cessor at a rent increasing for a period of years, 
after which it was subject to survey and moasureraent, 
and the proprietary right in tlie grant was to be 
“under conditions generally applicable to owners of 
estates not permanently settled:’’ 

Held, that tho land was not proved to bo in a 
"permanontly-sottled area’’ ond that, consequently, 
respondents were entitled to reduction of 
irrespective of the terms of their Icaw. r* O 
KoETBAMONI DaSI V. JlBAN Kbishna Kondu, 2> 
0. W. N. 6'; 40 M. I-. J- ^<3 C. l. J. 2l4 I 

S. 85 — t/rtder-raiyat agreeing to accept 

heriiahle tenancy ^Landlord, whether can eject 

heirs of under-raiyat. , , i. ok 

It is not a liolation of tho provisions of section 66 
of tho Bengal Tenancy Act for an under-ranyat to 
agree to accept from his landlord a heritable tenanoyi 
and when such agreement lias been on^tered into, 
tho landlord canuot ignore it and treat the 
as if it wore not heritable and eject the heirs of the 
uuder-raiyat. 'J Auinolla Chowdhdrv f. M*'^”** 
ALT, 25 C. W. N. 716 

3 , 55 (^2)—Begistered sub-lease i» per- 
petuity bj ruiyut, whether admissible in evidence- 
Estoppel, applicahilily of, doctrine of. _ 

A sub lease by n raiyot granted and 

contraventu n of the U 

ot tho Bengal Tenancy Act is madmissiblo 

^'TTaTyat is not P-cluded from questmain^^^ 
validity of a sub.leaso, purporting Jo b® ^.".“ppel 
nerDotfiity. by reason of tho doctrine 

tlire was no misrepresentation by h^m J 
tho extent of his interest or as to his f 
Ju such a case tho doctmio of 
H, , plication. C lU-i Kumar Das e 

TaU’QUAB _ . 

SS. ir4 to I04J. 

pay rate of bv the Revenue 

Where a new estate is and.a new 

Authorities of lands formed by . Rights as 

tenii-erent is recoided in , j^jgions of the 

actually lixed and settled unde r, 

Bengal Tenancy Act, and no p Rooidon 

to obtain a reversal or modilieati hound, 

of tho Revenue Authorities, the leuauts ur 
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Beng-al Tenancy Act— concid. 

under section 1 92, read with sections 101 to J 04 I 
of that Act, to pay the rent so fixed. C Komar 
Arun Chandra Sinha u. Jogendra Lal Roy 391 
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' settled in Record of 

Rights, nmltly of— Plea of title contrary to entry in 
Record of Rights, v:kefher can he raised in rent suit. 
Section 104 II of the Bengal Tenancy Act confers 
finality on the rent settled in the Record of Rights. 

It IS not open toa defendant in a rent-suit to urge 
^5® to the enlry in the Record 

of Rights. C Uan.\iatha Nath v. Kuirod Gobinua 
CUOWDBURI g0| 


. 106, 113 — Record of Rights, recti- 

pcation of, as regard* rent— Suit for settlement of 
tejttf whether barred, 

Whoro, under section 106 of the Bengal Tenancy 
Act, a Record of Bights is rectified in respect of 
existing rent, such rectification does not amount 
to a settlement of rent, so as to bar a suit under 
section 113 of the Act. c Manindka C handra NA^•l)I 
V, UPENDRA Chandar Hazra, ^7 C. 10C6 59 

^ as amended by Eastern Bengal and 

Tenayicy Amendment Act (t of 190V» 
*47-A — Decree passed without compliance 
wUk provisitms of section, whether can be objected 
^0i in creation proceedings '^Compromise decree in 
renUsuit — Tenant taking settlement of additional 
lands and agreeing to pay rent for the entire land, 
under the terms of a compromise arrived at in a 
suit for rent the defendant took some additional 
lands and a certain rent was fixed for the entire 
land (original area and the additional land 
Inc Court in dcoreoiiig the suit upon the compro- 
mise did not comply with the provisions of section 
^ Eastern Bengal and Assam Tenancy Act : 

Held, that the objection to the validity of tlie decree 
on the ground of non-compliance with the provisions 
of section 1 47* A of the Eastern Bengal and Assam 
lonancy Act could not bo entertained in execution 
proceedings. C Hkm Chandra Cuowdhurv v, 
tiiANDHA Mohan NAatopAs, 24 C. \V. N, 1070 204 

S. 158 (t>) — Civil Procedure Code (Act 

0- XXI, r. 00 — Limitation Act (IX of 
lvv8J, 8ch, I, Arl»», 120, *66 — Execution of decree 
Sale^Suit to set aside sale — Limitation. 

An execution sale which is bud on the ground of 
irregularity and fraud and is liable to be set aside 
under Order XXr, rule 90 of the Civil Procedure 

^ode la voidable and uot void, and an application to 
e aside auch a sale must bo made within thirty days 
of the sale. 

On the other hand, an execution sale which takes 
p,?®® ^ contravention of the provisions of section 168 
I ) of the Bengal Tenancy Act is voirl, and a suit 
lor a declaration that such a sale is illegal and in- 
operative is governed by Article 120 of Schedule 1 
to the Limitation Act. Pat Ghaxsuyam Ciui'bbry 
■ V. Basdeb Jha 529 

Rules, ri*. lO (2), 

(1), 11, cl. (iif 

lileolion petition-Qoicr.i .r, i.f to dismiss 

^fiUon— Election, scheniij of— Acts tc<iuirt;J to 
e done hy proposer or s-jcoiih.-, wh:- 
filer can be delegated— Cer:rl:-:h —liihjlc ccrhfculr, 


^hether contemplated— Certifkate obtained by candi. 
date, effect oj —Election Agent, declaration of, whether 
should bear stamp— Declaration written on stamp 
paj^r and signature attested by Magistrate, effect of 
—liovernment of India Act, 1912, Council constituted 
under member of eligibility of, for election to 
Oouncit constztuied by Oovernment of India Act 1919 

^°^® ®f ®erar Electoral Rulea* 

the Governor of the Province has power to dismiss 
an election petition in those cases only in which the 
required security for costs is not deposited in accord, 
anco with the provisions of rule 28. The figure 27 
m rule 29 (1) is a misprint for 28. 

The principle of the whole scheme of Elections 
under the Berar Electoral Rules is, that what is 
required to be done by the proposer, or by the 
seconder, or by the candidate, or by an elector 
cannot be permitted to be done by his agent, unless 
there is clear authority for it, Where, therefore, 
the rules reqmre the nomination paper of a candidate 
to be transmitted to the Returning Officer by the 
proposer and seconder, its transmission by the candi- 
date is not a proper transmission and renders the 
nomination inyalid. 

The certification of the facts required by clause 
(»«) of Begulatioii 11 of the Berar Electoral 
Rules, need not necessarily bo by means of only 
a single certificate. The certification of those facts 
by means of two or more certificates given by 
different officers would not render a nomination 
paper myalid. But where the certificate required 
to bo appended to the nomination paper is 
obtained and appended by the candidate, instead 
of by the proposer and seconder, the nomination 
18 invalid- 

The declaration of an Election Agent made by a 
candidate does not require to be stamped to render 
It valid. The mere fact that such a declaration is 
written on a stamp.paper, and the signature of the 
candidate ia attested by a Sub-Divisional Magis- 
trato, would not alter tho nature of the document 
and make it an iuralid declaration. ' 

The fact that a candidate is, at the time of his 
nomination, a member of a Legislative Council 
constituted under the Government of India Act 
1912, does uot disqualify him from seeking election 
to a tegislative Council constituted by the Govern, 
uiuiit of India Act, J919. 

The mere fact that a nomination paper is posted 
by a peon under tho directions of the seconder, does 
uot render the nomination invalid. C P E C 
Sahasueo Waman Kklkak v R. V. M.vhajani 870 

Bombay City Police Act fiv of 
19I2J, SS« 40 (I), 55 - ifasristrafe, whether 

cun command unlawful assembly to disperse. 

Cnder section 40 (l)of tho Bombay City Police 
Act the only person who may command an unlawful 
assembly to disperse is an officcr-in-chargo of a 
Scctiouj and under section 65 a Police Officer of 
BUperioi- rank, if qn the scene, miglit perform tliu 
duty of the olficor-in-oharge of a Section. 

1l is not a sufficient comjdlanco with the provisions 
of section 40 (1) for a .’ifagis.rato to give tho 
coimu.md under tho dircctiuua of a coiapotent 
Police Officer who ia liiiusolf preecut. B Emi-eror 
V. KK'.hav Govi.vi), 23 Bom. L. H. 360j 22 Ce L J 320 
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Bombay District Municipal Act (III 
of 1901), s. 46, cl. (D— and B<jc. 

laws of Ahviedahad Municipality, rule 74, ^netUr 
ultra vires — Provisions of rule not complied with, 

effect of, . iu ^ 

Kule 74 of the Rules and Bye-laws of the Ahmea- 

abad Municipality is not ultra vires. 

The effect of that rule is that, for any particular 
year, the Municipality is entitled to such amount as 
house and property tax as is determined by the begin- 
ning of the year, and not to any increase that may 
be determined at any time during the year. 

Where the Municipality increases a tax without 
complying with the provisions of rule 74, the 
assessee is bound to pay only that amount which was 
lixed for the next preceding year and any excess 
levied by the Municipality can be recovered by him. 
B Ambalai. Sarabiiai v, Ahmedabad Municipality, 
2:i Bom. L. R. 48; 45 B. fill 

Bombay Rent (War Restrictions) 
Act (II of 1918), S. 2 — Landlord and 
tenant, whether includes tenant and sub-tenant— 
Standard rent, what is. 

The only object of including in the definition 
‘landlord,’ a tenant who sub-lets. and in the 
definition of ‘tenant’, a sub-tenant, in the Bombay 
Rent iWar Restrictions) Act, is to extend the benefits 
of the Act to Bub-tcnants, and it was not intended 
that the standard rent should bo determined by 
different standards between the original landlord 
and the tenant and between the tenant and the sub- 

tenant , , , 

•Standard^ means a rule or a mode and can onJy 
bo one. The whole object of the Rent Act is to 
provout tenants being made to pay rent which the 
Lcgialaturo considers excessive or unreasonable. In 
regard to the same premises, rent which the law 
regards as unreasonable or excessive between the 
original landlord and tonant ought not to bo 
rorarded as roasonablo between the tenant and the 
sub-tenant. Similarly, rent which the law regards 
as roasonablo between the original landlord and 
tenant ought not to bo regarded as unreasonable 
between the tenant and the snb-tonant. Standard 
rent must moan the rent at which the promises 
were originally let. Tho standard rent is to bo 
fixed in relation to premises and not m relation to 
persons, and can. therefore, bo only one and n^ 
Varying as between different individuals. B 
CiiAi’si Umkrsi V. Kkshavji Damji, i23 Bom. L. 

S. 9, applicability of, to land acquired 

under tho Land Acquisition Act. See Lanu 
A cquiBiTios Act (I or 1894), ss. 16, 31, 47 I 

Broker, when entitled to commtseton— Brokerage, 

contract to pay, 

public policy— Contract Act f/A of 1872;, s. 23. 

A broker is ordinarily entitled to his brokorap 
whon ho has succeeded in bringing about a sale; 
he is also entitled to his brokerage if ho so far 
succoodB as to bring about an agrooment to soil 
and tho sale then falls through because tho intend- 

inff nurohuaor backs out. . » • i 

A contract to pay brokerage is neither 
nor opposed to public policy. L Kibhxn Chand^ 

KllUDA B.lKHSIl ^ f ' 

Buddhist Law, BLirmcse-S«cc«A.on- 

Sfe])./fl/hcr «nd stcp-chtldren — Share of step-child i 
property jointly acquired by mother and step- 


Buddhist Law— concia. 

Jather and property inherited by father during 
marriage with mother. 

As regards the jointly acquired property of the 
marriage between the mother and step-father of a 
child, where there are no children of that marriage 
and no children of the step-father by any other 
marriage, the share of tho step-child is ono-fourlh. 
The same rule applies to property inherited by the 
step-father during his man-iage with tho mother of 

the step-child. , , 

The fact that the step-father has m^ned another 
wife does not deprive a step-child of his share m the 

n T) A t V 

A step-child, however, has no interest in property 
acquired by the step-father jointly with a later 
wife. U B MaNyeinu. Ma Tha Gaonc, 3U.^ 
R. (1920) 237 _ ^ _ .any/ 

Burma Towns Act (HI of I^O'), 
SS. 7 (I) (k), (I), 9 

of, whether include conveyance of daic.—iiejusai i 
assist headman — Offence. 

It is no part of the ordinary duty of a ward head 
man to provide coolies to take out a Depu J 
missioner’s letters from his headquarters. 

Therefore, where a person residing withm a warn 

i, reqaested by the headman to 

the Deputy Commissioners camp and he fail 

so he hi not guilty of an offence under sootion 9 12) 

S’the BuLa tJwus Act. UB EMrzRoa v. N«a 
P o Sin, 3 U. B R (1920) 234; 22 Or. L. J. 207 W 

raicutta Hlcrh Court Orlgflnal Sloe 
Rules, Ch. XIII, r. 49 - 0 r.,.na(.^ 

summons— Znden(ure of lease, construction of 

B;°rn‘‘T„denture of leaae certain premtoa 

demied to plaintiff for five wo“d 

and conditions, oiio of which was that plamtill 

not assign tho premises without the consent 
defendant, but*^ that such consen should n^t ^ 

unreasonably withheld allied to 

responsible under the lease. for 

defendant for his consent J? J Limited Com- 

tho residue of the term applied 

pany. but defendant refused. for 

to the High Court on an upon the 

the determination of the question whether 

true construction of the under the lease 

sr^ro^u ‘d tr “rs .id” 

means of a regular suit ; ^ ]^^Io 0 

Held, that, under Chapter XIII, ruin y 

of tho high Court the Pro^duro 

plaintiff was correct, and that. O” * P j J ^ to assign 

tion of tho ‘“‘tonturo, plaintiff was en thp 

the remainder of the term of Cohe^ 

consent of the defendant C DOCASSL 
24 C.W.N. 1007:49 0. 176 „n^„atlon 

Act^' ofT9"6rs':^"6 (I). 

jneaning of. j the Central 

p ct*!- -l-Svvfiov^ Acf i. fh«- -S 
ScIrro^^'o^rifcrirprcd^^rtaTc af.or a oerfa.a 
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date, but that it can be held if the decree or order 
18 prior to that date, whether the application for 
execution is prior or subsequent to that date. 

section qualifies the 
words decree or order" and not the word "eiecu. 

^ Bapu w. Mohammap Alli 545 

Nagrpur Tenancy Act (VI 
P. C. of 1908), ss. 217, 227, 228- 

^nt suU-Dfcree ex pa,vte~Applicalion to set aside 
decree, dtsmissal of — Application for restoration, 
^smissal of —Appeal, whether lies— Revision — High 
Court f interference by. 

A rent suit was tried by a Deputy Collector 
exercising the powers of a Deputy Commipsioner 
under the Ohota Nagpur Tenancy Act and was 
decreed eji parte. The defendant’s application to set 
aside the ex parte decree was dismissed in default, 
and a further application for restoration of the 
previous application was also dismissed He then 
filed an appeal to the Deputy Commissioner who 
set aside the ex parte decree and remanded the suit 
for retrial : 

Heldf (l) that there was no provision in the 
Chota Nagpur Tenanc 7 Act for restoration of an ap- 
plioacion to set aside an ex parte decree which had 
been dismissed for default, and that, therefore, the 
Mcond application made by the defendant to the 
Deptuy Collector was incompetent: 

l2) that no appeal lay to the Deputy Commis. 
sionor against the order dismissing that application 5 
(H) that the Deputy Commissioner's order setting 
aside the es parte decree was, therefore, without 
junsdiotioQ ; 

(4) that the Deputy Coinmissioner having acted 
without jurisdiction, his order could not be revised 
by the Revenue Authorities under section 2 i 7 of the 
Chota Nagpur Tenancy Act; 

(5) that, therefore, the High Court had jurisdic- 
tiou to revise the order, which, being without 
jurisdiction, mu8t bo set aside. Pat Mu'nshi Lal 
Ohopdury V . Nidiu Ram Dutta, 3 U. P. L. II. (Pat.) 

1 75 

Code (Act XIV of 

S» 31S— Procedure Code f/ict K 
of 190Sy>, 0, XXI, r. 9^-^Auc(ion-^ale held under 
Act of IH82— Declaration of absence of saleable 
in judgment-debfor after enactment nvio 

Code — Right of purchaser to refund of vurchat>€- 
money. 

A purchaser at a Court sale held while Act XIV 
f in force has the right to claim refund 

ot the purchaae.money hy suit where it is after. 

ki judgment-debtor had no 

saleable interest in the property even though the 

declaration is made after the ennetment of the 
new Civil Procedure Code of 1908, IVl Alaji I^kkk 
ttAiUB V, Tengu CiiETTr, (19i0) il \V. X. 73J; 12 
^ >V. 639 gQ 

Code (Act V of 

j * ss* 2f S7 — Dckkhnn AgyirHlfto'iof.'i* nelicf 

Act (XVU of 1879;, Si. 2, 13— Finding (h'tf party 
^^ agriculturist, whether pretimifiari/ dt'crt’*; — Aniteul. 
ivhether lies. 

iV ^ party is an agricuUuriot i.^? not hy 

se an adjudication which (*au ho emb xliml in a 
decree and is not appealable, though it may result in 


the plaii^ being returned for presentation in the 
proper Court. Therefore, a Judge should never 
accede to an application to draw up in the form of 
a decree a finding on the question whether a party 
18 an agrioulturist or not B Dattatbaya Purshot- 
TAM Farnbkar V . Badkabai Balkrishna Trimbak, 
23 Bom. L. R. 92; 45 B 627 885 

— — s. 2 ( 2 ), o r, r. 8 , O- XXII, 

■ • Representative euit^Some plaintiffs suing on 
behalf of all— Suit decreed— Appeal— Death of 
respondents, other than representatives — i^atlure to 
bring legal representatives on record— Appeal, 
whether abates— Order declaring abatement, whether 
decree — Appeal, whether lies 

Where a suit is brought by certain persons in a 
representative capacity under Order I, rule 8 of the 
Civil Procedure Code, the persons on whoso belialf the 
suit is brought are not parties to it, and if, during the 
pendency of an appeal in such a suit, the soit having 
been decreed, some of those persons die, it is not 
necessary to bring their legal representatives on the 
record, and failure to do so does not involve the 
abatement of the appeal. 

An ordordoclaring the abatement of an appeal on 
the ground that the legal representatives of certain 
deceased respondents have not been brought on the 
record is a decree and is appealable as such L 
UoJii V . UiKA, 1 L. 682 III 

SS. 4, 98. See Letters Patent (Bom ), 

CL. 15 


— S.9, O. XIV, r. (5) -^Declaration of 

right to be carried in procession, suit for, whether 
muintainable^Civil Court, whether competent to 
decide purely religious disputes— Issues —Issue 
inconsistesi with plaintiff's case. 

Plaintiff sued for a declaration that he us 
Jagadguru. was entitled to be carried in procokion 
through the public streets in a croas-palanquiu on 
certain occasions, audforau injunction restraining tbo 
defendant from obstructing him iu the exercise of 
that right : 

Held, that the suit was not maintainable. 

To decide disputes as toprecedence or privilege be. 
tweeu purely religious functionaries is uo part of 
the business of the Civil Courts. 

An issue, which is inconsistent witli the case inuflle 
out by this plaintiff, ought uot to bo admitted B 
Ano.vnisw.ami f. Totauswami, 23 Bom L.R. 76-45 
B. 590 9 Q 7 

S. 1 I —Kos judicata— Previous 

in— Finding, whether necessary for basis of decree- 
insertion of finding in decree, effect of— Ejectment 
suit Jor— Finding that purtie* iccre mortgagor and 
mwtgagee, whether operates as res judicata in 
subsequent suit /or redempfion, 

III order that a finding on a particular issue in a 
previous suit may operate as res/udteata in a subso. 
queiit suit, it is not necessary that that finding should 
form the ba^•i 3 of the docreo in that suit, but the 
insertion of the finding in the decree or its omission 
therefrom as al.io its bearing on the general result 
of the suit, naturally form elements in considerin" 
whether the matter has been directly and aubstan” 
tiallyin i--:-'U0 in the jirovioiis suit. 

In a previous suit the plaintiff sued the defendant 
iu ejectment as Irosinssers and the latter pleaded 
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that neithor the plaintiff nor his predeccssors*iD>titIo 
wore owners of the property and that the defendants 
wore usufructuary mortgagees from some third 
persons who were the real owner®. Both the Trial 
and Appellate Courts found against the defendants’ 
]ilea but dismissed the plaintiff’s suit ou the finding 
that the mortgage to defendants was by the plaintiff's 
predecessors and an action in ejectment was not 
maintainable. In the present suit for redemption 
of the mortgage the defendants controverted tho 
plaintiff’s title, pleading that the finding in the prior 
suit that they were mortgagees from the plaintiff’s 
predecessor was not res judicata: 

Heldf that though the finding was not the basis of 
the decree, as the question of title was directly and 
substantially in issue, the finding operated as res 
judicata in tho present suit. IVI Mutuu Fillai v. 
Vkda Vysa Chakiak, 12 L. W, 277 397 

■ ^ S* I I — Hes judicata — Suit against 

defendant in representative capacity — Defendant 
assertuuj personal rights — Suit decreed — Subsequefit 
suit by defendant in personal capacity for sarne 
rights~Suit^ whether ma\ntai7iable. 

It was sued as trustee and manager of an idol, 
in respect of tho income of certain property of tho 
endowment, ho did not defend the suit in his fidu* 
Clary character but assorted liis own personal rights 
to tho property and was unsuccessful. Ho then 
brought the present suit and his claim was precisely 
the same as his defence in tlie previous suit : 

Ilcld, that tlio suit was not maintainable and was 
barred under section 11 of tho Civil Procedure Code, 
A Kam Kakan V. Bam Nauainji 74 

. SS. 1 1 9 1 OSf Oi iXf r« I 3-^Kx parte 

decree^ application to set aside— Order dismissing 
application— Appeal from decree^ Jurisdiction of 
Appellate Court to decide on met'its oj order rejusing 
to set aside ox pirto decree* 

Where an application to sot aside an cx parte decree 
has boon rejected under Order IX, rule 13, Civil Pro* 
codure Code, it is not open to the defendant to have 
tho question re*agitatcd in the appeal from tho decree 
itself, and such a right is not given by section 105 of 
tho Code. IVI BaDVKL CHINNA AsKTHC V. VATTirALLI 
Kksavayya, 12 L. W. 607; tl920> M.W. N.780;3^ 
M. L. J. ew7; 29 M. L. T. 63 2 1 3 

— — Si I 1 9 O. VII 9 rr. I 1 9 l3-Reicclion 

of plaint— f^inding on question of law or fact given 
after a lull trial on inerits ^Subsequent suit for 
same suhicct*7natt€r on same causa of action — 
Kos judicata 

Where a Court passes an order rejecting a plaint 
after a full trial on the merits and recording a find- 
ing adversely to the plaintiff, a subseciuoiit suit for 
the same subject-matter and based ou the same 
cause of action will be barred as res judicata. 

Under a razinarnn F, and D. had to pay in equal 
shares maitjtcnanco to 3f annually. P. i>aid tho whole 
of tho inairitonanco f<»r two years and brought a suit 
to recover from D. his share. Tho Appellate Court 
held that as tho lazinama did not contain any term 
giving the right to sue !) fur contribution when 
the latter failed to pay his share, P. had no legal 
right to recover and rejected tho plaint as disclosing 
no cause of action F. then brought the present suit on 
the same cause of action and for the same subject* 
matter : 


Held, that the finding in the previous suit operated 
as res judicata to bar the present suit. IVI Santiia* 
NATHAMMAL V JsAKt SUPPAN AsARI, (1920) M. W. N. 
616; 12 L, W. 467 694 


“ ^ t I I 9 ©♦ 1 X 9 FI*. 89 99 ejfect oft as 
res judicata — Declarationt suit /or, of 

— Possession, suit for, whether mainfauiable — Cause 
of action, « 

Whore a suit is dismissed for default under rule 8 
of Order IX of the Civil Procedure Code, rule 9 of that 
Order lias cot tho effect of res judicata on a subse- 
quent suit, because there was no adjudication on 
any of the issues in the former suit : the rule merely 
bars a second suit ou the same causa of action, > 
Where a suit for a declaration that an alienation 
in favour of the defendant was invalid was dismissed 
for default and tho plaintiff subsequently brought 
a suit for partition and separate possession of his 
share : 

Uetdt that tho causes of action for tho two suits 
were different though the title alleged was tho same 
and the second suit was not barreii by reason of tho 
dismissal of tho first suit under Order IX, rule 9, 
Civil Procedure Code. IVI Asia Bivi v. Sehu 
Mouambd RowrHKR, 39 M. L. J, 4‘2; 12 L. W. 431 

201 


S« 1 I 9 ExpL IV 9 applicability of. 


Before any argument can bo advanced on tho 
language employed in Explanation (IV) of section 11 
of the Civil Procedure Code, it must be established 
to tho satisfaction of the Court that the matter 
which is sought to bo concluded on the principle of 
res judicata not only might have been made a 
ground of defence or attack in suoh^former suit, but 
further that it ought to have been so made. 

Whero the ovidonco in support of one ground Is 
such as might bo destructive of tho other ground, the 
two grounds need not bo sot up in tho same suit. 
Pat Baman Choubby r. Bacha Mism, 2 P. ^ ^ 
285 

s. 1 I, Expl. IV, O. II, r. 2- 


Morfyages, several— Successive suits by mortgagee, 
whether competent— Causes of actiont dWincc 
Procedure, 

Whoro two distinct mortgages are successively exo- 
mlccl by tho same debtor in respect of the same 
iroperty and in favour of the same creditor, the 
•aueos of aetloii ou tlio two mortgagoa are distmct, 
md, although it is open to tho mortgagee m bringing 
I suit upon tho tirst mortgago to include the claim ^ 
,ho second mortgago, that course is not obligatory 
ipon him. A subsequent suit, therefore, on the 
ucond mortgago is not barred either under Esplantt* 
ion IV to section 11 or under Order II, rule i of tho 

There is nothing in tho Code of Civil 
D tho Ti-nnsfer of Property Act to prevent bo holder 
,f two independent mortgages over the same 

►roporly, who is not restrained by any 

ither of thorn, from obtaining a docieo for sale o 

nch of them in a separate suit, ’ ty 

his rcsorvutiou that ho cannot soil the 

vvice over, nor sell it under tho scoonddecrce subject 

o tho first. C NihU Koy r. AsiRBiO Ma.ndai-, 3S U 

J. -i'oi-, io c. w. N. m 



Tol. LX] 


GENERAL INDEX, 


1019 


Civil Procedure Code-conta. 

ss. 20, 1 15 — Jurisdiction— Sale of goods 

— Stiitjor damages — Place of suing -Interlocutory 
order — Revision, whether lies. 

Plaintiff residing at Jf. ordered certain goods from 
defendant who carried on basineas at 5. Plaintiff 
Boed defendant at if. for damages on the allegation 
that the goods supplied were short in quantity and 
inferior in quality. Defendant objected that the 
cause of action having arisen at 5 5 the Court at if. 
had no jurisdiction to hear the suit This objection 
was overruled. On revision: 

Held, {I that the cause of action arose at S. and 
that, therefore, the Court at if had no jurisdiction to 
hear the suit: 

(2) that the High Court had jurisdiction in revision 
to set aside an interlocutory order, and that that 
jurisdiction ought to be exorcised in this case. L 
Hau Parshad-Dalii* Singh v, Sewa Ram-Jado Rai 

481 

■ S. 35, See Amendment of Decree 345 

S. 47_. 

—Execution of decree— Claim pro^ 
ceedinge— Objections dismissed for default — Decree 
fully satisfied— Declaratory suit^ xokether maintain’^ 
ahUe 

Tiro out of four reprosoDtativos of a judgment- 
debtor ^ed objoctions to the sale of a house iu 
exeoution of tho decree. These objections were 
dismissed for default and the decree having been 
fully satisfied the file was consigned to the record- 
room. Subsequently, ail tho representatives of the 
jndgmont-dobtor brought a suit for a deolaration that 
the house belonged to them and was not liable to 
sale in execution of the decree: 

Held, that section 47 of the Civil Procedure Code 
was no bar to the suit inasmuch as, — 

(a I the decree having been fully satisfied the 
execution Court had become functus 
(b/ the objections hud been tiled only by two out of 
the four plaintiffs. L Nizam Dks v. Biiagat 
Ram sis 

S^48- Evasion of arrest, whether fraudulent 

prevention of execution — Limitation, fresh siariiny 
period of, 

The wilful evasion by a judgment-debtor of arrest 
under a warrant taken out by the decree- holder, ia 
order to avoid payiiieiit of the decroe-amount, 
amouutsto fraud within the meaning of section 4S of 
the Civil Procedure Code so as to give a fresh startiiig 
period of limitation, and is a fraudulent prevention 
of the execution of decree withiu the meaning of 
clause (2) of that section. IVI Avyavu v. Soma 
SONDARAU Ohettiar, 12 L, iV. 710; (1920) il iV- N. 

788 630 

S. 48 — Execution of decree —Amendment of 

decree— Limitation, commencement of* 

Where a decree is amended, the date of amend- 
ment is the date of tho decree within tho ineanicig of 
section 46 of tho Civil Procedure Code PatBALOKO 

SuvKVL V Yosor 318 

‘ — » S* 64 - Hortgaye -Attachment nubsequent 

to mortgage Sale—Hortynge, whether enfurcible 
against auction-purchuser 

OnHth June Wl2 certain ])ropcrty w.as attached in 
exeoution of a decree by K, On Iz^li Pobruary 19' 2, 

£, another decree. holder, appli*?d for execution by 
rateable distributiou On tho 23th i'lfareli 1 the 
property was sold, On *?iid April 1913 If, uud the 
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judgment-debtor applied to have the sale set aside 
on the ground that K 's decree had been 'Satisfied out 
of Court, but the application was disallowed. The 
auction-purchaser having failed to complete the 
deposit of the purchase-money, the sale was set 
aside on the 2 1th May 1913. On the 26th May 1913 
the judgment-debtors mortgaged the property to B, 
On 2Cth June 1913 L, attached the property and it 
was sold to P. who, on 12th February 1914, sold it to 
the present defendant. B brought the present suit 
to enforce his mortgage against P. who asserted that, 
as against him the mortgage was void : 

Held, that as P *8 right was aright enforcible under 
L.*8 attachment of the 20th June 19 13, and as this 
attachment was subsequent to the mortgage to B , 
the mortgage was enforcible against him. A 
Bohra Bhopal v. Kondak Lad, 19 A. L. J. 221; 3 U. 
P. L. R. (A.) 25 845 

S« 73^Money deposited in Court to credit 

of juilgment^debtor— Subsequent attachment •^Rate- 
able distribution. 

Where money is deposited in Court to the credit 
of a judgment-debtor before any decree-holder 
applies iu exeoution to have it paid in satisfaction 
of his decree, it is liable to rateable distribution 
among decree-holders who apply for execution either 
before or after tho receipt of the money by the 
Court. IVI Yisvanadhan CitstTi v, Arunachalam 
Ohbtty, 39 M. L. J. 608; 12 L. W, 7il: 2S M. L. T. 
412; (1921) M. W. N. 14; 44 M. 100 302 

— as- 73, 1 15 —Rateable distribution, order 

disallowing ^Revision, whether lies. 

The High Court will not interfere on revision with 
orders allowing or diHullowing claims to rateable 
distribution, save in exceptional circumstances. L 
Buaoax BaM'Kalvam Das r. Makgat Bam-Shirbu 
Ram 37 1 

S. 92 —Collector, duty of— Failure of 

Collector to consider matters indicated in section— 
Sanction, va^t<{t>y of. 

Although it is desirable that a Collector, before 
grantiDg sanction for a suit under section 92 of the 
Civil Procedure Code, should consider whether tho 
trust is a public trust, whether there ore prima facie 
grounds for holding that there has been u broach 
of such trust and whether the persons suing are 
persons who have an interest in the trust, yet 
his failure to consider these matters, does not in 
any way invalidate a sanction granted by him. L 
Muhammad Shafi r. Aiu>un Baiiim 570 

■ St 92 -Suit by pujari of tanple to establish 
right to share in offerings, nature of— Scheme 
framed -- Suit, whetho inaintainahle— Procedure, 
proper, 

A suit by a hereditary pajari of a temple to estab- 
lish his right to a certain share in tho offorlage made 
to tho doity, which are prima facie templo property, 
falls under clause c) of sub'Section (1) of section 92 of 
the Civil Prcceduro Code. here a scheme has already 
Leon framed in respect of tho temple properties, such 
a suit s not maintainable, and the proper proeodura 
is, to apply to the Court, which framed tho scheme, 
to g vo directions as to the up[ilicatieu of this par- 
ticular fund. B Sakharam Daji Gancule v. Gani 
Raohg Gur^o, 23 Bom. L, K. 123; 45 D. 68 ; 9^ ( 
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S« 100 (C ) — Defective procedure, what 

aynounts to — Defendant not appearing before Com* 
mitsioneTf whether can object to Commissioner's 
report. 

The procedure of a Court is substautiallj defective 
within the moaning of clause (c) of section 100 of 
the Civil Procedure Code, if (a) it rejects the report 
of a Commissioner without affording him an 
opportunity to moot objections raised by a defendant 
who noitlier ajipeared nor placed the objections 
before him for consideration; (t) if it permits 
doouinentary evidence to be considered piecemeal by 
two different Commissioners, and (c) if it places 
reliance upon a sketch map when it is possible to 
prepare a sciontiGc map. 

A defendant who fails to appear before a Com. 
inissionor cauuot ordinarily abject to his report* 
C Kaminc Kesiiohe Skn v. Pa k baht V a Tipper ah 
HA. r 434 

S. I02f O. XLIIf, r. I fw)i O. 

XLVIl, r. 7 ^Small Cause suit of value below 
Its. 500 — Decree passed on review — Appeal, whether 
lies. 

The appeal allowed under Order XLIIJ, rule 1 (te) 
of the Civil Procedure Code is an appeal from the 
order granting the apjdication for review and not an 
appeal from the final decree passed in the suit, such 
an appeal must be limited to the grounds mentioced 
in rule 7 of Order XLVII of the Code. 

It would bo absurd to allow a second appeal on the 
merits against a dooroe passed in a small cause suit 
of value less than Ks. 600 merely because the decree 
is one which has boon passed on review. L 
Kanhui Ram v. Kaium Nahain 259 

SS. 104, 117, 120, 121, 122, 

128, 129, O. XLI, r. 10, O. XLU, 

r. 3~Lc(ters Patent (Cal), cl. \6~Lefler8 Patent 
A ppeal irom decree on Original Side — Rules 
applicable ^Failure to furnish security, effect o/^— 
0, XLI, r, 10, whether mandatory. 

The Code of iavil Procedure, UJOS, is framed on 
the scheme of providing guuerally for the mode in 
which the High Courts are to exorcise their jurisdic* 
tion, whatever it may be, while specifically excepting 
the powers relutiug to the exercise of Original Civil 
Jurisdiction, to which tlie Code is not to apply. It 
confers a general rule-making power saving only 
what is excepted in the body of the Code. 

The Orders and rules mado under tho Code apply to 
tho High Courts, unless tho body of tho Code 
contuina something inconsistont with them. They 
are applicable to tho jurisdiction oxeroisable under tho 
Letters Patent, except that they do not restrict the 
express betters Patent Appeal. 

There is a distinction between rules which tako 
away existing rights of appeal and rules which 
recognise those rights but regulate tho procedure of 
the Court in which sucli appeals are pending. This 
distinction has been overlooked in /?a6/»apatAi Chetti 
V. Narayanaami Chctli, 25 665; 11 M. L- J. 346 

and in Ay yar V. Nagarathiui Lata, 27 M 121 

at p. 123. 

Order XLI, rule ’0, applies to appeals brought 
under tho I otters Patent. Tho words of that rule, 
directing the Court to reject an appeal when an order 
for security for costs is made and is not complied 
with during tho period fixed, are mandatory aud not 


permissive. PC Sabithi Thakohais u. Savi, 40 
M. L. J. ?08; (1921) M. W. N. 169i 19A. L. J.281; 
48 I. A. 76 j33C, L. J, 307; 25 C, W. N. 6 7: 23 
Rom. L. B. 681 274 

s. 104 Sch. Il« paras. 

I9f 21 — Arbitration by intervention of Court— 
Award -^Appeal against order filing award, whether 
lies, 

Soctiou 104 (1) (fj of the Civil Procedure Code 
provides for an appeal against an order filing or 
refusing to Qle an award in an arbitration without 
tho ioterventiou of tho Court, and applies to an 
award filed under paragraph 2t of Schedule I( to the 
Code. No appeal lies against an order filing an 
award made in pursuance of an order of reference 
made by the Court and filed under paragraph 19 of 
tho Second Schedule to the Code. L Teiila Mal 
V. Dhana Mal 5^0 

S. 105 (2), 0> XLI, rr. 23, 25, 

2@ — Appeal, second — i2c*nand by Single Judge 
under r. 23 ^Remand order, no appeal against — 
Order, correctness of, whether can be questioned 
at later stage —Retnand UTuierr, 25 — Appeal coming 
before different Judge or Bench — Order, whether 
binding. ^ 

Where in a second appeal a party submits to 
an order of remand made by a Single Judge of a 
High Court, under Order XLI, rule 23, Civil Pro- 
cedure Code, from which an appeal lies ho cannot 
dispute its correctness at a later stage of the appeal. 

Whore, however, a Judge of a High Court has 
romittud issues under Order XLT, rule 25, of the Civil 
Procedure Code, and the appeal subsequently comes 
up for disposal before another Judge, or Bench of 
tho Court differently oonstitutod, the Bench wJiioh 
is seized of the appeal, and on which the law oasts 
tho burdou of finally disposing of the same is not 
bound by tho order remitting the issues, and may 
consider whether the order was a proper one, and, 
if it comes to the conclusion that it is not, it can 
ignore tho fiudings on the remanded issues and 
any ovidonco which may have boon taken after the 
order remitting tho said issues. A Mash^nissa 
V. Kaxiz Suqhra, 19 a. L J. 139; 3 U. P. L. 

30 ^ 

■ g, lOS^ Appeal ■ to Privy CjnncU 
Certificate must show clearly upon what ground tt 

is based , f \ 

Where a certificate is granted under section \W k; 
of the Code of Civil Procedure, it should appear 
on its face that tho discretion oonfewd by tbac 
section has in fact been exorcised P C 
KRISHNA AYVAR V. SWAMINATHA AyYAR, 19 A- U. J. 

16i; 11 a. L J. 22ft 13 L W. 321; I'M*) “■ W- N' 
119; 33 0. L. J. 277; 26 0. W.N. 63Jj44M, 29^ 

2^ Bom. L. R. 718 , . . n^Aj,r 

s. 109-rcW order, what 

deciding competency of person to apply for Probate, 

whether final. . _ 

An order is final within tho 
tion 109 of tho CiWl Procedure Code if it fiua**/ 
disposes of the rights of tho parties. 

An order which merely decides that an 
ed body is a juridical person legally 
discharge the functions of an executor 
to appl/for Probate, bat which 

the question whether, being competent to applyi « 
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is entitled to grant of Probate is not a dual order 
within the meaning of section 109 of the Civil Pro- 
oedore Code. O Sri Krishna Das v. Benares 
Hindu University, 23 O. C. 324 20S 

— S. 109— Parijiton suit—Preliminiry 

(Ucree— Dismissal of suit for plaintiff's default— 
Order setting aside dismissal, whether final order. 

An order of the High Court setting aside an order 
of a Subordinate Court dismissing a partition suit 
for the plaintiff’s default after a preliminary decree 
in the suit has been passed is a dnal order within the 
meaning of section 109 of the Civil Procedure Code. 
Pat Lachmi Narain ti. Bal Mokund, 2 P. L. T iS5- 

6 P.L. J. 116 ^ 479 

109, 0» XLI, r. 23 — Remand, 


order of, whether final order— Appeal to Privy 
Council, whether permissible. 

An order of remand is ordinarily not capable of 
being the subject of an appeal to His Majesty in 
Council, being interlocutory and not final within tlie 
meaning of section 109 of the Civil Procedure Code. 
It can only be regarded as a final order and capable 
of appeal, if it has the effect of finally deciding some 
cardinal point in the suit. 

An order of remand which merely decides that a 
suit is maintainable in the form in which it is brought, 
is not a final order. L iluaR Cuand v. Labiiu Ram’ 
2 L. 106 522 

S« I 10— Appeal to His Majesty in Council 
—Partition suiY — Value of subjecUmatter, how to be 
determined. 

Where a decree in a partition suit affects not only 
the share of the plaintiff in certain property but 
also the shares of those of the defendants who would 
be entitled to share in the property if the plaintiff’s 
suit were decreed, the value of the subject-matter of 
the suit, within the meaning of section 110 of the 
Civil Procedure Code, is the value of the property in 
dispute and not the value of the share claimed by the 
plaintiff in the property. Pat Kuldiv Narain 
S iNOQ V. Baghunandan Sinuk 844 

■ ■ ' S» II O — Dejendant who has taken no 

interest in suit, whether entitled to appeal to Pn'vy 
Council. 

A defendant who leaves the entire conduct of the 
case in the hands of his on defendants and fails to 
take any interest in the proceedings is nut entitled 
to prefer a separate appeal to Uis Majesty in 
Council, Pat Nikakan Chandra v Pratap Udai 
Nath Sahi Deo, 2 P, L. T 173(1921) Pat. 129 500 

8. I 10 ^ Value oj tfubjec^^mafter of suit, 

what is— Amount due at d^ite of decree ^Principal 
and inlerest taken totjether in calculating amount. 

The amount or yaluo of the subjeot*niuttcr of the 
Buitmuat, wilhia the meaning of soctloD 110 of the 
Civil Procedure Code, be taken to bo the amount or 
yaluo which the plaintiff either obtained or, had he 
been aucceseful, would have obtained in his suit at 
the date when the docreo was passed. Pat 
Matuura Prasad Singh v. IUm Tkwary, 

2 P. L. T. 840 523 

■ SSt I lOf 1 22« 1239 of — 

Patna High Court, rules of, :r nether ultra vires. 

The provisions of sections il'^aud oi the Civil 
Procedure Code have no application to the I’atna 
High Court, and the fact tKat the rules mode by liie 
High Court were not submitted to any Halo Com- 


civil Procedure Code-contd. 

mittee and that no Rule Committee is in axietence in 

Patna would not make those rules ultra vires. Pat 
Rajendba Kisiiobe V. Kamakhva Narain Singh, 
6 P. L. P L. T. 112; ( 921) Pat. 97 2a5 

r IQ **• O' XLI, 

Tv * 7 ?'^ XLVII— Appeal, dismissal of, in 
default -Order restortng appeal, propriety of, 
whether can be questioned— Procedure— Sufficient 

cauiie, what is, 

Ihe pnyiriety of an eji parts order setting aside 
an order dismissing an appeal for default, may be 

questioned at the hearing of the appeal, and is open 

to re.oonsideration at the instance of the party 
aggrieved. pait-y 

^'®"»‘8sed owing to the de. 
fault of the appellant in depositing the sum required 
to defray the cost of serving notices, the order of 
dismissal should not bo set aside except for just and 
reasonable cause suffiemat to meet the provisions of 
^der IX, rule 9 or Order XLI, rule l9of the Civil 
Procedure Code. The fact that the default was due 
to the rais^nduot. or neglect of duty on the part 
of the agent of the appellant, even though a pardah. 
nashin lady, would not be sufficient cause. S Janat 
V . Kamioshah,^ n4 S. L. R. 239 948 

I 15. See Civir. Procedure Code, 

, 800 

I 15— fi'T'foppel, omwaion to ctmsider 
question of — Material irregularity 

The omission by an Appellate Court to consider 
the question of estoppel amounts to a material 
irregularity, justifying interference in revision. L 
Tkj Biian u VVau Dad 7,^ 

p ^ ifnfen'ul irregulaHty. 

P. applied to set aside an execution sale on the 
ground of fraudulent suppression of process and 
other irregularities, the Court rejected the application 
merely upon the deposition of the applicant and 
without considering all other evidence which he was 
prepared to give as regards the suppression of 
prooessos and other irregularities of which ho 
complained ; 

Held, that the Court acted with material irrc^ciN 
lanty m the exercise of its jurisdiction C Biiushan. 
NANI Dasi V. Prakulla Krista De», 48 C. lltt pni 

S. 115, O. XXIII, r. l — Withdramil 

of .suit wot permitted by Trial Court-Permission 
granted by Appellate Court- Revision— Discretion 
me of judicial— High Court, whether will interfere 
The High Court will not interfere in revision in 
a case in which the lower Court has exercised a 
judicial discretion ni a proper manner. 

Plaintiff applied to the Trial Court for permission 
to withdraw his suit with liberty to bring a fresh 
suit; the application was disallowed and the suit 
eventually dismissed. On appeal, the application 
was renewed, and was allowed on the ground, amonc 
others, that there was a formal defect in the frame 
of the suit: 

jTaM, ihnt as there was an undoubted evoreise of 
jiidio*‘.l dh-eretion hy tho Appellate P-our* the 
High Court would aot interfere. A Uatan ’ 
r. Muhammad Hamidullah Khan, 2 U. P L It (a 7 
403; 19 A. L J. 47 

I I5, Sch. II, para. 15-^Sf. 

tratioK-Order of reference-Objection to validity 
oJ rcfeiencc—H^ vitton—Mattrial irregular it u. 
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After an order of reference to arbitration^ it is 
too late for either party to object to the form of the 
proceedings anterior to the reference or to the form 
of the isBQes 

Where after tho submission of au award the 
Court reverses tho order of reference to arbitration 
and sets usiic tho award on the sole ground of some 
supposed defect in the order of reference, it acts 
with material irregularity in the exercise of its 
jurisdiction within the meaning of section MS of the 
Civil Procedure Code A Kanhya Lal v. Jagan« 
NATH FnaSHAD^IfANUMAN PSRSHAD, 19 A» L. J. H’At 
43 A. 305 857 

SS« I 4 I f 151 — Execution proceedingi — 

Procedure applicable — Application for execution, 
diimis^al of, for default — Court, whether has potrer 
to restore application — Inherent pov^er. 

The provisions of section lAl of the Civil Proce- 
dure Code are not applicable to an application for 
execution. 

Proceedings for execution of a decree fall, how* 
ever, within the ambit of section 151 of the Civil 
Procedure Code, and, if a decree-holder whose 
application for execution has been dismissed for 
default, can satisfy the Court that it should exercise 
its inherent jurisdiction e.v debito fustitiis to restore 
the application there is nothing in the law to dobar 
tho Court from oxorcisiog that inherent power. 

L Bholu f\ IUm hkh, 3 L. 66 720 

" Si I45j Oi XXI 4 r# A3^Execntion of 
decree ^Attachment ^Property entrusted to stranger 
^—Bond with sureties— Failure to produce pjopsrty 
—Decree^holder, remedy of. 

Where in cxcoution of a decree attached property 
is made over to a person for safe custody and pro- 
duction in Court on his executing a bond with 
sureties, it is not open to the decree-holder, on failure 
of tho production of the property, to enforce the 
bond against the sureties ; his remedy is to got tho 
bond assigned by tho .ludge to himsolf and sue upon 
it. ni JIajah or Vbnkataoiki v. Sura Krishna 
H houi, L. W. 329; 39 M. L. J. 472; (1920) M. W, 
N. 7S4 134 

■ ■ — S# I Extension of time for payment of 

deficit Court^fee, when to be allowed, 
lu order to enable a party to take advantage of the 
provisions of section 149 of tho Civil Proceduro 
Code, permission to deposit the deficit Court-fee 
must bo given by tho Court after considering tho 
circumstances of tho case and the reason for not 
filing the out ire Court-fee in tho first instance. 
Pat Fak^and A 1.1 V. Ardul Hamid 493 

SS. 151, 152, O. XXXIV, r. 6- 

iSorfgage-decree — Personal decree against persons not 
mortgagors — Inherent power of Court to set aside 
decree. 

A Court has inherent power to sot aside an e.t parte 
decroo, passed by oveieight under Order XXXIV» 
rule of the Civil Proceduro Code, as against a person 
who is not tho mortgagor. Pat Hanuman Lal v, 
IUm Pkari Koeb, 2 P. L. T. 26 \ 368 

s. 151,0. XLIf r. 19 —Limitation 

Act (IX of 190HJ, s. fi, Seh, /, Art. 168 — Appeal 
dismissed for default — Application for ref<toration 
—Limitation — Jf/ror appellant — Inherent po\oer of 
{hjurf, exercise a/. 


A minor appellant, whose appeal has been dis- 
missed in dofanit, cannot tako advantage of section 
6 of the Limitation Act for making an application 
for restoration of the appeal. 

Order X LI, rule 19 of the Civil Procedure Codo 
does not exhaust the powers of an Appellate Court 
to ro-admit an appeal dismissed for default 
In a proper case, it is open to tho Court to make 
an order re-admitting an appeal dismissed for 
defualt in the exorcise of its inherent powers for 
the ends of justice. This power should, however, 
be sparingly used and only when a clear case is 
made out, but the power is exercisable without any 
reference to the period of limitation provided for 
an application tore-udmit an appeal or any other pro- 
ceeding. 

Where tho next friend of a minor appellant is 
of unsound mind, tho ubsenco of the minor at the 
date of the hearing of tho appeal cannot bo treated 
as default. 

An order dismissing the minor's appeal for 
default in theso circumstances would bo sot aside in 
tho exercise of tho inherent powers of tho Courts. 
B SoNDAi Babcrao V, SiiivAJiRAo Kbisonahao, 28 
Bom. L. R. llOt 45 B. 6t8 919 

O. I, r. 8 --Suit bj/ one inhabitant of 

village for declaration of right of way on bekalj of 
himself and other inhabitants — Leave of Court not 
obtaxT^ed, nor proclamation issued— Suit, whether 
maintainable — Easement — Right of driving cattle 
over another*8 land, lohrth^r can be acquired by 
prescription. 

Where a plaintiff sues for a doclaration for 
himsolf and other inhabitants of a village of their 
right to take their cattle to a certain graxiog ground 
through the jungle of another village, he is not 
entitled to the declaration, unless the leave of the 
Court has been obtained and a proclamation iisaod, 
as required by Order I, rule 8 of the Civil Procedure 
Codo 

A right to drivo cattle promisouoasty across the 
lands of another is not an easement capable of 
being acquired, no mutter for what length of 
time tho right may have boon enjoyed. A Lal 
Bahadur v , Lamksuwar Daval, I9 A. L. J. 126; 43 A. 
346 990 

> O, I, r* 10 — ParliVion, suit for, of 

moveables and immoveables -“Suit, withdrawal of, 
in respect of xnoveables, effect of —Court, power of, 
to transpose parties. 

Whcic in a suit for partition of immoveable and 
moveable property a preliminary decree is passed in 
respect of the immoveable pi'operty and the plaintiff 
withdraws his claim with regard to the moveables, 
such withdrawal has not tho effect of bringing tho 
suit to an end, nod tho Court has power to transpose 
parties under Order I, rule 10 of the Civil Procedure 
Codo and to continue the suit. IVI 
Ramamortiii V SuRAMPALi Beddv, 12 L. 


O* I, r. 

Land Act, s. 6 > 

O. II, 

^ 'Cause of ac(ion^\ 
There is nothing 
procedure Code to 


10 (2), See bfA DBAS Estates 

316 

f*. 2 , applicability ot—TeU— 

meaning of. 

in Order II, rule 2 of the Civil 
compel a plaintiff to include la 



toi iiX] 

civil Procedure Code-contd. 


oeKlRAii iin>Bjc. 


1023 


one and the same action different causes of action 
even though they arise from the same transaction. 

The test is this: If the plaintiff, on the allega- 
tions made in the plaint, is entitled to make a claim 
which he does not put forward in his suit he 
shall not be allowed in a subsequent suit to put 
forward that claim. To allow him to do that would 

be to permit him to split his cause of action ; but if, 

on the allegations made in the plaint, he was not 
entitled to put forward a claim, there is nothing 
in Order II, rule 2, which prohibits him from putting 
forward that claim in a subsequent litigation. 

The expression ‘cause of action’ means every fact 
which it would be necessary for the plaintiff to 
prove in order to support his right to the judgment 
of the Court 

The expression refers entirely to the grounds set 
forth in the plaint as the cause of action, or, in other 
words, to the media upon which the plaintiff asks the 
^urt to arrive at a conclusion in his favour. 
Pat Uardeo Singh v. Bhawsni Saiiai, (i921) Pat. 
125 496 

O. II, 2-Sutf to recover immoveable 

property/— Subsequent suit for mesne profits, whether 
barred. 

Inasmuch as a claim for mesne prohts is based 
on a cause of action distinct frouv a claim for the 
recovery of immoveable property, Order II, rule 2 
of the Civil Procedure Code will not operate to bar 
a suit for mesne profits brought subsequently to a 
suit for possession. A Miyan Khan v . Sarkaraz 
Khan 65 

0« Vf !*• I > Om IXf !•§ 3— 2?a^e fixed 

for plaintiff to appear and find out date of hearing 
— Failure of plaintiff to appear — Suit, whether can 
be dismissed for dejauli. 

Where no date has as yet been fixed for the 
appearance of the defendant within the moaning 
of Order V, rule 1 of tlio Civil Procedure Code, the 
Court has no power to dismiss the suit for default 
under Order IX, rule a of the Code. 

The failure of a plaintiff to appear on a date 
fixed for him to attend and find out what date has 
been fixed for the appearance of the defendant 
does not empower the Court to dismiss the suit 
for default. In such a case the Court should, 
notwitbstandiug the default of the plaintiff, lix 
a date for the appearance of the defendant and if, on 
the date so fixed., the plaintiff does not appear it 
can dismiss the suit under Order IX, rule 3. L 
INUAR Singh V. SuKRU, 22 P, W. R 1921 475 

O* Vl> I7j 18 — Amendment of 

plaint — Plaintiff, failure of, to amend, effect oj — 
Suit, whether can be dismissed. 

Order VI, rule 17 of the Civil Procedure Code only 
provides that the Court may allow au amendment, 
and if the party to whom the permission is given 
does not avail himself of it, the only coDsequenco is 
that, under Order VI, rule 18, ho cannot amend his 
pleading afterwards unless the timo allowed for 
amendment is cstendod by tho Court. 

Therefore, where a plaintiff fails to amend his 
plaint when directed to do so, the Court has no 
power, merely on this accoiud, to dismiss the suit. 

L Tomlinson v . Goran 376 

VII, r. 6, scope of — Limitation, 

ground of exemption from law of, stated in plaint^ 
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Another ground, whether can be suh/iequentty relied 
on. 

The provisious of Order VII, rale 6, of the Civil 
Procedure Code should be construed in a reasonable 
and liberal spirit and where the plaint in a suit 
does not state the ground of exemption from the 
law o^^limitation, the Court should, save in very 
exceptional circumstances, allow the plaintiff to 
amend his plaint by adding the ground of exemption. 

Where a ground of exemption from the law of 
limitation 18 stated in the plaint, the requirements of 
Order Vll.rule 6, are satisfied, but this does not 
procludo the plaintiff from taking another ground to 
get over the bar of limitation, if he believes that the 

latter is the true ground. L Parmeshki Das u. 
Fakiria, 2 L. 13 772 

VI Ij Pi* » I4» 10 — Scope and object 
oJ rules—Document not produced along with plaint, 
whether can he relied on euhsequently. 

The object of rule 14 of Order VII of tho Civil 
Procedure Code is to shut out suspicious documents 
and to afford as little opportunity as possible for the 
production of false and fabricated documents in 
Court, but where it is made clear to tho Court that, 
in spite of tho document not having been filed or 
entered in the list along with the plaint, tho docu- 
ment cannot be said to have been fabricated on the 
face of it, there is no reason why the party should 
^ debarred from using such a document in Court. 
Pat SoKAN Sahd u. Juari Mahto 372 

Vlllj r. 2. See Api’eal, Second 

280 

“7 ^ O* VIII, r. 5 -Discretion of Court, when 
to be exercised, 

Tho discretion under rule 6, Order VIII of the 
Civil Procedure Code, should usually be exorcised by 
tho Court of first instance in those cases where it 
suspects on prima facie grounds that an admission 
was made collusively orin order to evade a rule of 

public policy. Where an allegation of fact in a plaint 
18 not denied specifically or by necessary implicatiou 
it must be deemed to have been admitted, and in 
such a case an Appellate Court would bo using its 
di.scretiou wrongly in requiring proof of that 
allegation. IVI Venkata Beddi r. Muthd Pamhulu 
Naick, ay M. L. J. 463 554 

— O. IXf r» 4 — Failure to pay process-fees 
for attendance of one oJ several defendants, effect of 
— Di,smi7wal of suit, whether justified. 

The default of a plaintiff to pay process-foes on 
the date fixed for the payment in respect of one of 
the defendants Clin be no justification for dismissal 
of tho suit as against those defendants who liavo 
been served and have filed wntten statements 
1 he provisions of Order IX, rule 4, of tho Civil 
Procoduro Code aro aj)plioable to a date fixed for tho 
hearing of the suit and not to a date fixed for tho 
payment of process-fees. Pat Bamanand Singh n 
Cjiandraua Singh, 2 P. L. T, 266 377 

“ Oi IX, »• • 3~Prc-emplion suit — Plaintiff 
failnrc of, to appear—Defendant, admission by of 
pl-iintifs r:yht to pre-empt, effect of~Procedure 

Plaintiff sued to pre empt certain land on payment 

of Ks. J,6C0. Oil the date of henriug the plaintiff 
failed to appear, the defendant appeared and admitted 
tho plaintiff’s right to pie empt, but staled that the 
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price paid for the laod was Rs. l?,Oro. The Court 
passed a decree in favour of plaintiff on payment 
of Rs J 2,000: 

Held, that the defendant’s admission did not 
amount to an admission of any part of the plaintiff’s 
claim within the meaning of Order JX, rule 8, of 
the Civil Procedure Code, and that, therefore, the 
proper course for the Court was to dismiss the suit 
for default. L Mehr Daim v. Soahamad 724 

O. IX, r. 13 —Ex parto decree ^ appliea* 

tion to set aside^ dismissal of — Suit to set aside 
decree^ maintainability of — Fraud, 

A. obtained an ex parte decree upon a hand*noto 
against R.. and, in execution thereof, B/s property 
was attached and sold. Before the sale, R, applied 
under Order IX, rule \t^ of the Civil Procedure Code to 
set aside the decree on the ground that the sum- 
Bions had not been duly served upon him : tho Court 
found that service of the summons had been satis* 
factorily proved, and dismissed the application. R 
then brought tho present suit to set aside the decree 
on the ground of fraud in connection with the service 
of summons, and that tho decree* was obtained by 
perjured evidence: 

Heldy tliat the suit was not maintainable as the 
question of the non-service of symmons having been 
agitated between the same parties and decided by a 
Court of competent jurisdiction, the matter could 
not bo re-opened between tho same parties in a 
subsequent suit, and that as tho hand-note had been 
]>roduccd and proved by A , and accepted as genuine 
by the Court, it was not competout to R, to re-open 
by a subsequent transaction the very question 
w'hich was decided in tho original suit. Pat 
Janoal Chaudhary v.Laljit Pasban. 1 P. L. T. 735; 
6 P. L. J, 1; (1921) Pat. 3; 3 U, P. L. K. (PatJ 1 

124 

■■■ ■*■■■■ Ot XlVf Ti I (5)^/ss«cs, framing of— 
Court, duty of. 

It is tho duty of tho Court to framo proper issues 
arising from tho pleadings in a caso. 

It is tho duty of a litigant to pixiduco evidence in 
respect of issuos framed by the Court but ho cannot 
bo expected to produce evidence with regard to 
points not covered by the issues. L Kasturi Mal 
Lajja 11am 751 

■ ■ 0« XVI f r« I — Witnesses, appficafion to 

summon — Courts duty of— Courts xohett^r can refine 
to summon mitnes^es. 

It 13 the duty of a Court to summon tho wit- 
nesses for whose attendance an application is duly 
made by a party* A Court cannot reject such an 
application on tho ground tliat it has been made 
too late. L Muhammad Havat v, Ghula&i Muham- 
mad 656 

O. XX, r. I 2“Sui7 for possession and 

rnesT.e profits— Decree for possession— Mesne profits, 
claun in respect of, in excess of pecuniary jurisdiction 
of Court, effect of — Appeal, forum of — Bengal, N, ir. 
P. arid Assam Civil Courts Act (III of 1887>>, s. 21 
(2) — Defendants conspiring to keep plaintiff out 
of possession — Liability of defendarits. 

Under Order XX, rule 12, of tho Civil Procedure 
Code, a Court which is competent to pass a decree 
for possession is also competent to make an enquiry 
iuto the inesno proQts pendente lite and to pass a 
decree for the musuo profits, eveu where tho sum 
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claimed by tho decree-holder and the sum actually, 
found due to him as the result of the enquiry are far 
in excess of tho pecuniary jurisdiction of the Court. 

Where, in such a case, the decree is passed by a 
Munsif’s Court, an appeal lies from it, whatever tho 
amount of the mesne profits decreed, to the Court 
of tho District Judge under section 21 (2) of the 
Bengal, N. W. P. and Assam Civil Courts Act. 

W hero it is found that tho defendants had con. 
spired to keep tho plaintiff oat of tho possession of 
laud, a joint decree for mesne profits can bo passed 
against them. Dinanath Sauai v. Mayawati 

Kueb, 6 P. L. J. 6-1; 2 P. L. T. 143; (1921) Pat. 69 

^ ^ 346 

O. XXI, applicability o{~“Sale" effect 
of — Oionerekip, when passes — Equity of redemption. 
The provisions of Order XXI of the Civil Procedure 
Code apply to sales ordered under Order XXXIV of 
that Code, and whore such a sale is ordered, tho 
mere ‘sale' has not the effect of divesting a person 
whose property has been sold of the ownership of 
his property, because, in many oases, the sale is 
liable to 1 m revoked. It is only when the sale 
becomes ’absolute’ upon an order confirming it that it 
has the effect of divesting tho person whose property 
is sold of his title to it and of vesting it in tho pnr- 
chaser. Where, therefore, the mortgagor makes 
the deposit under rule 89 of Order XXI, his equity 
of redemption subsists, aud tho deposit has tho effect 
of redoomiug the mortgaged property. O JAI 
Kirkori V. Mohammad Ali Mohammad Khan, 7 0. L. 
J 620 560 

O. XXI, r. 2 (I). See Limitation 

Act, s. 20 935 

O. XXI, r. 3 — Death of plaintiff ^Legal 

representatives of deceased brought on' record— 
Defendant, failure of, to object. 

Where on the death of a plaintiff certain persons 
are brought on the record as his legal representa- 
tives without any objection by the defendant, tho 
latter is estopped from subsequently assorting that 
the persons imploadod are not the legal representa- 
tives of the doceasod, L Tej Bhan v. Wali Pad 

716 

O. XXI, r. 18. See Contract Act, s. 23 

127 

Oi XXI f r. 46 — Money depoiited by 

third party as due to judgment^debtor— Payment 
out to decree-holder — Deposit operating as discharge 
—Suit to recover money paid to decree-holder, lohether 
ynaintainable, 

if. held a decree against L. and in execution 
thereof applied for the attachment of any debt due 
by P. to Lt, this attachment was made under 
Order XXI, rule 46 of tho Civil Procedure Code, 
and an order was passed directing P. to pay a 
certain sum of money into Court- P- objected but 
admitted that, upon a settloment of accounts bo- 
tween himself and L., tho sura demanded would be 
found due by him to L. Tho executing (Jourb 
directed payment of the amount by a certain date, 
and ultimately ordered the attachment 
P/b house unless tho money was paid i P, 
pressure, paid tho money into Court uuconditiona • 
ly, audit was divided between if. and 
decree-holder against L P. thereupon brought tae 
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psent suit to recover from M. and S. the amount 
he Jiad deposited : 

Held, that as P. had made the deposit under an 
admission that he was in fact indebted to L. at 
least to that extent, and obtained a valid discharge 
pro tanto of his debt to L., he had no claim in 
equity to recover from ilf. and B. A Maiudeo 
i'BASAD V. Dirgbijai SiNCH, 19 A. L. J. 41. 43 A. 272 

88 1 

-TT 9' **• 54— attachment— PormaiiW 

/allure to comply with, effect of— Appeal, second— 
oHact creditors, whether ciuesUon 

The omission to affix a copy of an attachment 
order on a conspicuous part of the Court-house, or to 
post it in the office of the Collector or to affix it on 
some conspicuous part of the land attached, is a fatal 
invalidates an attachment of land. 
Aandingthat a transfer was not intended to defeat, 
defraud or delay the creditors of the transferor is a 
finding of fact. L Attar Si.vgh i-, Guulam AIuham- 

MAO 527 

XXI, r . 58 — Claim proceedings — 
Lunttation, gusstion of, whether can arise. 

In a proceeding under Order XXI, rule 68 of the 

tivil Procedure Code, the Court has no jurisdiction 
whatever to deal with the point whether the exeou. 
tionis barred by time. Pat Jalaluddin v. Ma'i- 
ram, 2P. L. T 275 375 

®.XXIj I*!*. 58, 60, 61 ~Claiin peti. 
tion No finding as to possession and interest of 
claonanf, effect of. 

Certain property was attached in execution of a 
decree. N. claimed an interest in, and possession of, 
the property. The Court disallowed the claim, 
holding that N. had some interest but not the entire 
interest, without finding what the nature of N.'n 
interest was in the property or whether the judg- 
ment-uebtor or N, wa8 in possession: 

Held that, underOrder XXI, rules 60 and 61, of the 
Lode of Civil Procedure, the order was illegal, and 
was liable to be set aside in revision by the High 
Court. Pat Nainu V. BnurENitKA Nath Rakhit 

^ 616 

O. XXI, r, 63 — Attnchincnt^Claifn 

based on mortgage disalloteed^Suit for declaration 
of right dismissed — Subsequent suit to enforce mort^ 
gagCf whether maintainable^ 

Where property is attached in execution of a decree, 
and a claim to the property by a third party based 

on a mortgage is disallowed, and a suit by him for 
aeclaration of his mortgage- rights and that these 
Would not ho affected by tlio attachment is dismissed, 
he or^r disallowing his claim is couclusiro under 
rder XXI, rule 63, of the Civil Procedure Code, and 
^0 IS debarred from re-agitatiug his rights by means 
0 a regular snit to enforce the mortgage. IVl 
^INOARIAII CHBTTVV. ClMNNARIU, 12 L. W. 72F; 

L. T. 420) 40 M. L. J. 7) (1921) M. W. N. 33; 44 M. 

268 -ygQ 

—O.XXI, r. 63-iv t///or. of decree — 
proceedings— Regular suit— Burden oj jn-oof. 
hero an executing Court can ('iirpiiro into a ques* 
does so and decide.s tlie qui».stion against an 
jector, then if the objector hriiig.s n rnf^ulur Huit 
VO contest the correctness of the docisum of tlic execut - 
ing Court, the onus of proof li(v on him ^Vhere, 
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however, there is no decision of the executing Court 
adverse to the objector, this rule does not applv 
U Kastubi Mal V. Lajjk Ram 75 j 

“ XXI, r • 89, applicability of — Mort- 
gage-decree. 

Order XXf, rule 89 of the Ciril Procedure Code 
applies to sales held in execution of mortgage-decrees, 
and 18 applicable to mortgage-sales on the Original 
Side of the Calcutta High Court. C Viujibun Dass 

Hargobind, 24C. W.N. 
iUiJ; 43 C.69 406 

O. XXI, r. 90. See Bengal Te.vancy 

Act, 8. 168 (6) 529 


O. XXI, r. 90 — Execution of decree— 

Sale, application to set aside -Limitation, terminus 

a quo. 

The starting point of limitation for an application 
to set aside an execution sale on the ground of 
fraud 18 , the date when the applicant had knowledge 
not merely of the factum of the sale, but a clear and 
definite knowledge of the facts which constitute the 
fraud, and it is for the other side to show that the 
applicant had such knowledge at a time from which 
Ukon as a starting point, the application is barred. 
U Bhc.shan-mani Dasj V. Praeulla Krista Dkh, 
48 0.119 QQj 

„ XXI, r. 93. See Civil Procedorr 

Ccde, 1H8>, 8.315 55 

! ■ **** * 99— Decree /or poesea- 

.^lon^Decree-holder resisted in obtaining possession— 
Subtenant opudgment-debtor, claiming possession 
— Decree-holder, remedy of. 

G. obtained from E a lease of certain premises, 
one of the conditions of the lease being that the 
lessee coaid not sub-let without the consent of 
the lessor. Contrary to those terms, 0. sub-let the 
premises to IF. whereupon E. brought a suit for 
pos.session against Q. and obtained a decree. In 
attempting to obtain possu.^sion B. was resisted by 
Tr . and ho theroupon upj)Iioil under Order XXI 
rule 97 of the Civil Procerhi-- . Code, complaining of 
the resistance. W. contended that ho was in 
possession on his own account and that tho decree 
could not bo enforced against him in a Huminarv 
procedure under Order XXI : ^ 

Held, that AH tenancy ))egaii before tlic suit 
for possession was iustituted, E-'s remedy was by a 
suit against him. ^ 

An action for jmssossion based upon forfoitiiro 
of a term should, for practical roason.s, bo brought 
against all persons in pos.^ossion, including con- 
structivo possession, at tlio date of tho suit C 
Ezra v. GfnnAT, 47 C. 907 969 

’■ O. XXI, r. 103— S«if uiidc,- r. 103 

scope of-Engniry, natioo of— Right to present 
possession — Title, adjudication oj. 

Tho suit referred to in O. XX I, r. 103, Civil Pro- 
codurc Code, by whtohover part}' instituted, is a 
suit to establish tho right which ho claims to the 
present possossiou of tho property, and this right 
may bo established witbout showing that tho 
plaintilT was in actual possosBion at tho date of 
tho stiminary order against him. (VI Thi kmtti 
Kalmnoai. r. PocKRR, (1920) M. W. N. 698- !•> L W 
598; .39 M. b, J. 026; 2b .M. b. T. ^42; 41 M 7 “ jQg 
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»»■ O* XXII 9 Execution of decree — 

Decree in favour of tico partners Death oj one 
partner^ effect of. 

Where in a suit bj two partners^ a decree is passed 
for the recoverj of a sum of moneys the mere fact 
that one of the partners was dead at the date of the 
decree does not render the decree incapable of 
execution. The effect of the death of one of the 
partners is, that, under Order XXU, rule y. of the 
uivil Froceduro Code, the suit abates so far as he is 
concerned. A Sarjct Fbasad v. Kam SAaor, 19 A. 
li. J. 2C6; 3 U. F L. M. {A. *40 755 

O. XXII, r. 4 — Joint tort^fcasorSf suit 

against — Defendant^ death of — Legal representatives 
not impleaded^ effect of — Suit, whether abates. 

In a suit for damages arising out of a tort the 
plaintiff is not required to implead as a defendant 
every person who is liable for the tort. 

The only effect of suing some only out of a 
number of joint tort-feasors is that the judgment re- 
covered against them bars a suit against the others. 

Therefore, whore in such a soil one of the 
dofeudauts dies and bis legal representatives arc 
not brought on the record, the suit does not abate 
as a whole and a decree obtained in the suit is a 
good decree against those dofendunts who were 
living parties to it. Pat Gajo Skvuh v. Amrit 
Nakain Sjkoii, Z V. L, T. 722 

- '■ • 0« XXI J I, 3 — Compromise effected 

by parties — Fact certified to Court by Pleaders 0 / 
parties^Party, right of, to object to compromise^ 
Where the parties to a suit themselves effect a 
compromi^'e, and the fact of the compromise is con- 
voyed to the Court by moans uf u petition presented by 
the Fieuilers appearing on both sides, it is not open to 
the parties to question tho coinproniiso on the ground 
that the Fleadors had no authority to compromise. 
IVl Famuayam Chetty Kanuaswaaii Iyer, iZ L. W. 
tOZ 22 

■ ■ ' ' O# XXXII, F. 7— Compromise— ilinor— 
Express appro ud of Court, whether necessary. 

The sanction of tho Court to a coinpromiso on 
behalf of minors cun not bo inferred merely from 
tho facts that the petition of compromiso gave 
notice to the Court that tho intorcsis of the miiiois 
were ietouded to bo uftccted by the compromise, 
and that tho Court passed a decree in accordance 
with the compromise. 

Tho attention of the Court must expressly bo 
drawn to the fact that the minors' interests are 
uffoctod by tho compromiso and tho approval of the 
Court muht bo obtained. 

It is only when leave is asked to sottio tho case 
on behalf of tho minors that the vigilance of the 
Court is attracted anil tho court is called upon to 
oxamiuo the terms of tho settlement for tho purpose 
of protecting the interests of the minors. Pat 
KaMUULAM bAllU l\ CCRiiA i’EHSlL^II, Z F. L. T. 3J6; 

b r. L. J. ilOj tl^^l) Fat, 9t0 

- O# XXXII 1, r» 4— ./Ipp/icafion Jor per* 
mission (0 sue in forma pauperis — Defendant, right 
0 /, to cross-examine applicant, 

>Vhon a plaintiff applies for permission to sue tn 
forma pauperis, and is examined under Order 
XXXIII, rule 4 of the Civil Froceduro Code, the 
oppobite-purty is entitled to oross-exatnioe the 
uppUcaut on thi .merits of ^bis chum to test the 


statements be makes in bis examination, C Badha 
Baman Saha v. Sitanath 738 

- Oi XXXI V—-3foW jay e, redemption, right 

of, extinction of. 

The provisions of Order XXXIV of the Code of Civil 
Procedure do not contemplate an order by tho Court 
for the extinction of the right to redeem, where the 
suit by a mortgagee or by a mortgagor is not founded 
upon a mortgage by conditional sale. O Jai Kiskobi 
V. Mohammad Ali Mohammad Kuan, 7 O, L. J, 620 

560 

O. XXXVII — Suit on promissory note — 

Application for leave to defend — Court doubting 
sincerity of defence — Procedure. 

Where in a suit on a promissory note instituted 
under Order XXXVII of the Civil Procedure Code, 
the defendant applies for leave to appearand defend, 
but the Court doubts the sincerity of the defence as 
disclosed in the affidavits hied with the application, 
the proper procedure is to grant leave to defend on 
condition of the defendant paying into Court the 
amount claimed. IVl Chakraeany Chettiar v 
Kamalavalli Ammal, 12 L. W. 712 639 

O. XL, r. \— Trust— Property in 

possession of Trustee — Trustee, povetty of ^Beceiver, 
appointment of, when justified — Trustee nominating 
person as Beceiver, u;h€//w?r debarred from contesting 
appointment on appeal. 

Where a person is in possession of trust prop- 
erty as manager on behalf of the trust, tho mere 
fact that he is a poor man from whom probably 
a decree for mesne profits, in the event of such 
a decree being passed, might prove difficult of 
realisation, is not an adequate reason for displacing 
him by tho appointment of a Receiver, especially 
where there is no allegation of waste or misap* 
propriatioD. 

Where in connection with an application for tho 
appointment of a Receiver of trust property by 
dispossessing the manager of tho trustees, the 
latter’s objection lo such an appointment is dis- 
allowed and the Court proceeds to appoint a 
Koceivor, tho more fact that ho suggosiod the 
name of a person to bo so appointed, would not 
preclude him from questioning tho appointment on 
appeal. A Mohammad Askari v. Nisar 
lU A. L. J. 60; 43 A. 311 


0«XLI, rr. 3, I I— Appeal dismissed 

as barred by time — Order, whether appealable. 

If u momorundum of appeal is drawn up in 
form it cannot be rejected under rule 3 of Order XU 
uf the Civil Froceduro Code, but if the appeal is 
barred by limitation it has to bo dismissed undei 
rule 11 of that Order, Tho rejection of an nppoai 
on the ground if limitation, therefore, amounts to a 
dismissal thereof, and such order of rojectmn is 
appealable. Pat VAuzAiiD Ali v. Abdul 


O. XLI, r. 4— Decree against sever^ 

defendants on common ground Appeal by 
Appellate Court, jut iediction of, to tary decre 

favour of all, , . - 

Whore a decree proceeds against several defeu 
on a common ground, an Appellate Court has jur • 
diction under Order XL J, rule 4 of the Civil rro- 
cedure Code, upon tho appeal of one defendan on j 
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to rary the decree in favour of all the defendants. 
C Bau Sunoar Das v. Shajidue Rahauan 460 
0« XLI9 !*• ^“Uortgage decree— Stay 0/ 
esiecution— Procedure. 

The execution of a mortgage -decree to be realized 
drat from the mortgaged property and the balance, if 
any, from the judgment-debtor and his other property, 
cannot be stayed simply because a claim by a prior 
mortgagee is pending. The proper course is to sell the 
hypotkeoated property and, after retaining oat of the 
sale-proceeds the amount sufficient to meet the said 
claim, to pay the balance to the decree-holder. L 
Due Ram v. Beni Persad, *>7 P. W. R* 1920 378 

' ■ ■ Oi XLI9 r# of e^oecution — 

Appellate Court, poioer of— Court which can stay 
execution. 

Under rule 5 of Order XLIof the Civil Procedure 
Code an Appellate Court has no jurisdiction to grant 
a stay of execution of a doorce of a subordinate Court 
unless it has seisin of an appeal against such decree. 
Where no appeal has been preferred, the Court wliich 
passed the decree alone has power to grant a stay, on 
sufficient cause being shown, during the time pro- 
vided by law for presenting an appeal. A Parsoot* 
TAM Saran V. Hargoolal, 18 A L. J. 1121; 2 U. P. 
L. R. (A.) 424; 43 A. 198 131 

O.XU.r. 10(2)tO« XLIII, r. I 

(W)^ O* XLVIlf I*!** 1^ 4> 7— AppeaZ— 

Appellate Court, power of, to set aside order rejecting 
appeal for failure to furnish security for costs— 
Appeal, whether lies—^vif^ion — High Court, inter* 
ference by— Review, order granting ^Appeal, grounds 
for. 

An order setting aside an order rejecting an appeal 
for failure of the appellant to furnish security for 
the costs of the respondent is not appealable and 
where such order is made in the interests of justice, 
the High Court will not interfere ia revision. 

The right of appeal given by Order XUIIl, rule I 
(tej of the Civil Procedure Code against au order 
granting an application for review under Order 
XLVII, rule 4 of the Code is subject to the conditions 
laid by rule 7 of the latter Order. Therefore, an appeal 
which does not come within the four corners of that 
rule is notentertainable. A Sundak v. Uabir Cuicu, 

18 A. L. J. 838; 2U. P. L. K. (A.) 263 81 

; 0«XUt r. 23, O. XLllI, r. I (u) 

—Decision of main question by Appellate Court- 
Remand for findings on minor issues — Decision, 
whether on preliminary point — Order of remand, 
whether appealable. 

Where an Appellate Court decides the main point 
in a suit and remands the case for disposal ou the 
remaining issues, its decision is not a decision on a 
preliminary point and the order of remand is outside 
the scope of Order XLI, rule 2‘<, of the Civil Pro- 
cedure Code, and consequently not appealable 
under Order XLIII, rule 1 IVI Ponangi 

VXNKATASOBBAEAVUnU V ZEMINDAK OV NUZVID, 12 

L. W. 667_ 609 

" 0« XLI, r« 33 — Appellate Court, power 

of, to set aside decree which has not been apjjcalrd 
against. 

It is not competent to an Appellate Court, luting 
tinder rule 3H of Order XLI of ihe Civil Procedure 
Cqde, to interfere with the decree obtained by the 
appellant in so far as it not boon rhalienged 


by the respondent by way of appeal or cross- 
objections. L Ram Lal-Johari Mad v. Dip Cband 

705 

O. XLIII, r. I (u; —Remand, order of, 

whether appealable in cases where no second appeal 
from decree* 

There is no second appeal from an order remand- 
ing a case, in those cases in which there is no second 
appeal from the decree of the Appellate Court. A 
Sant Prasad v. Biiavani Prasad, 2 U. P. L. E. fA.I 
416; 19 A. L. J. 72 831 

“ O* XLVj !*• 3— Appeal to Privy Council 
— Leave to appeal 

When a certificate is issued under Order XLV 
of the Civil Procedure Cod© it is of the utmost 
importance that it should show clearly on its face 
upon which of the two grounds mentioned in 
rule 3 of the Order it is based, viz., whether it 
fulfils the requirements of section 110 of the 
Code as regards amount or value and nature, or 
is otherwise a fit one for appeal to His Majesty 
in Council under section 109 ic) of the Code. P C 
RADHlKRrSH^^A AVYAR V. SWAMINATHA AYTAR, 19 
A. L. J. 161; 40 M. L. J.229;13 L W. 321; (1921) 
M. W. N. 119; 33 C. L. J. 277; 26 C. W. N. 630; 
44 M. 293; 23 Bom L. R. 718 85 

• 0« XLV, r* 4 — Consolidation of appeals 

— 'Same judgment, meaning of^ Suits decided by 
same judgment in Trial Court, but by different 
judgments in High Court, whether can be consolu 
dated. 

The word ‘^judgment*' in rule 4 of Order XLV 
of the Civil Procedure Code, refers to the judgment 
appealed against, that is, the judgment of the High 
Court and not the judgment of the Trial Court. 

The proposition that, because certain suits were 
originally in the Court of first instance decided in 
one judgment, therefore, whatever may have 
happened to them sabscquently and whether decided 
eventually in the High Court by the same judgment 
or by a number of judgments, there should, in euoh 
cases, be power to consolidate for the purpose of 
appeal to His Majesty in Council is to give a mean- 
ing to Order XLV, rule 4, which it was never intended 
to boar. Tho requirement of the rule is that the 
judgment which their Lordships of tho Privy Council 
have to consider and from which an appeal is 
bronght should be the same judgment in the con- 
solidated appeals and not that they should have in 
the same case or in tho same appeal to consider tho 
cfleot of several separate judgments of the High 
Court. Pat Dbiko Nandan Prasad v. Narsinou 
R iUT, 2 P, L. T. 157; 6 P. L. J. 97; (1921) Pat, 145 

517 

Sch. II, paraSt 14, 20— Arbitration 

— Award — Order to file award, nature of 

— Arbitrator omitting to decide matter which parties 
have settled ^Misconduct, 

An order rejecting an application to file an award 
is not a decision that the award is in law a bad award, 
Where, after a reference to arbitration and before 
the making of an award, the parties interested arrive 
at au agreement as to one of the matters in contro- 
versy, and tlio arbitrator omits to decide that matter, 
or to record part of the award tho agreement of 
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the parties, the omissioti does nob amount to such 
misconduct on the part of tho arbitrator as would 
necessarily make the whole award bad. A Harakb 
Ram Jam Lakshmi Ram Jam, 2 U« P. L. B. (A. 1 
310; IS A. L. J. 960; 43 A. 108 626 

— ^ Sch* Ilf para« I 3 -^Agreement to refer 
dispute to arbitration-stay of suit— Discretion of 
Court — linrden of proof. 

U hon a Court is Hi)prise<l that a suit has been 
instituted in conbruveution of an arbitration agree* 
niont the Court has a discretion to stay tho suit, and 
the burden lies on tho plaintiS to show that somo 
suillciont reason exists why the matter should not bo 
so referred, and not on the defendant to show that no 
such reason exists. L Uanesh Das*Isbakdas 
DURGA DAT-JA(fAN Natu, 2 L. 19 776 

Sch. Ill, para. 1 I — E.tecution of 

decree — Decree transferred to Collector — Powers of 
Collector^ termination of^ JudgmenUdehtor^ cornpe^ 
tency of, fo transfer property » 

A deoreo was tmnsferred to tho Collector for 
ctecutiou,and a portion of the property of the judg- 
ment*dobtor was sold, the price realised boiag more 
than siiOicient to satisfy tho decree ; before the sale 
was ooniirmed tho jadgmcnt*dobtor transforod by 
deed of salo tho roniaining portion of the property 
to the plaintiHwho brought the present suit on tho 
basis of tho sale*dood in his favour : 

Heldj that tlio judgmcnt*debtor was iiioompeteob 
to mako tho tmnsfer, as until the salo by the Collector 
was ooniirmed, his powers and duties under Sche- 
dule 111, paragraph J 1 of tho Civil Procedure Code 
had not ceased, and until then tho property was 
under his management. N Mahadeo r. Krishnaji, 
16 N. L. R. 191 310 

COItimOn la nd — Co-owners — Exclusive user by 
one co-owner— Rights of other co-owners. 

Whon u joiut owner of land, without obtaining the 
permission of his co-owuers, builds upon such land 
such buildings should not bo domoliahod at tho 
instance of such co«Jwoors unless they prove that tho 
action of their joiut owuor in building upon joint 
land has caused them a material and substantial 
injury such as cannot be remedied by partition of tho 
joint land. L Kalka Singh v. Kahna 531 

Companies Act ( I of I882)f s* ISO 

— Payment ^order^ whether can be made in respect of 
debt which has been sold to third person-^Court, 
duty of^ Paijrnent-order^ made without jurisdiction^ 
whether can be disregarded, 

Tho duty of a Court in liquidation proceedings is 
to roaliBO tho assets of tho Company and to discharge 
its liabilities so far as possible. It is no part of 
its duty, however, to help third persons who have 
purchased debts duo to tho Company to realise those 
debts. 

Therefore, once a debt has boon sold to a third 
person tho Court cannot make a paymout.ordor in 
regard to it under section ISO of the Companies Act. 

A decree which is a nullity may bo disregarded 
without any proceeding taken to sot it aside. 
Ssimilarly, a payment*ordor which is a nullity may be 
disregarded by a Court whose assistance is sought for 
jts execution L Sauiu Ram v. Official Liquidator, 
INDIAN ExCUANOR BaNK, LtD. 506 
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Companies Act (VII of 1913), s. 38 

— Jurisdiction under section^ scope of — Company^ 
application to remove name from Register of Members 
of — Mottgagee of Company, whether can intervene in 
opposition. 

Although persons are not entitled to an order 
ex debito justiar, the jurisdiction under section 38 
of tho Companies Act is unlimited with a discretion 
in the Court in tho circumstances of each case. 

Whore a holder of shares in a Company applies 
to have his name I'cmoved from the Register of 
Members of the Company, a mortgagee of tho 
uncalled share capital of the Company is a person 
vitally iiitorostoil in the proceedings, and is 
entitled to intervene to oppose the application. 
C Kamcsh Chandra MixieR v . Joqini Mohan 
CtrATTERjr, 47 0. 901 946 

S. 232 — Attachment of property of Com- 

pajiy — U7ndi7i^*up, application for^ subsequent to 
attachment — Sale of properly thereafter^ effect of 
— 5a/e, adjournment of — Fresh proclamation of saUf 
absence of^ whether vitiates [sale— Appeal by Liquida- 
tor — Sanction of Court , whether necessary — Pro- 
cedure. 


Where, long previously to the presenting of an 
application for winding-up a Company, the immovo* 
able property belonging to tho Company was attacliod 
in execution of a decree, and was ultimately sold 
after a winding-up order had been passed aud the 
Odiciul Liquidator applied to have the salo set aside 
on tho ground that, under section 232 of the Com- 
panies Act, the sale of the property was a putting 
into force of an execution within the meaning of 
that section : 

Held, that, for the purposes of section 232 of the 
Companies Act, tho execation was put in force on the 
date the property was attached, and as that date 
was long anterior to thn date of the application for 
winding-up, the sale was not invalid. 

Where property is repeatedly proclaimed and put 
up for sale, and no bidders are forthcoming, the fact 
that the sale is adjourned to, and held on, a subsequent 
date without issuing a fresh proclamation, although 
irregular, does not, in tho absence of substantial loss 
suffered by the judgment-debtor in consequence of 
this procedure, vitiate the sale, 

A Liquidator appointed in a winding-up by the 
Court ought not to appeal in any case without the 
permission of tho winding-up Court, and if he does so, 
ho runs considerable risk, in the event of failure, of 
having to pay tho costs out of his own pocket. A 
Official I iqoidator, Kayasth Trading and Bank* 
INQ OoBFORATION V. SATNARAIN SlNOH, 19 

262 763 

Coin prom IS6 by trustee in good faith, whether 

lauful. j. • I # 

A compromise by a trustee in good faith of 
a suit relating to trust property is lawful and the 
Court will not, in such a case, enquire whether tM 
compromise is or is not benehcial to the trust* IW 
Pamhayam C HETTY V. K.^ndaswami Iyer, 12 L. 

662 . rr 

-- , conditions of. parlies whether can resile 


from, , j. 

Where a dispute is settled and the terms andoondi- 
tions of the settlement arc recorded in a compromise, 
it is not open to any of the parties to resile 
those conditions. O K am pat v. VvrqI Biurthi^^ 
0. L. J, 647| 28 0* 0. 303 
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Compromise— conoid. 

■ Yakalatnama authorising Vakil to compto^ 
miVe — Compromise Vakil, binding effect of. 

Where by a vakalatnama the plaintiffs jointly 
agree to bo bound by all acts of tbeir Pleader in 
the courso of their suit, and they further expressly 
specifyi amongst the acts which the said Pleader 
might perform on their behalf, the presentation 
to the Court of petitions relinquishing the claim, 
compromising the suit and withdrawing from the 
suit, and the Picador presents a compromise, and 
expresses, on behalf of his clients, agreement to its 
terms, the plaintiffs cannot question his act and are 
bound thereby. A Hdkgm Singh v. Tunda Singh. 
2 U. P. L. R. (A.) 405; 19 A. L. J. 63 912 

Concurrent f indlng*, what constitutes. 

To constitute a concurrent tinding, it is sufficient 
that a majority of the Court of Appeal should concur 
in the view of the facts taken by the Original Court. 
Such a concurrent finding is not vitiated as such 
because the minority of the Court of Appeal does 
not come to the same conclusion in fact. P« C* 
Habibor Bahman V. Altaf Ali, 40 M. L. J. 610; 
38 C. L. J. 479: 19 A. L. J. 414; 2d Bom. L* R. 636: 
(1921) M. W. N. 266 837 

Confession bv co^accused^ whether corrohoraU 
each other. 

The confession of one co^accused cannot be said 
to be corroborated by the confeasion of another 
accused as against an accused person who has not 
confessed at all ; but the confession of ono co* 
accused may furnish the corroboration of the con- 
fession of another accused as against the latter and 
vice versa. L Ganoa Ram v. Emperor, 22 Cr. L. J. 

^90 786 

— ■■ - f made through fear or under inducement^ 

^[admiseibility of. 

A statement made to a Magistrate by an accused 
person through fear (consisting of a threat by the 
Police to put hiswomenfolk to trouble) is inadmissible* 
Similarly, a statement made as the result of an 
inducement by the Police, which caused the person 
making the statement to believe that ho would be 
offered a free pardon, should be rejected. C 
Emperor v. Anant Kumau Banbrji, 32 C. L 204; V2 
Cb. L. j. 225 417 

9 retractedf value of — Conviction, legality 

of. 

Although a retracted confession is always open to 
some suspicion, yet if the Court is satisfied that it was 
voluntarily made and is true, it is bound, in the 
absence of coercion by the Police, to act on that 
belief so far as the person making it is concerned* 
Pat BiiiARi Adraki \\ Emperor, 22 Cr. L. J. 294 

789 

■— 9 retracted, value of — Value of ronfesmou as 
against co-accused. 

Though, as a matter of law, a ma^ be 

based upon a retracted confession if the Court can 
come to the unhesitating conclusion that the con- 
fession is voluntary, yet, as a matter of prudence, no 
conviction should be based npou such a cimfessiou, 
Whatever value may be attached to the retracted 
confession of an accused person as against hiniteir, 
the value to bo attached to such a oonfeBsion as 


Confession — CODcld* 

against a co-accused is exceedingly weak. Pat 
Maksdd Ali w. Empbrob, 22 Cr. L. J. 2C0: 3 U. T. L. 
E. ^Pat.) 18 56 

■ I when can be u$ed against co-accused. 

The test as to whether the confession of an accused 
person can be used as against his co-accused is, 
whether the person making such confession could 
have been convicted on that confession of the crime 
with which he and his co.accused were cliarged. 
L Cni'Ni Lal y. Emperor, 22 Cr. L. J. 260 66.J 

consent-decree— iZelief against forfeiture, 
principle of, applicability of-Consent-decree pro- 
viding for payment of money on certain date— 
Time for payment, whether can be extended. 
here a consent-decree gives effect to an agree- 
ment which embodies a right to forfeiture, the Court, 
in the exercise of its equitable jurisdiction, is com- 
petent to grant such relief against forfeiture, as it 
might have granted if there had been no consent- 
deoreo and a suit had been instituted to enforce the 
compromise. 

Where a consent-decree provides for the payment 
of money on a prescribed date, time is not of the 
essence of the contract, and the Court is competent 
to grant an extension of time for making the pay- 
ment. C Kandakpa Nag v- Banwari Lal Nag, 
d3C. L. J.241 864 

COntt*dCt. breach of — Promisee, right of, to sue 

Confrncf, renunciation of, before performance— Dam- 
ages, measure of. 

The breach of a contract may take place before 
the time fixed for the performance of the contract 
has arrived, as, where the promisor repudiates the 
coutiact, in which event the promisee may elect to 
sue for breach of the contract without waiting for 
the time fixed for performance. 

The damages for breach of contract by renuncia- 
tion thereof before performance is duo, are measured 
by what the injured pai ty would have suffered by 
the continued breach of the other party down to the 
time of complete performance, loss any abatement 
by reason of circumstances of which he ought 
reasonably to have availed himself. C Maninuba 
Chandra Nandy v. Aswini Kumar Acharvva, >2 C. 
L. J. 168; 25 C. W. N. 2b7 337 

Contract Act (IX of 1872), s. 23. 
See Broker 727 

3% 23^-Judgmfnt»dchtor taking assignment 

of decree in name of agents Execution by agent 
against other judgment^tlebtors and realisation of 
moneys — against agent for recovery of moneys 
realised, maintainability of^Chnl Procedure Code 
(Actrofmii),O.XXl,r.\6. 

Plaintiff, who was one of sovcral judgment-debtors, 
got an assignment of the decree in the name of bis 
agent, who was to be paid a certain commission for 
executing the decree against the other judgment- 
debtors* The agent realised moneys in execution 
but rnfiised to pay them evov to his principal. In a 

for recovery of the amounts j 
iAvJ, ihr* the eui- was mrsintaioablo and did not 
fall within tuo mischief of ^.ceiion 23 of the Contract 
Act. IVI Palaniappa Cnrr.MH v, Chockamngam 
Chettiar, 12 L. VV. 609i (1920) M. W. N. 776; 39 M 
L. J, 692; M. L. T* 69; 44 M. ?3t 127 

- S. 2S-- Limitation Act (IX of 1908^, I9 

wlwther promise to pay^Neio 
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Contract Act— coutd. 

CMtractf iohat constitutefi — Debt due by joint family 
— Acknowledgments of several liability by different 
branches oflamily^ whether create new contracts^ 
There is a distiactioo between an acknowledgment 
which is suBicient for the purposes of section 19 
of the Limitation Act and the promise which is 
required by section 25 of the Contract Act. An 
acknowledgment no doubt implies a promise to pay» 
but in order to create a new contract* as required by 
section 25 of the Contract Act, it is necessary that 
the promise to pay should be expressed* 

Where a debt due by a joint Hindu family >vas 
divided into three equal portions and each of the three 
branches of the family acknowledged a several 
liability to pay one portion of the debt: 

Ilcldf that tills limitation of liability was in itself 
sufTicient consideration to support a new contract 
which might be implied from the terms of the 
acknowledgment apart altogether from the pro* 
visions of section 25 of the Contract Act* Hat 
Kam Hahadur Singh v. Damouar Pkrshad Sikoh, 
G L J. 121; 2 P. L. T. SOS 514 

S. 30 — Contract — Meager ^ Common inten^ 

ii 0 n — Barden of proof — rran^actiun with broker^ 
Presumption, 

Whore a person enters into a transaction with a 
broker, who is entitled to commission and any 
losses incurred which he has paid, there is a 
presumption against the transaction being a wagering 
one. To constitute a contract by way of wager 
within section HO of the Contract Act, a common 
intention between the party contracting and the 
broker to wager is essential, and the burden lies 
upon the party contracting to show that the trans* 
action was a wager. S Dwarkoual v. Hahchomad, 

14 S. L. U. 2U7 944 

S. 64 Minor, alienation Alienation 

Bet aside — Miaor, whether boumi to restore benefit, 
Wlicre an alienation is act aside at the instance of 
the alienor on the ground that ho was a minor at the 
date of tho alienation, ho is not bounch except in 
cases of fraud, to restore to tho alienee tho beneGt 
which ho might have received as consideration for tho 
alienation. L Krhr Singh v. Asa Singh 519 

S. 69» applicability of — Judi, payment of, 
by Inamdar — Sum paid, whether recoverable from 
occupancy tenayits. 

Section 69 of the (’ontract Act only applies when 
a person is interested in tho payment of money 
which any other is bound by law to pay, and, 
therefore, if ho pays it, ho is entitled to be re- 
im burned by tho other, 

Judi iH payable by an fnamdar to Government, and 
where ho has been so remiss as to lose his right of 
levying assossmont on occupancy tenants, he cannot 
recover tho sum paid by him as judi from them 
under section GO of tho Contract Act, inasmuch as 
tlio tenanU are not bound by law to pay judi. 
B BhIMAHAI pAUAl'VA DeSAI U. SWAMlRAO SUKINIWAS 

Pauwati, 23 Bom. L. K. 10^ 45 B. 638 892 

s. 70 —Joint estate in tcfiancy ^Decree for 

rent — Decree satisfied by one co-tenant -^Contribu^ 

tion Liability o/ other co-tenants, 

II. and li. were tenants of an estate in the proper* 
tion of ^ and to save the estate R. satisfied a rent 
decree by paying the amount duo for the entii'O estate, 
and brought the present suit against H- to recover 


from him his share of the amount awarded by the 
decree; 

Held, that as the payment by was not a 
voluntary payment and as H, had benefited by the 
payment, he was bound to reimburse R on the 
principle laid down in section 70 of the Contract Aot. 
C Hari Prosad Rot t; Rama Frosad Bai 414 
^ — Si 72> applicability of. 

Section 72 of the Contract Act, which lays down 
that a person to whom monoy has been paid by 
mistake or under coercion must re*paj or return it, 
implies that the money was not really due to the 
person to whom it was paid. A Mahadko Prasad 
V. DlRGBlJAl Sjnou* 19 A. li J. 41s 43 A* 272 88 1 

■ SSi I 1 5^ 209— Principal and agent— 

Death of principal — Agent, authority of, whether 
revoked — Party entering into contract with agent 
with knoivledge of death of ptincipal, whether can 
Shbse»juently iftie^tion agents authority ^Estoppel, 
The agent of a business man has authority, even 
after the death of his principal, to enter intotransac* 
tions which are necessary or reasonable for the 
protection and preservation of the interest of tho 
heirs of the deceased, and such authority continues 
till it is revoked by the heirs, A person who enters 
into a oontract with an agent aftor the death of his 
principal, with knowledge of that fact, is estopped 
from subsequently impugning tbe transaction on the 
ground of the want of authority of the agent, u 
Moosajee a hmad & Company v. Administrator- 
Grneral, Bbngal 739 

■ s« I S^^Surety — Several defendant^^ 
Surely for decree against all— Suit continued against 
one defendant only— Surety, whether exonerated. 
Where a person becomes surety for several defend- 
ants and contracts to bo liable for any deoroo which 
may be passed against thorn, but the plaintiff with 
tho leave of tho Court, proceeds against one defend* 
ant alone, tho exoneration of tho remaining defend- 
ants has the effect of discharging tho surety. IVI 
SibTLA Sitaramaswamy Sasthi V. Buntuu Basavavya, 
12 L. W, 636 I 


Costs V award of— Calcutta High Court Rules, 
Ch XKXVI, r. 93 -'^Ordinary cause"— ^Important 
cause" 

Where a plaintiff brings a grossly exaggerated 
claim and obtains a dooreo for loss than one-fifth of 
tho sum ebiimed by him, ho is entitled to costs ns 
in an ‘‘ordinary cause.’* 

Where costs are awarded as in an important 
causo,’' reasons should bo recorded for this course. 
C Manindra Chandra Nanuy v. Aswini 
Acrabyta, 32 0* L. J. JOii; 25 0. W. N. 237 33 

- Defendant sued in yepresentative capacity^ 
Order making defendant personally liable for costs — 
Discretion of Court— Appellate Court, interference 


Tho Courts have a discretion to make such orders 
to costs as thoy think fit and, unless that discwtion 
exercised unreasonably, an Appellate Court shoul 

it interfere . . . 

Whore a defendant, who is sued in a roprosenUtive 
pacity, raises unnecessary defences, the Court 
s power to make him personally liable for Uio 
5 ts of the plaintiff. L Jhanwar Das i'. 
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Court Fees Act (VII of 1870), s. 7 

(V) (C)— Smi Jor Jjoasessioft of"religiou» Zand” — 
Courf-yi?e paj/rt6?e — Valuation^ method of. 

In a suit for possession of land the plaint must be 
stamped according to the value of the subject-matter^ 
and where the subject-matter is laud which pays no 
revenue and has produced no profits during the year 
next before the date of presenting the plaint, the 
value must bo deemed to be the amount at which the 
Court shall estimate the land with reference to the 
value of similar land in the neighbourhood, and the 
same principle is applicable where the land in suit is 
^Veligious” land« 

The mere fact that the land is ‘^religious*' does not 
render it incapable of valuation with reference to the 
value of similar land in the neighbourhood. U B 
MAU^G Meik V. Kumara, 3 U. B. H. (1920) 233 5 

St 7 (V) (X) — Suit for poesession of land 
on payment of balance of consideration — Court-fee 
payable. 

Plaintiff alleged that defendant had sold certain 
land to him and had received part of the sale con* 
sideration. Plaintiff now sued for possession of the 
land and also prayed that defendant be ordered to 
execute a deed of sale and have it registered on 
receipt of the balance of the price : 

Ueid^ that the suit was one for possession of land, 
tbo prayer as to the execution of the sale-deed being 
merely ancillary, and that Court-fees were payable 
in accordance with clause (u) of section ? of the 
Court Fees Act. L Gopal Das v. Pasmanakd S 1 2 
- SS* 10(ll)f 12t 17— Suit for specific 
performance and po^sesaion — Court- fee payable^ 
Court-fee^ deficiency o/, order for payment o/, form of. 
Inasmuch as in a suit for specific performance of a 
contract of sale, and for possession of the property 
agreed to be sold, the relief for specific performance 
is the main relief and is not ancillary to the claim for 
possossion, a separate Court-fee is, under section 17 
of the Court Fees Act, payable on such relief both in 
the Original Court and the Court of Appeal. 

Where in an appeal by the defendant it is dis- 
covered that there is a deficiency in tbo amount of 
Court-fees paid both ou the plaint and the memo- 
randum of appeal, the proper order is to direct the 
parties to make good tho deficiency, and to direct 
that, in the event of non-coinplianco with such order, 
the suit orappeal or both do stand dismissed under 
section 10 read with section 12 of the Court Fees 
Act. O Bam Nion v. Balkaran Singh, 23 O. C. 388 

654 

Criminal Procedure Code (Act V 
of 1898)t s. 35 ^Conviction for several 
ofiences at one trial^Separate sentenccb, whether can 
he passed. 

Where a person commits honso-trespass and 
attempts to murder an occupant of tho house he 
may be convicted of botli these offences, hut a 
separate sentence for each offence is not justified. L 
Barkat V. Emperi^r, 22 Cr. L. J. 198 54 

S. 106 — Security^ power of Court of Appeal 

or Revision to demand , la cafe tried by 8eco7id or 
Third Class Magistrate. 

The fact that a case is tried by a Second or Third 
Class Magistrate, does not iloprivc a Court of Appeal 
or Revision of the power to (leiiuiud ^.cuvhj under 
Section 100, of tho Crimiuul Picu-Juiii code. O 
Lachhmi Nakain 1 % E-Vi;.: 2 : n.t agP; 22 Cr, 

L*!J.276 676 


Criminal Procedure Code^oonta. 

■ S« 106(3) — Appellate Courts power of^ 
to make order for security^ irrespective of powers of 
Trial Court. 

Under sub-section (H) of section 106 of the 
Criminal Procedure Oodo, an Appellate Court has 
power to make an order for security, even though 
the original Trial Court, from whose decision the 
appeal was heard, had no such power under sub- 
section (I) of that section, A Tilak Rai v. 
Emperor, 19 A. L. J. 123; 22 Cr. L, J. 310 993 

SS# 109) 1459 439— If a jis# rate, 

discretion of— Revision— High Courts whether will 
interfere. 

Where in exercise of bis discretion a Magistrate 
elects to proceed under section 107, and not under 
section 145, of the Criminal Procedure Code, tho 
High Court is not entitled to interfere in revision 
with the exercise of bis discretion. C Amulva 
Chakan Sarkar V. Amrita Lal Mukhekjee, 24 0. 
W. N. 1076| 22 Ch L. J. 224 336 

■ ■ S» 110 — Charge^ substantivet failure of 
— Accused^ whether liable to be hound over in Secu- 
rity-Suspicion, whether justification for order to 
give security. 

Where a substantive charge is made against a 
person, and that charge breaks down, it is improper 
for the Court to make use of section 110 of the 
Criminal Procedure Code and bind him over in 
security, 

The mere fact that a person is suspected of 
particular crimes is no justification for demanding 
security from him, Evidence that a person had 
been suspected and named in a largo number of 
oases extending over a considerable interval may, 
however, be very useful corroboration of general 
evidence of bad reputation, 

Conversely, in a doubtful case tbo fact that a 
person has never been suspected of any offence may 
weaken the general evidence of reputation which is 
given against him. O RiJA Ram v. Emperor, 28 (). 

C. 371 5 22 Cr. L. J. 273 673 

"■— St I 10*^ Generu? repute, evidence of, 
whether sufficient to justify taking security. 

Where in a case under section 110 of the Criminal 
Procedure Code the prosecution witnesses testify 
merely to the reputation of tho ucouaed, and know 
nothing about him beyond that reputation, and are 
entirely ignorant of the circumstances of, or of the 
business carried ou by, tho accused, an order re- 
quiring liini to furnish security is not justified, 

A Kallc V. Emperor, 19 A. L. J. 89; 22 Ck. L. J 
314 1002 

St I IO 9 proceedings under, when to be 

taken. 

Proceedings under section llO of the Criminal 
Procedure Code, are not intended to enable the 
Police to get a person sent to Jail where Buflicient 
evidence is not forthcoming to prosecute him for 
any specific offence. Such proceedings should be 
taken with great care and caution. L Hahnam Das 
V. Emperor, 22 Cr. L. . 1 . ^G) 669 

-■ SS» I I Of 1 12 — Security proceedings— 

Notice to show cause, whether necessary — Failure 
io issue notice, effect of — Revision— Application 
lohnitted 07i certain grounds— Procedure. 

Two person B were arrested under section 66 of 
the Criuiiual Procedure Code on the ground that 
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tbey were ropoted habitual thieves and house* 
breakers and were placed before a &fagi8trate who 
fixed a date for oyidence, with the object of 
issuing a notice under section 112 of the Code 
and detained the accused in custody without issuing 
any notice. On the date fixed the Magistrate 
recorded the evidence given by the Police and 
treated it as given* in the hearing under sootioa 
110, and, without giving the accused the slightest 
warning or opportunity of obtaining legal assistance, 
called upon them to conduct their case : 

Ucld^ that the procedure of the Magistrate was 
wholly irregular and vitiated the procoodinga. 

Before a hearing under section 1 10 of the 
Criminal Procedure Code can by law take place, 
it is incumbent on the Magistrate, under section 112, 
to make an order setting forth the substance of 
the information which he has received, tho amount 
of the bond to be exocutod, tho period for which 
it is to bo executed and the number, character and 
class of sureties, if any, required. Merely informing 
an accused person that ho is a suspected thief is 
not sulficiont, as, however substantial that expression 
may bo as an offensive description of an individual, 
it gives tho person alleged to bo that character 
not tlio slightest intimation as to the grounds on 
which it is based. 

Where a party applies for revision and obtains an 
order issuing notice to show cause, he should at tho 
hearing confine himself to the grounds upon which 
that order was made. A Hajbansi v Kmpbrog, 18 
A. L J. 673; 42 A 646: 22 Cr. L. J. 22S 420 

""" SS« 1 33i i 37 — Magistrate^ whether can 
drop proceedings without taking evidence, 

Tho provisions of section 137 of tho Code of 
Criminal Procedure are imperative. Before a ^[ag^*s• 
irate can make an order under clause (2) of that 
section dropping a proceeding started under sec* 
tion 133 of tho Code, he must take evidence in tho 
matter as directed by clause (1) of section 137« C 
Shkw Khklaon Ram Kalwar u. Nayan Bepahi, 
22 Ck L. J. 239 43 | 

s- 145. See Govbrnmknt OK India Act, 

8. 107 325 

s. 145 — Possessiofi, decree Jor^ by Civil 

Court — Adverse party in possession ^Criminal Courts 
order 6y, in favour of such party to continue in 
possession — High Courts whether will interfere. 
Although a Criminal Court is bound to respect the 
docroo of a Civil Court and delivery of possession 
aud cannot go behind tho docroo, yet whon, in a 
proceeding under section 146 of tho Criminal Pro. 
cedurc Code, it is shown by evidence that, notwith* 
standing such a decree, tho party affected adversely 
thereby has continued in possession, and tho Crimi* 
nal Court has declared that that party should con- 
tinue in podseseioD until evicted in due course of 
law, tho lligb Court will not interfere. Pat 
Manindha Kivhoue Jha V. Clairsmitu, 22 Or L. J. 
23;^ 430 

- ' “■* S. proceedings initiated on Police 

report ^Jurisdiction. 

A Magistrate does not act without jurisdiction whon 
he initiates proceedings under section 145 of tho 
Criminal Procedure Code upon a Police report that 
there ii5 a dispute likely to cause u hreach of the 
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peace. Pat IsRi Prasad Chawdhri v. Wabasat 
Hussain, 1 P. L. T. 7*^8: 22 Cb. L. J. 205 6 I 

SS. 164, 195,236 — Penal Code (Act 

XLV of lfi60J, $. 193 — Proceedirtg under s. 164, 
whether Judicial proceeding— Staterr.ent rceorded 
under s. 164 and statement in judicial proceeding^ 
whether can be made basis of alternative charge 
for perjury— Sanction of both Courts^ whether 
Thccessary. 

A statement recorded by a Magistrate in the 
course of a Police investigation under section 164 of 
the Criminal Procedure Code, is not ovidenco in a 
stage of a judicial proceeding within the meaning of 
Explanation (2) to section 193 of the Penal Code. 

Per Curiam, (Shah, J., oonira),— Such a statement 
can, however, be linked with a statement which is 
evidence in a stage of the judicial proceeding following 
on tho investigation so that tho two can bo treated 
as a series of acts on which an alternative charge 
can be framed under section 236 of the Criminal 
Procedure Code of intentionally giving false 
evidence. 

Per Macleodf C. J., and Shah, J, — In the case of an 
alternative charge under section 193, Penal Code, 
based upon tw'o statements made before two 
different Courts, tho sanction of both tho Courts or of 
Courts to which these two Courts may be subordi- 
nate for such an alternative charge is necessary. 
B PuRsHOTTAM IsnvAH Amin V. Empkiior, 23 Bom. 
L. R. J; 22 Cr. L. J 241 593 

- - SSt I64t 533 — Confeesion, defective 
record of— Procedure- 

Where it does not appear from tho record that 
the Magistrate recording a eonfession gave due 
warning to tho accused, tho confession is defective 
but tho defect can be cured under sectiou 633 of 
tho Criminal Procedure Code, if the Court on taking 
the evidence of the Magistrate is satisfied that the 
warning required by law was actually given. Pat 
Maksud Ali f\ Empkbor, 22 Cr. L. J. 200; 3 U. P. L. 
(Pat.) 18 56 

* 8S» I79| 181 (2 1 — Jurisdiction of 

Criminal Court — Misappropriation by servant— 
Money collected in one district— Shop in another 
district — Servant, duty of, to account at shop, 

M, owned a cloch shop at Mirzapar. 8, was 
employed as a servant of the shop and his duty was 
to collect money duo to his master and deposit it 
in the shop at Mirzapur : ho was sent to two villages 
in the Allahabad District to collect money, which 
ho did collect, but misappropriated. Jf, instituted 
criminal proceedings against S. at Mirzapur, and the 
question was whether the Courts at Mirzapur had 
jurisdiction to entertain tho complaint : 

Held, that as S. had to account to his master at 
Mirzapur, the Courts there had jurisdiction. A 
Sued Shankar v, Mohan Sarup, 19 A. L. J. 69^ 
22 Cb, L. j, 308 9^® 

-SS. 190 (I) (C)i 191— Magistrate 

taking cognizance of case under s. 190 (1) (o} 
Failure to comply with procedure laid down tn 
$. 191, effect of. 

Whore a Magistrate takes cognizance of a case 
under section i90 (cj of tho Criminal Procedure 
Code, but omits to inform tho accused before any 
evidence is taken that the latter is entitled to have 
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the case tried by eome other Court, the procped^ 
logs before the ^^agistrate are illegal. A Ram 
Eatan i\ Emperor, 19 A. L. J* ISSj 22 Cr. L. J. 319 

1007 

Si 195 — CiVii Procedure Code (Act V of 
1908J, s- 1 16 — Order in appeal rejecting appltcah'on 
for sanction lo prosecute — .Ifatena^ irregularity^ 
Perjury — Sanction, when ought not to be given. 

An order upon an appeal against an order sanotioo* 
iDg the prosecution of the appellant, contained the 
words: ‘'The appUcatiou is rejected*', amounts to a 
refusal to consider the question, aqil is a material 
irregularity within the meaning of section 115 of the 
Civil Procedure Code, 

Sanction to prosecute for giving false evidence is 
not justified where there is no documentary evidence, 
and the question is of oath against oath. A Addul 
Aziz V. Bohra Taua Ckand, 19 A. U J. 29l; 52 Cr. 
L. J. 80i 800 

S» 195 (6 ) — Limitation Act (IX of 1908^, 
8ch. /, Art. Sanction to prosecute — Application 
to Appellate Courf^ u'hether appeal — Limitation, 
whether applicable. 

Although an application to an Appellate Court 
under clause (6) of section 195 of the Criminal Pro* 
cedurc Code is akin to an appeal and is treated as an 
appeal, it is not an appeal for the purposes of the 
Limitation Act. L Punna Lal v, Jamita Mal, I L. 
602j 22 Ca. L. J. 177 33 

S. 195 (6) — Sanction to prosecute — 

Application to superior Coart-^Court, power of, to 
make enquiry. 

An application under section 195 (6>, Criminal 
Procedure Code, to a superior Court to revoke a 
sanction granted by a Subordinate Court is not an 
appeal and should not be dealt with as such 
There is nothing, however, in the Criminal Pro- 
cedure Code which would prevent a Court, acting 
under section 19o (6) of the Code, from making a 
preliminary Inquiry before deciding whofher it 
should revoke the sanction which has boeu granted 
by a Subordinate Court. L Francis Darah v. 
Muuammad Bakiish, 22 Ca. L. J. 298 794 

— SS. 234, 238—Pe7ial Code (Act XLV oj 

1860^, ss, 40^^, 477A — Charge under s. 4C8 — Coart, 
competency of, to try with this charge three charges 
under s 477 A. 

Where a person is charged, under section 40^, 
Penal Code, with criminal breach of trust committed 
in one year in respect of a lump sum of money, the 
Courtis competent, by virtue of the provisions of 
sections 234 and 235, Criminal Procedure Code, to try 
with this charge three charges for an ofTenco under 
section 477 A, Penal Code, if committed within the 
period of one year and forming part of the same 
transaction as the offence under section 40b. P&t 
RajadharLal i\ Em^kror, 22 Ck. L. J. 230 422 

- SSi 259, 43 ^ — Procedure^Chnrge 

Jra*ned — Comp/a niant, abi^nce of— Acquittal, order 
of, legality of—Revirion — IJtgh Court, power of 
No section of the Criminal Procoduro Code 
allows a Court to pass an onler of acqtilttal after 
a charge has been framed, except upon a finding 
on the merits of not guilty. 

Where a charge has b?en frauv^d it is the duty 
of the Trial Court to projeel with the Irl il in tin 
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absence of the complainant and to convict or acquit 
on the merits. 

The High Court has no power to convert an 
acquittal into a conviction, but it has power to 
direct the Trial Court to conclude the trial in the 
manner provided by law L Nabain Das v. Mbwa 
Singh, 22 J. 312; 3 D, P. L. R. (L.) 3.5 lOOO 

* "" S« 2S2— Summary trial of warrant cases— 
Procedure. 

In summary trials under Chapter XXII of the 
Code of Criminal Procedure, the procedure pre- 
scribed for warrant cases should be followed in 
warrant cases, and in such a case the accused is 
entitled to have process issued for compelling the 
attendance of the prosecution witnesses for cross- 
examination. C XErAL Bagdi V . Emperor, 22 Cr 
L. J. 271 671 

S. 284 — Assessors, choosing of — Objection, 

whether can be taken. 

Section 284 of the Criminal Procedure Code 
empowers a Sessions Judge to choose such assessors 
as ho thinks tit from the persons summoned to act as 
such and there is no express provision for objecting 
to the selection of an as.sessor. But there is do 
reason why an objection of presumed or actual 
partiality should not be allowed, particularly when 
it is urged at the time of the selection of the 
assessor, Pat Shivaobin Sincu V. Emperor, 22 
Cr. L. j. 262 662 

SS« 287, 310 — Evidence Act (I of IS72J, 
s. 64 — Previous conviction, evidence of, when may 
be tendered — Prosecution witnesses, re-call of, for 
cross^examinaiion-^Discretton, improper exercise of. 
Where the statement of an accused person to a 
CommittiQg Blagistratc contains an admission as to 
his previons conviction, that portion of his evidence 
should not be read at the close of the prosecution 
evidence at his trial in the Court of Session, before 
the assessors have given their opioiou, as, to do so 
is to contravene the principle of section 310 of the 
Criminal Procedure Code and is sufficient to vitiate 
the trial. 

It is illegal, during the course of tlie trial of an 
uccused person for a substantive offence, to record 
evidence of a previous conviction. Such evidence 
amounts to evidence of badcharaotcr and is expressly 
forbidden by section 54 of the Evidence Act, unless 
and until the accused offers evidence of good 
character. 

The refusal of a Judge to re-call prosecution 
witnesses for cross-examination, amounts to an 
improper exercise of discretion, sufiioient to vitiate 
the tnul. Pat Teka Ahir V . Emi'EKcir, 6 P. L. J. 
70t5i Cb. L. J. 219 331 

S. 337 -- Pardon, whether can be tendered 

after charge is framed. 

There is nothing in section 337 of the Criminal 
Procedure Code, to prevent a pardon being tendered 
to a person after a charge lias been framed against 
him. L xMango V . EMrEHou, 22 Cr. L, J. 255 607 

S. 342 —J censed, examinition of, before 

evidence for prosecution completed, effect of, 

Tlio examination of an accused person before all 
the witnesses for the prosecution have beeuexamined 
isillogil, a^ it ontri^enes the provislms of soc- 
ti HI 311 of the Orimiuil Proceibire 0od«, and thy 
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illegality ia sufficient to vitiate the trial. Pat 
BAMESHWAa SlNOR V. Empbror, 22 Cr. L. J 250 

659 

S. 342 —Examination of accused person — 

Written statement^ whether suf^cient — Procedure. 

A wint^n statement of defence cannot be allowed 
lo take tbo place of the examination of an accused 
person at the close of the case for the prosecution as 
required by section 342 of the Criminal Proceduro 
Code- 

Where howerer, a Magistrate asked au accused 
person whether he had anything to say in addition 
to his written stalciiiunt : 

Ucld^ that although it would iiave bcco bettor for 
the Magistrate to have put doLinito questions to the 
accused, the procedure actually adopted by him 
was not so illegal as to vitiate the whole trial. L. 
Harnama V Emtekoh, 22 Cr L J. 27C; 3 U. F. L. R. 
<L.) 31 676 

- ■ ■■■ - S« 345 - Compromise filed in Courts effect 

of— Further proceedings^ whether can be taken. 

Where the parties to a criminal proceeding file a 
written compromise in Court under section 34) of 
the Code of Criminal Procedure, such couipromise 
amounts to an acquittal of the accused^ and nofiirthor 
proceedings can bo taken against him at the instance 
of the complainant in respect of the subjeot iuattor 
<if the ooinpromiso. C IIrm CriANnsA Dutta v. 
GlRfe^NORA CUANURA ClIArDlU’KY, 33 C. L. J. 2Z(h 
21 Ch. li. J 301 797 

St 403— dcijuittai under section 147, Penal 
Code, whether bars trial under section IfiO — JVrit of 
attachment^ execution of^ after returnable date — 
Resistance to execution^ whether offence. 

The acquittal of an accused person in a case under 
section 147 of the Penal Code, is no bar to his trial 
for an offence under aection \b6 of the Code. 

The execution of a writ of attachment after expiry 
of the date tixed for its return is illegal, and resistance 
to such execution is nob an uETence under section \SiS 
of the Penal Code. Pat Tanuk L\l Mandak v. 
Emperor, (I020y Pat 28 5, i P. L, T. (i54; 22 Cr. L. J. 
222 334 

- > SSt 413^ 423} 433f 433 — Appeal* 

able sentences against some accused — Appeal — 
Sessions Judje, whether can deal with case of all 
accused — Procedure. 

When dealing with the appeal of accused persons 
who have rocoivod appealable sentences, a Sessions 
Judge is competent to deal w'ith the applications 
made by the co* accused who have received non* 
appealable sentences. Pat Biswanatii Si son v. 
Emperor, 22 Cb b J.297;3 U. P. L. U.(Patw 44 793 

S. 437 Further enquiry^ order /or, xvhen 

to be made. 

Whore the whole of the available prosecution 
evidence has been recorded, an order for further 
enquiry means simply a second trial on the same 
evidence. 

The more fact that the District Magistrate places 
a different value on the evidence from that placed by 
tlio Trial Court is not a good ground for directing 
further enquiry under sectiou 437 of the Criminal 
Proccduio Code L Dam v. Empehob, 22 Cr. L. J, 

inyj 8 u. p. L U. (L.. 11 55 

3» 439 (5) — RcvMon -Appeal competent 
— Bcv»8‘o»», whether entertaitiablf. 


Where it is open to an accused person to appeal 
and he does not do so, clause (5) of section 4 9 of 
the Criminal Procedure Code bars the eutertaiuraeut 
of au application for revision. S Habbragwaxdas 
Mbthabam V. Emperor, 14 S. L. H. 173{ 2'i Cr. L. J. 
313 1001 

476- Crimifuil proceedings initiated by 


Civil Court— Appeal on same facts pending in High 
Court— Cttminal pivceedings^ whether should be 
adjourned. 

Where criminal proceedings are initiated by a 
Civil Court under section 476 of the Criminal Pro* 
ccdiiro Code, the fact that an appeal upon the same 
facts is pending in the High Court cannot bo 
regarded as a valid reason in law for the adjonrnment 
of the criminal proceedings till the decision of the 
civil appeal. A Raj Kcnwak Singu v EMrEROR, 
18 A. L. J. 1011; 22 Cr. L. J* 23R; 43 A. !h0 428 

s. 476 — Order directing prosecution— 

Notice f necessity of. 

In a suit upon a hanebnote executed by R. for 
himself and his brother L., R. appeared and resisted 
the claim and the plaintiff gave up his claim against 
him. L did not appear and the Court, finding the claim 
true, pa^^sod an ex parle decree against him. After 
this, upon an application by il it was found that the 
paper ou which the note was written was issued on 
a date subsequent to the date of the note, where* 
upon R. applied for sanction to prosecute the plaint* 
iff 1 the Court granted the application without notice 
to the plaintiff and at the same time called upon him 
to show cause why thoex parte decree should not be 
vacated Plaintiff moved the High Court to quash 
the order directing his prosecution : 

Ileldf that, in the face of the finding that the claim 
on the hand-note was true, the order directing the 
prosecution of tbo plaintiff without deciding the 
genuineness or otherwise of the document in the 
presence of the plaintiff and B, the order was 
wholly illegal and without jurisdiction, and that, 
although no notice is essential in a proceeding under 
section 476 of the Criminal Procedure Code, yet, m 
the circumstances of the present case, notice was 
necessary, and the order having been passed without 
notice, it was wholly invalid. Pat Rakhal 
Rov V. Emperor, 22 Cr. L. J. ?33 

- s. 476— Penal Code (Act XLV of \6MJ, 

ss IH3, 186-irarrant of attachment signed By 
order"' by SerishUdar— IFarrant addressed to Nazir 
— Nazir, power o/, to delegate it to peon— Procedure, 

legality o/. ^ . 

A warrant for the attachment of property 
execution of a decree was signed by the Senshtadar 
of the Court By order” and was addressed to the 
Bailiff Nazir of the Court, the warrant was delegated 

to a peon and the accused resisted him in executing 

the warrant ; the Court directed the prosecution of 
the accused, under section 47^». Crhnmal 

Code, for ofEonces under sections 183 and 183 of the 

Penal Code, and that order was 

on the ground that the warraat was neither legally 
made and signed, nor legally made over to the 

that there was no illegality in the 
he words “By order" showed that the Co^rt had 
mthorised the Sermadar to sign it, and the rrasir 
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had power to delegate it to a peon. Pat Wali 
Mohammad v. Emperor^ 3 U. P. L. R. (Pat.) 41; 
22 Or, L, J- 300 796 

■ »— Si S2G— Application for transfer — Error of 

jxidgment^ 'ivhetker ground for directing transfer. 

Mere errors of judgmentp as» — refusing to summon 
a prosecution witness for cross-examination and 
insisting on bis being summoned as a witness for 
the defence* or disallowing objections as to the 
fitness of a person to serve as an assessor, or per- 
mitting the prosecution to examine a witness in 
chief on the substantive case of the prosecution 
after the defence has disclosed its case in the cross- 
examination of the witness, — are insufficient, in the 
absence of prejudice in the Judge, to direct a 
transfer of the case for trial by some other Court; in 
such circumstances as the foregoing* however, the 
accused is entitled to a trial de novo. Pat Srnv. 
ADifiN Singh v. Emperor, 22 Cr L. J. 262 6S2 

S« 526 — Application for transfer^^Trying 
Magistrate subordinate to District Magistrate, 
whether ground for (rajisfer^ 

The mere fact that a Magistrate* in whose Court 
a case is pending trial* is in his executive capacity 
subordinate to the District Magistrate who has taken 
a strong view with regard to the merits of the caso, 
is, by itself, not a sufficient ground f^r transferring 
the case, under section 526 of the Criminal Pro- 
cedure Code, to some other Magistrate outside the 
district. Pat CuandiMissir v, Shyama Charan 
Guosb, 22 Or. L. J. 257 657 

— Si 528 — Transjer, order o/* by competent 
Magistrate — Cancellation of order by superior 
Magistrate without notice to party who obtained 
original order^ legality of. 

When a complainant has obtained from a com« 
petent Magistrate an order of transfer of a case 
made after hearing both the particn, a Magistrate of 
superior jurisdiction should not cancel the order and 
re.transfer the case to the original Magistrate with- 
out hearing the complainant in support of the order 
of transfer. IVI Manikram Pillai* In re, 12 L. W. 
63:^ ( 1920) M. W. N. 767; 22 Cr L. J. 169 55 

Criminal Tribes Act (III of 1911)9 

S« 23 — Second and third convictionSf ccAat art;. 

The second conviction contemplated ty clause (a) 
of Bub-section (1) of section 23 of the Criminul 
Tribes Act need not be the second conviction after 
the Act, nor is it necessary that it should bo the 
second in fact. Taking the conviction or convic- 
tions prior to tlie Act us one group constituting 
one conviction, the first one after the Act would 
be the second convictiou for the purpose of the 
section though, in point of fact, it may bo one 
more in a series of convictions prior to the Act. 
Similarly, a third conviction within the moaning 
of clause (fc) of tho same sub-soction must be at 
least the second after tho Act. B Empfror v. Tuka 
Nana Kamobiii, 23 Bom. L it. 347; 22 Cu. L. J. HJ7 

1005 

Custom, proo/ o/—Wajib-uharz, entry in, mine of 
—Plaintiff setting up — Fnilurc to establish 

custom^ effect of^^ Judgment not res judicata or in 
rem, admtaat6)iiti/ oj, in evidchce. 

Stuart, A. J. C.— Where a iceJib-uLarz confiiins 
a record merely of the w*irhe.« juhI opinions of the 
parties it cannot be rct'orJc^l cMtd'li; In’ng ruy 


binding oustom at variance with the personal law of 
the parties. 

When a plaintiff, in order to succeed, has to 
establish the existence of a particular custom and 
fails to establish it, it is not open to the Court to do 
otherwise than dismiss the suit. 

A judgment which is neither res judicata, nor a 
judgment tn rem, is admissible in evidence as 
showing that a particular claim was previously 
asserted and rejected. 

Kanhaiya Lai, A. J, C. — The existence of a custom 
in allied branches of a common origin lends strong 
antecedent probability to the prevalence of such a 
custom in another branch of the family of the same 
group. O Mubaumad Ali Kuan t\ Guazakfar Ali 
Khan, 7 O. L. J. 474 147 

' Adoption! what constitutes— Suitto set 
aside gift— Appeal by donor* whether competent. 
Where one person makes a gift in favour of another 
alleging that the latter is his adopted son, a declara- 
tion to that effect made at the time of mutation and 
repented subsequently in the course of a suit brought 
by the collaterals of tho donor to contest the validity 
of the gift is sufficient proof of adoption. 

Where in such a suit a decree is passed declaring 
the invalidity of tho gift, the donor alone is com- 
petent to prefer an appeal against the decree. L 
Tota V. Mokha 448 

AliBnatlOfl— A»iceatrai and self-ac- 
quired properties not distinguishable— Buie appli- 
cable, 

W hero it is found that some of the property in 
suit is ancestral but that the whole of it is not, 
and it is impossible to distinguish which portion Is 
ancestral, the whole of the property in suit must be 
held to be self-acquired. L Lehnun v. Guptu 520 

— a male proprietor — Necessityt 
prooj of, nature of— Just debt, what is. 

It is only in the case of an alienation by a 
woman tliat tho alienee has to show that tho 
alienor’s income was insuQicient to provide the 
money required. Whore the alienor is a man, all 
that has to be considered is wJiether tho purpose 
for which the alienation was effected was a neoes* 
sary purpose. 

A just debt need not be one incurred for neces* 
sary jiiirposes. 

Jt is not iK-ceesary for an alienee, who ia also the 
antecedent creditor, to prove that all tho previous 
debts wore incurred for necessity. It is only where 
the previous debts, besides nob being for necessity, 
are unresonable or prove reckless extravagance or 
waste or a design to injuro tho reversioner’s 
interests, that n distinction arises between the caso 
of an alienation in favour of the antecedent creditor, 
who is priwia facie fixed with knowledge of tho 
nature of the debts, and an alienation in favour of 
a third person who cannot bo presumed to liavo 
such knowledge. L Ivaksui Ham v- Maui.a Hakiish 

714 

■ Hnrruls of Shahpur District, 

rV/iorr ofi lowtrs of. 

Among llnirals of tho Shalii>iii- District male pro. 
piictor.® have an unreatriclcd power of alienation L 

Haiiaiu ri *^u>r 526 

2{ccc^iily — Rc-inairiaye, ichcthcr 

nrcei.ilij- Sal'' partly for necessity— Decree, form of. 
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Where a sale is held to bo partly for necessity it 
should not bo converted into a mortf^age for the 
sum proved to have been paid for necessity, the sale 
should bo allowed to stand subject to the proviso 
that when succession opens out the heirs of the 
last male owner would be entitled to recover the 
land on payment of tho sum found to have been 
paid for necessity. 

Sonble : — The ro-marriage of a proprietor who 
has a son alive is not such a necessity as would 
justify the sale of ancestral land. L. Uoiiammad 
Din V. Thakub Sinuh 46 1 

Gift) completed, whether can be revoked. 

Defendant, who was the occupancy holder of 
a square of land, agreed to gift it to the plaintiff 
provided tho latter paid the money required for the 
acquisition of proprietary rights. Plaintiff was put 
in possession of tho square in pursuance of tho gift, 
but when tho proprietary rights had been acquired tho 
defondant refusod to bo bound by tho gift on the 
ground that tho plaintiff had not paid the money 
agreed to be paid by him ; 

Held, that tho gift in favour of tho plaintiff having 
boon acted upon, his more failure to pay the money 
agrood to be paid by him could not entitle the defend- 
ant to revoke the gift. L Barkat Biiu v. Karam 
Bnu 450 

; Pre -e m pt ton -^pneu/twraf land— 

HinduR of Surat— Custom contrary to personal law, 

toheri to be enforced. 

By a long established custom Hindus in Surat have 
adopted tho iMiiharnniadan Law of pro-omption 
with regard to howsos, but it is doubtful whether 
they liavo adopted any law which gives a right 
of pre-emption with regard to agricultural lauds. 

It is not advisable to oxtoxid any customary law 
which is in conlUct with tho personal law of tlio parties, 
unless there is evidence that such alien law has 
boon adopted, B Jaojjvan Hariuhai v. Kaliuas 
Muwi, 28 Bom L. R. 8ij 45 B. 601 901 


"" Wajib-ubarz, entry in, construction 

of — Karubatmand karibi, who is/ 

W hero a wajib^ul-arz gives the right of pre-emption 
to a karabatinand karibi, a person, who is eleven 
degrees romovod from tho vendor, cannot pre-empt, 
inustnuch as he does not fall within the category 
of karabatmand karibi, A Tamd Uosain Khan v, 
Dvkkhv Khan, 19 A- L. J. xOb 99^ 

" Rlwaj-l-airit entry in, applicability of 

— Succession to acquired proj>crty — Jats of Jhclum 
District— Sisters versus remote collaternU—Custofn 
(Hid personal law — Suit based on custom — Custom 
not established— Procedure. 

Unless there is a provision to tho contrary, the 
rules laid down in the riwajH^am must be taken to 
refer to ancesirol and not to self-acquired property. 
Among Muhammadan Jats of tho Jholum District 
there is no custom govorning tho succcpsion to tho 
uc(iuired property of iho last mule-holder when tho 
eoutest is between his sisters and collaterals iu tho 
ninth dogreo. 

Where no ciietom is established in a case the 
personal law of the parties should bo applied, not. 
withstdiuling that tho parlies themselves relied upon 
custom. L Fatima Bihi v, Shah Nawaz, 2 L. 

509 


DGCreCf validity of, whether can be questioned in 
execution proceedings. 

The validity of a decree cannot bo questioned in 
proceedings in execution thereof, even though the 
Coart in passing the decree has contravened some 
provision of the law. C Hem Chandra Ohowdhury 
V. Chandra Mohan Namodas, 24 0. W, N. 1070 

204 

Definitions:— 

Acknowledgfment of liaibilily. See 

Limitation Act, s. 19 189 

Agrricultural land. See Punjab Pre-emp- 
tion Act, s 13 (o.) 580 

Appsllate Court. See Limitation Act, 
ScH. I. Art. 181 (2> 267 

Attestation. See Transfeb of Property 
Act, s. 59 736 

Authorised distribution. See Nor- 
thern India Canal and Drainage Act, s. 70 (4) 

59 

Cause of action. See Civil Procedure 
Code, O. II, r. 2 496 

Cut down. See Madras Estates Land Act, 

B. 12 90 

Easement Of necessity 504 

Final order. See Civil Procedure Code, 
s 109 203 

Good faith* SeeLiMiTATios'AcT, s, 6 744 

Havingr held land as a ratyat. See 

Madras Estates Land Act, s. 6 192 

Income. See Income Tax Act, s. 6 (iv; 357 
Itmam 984 

Just debt. See Custom— Alienation 714 
Karabatmand karibi. See custom^ 
Prk-emption b92 

Occupier XSce Bengal Municipal Act, 
Owner ) b. 86 498 

Payment of debt. See Presidency 
Towns Insolvency Act, s. 21 943 

Persons who would have suc- 
ceeded accordinsr to the pro- 
visions of the Act. Sec OuDii Estate 
Act, s. 8 548 

Pre-emptor. See Punjab Pre-emption 
s. 16 ••• * 

Reasonable time. See Limitation Acl 
Sen I, Art. 181 817 

Rent Court decree. See Provincial 
Insolvency Act, b. »0 (li (n) 758 

Same Judfirment. Sco Civil Procedure 
Code, O.XLV, B 4 517 

Sons. See Hindu Law — Mitakshara 2ol 
Standard rent. See Bombay 1^*=*'** 

Restrictions^ Act, s, 2 Sou 


Successors. 

See OuDH Bent Act, s. 107H 
See OuDH Talukdars 


641 

937 


Sufficient cause. See Civil PBOcimuRE 
Code. B. 114 

Timber. See Landlord .vnd tenant 
Use. See Madras Estates land Act, s. 12 Sy 
» Vest. Sec Land AcquisiTioN Act, s. 16 07 i 

Without detriment to father s 

estate. See . Hindu . Law— MiiAKs^Aia 
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Dekkhan Ag^riculturists’ Relief 

Act (XVII of 1879). SS. 2, 13* See 

Civil Frocbduris Code, s* 12 885 

- $• 22 — Application to execute award. 
See Arbitration Act, s. 16 942 

Divorce Act (IV cf 1869), s* 19— 

Divorce — Cruelty ^SyphiliSf when amounts to cruelty 
— MartiagCf breach of promise of — SyphiliSf whether 
good defence to action — Medical examtnationf refusal 
to submit to, effect of. 

In ordei* to sustain a plea of cruelty in an action for 
divorce on the ground that one of the parties to the 
marriage is suffering with syphilis, it must be shown 
that the disease has been aotaally communicated to 
the complainant, and that the complainant was not 
only ignorant of the existence of the disease at the 
time of its communication, but that it was know* 
ingly and wilfully communicated. 

The existence of syphilis at the time a contract 
to marry is entered into, or the incurring of the 
disease after such contract is entered into, furnishes 
a good defence in an action for breach of promise of 
the contract to marry, even though the disease was 
acqnircd after the making of the contract but 
through no wrongful act of the defendant. 

Where a person is alleged to be suffering from a 
loathsome disease, and refuses to attend for medical 
inspection, the Court may properly draw an unfavour* 
able inference. C Birendra Kumar Biswas v« 
Heulata Biswas, 24 C. W. N. 914; 33C. L J. 97 

362 

Easements FAct (V of I882)f s. 15— 

Bight of way^ interruption oj — Suit to establish right 
— Limitation. 

Where a person has enjoyed a right of way for 
over 20 years over another personas land, and that 
right is interrupted, the benefit of the previous 
enjoyment will be destroyed unless he comes within 
two years of the interruption and gets a decree 
declaring bis right. lYI Nachifarayan v. Narayana 
Qoundan, 39 M. U J. 674; 1*2 L. W. 713 171 

Easement of necessity* meaning and 

limits of. 

When the necessity for an easement of necessity 
terminates, the easement also terminates. 

An easement of necessity i:* nu easement which, 
under particular circumstances, tho law creates by 
virtue of tho doctrine of implied grant to meet the 
necessity of a particular case. It is an eusomont 
which is not merely necessary for the reasonable 
enjoyment of the dominant tenement, but one 
without which that tenement cannot be used at all 
Such an easement lasts only so long as the necessity 
exists ; for a grant arisiing out of the implication of 
necessity cannot be carried further than the necessity 
of the case requires. 

A right of way limited by tho necessity wliich 
creates it, ceases if, at any subsequent ijcriod, the 
party entitled can approach tho place to which it 
led by passing over his own land. C Achoya 
Chandra Ghosh v. Kaj Kuaiak Gnusu 504 

Eject lYlCnt— Occupancy hohhngf non-tiaiinfer^ 
able^ purchaser ofy whether and liable to 

ejectment, 

7'he purchaser of a non-tni*.. .‘n u! !c ottuj uncy 
holding who is recorded in tl.* jio.t holl n:* 1 '’ing in 
possession merely, docs not •kcqui.o tho stiiius of a 
tenant, and is liable to ejeoti'icnu O Brojo 
Gossain V Kajani Kama Cno.^i: 473 


Election — Bvidence, whether can be allowed lo 
vary recorded voting paper showirhg election to be 
void ^Number of votes recorded exceeding maximum ^ 
effect of. 

No evidence should be allowed to vary the recorded 
voting paper which, on the face of it, shows an elec* 
tioD to be invalid and void. 

The principle that when the number of votes 
recorded exceeds the maximum that can be given an 
election must be invalid and void, is a perfectly 
sound one, and one that cannot be controverted in 
the case of any elective body, especially when 
there are no rules providing for any such contin- 
gencies. C Nagxkdra Nath Sen v. J. Vis, 32 C, 
L. J. 124 547 

Evidence Act (I of 1872)) s. 24— 

Confession obtained iriducement’^Magisiratef 

duty of. 

As soon as an accused person, whose confession 
is being recorded, informs the Magistrate that ho 
is making the confession under inducement, it 
becomes nsetees to record the confession, and such 
a confeESion, if recorded, is inadmissible in evidence 
and ought not to be allowed to go to the Jury. It 
makes no difference whether there actually was 
any inducement or not. B Dinanatq Sundraji 
Ravte V. Emfbror, 23 Bou. L. R. 33^^; 22 Ck. L. J. 
318 1006 

S. 54. See Criminal Procedure Code, 

8. 287 33 1 

■ ■ S. 68 — Transjer cf Property Act (IV of 

1882^, $. 69 — Mortgage — Creation of c.^ar^e — Proof 
of attestation. 

In order to prove the creation of a valid charge by 
a mortgage*deod which, under section 60 of the 
Transfer of Property Act, requires to be attested by 
two witnesses, the evidence of one of the attesting 
witnesses is, under section 68 of the Evidence Act, 
sutlicieDt to prove the execution of the mortgage and 
the dccument may be accepted by the Court as 
prima facie sufficiently proved to be a valid mortgage, 
but this prima facie proof may bo rebutted by proof 
on the other side that the other witness or witnesses 
who has or have apparently attested the document 
did not really see its execution. M Venkata Keddi 
V, Mothu Pambulu Naick, 39 M. L. J. 463 554 

— S. 80j <ippitcal>i7ify of — DepositioM more 

than 60 years old — Oral evidence to identify 
deponent, absence of, effect of— Copies, signature of 
—Presiding Officer wanting on, effect of. 

Tho mere fact that there is no oral evidence to 
identify the deponent of a deposition made more 
than 60 years ago, is not sutHciont to render the 
provisions of section 80 of the Evidence Aot in- 
applicable thereto, nor would tho absence of tlio 
siguaiure of tho Presiding OlBcer to a copy of such 
deposition preclude the presumption that the copy is 
a true copy. Q Sarabjit r. Mata Din, 7 O, L. J, 
642 437 

*■ ss. 90, 167 — Document more than thirty 

yrars <>ld— Presumption as to signature of executant, 
v'hen to he made. 

In a suit for a declaration that the plaiutifT was 
the exclusive owner of u plot of land and for eject* 
Trunt of tho def(‘ndant tJierofioin, tho plaintiff 
n licd upon u deed of gift wliich was unregistered 
and did net bear uny signature purpurtiiig to be that 
of ibe cxceutaijt, tut in the ]daco reserved for tho 
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Evidence Act — concld, 

signature there existed a Hoc which, it was alleged^ 
was his mark, though it was not described as such 
in the deed, and the question was whether a presump* 
tion could be raised as to the genuineness of the deed 
as to render it admissible in eTidonce : 

Held, that iu a deed of this nature a presumption 
as to its genuineness ought to be made cautiously, 
and tlie most a Court could do w*^as to presume that 
the signature was in the handwriting of the scribe, 
but it could nob be presumed that the scribe had 
authority from the executant to sign his name on the 
document, and that, in those civcumstances, tlie deed 
was inadmissible, and the fact that the deed was 
referred to iu another deed, equally inadmissible, 
was of no avail. A Lokuan Das v. Ganga Sakai 

96 

— — " S* 9 I ~Hundi, suit on— Uundi inadmissible 
in evidence ^Plaintiff ^ whether can fall back on 
oriyinal cause of action. 

The language of section 91 of the Evidence Act is 
uncompromising, and whenever the terms of a 
contraot are reduoed to writing, and that writing is, 
for any reason, inadmissible iu evidence, the 
promisee must lose his remedy* 

Whore a /tandi is executed in consideration of aloan 
and it is found that the being insulhcicutly 

stamped is inadmissible in evidence, the debtor 
cannot fall back upon the original transaction and 
sue the debtor on the basis of the loan L Gukdas 
Mal SlKQK V. IsHAK Da8, 3 U. P. L H. (L.) 16 

107 

■ ■ " S* Q2-^Civil Procedai^e Code V of 

1908^ O. JCX/, r, 2 — Adjustment of decree — Oral 
evidence to prove adjustment^ admissibility o;. 
luasiuuoh us Order XXI, rule 2 of the Civil Pro* 
ceduro Code contemplates the taking of evidence to 
prove the adjustment of a decree, section ^2 of the 
Evidence Act is no bar to the admissibility of oral 
ovidouco to prove an agreement by way of adjust* 
ment of a decree. N Ranglal v. CHUKNiLAt, 16 
N. I*. K. 204 3 1 6 

i " S« 116 -^Landlord and tenant -^Estoppel— 

Lessee^ whether can evict landlord after expiry of 
lease. 

A tenant who has been lot into possession by his 
landlord cannot deny the landlord's title, however 
defective it may bo, so long as he has not openly 
restored possession by surrender to him. 

A loesee, however, whose lease has expired cannot 
evict the landlord who is legally iu possession of the 
property oven if the landlord had been let into 
poseossion by the quondam lessee, tm Muhammad 
Mumvaz Hussain v. N auk a no Ahmad 502 

Excess Profits Duty Act (X of 1919), 
Sch. II. cl. (I), proviso -^Accumulated 

proJitSy when can be treated capital^ Specific HelteJ 
Act (I of IS77J, 8. 45 — Income Tax Act (VH of 
191H^, $. 51 — Chief Revenue Authoi iVy, whether 
bound to make reference. 

Accumulated profits cannot bo treated as capital 
under the proviso to clause <1) of Schedule 11 to 
the Excess Profits Duty Act, unless they arc actually 
omployod iu the business. Profits iuteuded to be 
employed in the business cannot bo treated as capital. 

Whether or not they are employed in tho business, 
U a question of fact which Iho Chief Revenue 
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Excess Profits Duty Act —conoid. 

Authority is entitled to decide on tho materials 
before it. 

It is not clearly incumbent on tho Chief Revenue 
Authority, within the meaning of section 45 of tho 
Specific Relief Act. to make a reference to the High 
Court under section 51 of the Income Tar Act. 
B Bomuay AND Persia Steam Navigation Company, 
Limited, In the mutter of, 23 Bom. L. R. 139 964 

Execution of decree— Application against 

judgment* debtor, whether saves limitation as 
against surety^ Limitation applicable. See Limi- 
tation Act (IX OP 1998), Sen. I, Arts, 181, 182 

263 

Attachment, wrongful, of property ^Damages, 
suit for, by rightful owner, whether maintain^ 
able. 

Inasmuch as a decree*holder is responsible for 
the attachment of moveable property seized in 
execution of his decree as the property of his judg* 
ment'dobtor, a suit by the rightful owner of such 
property ij maintainable against him for wrongful 
attachment. The more fact that there is a subse* 
quent order that the property should not be released 
and returned to the rightful owner, ponding the 
decision of a suit by the decree-holder that tho 
property was liable to attachment, would afford no 
protection against a claim for damages. C Bhushan 
C flANUBA Pad v. Narendba Natk Koor, 32 0. L. J. 
236 280 

■ Sale — Property of person connected itnih suit 
sold ^Procedure, 

Where in execution of a deereo tho property of a 
person unconnected with Iho suit is brought to wlo 
nod ho is ousted and possession given to the auction- 
purchaser, such person is entitled to bo ro*placed m 
tho position in which ho was when ousted. 

Tho more fact that the auction-purchaser's remedy 
has, in tho menDtimo, become barred by timomakes 
no difforcnco. A Ram Oiiakan Saiiu v, Gooa 

120 


Ex parte decree, whether final— Pre^emption 
decree — Order refusing to extend time for payment 
— Appeal, whether lies. 

An ex parte decree is final, till it is set aside by 
utber the first Oourt or the Court of Appeal. 

No appeal lies against an order refusing to extend 
he time fixed for payment of the decretal amount 
indcr a dooree for pre-emption. L Anaxs 
Ci R Kuxk 49b 


Fishery, rightof,proof of— Public navigable nrer— 
Burden if proof. . 

Where in a suit for a declaration of right to ^ 
and for recovery of possession by eviction 
defendant, the latter asserts that the disputed 
is a public navigable river, wherein ho has a right 
to Osh, either on tho basis of prescription or by 
immemorial custom, it is necessary to determine, in 
tho first instance, whether it is or is not a 
navigable river, and it is for the plaintiff to prove a 
there was a grant of the bed of the river to e 

Zemindar at the time of the Permanent Settlomeiit, or 

that, although the channel was a public naviganio 
river, there was in reality a grant of several fishery 
favour of tho Zemindar. C Biugirath v. 

Ankanda Pkosonxa MUKUArADHVA, ?3 a L. 
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Gift, deed of — Atte6tatio}i-^ProoJi nature o/. 

Id order to prove a deed of gift the prcductioa of 
a witness who identified the donor and also the 
attesting witnesses when the deed was being register- 
ed, and who was known personally to the Sub- 
Registrar, cogether with an entry in favour of the 
donee in the village records in saccession to the donori 
is a sufficient compliance with the provisions of the 
law. U P B R Paetab BAn^DDR Singh v. Eam 
Das, 2U. P. L. R. fB. R.' 1(H> 234 

Government of India Act, 1915 
(5&6Gao. V, c. 61), s. 107 —Criminal 

Procedural Code (Act V of 145, 435 (8j — 

High Court, inherent poircr to give directions 
for disposal of property a<^ac/icd j/t Criminal 
proceedings — Proceedings under 14^, Criminal 
Procedure Code — High Courts power of^ to set aside 
proceeding, 

A High Court is competent, in the exercise of the 
power of superintondonce vested in it under 
section 107 of the Government of India Act, 1915, 
to set aside proceedings instituted without jurisdic- 
tion by a Subordinate Court under section 115 of the 
Criminal Procedure Code ; such power of suprintend- 
ence can be exercised notwithstanding section 435 
(3) of the Criminal Procedure Code- 
The High Court may make consoquential or 
incidental orders in the exorcise of its power of 
superintendence over Subordinate Courts, which 
maybe invoked, if occasion should arise, to roach and 
remedy all forms of judicial high-handedness. 

Owing to a dispute between a landlord and his 
tenants as to the right of the former to lao growing 
on trees, the District Magistrate apprehended a 
breach of the peace and initiated proceedings under 
section 14^ of the Criminal Procedure Code, and by 
a subsequent order attached the trees with the lac 
thereon : the lao was collected and some of it sold, 
the sale-proceeds being deposited in the Treasury 
and the unsold lac stored away: the High Court set 
aside the proceedings as being without jurisdiction, 
and issued a rule calling upon the District Magistrate 
and the tenants to show cause why the sale-proceeds 
of the lao and the unsold lac should not be made 
over to the landlord, or why such order should not be 
passed as to the Court might seem proper : 

Heldf (1) that the High Court had inherent power 
to give directions as to tho disposal of property 
attached in a criminal proceeding initiated without 
juriadiotion as might be necessary in tho interests of 
justice s 

(2) that in the present case the proper order was 
to keep the eale-procceds of the luc and the unsold 
lac in the custody of the Subordinate Judge of tho 
District pending the decision of a suit to be institut- 
ed by the landlord for declaration of his right to 
the lac, and that, in default of such suit being in- 
stituted, the net salo-proocods of the lac be distri- 
buted rateably among the tenants. C Ali Muham- 
mad Mandal V. PiGGOT, H2 C, h. J. 370; 22 Cb. L. J. 
213 325 

MIgfh Co U 1^9 Original Side— Judge, trhether 
bound hy previous decision of Judge on Original 
Side. 

A Judge on the Original Side of the High Court is 
ordinarily bound to consider with respect tho 
decision of another Judge on tho Original Side pro- 
duced before him, but if ho is convinced that tho 
decision is erroneous, he is not under uuy obligation 


High Court — concld. 

to follow it against his own judgment. C Virjibun 
Dass Moolji V. Bissesswar Lal HABGOBINI), 24 C. 
W. N. ]0»2s 4SG. 69 406 

Hindu Law— Adoption by minor widow, 

validity of— Right of widow to dispute and claim 
against adoptio7i— Estoppel — Suit by widow for herself 
afui for CO -widow impleaded as defendant— Decree for 
whole property, whether can be passed, 

An adoption by minor >vidow who bus not 
attained sufficient maturity of understanding to 
appreciate the nature of her act is invalid. 

in such a case there is no personal estoppel 
preventing the widow from disputing the validity 
of the adoption and recovering her husband’s 
properties from tlie adoptee unless the latter's 
position has been prejudiced. 

Where a widow sued for the recovery of her hus- 
band's properties both for herself and her co-widow, 
impleading the latter as a defendant, the Court can 
pass a decree for the entire property if the co- 
widow assents to such a course during tho trial. M 
Ramachari V. Saraswati Amual, 12 L. W. 644; ( 1920) 
M. W. N. 721 24 6 

— Orphan given by elder brother — 

Factum valet, doctnne of, applicability of. 

The doctrine ot factum valet is inapplicable to the 
case of an adoption of an orphan son when given by 
an elder brother, as such an adoption is invalid 
under the Hindu Law. M Bandaru Marayya v, 
Banoaru Bamalaksbmi, 39 U.L. J. 496; M. 

W. N. ':08; i2 L. W. 61;^; 28 M. L. T. 428; 44 M. 2€0 

141 

Antecedent debt— Necessity, proof 

of, whether necessary— Pious obligation of sons, 
extent of — Separation, whether affects obligation — 
Secured and unsecured debts, distinction between. 

It is only when legal necessity cannot be established 
that tho question of antecedent debt beeomps 
material. 

A pious obligation which arises only on the death 
of an ancestor and an antecedent debt which may 
support an alienation while the ancestor is alive, are 
distinct grounds on which justification for an 
alienation may be pleaded. 

There is no authority for the proposition that the 
pious obligation of a son or grandson to pay his 
ancestor's debts depends on whether the two were 
joint or eojjarate in estate. The doctrine is founded 
on religious considerations to which the question of 
jointness or separation ie entirely irrelevant 

Where a Hindu is under a pious obligation to pay a 
debt and pays it off by incurring another debt, the 
latter in turn becomes an antecedent debt binding on 
his sons. 

Where tho ancestor is dead, tho pious obligation 
to pay his debts is not concerned with the question 
whether tho debts are scoured or unsecured, but only 
with the question whether they are lawful debts not 
incurred for an illegal or immoral purpose. O 
Ham Saran v, Mangal SiNoe, 2« O. C. 327; 2 U, P. L. 

K. (J 0.) >91; 8 0. L. J. 87 219 

Dayabhasra School ^ Joint family 

Property by one member— Self -acquired 

property— Burden of proof. 

Under the Davabhaga School of Hindu Law where 
Olio of the meriibors of a joint family acquires pro- 
perty in his owu name during the lifeliruo of his 
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father, the burden of proving that the property was 
not the self*acquired property of that member, but 
in reality belonged to the father, lies on the 
party making the assertion. C Nibaran Chandra 
Sen r. Saski Bhusan Sen 729 

Dayabha£ra School —Succession'^ 

Succession cerlijicate —Daughter^ widowed, whether 
to be preferred to grandsoM 

A childless widowed daughter of a deceased Hindu 
is not to be preferred to the sons of another daughter 
in the matter of obtaining a certificate for the collec* 
tion of debts due to the deceased, notwitbstanding 
that, under the Hindu Widow’s Re*marriage Act, 
there is a probability of the widow re*marrylng. 
A PuAMiLA Devi r. Chander Shekhar Chattehji, 
IWA. L J. 272 777 

Joint family —Alienation— A nfece* 

dent debt, mortgage^debt, whether iA-^ Personal 
obligation to pay, effect of. 

A mortgage-debt is not as such an antecedent debt 
which would justify an alienation of joint family 
property, but where there is a subsisting personal 
obligation to pay the debt so incurred, it might, in 
virtue of this personal obligation, be treated as an 
antecedent debt. O Ram Dbi v Suraj Bakhsh, 23 
O. C.204; 7 O L J. 60yj 2 U. P. L H. (J C.) 166 

177 

• « - •■ ■ ■ 1 — — Ancestral trade— Debts contracted 

by managing member — ilnior members, liahilily of. 
Under Hindu Law a joint family wliich carries on 
a trade handed down from its ancestors becomes a 
trading family, and the shares of the minor co- 
parcenors in the property of such a family are liable 
for debts contracted by the managing member for 
thi^ purposes of the family trade or for purposes 
incidental to it. L Dayau Singh v* Uahal Singh 

GiO 

' Antecedent debt, nature o/ — Aliena^ 

tion — Transaction, whefi should be upheld. 

In order to render a debt antecedent there must 
not only bo priority in time but real dissociation in 
fact from the mortgage sought to be enforced. 
Whore, therefore, a person borrows money on a 
mortgage a little more than a fortnight after a prior 
Tuortgago there is not that dissociation which would 
render the latter a debt which was properly antcce* 
dout« 

In order to validate an alioiiatioD either by sale 
or mortgage, two elements arc necessary, namely, 
first, that the purpose for which the money was 
obtained is a purpose nocossory by the law, and, 
second, that there is a pressure on the estate, 
sunioient to render the alienation necessary. 

Where, if only that amount had been borrowed 
which the Court finds for legal necessity or antecd* 
dent debt, it would still have boon necessary to 
execute the mortgage in suit, the transaction should 
ho uphold. If not, it should bo set aside on condition 
of the creditor boiug re-paid with interest the amount 
which he has validly advanced. O Dmrao Singh 
V. Gaya Prasad, 23 O. C. 874 647 

‘ ■ Claim against Jamily property — 

Claim referred by some members to arhitration- 
Arbitration, whether binding on family property. 
Whore a pereon makes a claim against the property 
of a joint family, and the claim is referred tc 


arbitration by some members only of the family and 
a settlement is effected by thorn with the claimant, 
the arbitration and settlement are not binding on the 
family property. IVI Bhouirbddi Soranna v. 
Bhumibeddi Aupadu, 12 L. W. 668; (I92i; M. W, N. 

28 615 

— ; Joint family — Compromise entered 

into by manager, whether bmding on other members. 
A deed of compromise affecting immoveable pro- 
perty binds not only the parties who actually 
sign it, but it also binds the other parties to the 
suit who stand by and do not object to it for a 
long time. 


The manager of a joint Hindu family is entitled 
to represent the co«parconary in all suits and pro- 
ceedings affecting its interests, to make contracts, 
to refer to arbitration, to compromise any claim or 
dispute affecting it, and generally to do all such 
acts as he may consider necessary or to its benefit. 
L MitiM Mal V. Shiv Kam 484 

- Compromise of doubtful claim by. 

father, whether binding on sons. 

The minor sons of a Hindu father are bound by a 
bona yide compromise of a doubtful claim entered into 
by their father as manager of the joint family. L 
Shambhu Nath v. Dwakka Das 524 

■ * Dibts incurred by father— Son, 

i liability of 

I In Hindu Law in order to render a son liable for his 
father’s debts, the creditor roust prove the ex- ; 
Sstence of a debt due by tho father, the mere ex- ; 
.Tstence of a decree against the father is not ovidouco f 
fagaiust the son who was not a party to the suit injf 
which the docreo was obtained. 1. Kastcri Mad/ 

' V. Lajja Uam 751/ 

Family consisting of two branches— 
Loan by member of one branch, whether binding 
on Jamily. 

Where two branches of a family taken together 
constitute a joint family, each one of thorn is liable 
fora debt binding on tho joint family, and the pre- 
sumption is that the member of the fomily who 
inours a debt had authority to do so for joint family 
necessity. P3t Inder Chand v. Bidtadhab 
Pandey, 6P. L. J. 744j2 P. L. T, (1921) Pat. 
107 282 
■ > -- Father, as manager, right of, to 

alienate family property ^ Necessity — Burden of 
proof. 

A father, as mauager of a joint Hindu family, 
has not a general right to dispose of joint family 
property by way of sile or mortgage. Even though 
the money raised is used by him in some business 
by which ho expects to make more money. Whore a 
mortgage of family property by a father is sought 
to be enforced, tho burden lies heavily on the person 
seeking to enforce lO, of proving tho existence of 
legal necessity fur the transaction. A 

Prasad v. Ram Sabdp , 

— Manager, loan taken by, for beMfit 

of family— Necessity — Presumption — Loan, previous, 
for Mcessity— Subsequent mortgage to re*pay loan, 
whether can be impeached. . . i 

Where tho managing member of a Hindu joint family 
borrows money, aud the loan has the effect of saving 
the family property and of removing the fear of 
disturbance likely to bo caused io tho fumil/ business, 
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and there is nothing to indicate that the lender acted 
otherwise than in good faith, the existence of 
necessity may be presumed. 

Where a previous loan by the manager of a Hindu 
joint family upon a promissory note is good and 
binding on the family, a subsequent mortgage in lien 
of it cannot be impeached. O Balak Ram u. Ram 
SUNDAB, 7 O. D. J. 630j 2 U. P. L. R. fj, 0.) 168 

410 

Joint family — ^ortgage—l^ece^xiyy 

proof of— Jfor/yapeo in possession for 25 years 
without objection f effect of — Acquiescence. 

In a suit on a mortgage it was proved that the 
mortgage had been executed bj the aucescors of the 
defendants to pay off a previous bond and that the 
mortgagee had been in possession of the mortgaged 
land for twenty* five years without objection by the 
defendants ; 

Held, that the conduct of the defendants amounted 
to acquiescence and that no further proof of 
Moessity was, under tho circumstances, required. 
Pat Ram Ciiowdhry v. Tilak Chowdhry 387 

' — “ - ' Mortgage of family property, when 

binding on family — Burden of prooj. 

A mortgage of family property with the object of 
raising funds for the purchase of zemindari shares in 
a village, such purchase being for tho benefit of tho 
family and not dotrimontal to its interests, is bind* 
ingonalltho members who belong to the family, 
lu such a case it is not necessary for the mortgagee 
to prove that the money raised by the mortgage was 
actually applied towards the purchase of the zemin^ 
dari. It is enough if he proves that a representation 
was made to liim that the zemindari was to be 
purchased and that after reasonable enquiry ho 
believed the representation to be true. 

Whore a mortgage*dccd of family property contains 
a recital of a previous mortgage and the object of 
the subsequent mortgage is to pay off the previous 
mortgage, tho validity of which is admitted, both the 
previous and subsequent mortgages arc bimliug on 
tho family. A Tula Ram v. Tul.shi Ram, 1« A. 
L. J 699; 42 A. 559 3 

Property inherited by reversioner, 

nature of~Mortgage by father, when binding on 
sons^Pious obligation, nature of ^Contingent obli* 
gation, whether can be repudiated. 

Under tlic Hindu Law property acquired by a 
reversioner by inhoritanco from a collateral is not 
joint family property, and in respect of such 
property the inheritor possesses an absolute power 
of disposal, and his sons and grandsons do not 
acquire any right in that property by birth so as to 
enable them to impeach a trur^fer thereof. 

A mortgage by a Hiridu father cannot validly 
affect the joint family estate unless it is made for 
family necessity orfor the fami;^ or to pay 

an antecedent debt, either binding ... on tho 
family by reason of its having been taken for family 
purposes, or binding in conscquonco of tho ])ious 
obligation on the sons, where it exists, to pay tho 
lame if not tainted with immorality. 

Although, during tho lifetirno of a fatlu^r there is 
no pious obligation onliii son to [»i»y th^u*** is 


lOil 

Hindu Law — contd. 

nevertheless a contingent obligation on him to pay 
which he cannot repudiate unless he shows that the 
debt was taken for immoral purposes : so that if tho 
joint family property has passed out of the family to 
)^ay off such an antecedent debt either under a con» 
yeyance executed bytbe father or under a sale held 
in execution of a decree for tho father’s debt, the 
son cannot i-ecover back the property unless he cun 
show that the obligation arising out of theantecedent 
debt was of a character which he was not in any 
contingency liable to discharge. O Bharat Singh 
V. Sarsuti Singh, 7 O. L. J. 4!>9j 23 0. 0. 244 1 37 

' ■* Joint fsmifv — Separation of one mem. 
ier —Presumption— Re.union — Burden of proof. 

When one co-parcener in a Hindu family separates 
from the others there is no presumption that the 
latter remain united, and an agreement among them 
to remain united or to re-unite must be proved like 
any otherfact by the person who alleges it. L Nil 
Kanth V Jai Gopal 696 

” Separation— Presumption— Burden 

of proof. 

Wherein tho case of a joint Hindu family one 
party admits separation prior to the institution of 
the suit, the onus is still on the party who relies 
upon separation prior to the date of a certain trans- 
action to establish that the separation did take 
place before the date of that transaction. Pat 

Goiusd Prasad f. Chattorbhuj 482 

IVIaintenancc— 5iut by widow— 

Decree, proper — Contest between defendants, toheOter 
should be decided. 

In a suit by a Hindu widow for maiutenanoo 
against several persons in possession uf tho estate 
of her deceased husband, the proper decree to make 
is to direct payment of tho amount of tho maiu> 
leuance by uuy one or more defendants in posses- 
sion of tho estate to the extent of the estate iu his 
or her possession, on particular dates to be speciSed 
by the Court. 

In such a suit it is not necessary to duoido a contest 
between tho defendants infer sc as to who is locally 
entitled to tho estate. A Sabasuti Tewarin v. 
Nand/n, 18 A. L. J. 82Rj 2 U. P. L, 11. (A-J 280 

99 

— — IVlitakShapa— /mparfitie estate, nature 
of — Secession to such estates, rule of. 

The fact that a Ruj is impartible docs not make it 
separate or self-acquired property. It may iu fact 
bo self-acquired or it may be family property of a joint 
uudividud family. If the latter, sucoeesion will bo 
regulated according to the rule which obtains in an 
undivided joint family, so far as the selection of the 
person entitled to succeed is concerned, i. e., he will 
be designated by survivorship, although then, accord- 
ing to the custom of impartibility, he will hold tho 
Raj without the others sharing it. PC Baunath 
Prasad Singh V. Tej Bali Singh, 19 A. L. J. 317; 
33 C. 1*. J. 388; 40 M. b. J. >87; U»2l) M. W. N. 300; 
2v C W. N. 68>, 2 P L. T. 2.'>7; 23 Bom. L. R. 654; 43 
A 2- .• U. P. L. K. it. C-) 36; 29 M. L. T, 358 

534 

— ... ——Joint ’(I'nUy — Self-acquisitions 

Purlibh' and imp'’rtible pr'>p<:rty — Goins of 
science, w’kcn impartible — •'TFtfhouf detriment 
til fath''> 's c*ta*e," me<fnin^ nf — Burden of proef. 
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Hindu Law — contd. 


In a joint Hindu family tho rulo is that the ac- 
quisitions of the membeiB are joint propert}’ and 
partible. Gains of science made without any 
detriment to the father's estate are, however ex- 
cepted. ’ 

It was originally anrticient to make such gains 
partible, that the earner had been maintained out 
of family funds during his education This was 
later on narrowed down, Urst to the receipt of the 
education itself at the family expense, and later 
still education generally was narrowed to specialised 
education, which is now the basis of the rule. 

The burden of proving that tho science was ac- 
quired without detriment to the family estate is on 
tho acquirer. 

It is not Docossarj to make gains of scioDce par* 
tiblo that they should result directly from the use 
of joint family funds Mor does their partibility 
depend on causa proxima, nor is it negatived by the 
ntervention of the personal element of the individual 
co-parcencr's character. 

Oqco it is found that an unscpiratcd member was 
originally equipped for the calling in which he made 
his gams by a special training at the expense of the 
patrimony, his personal earnings and acquisitions 
remain partible throughout hi« life f)n tho other 
hand, he can sever from the family at will on tho 
footing of bringing his accumulations into hotchpot 
and without auy liability us to future earn- 
mgs. 


The rule is not dependent on individual propin- 
quity or on the efficacy of offoriugs to a deceased 
person. A bandhu must, in order to be heritable in a 
female line, fall within tho fifth degree from tho 
common male ancestor, and must be so related to 
the deceased person that they were mutually supindas 
of one another ; but if these conditions are satisfied 
tho rule takes effect. For instance, a' mother’s 
sister’s grandson, being an atina bandku, would 
succeed in preference to a mother’s paternal aunt’s 
son being a matri bandhu 

The word “sons” in Mistakshara, IF, (1) 6 includes 
“grandsons” PC AditNabayan Singh v. IM ahabik 
PRA s.tD Tiwaki 40 M. L. J. 270j (1921) M. W. 
N. 16 ; 19 A L. .1. 203i > P. L. T. 97; 3 1 0. L. J. 263j 
24 M L. T. 240. 6 P. L J. 140 21 UoM. L E. 632i 25 
C. \V. X. 8i?: U r.. W. 20 251 

Pdl*tlt!on — Partitioiudeed — Oi/l 
Defeasance dame, validity of. 

The principle that an estate once vested cannot 
bo divested is not recognised as a general rule of 
Hindu Law, oven of the Hindu Law of Succession, 
Therefore, a defeasance clause in a partition-deed of 
an estate that, if a particular event shall happen, — in 
this case a default in making certain payments, — tho 
interest of the defaulter shall pass to another person, 
is not repugnant to any principle of Hindu Law, 
IVI Krishnaswami Aiyar r. Appavier, 39 M. L. J. 
49«i (1920) M. W N. 601; 12 L. W. 6l9j .8 M. L. T. 
430 802 


III tho present case the earnings of an Indian 
Civil Serviint were held to bo partible property and 
as such liable for the family debts. P C A.mar 
Nath v . Firm ok Hukam Cii.vxn.NArnu Mal 19 
A. L. .F. 249; 40 M L J. 3 >7: 2 F L T. 21,8; l. 40: 
33 C, L J. 3io; :f9 M L T 2 >8: ( 1921 ) M. \V N. 175- 
25C, \V. N 63;;8 U. P. L ll. (P.C.) 12; 23 Bom, F.. r! 
674 379 

M Succession — Adopted 

son, whether can succeed coliatcrally— Sister, 
whether heir — Paternal uncle's daughter's eon, whether 
bandhu. 

Where tho adoption of a person has not been in tho 
Dattuka form, ho cannot, under tho Mitaksluiru, 
Biiccoed collaterally in thy family of his adoptive 
father. 

Umler tho .Milakshara, a sister lias no rigJit of 
Buccessioi; to tho estate of her deceased brother. 

Under the Hindu I aw, a p-itenul uncle’s daughter’s 
son is a bandhu. L Tirath Ram e. Kaiun Devi 
1 L. 688 f O I 

' — ■ — - Succession — Buiidhus, rule of 

succession as betneen different cla.sses of — Mother’s 
paternal aunt's son, whether to be preferred to 
mother's sister’s grandson—'SoHs", whether include 
grandsoJin 

lutfio MUiakahara systorn handhns are of three 
kinds: related to tho person liimaulf, atma handhus^ 
to his father, pitri bandhaa^ oi to hia mother, matri 
handhut^. Tho right of Ruccession among these 
three classes is goveniod by tho propinquity of the 
class, no pitri bandhu succeeds uutil tho class of 
atma bandhufi is exhausted and no matri bandhu 
biiccoeds until the classes of atma bundhu^ uud 
pttn bundhuif uie exhuusted. 


Relig^iousendowment— Mahan^ 

position and powers o/— ProDumi, whether personal 
property of Mnh^nt -^Residence of Mahant— Cast of 
up^ke€p, whether to be borne by endow^nent^ 

The pronami offered by the faithful to the Mahant 
of a Hindu religious endowment is the pprsonal 
property of the 3fa^mt and is no part of the income 
of the ondowmeut. 

There is a fundamental distinction between the 
offerings made to the deity end the offerings made to 
tlie Mahant porsonuUy. If offerings are made to tho 
deity, they belong to tho cudowmont and must be 
applied by tho Mahant for tho purposes of tho 
endowment ; on the other hand, if offerings aro mode 
by tho faithful to tlio Mahant peisonally, they do 
not become merged in tho income of tho endowment* 
Whether a particular offering is made to tho doity 
or to the Mahant personally, depends upon tho 
intoiition of tho faithful devotee aud no inlloxiblo rulo 
can be formulated, nor can any general tost be prescrib- 
ed, for determining whether on a particular occasion 
the offering was made to tho doity or to tho iluhsnt 

personally. ^ . 

Where by a consent order the pronami, or personal 
offoring to the of a religious endowment, is 

not to be treated as part of tho income of tho endow- 
ment, that order is binding on Iho parties so long as 

it stands. , . i. 

The dwelling-house of a Mahant, being part ana 

parcel of a religious endowment, must bo main* 

tainod iti suitable condition as the proper residence 

of tho spiritual head of tho endowment, out ot tne 

income of tho endowment. C Kumod 

Tripura Chara.v 

RCvet*3iOnerj presumptive, position of 

— Estoppd against claim to property alienated tchen 
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Hindu Law-coDid 

revefsioner himf^elj wan party to transaction— Suit for 
possession^ Cause of action^ accrual of, 

A preBumptive reversioner, whose interest in an 
estate is nolhingbetter than a spessuccessionis cannot 
deal with such an interest so as to pass any title to a 
transferee, but if he joins in an alienation of the 
estate and has the full benefit of the transaction, he 
is estopped, when the reversion falls to him, from 
claiming the same property on the ground that at 
the time of the alienation he could not pass any title 
in the property. IVI Shunmuoiu Vklayudham 
C lIRTTY V KoVAPi’A ClIKTTIAK, (1920 M VV. N. GT9 

635 

> ■ — — Succession — Step^son, whether can 
succeed. 

Under the Mayuka and Mitakshara systems of 
Hindu Law succession to siridhan is confined to the 
issue of the female who hasiho stridhan, consequently 
a step'Son has no legal claim to strtdhan property. 
S LALSIXO MCLSIKG V. OlRDnAUlUAB, I4S. L. H, 

26 J 

r. ■ Stridhan^ Son and graiidson— 

Stridhan, nondeckuical^ nuccessicn to—Succensionf 
rule o/, obfaininy in Bombay applicable to Sind. 
Whei'e a Hindu female succeeds by inheritance 
to the estate of her father, she takes an absolute 
estate, and on her death, the estate devolves on her 
son in preference to a grandson of a pre-doceased 
son 

The non-techincal Atrulhan of a Hindu female 
governed by the Vyavahara Mayukha descends to her 
eon in preference to her son's son. 

Where a rule of succession among Hindus has 
Veen declared to be of general authority in the 
Bomboy Presidency, it should be held to be the rule 
also in Sind except where an invariable and 
ancient special usage is alleged and proved by him 
who avers it. S Dowlatram v. Naraindas, U S. 

L.R.2ei 929 

- Surrender — iridou*, sunemler by^ in 
favour of co-xoidoiv, whether accelerates succession. 
Where a widow surreivlers her interest in her 
husband's estate in favour of a co*widow, such 
Burrendex has not the ett'ect of accelrrnting the 
succession of the male reversioners of thv di'< t as*ed. 
WI Mcthiyalu i iiKNGArrA r. Bcrada Ovkta, iK 
L J. 507s 12 L. W. bfif; i'b iM. L T. ^12; 4:i M. 
(192IJ M W. N. 2f» i 35 

■ ' ■ Survivorship~A'j^cZw«so« of co. 
parcener — Excluded co-p^ij cencr, nght of^ to succeed 
by survivorship— Survivorship, rule of^ incidents of. 

A member of an undiviiied family, who has been 
excluded from the enjoyment of the joint pro- 
perty for the statutory period, is not enlitled, tn 
the death of any undivided co-pareener having no 
direct heirs to represent him, to succeed w ith the 
other oo-parccners by right of survivorship to the 
share of such deceased co pareeiifr r, because the 
right of survivorehip isincidenc to the rjglit of joint 
possession and enjoyment of ihe estuio with the 
others who are jointly entitled, ur»d cnniiot oxi^t 
separately when the right of joir? porsossi.ui and 
enjoyment has been lost WI Ati Hamma 

U IVATCRY PaPIAII, 09’0 M W. rn ; M. L J. 

83; 3L. W. 4n7i4tM 131 583 

- Temple Al’er.n/iou tt/T^luhinr — 

duty oj— Necessity y proof oJ-^-Durden of py-of. 


Hindu Law— contd 

A mortgage of trust property by the Mahant of a 
Hindu shrine effected after the creditor had satisfied 
himself as to the existence and nature of valid 
necessity for the loan, is enforceable against the 
property mortgaged. 

The creditor is not bound to show that the monoy 
was actually applied for the purpose for w'hich it was 
borrowed. O Dcroa Bhabthi v Nagbsuwab Nath, 
23 0. C. ^20 544 

^A^iClOW 9 alienation hy—Necessity— 

Burden of proofs 

Where u widow purports to alienate a portion of 
her band's property in order to meet expenses 
of litigation iuctuTod for the protection of the estate 
against a hostile attack, necessity is not established 
unless it is proved that at the time the mouoy was 
actually advanced there was no money in the coffer 
sufficient for the protection ox tlio estate, and it is 
for the creditor to establish thattliore were no funds 
in the hauds of the widow siitBcient for the pi'otcc- 
tion of the estate against the hostile attack. 
Pat Narain Singk V. Sarjco SiNcn 486 

, alienation by —Necessity^ ptoof of — 

Independent advice^ whether necessaiy — Expenses 
incurred in proper munageinent, whether binding on 
reversioners 

When a debt is incurred by a Hindu widow who is a 
pardanashin lady, and the necessity for the loan is 
CNtablished and it is further established that 
the creditor made duo enquiries about the 
necossily, it is not necessary for the creditor to show 
that the lad}', in entering into the transaction, had 
iiidopeudcnt advice. 

A Uiudu widow is entitled to incur expenses 
necessary to the well being of the estate and to 
borrow money for thi.s purpose and such debts are 
binding on the reversioners. Pat Radii A KlsHCN 
V JiG Sauo, 3 U P. L R iPat.) U I 73 

. ■ , position of — Alienation by widow^ 

whether voul or voidable — Election by reversionary 
heir to treat alienation as nullity^ what constitutes — 
Steps< to avoid alienation^ whether must be taken 
before suit. 

A Hin' u Avidow is not a tenant for life, but is 
the owner of her husband's property, subject lo 
certain restrictions on alienation and subject toils 
devolving upon her husband's heirs upon her death. 
Her alienation is not, therefore, absolutely void, 
bat is primn facie voidablo at the election of the 
roverpionaiy heir. The institution of a suit by the 
reversionary licir for po8fies*ion shows his election 
to treat the iilienatioo as a nullity, and in such a 
suit it is neilher necessary for him to ask for a 
dccluration tliut the alienation is inoperative, nor 
is it essential that lie should lake steps, before 
the institution of tho suit to avoid tlie alienation. 
C Scr*iN Muiian B.^^khjkk v Haj Krishna Ghosh, 
3H C. L J. I9'h 25 C. W. N. 420 826 

. ttansfer by, without written instru^ 

ynent - lierersionery hutt by, for declaratory l elie/f 
v hether maintatnahle—Dcclarutionf whether should 
be granted 

In the cose of h iiiero transfer of possession on the 
part of a Ilimlu widow without a written instiument, 
a reversioner should not he given a declaratory 
decree, and, in any case, not unless there is cogent 
e\ iience tliat the conduct and <leclarations ac4*o?n> 
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panying the transfer clearly constitute an iniurv 
and It IS necessary to perpetuate testimony in favour 
of sueli rcvers.ouer. The reversioner has no 6.mh 
marketjUdc title wlucli can bo depreciated by such 
acts. N Ujaria v. Rosiianlal, 10 N. L. R. 20« 

^ m 34^ 

of— Donee, c$tate taken 

hy—Oift over, validity of. 

testator ccutained the follow, 
ingclause:— My wife will be the owner of this house 

bho will be at liberty to ulionato it or dispose it of 
accoidiug to her wishes. None of my descendants will 
have any concern witii it during her lifotiino. If mv 
wifo does n.ifc give or alienate it to any person, it will 
lenmiii tlie joint property of my grandsons”; 

,, ‘ 1 “*' "ulow obtained an absolute 
estate in Iho house under the Will- 

In interpreting a Will the whole of it must be read. 

must receive its literal construction, its 
voiding must bo construed in its plain ordinary 

k^hmi'lrt !'* obvious sense, no portion df 

It should bo treated as redundant and contradictory 
and the ambitions and wishes of the testator with 

u,,W ““Plios ‘absolute ownership* 

unless there is anything in the context or surround. 
.r|gcircutnstaiicea to qualify such meaning, and it is 
not so qualified by the fact that the donee is a widow 
It an estate is given in terms which confer an 

absolute estate to a named donee, and, then further 

I Jiro Riven merely after or on the tormina, 
tion of that donee s interest, and not in defeasance 
of It, his absolute interest is not cut down and the 
further interoats fuiL 

When an absolute interest lias been given to the 

first taker, followed by a gift over of what may not 
bo .-squired by lum, tho gift „vor. thooRh oMohod 
in the most direct and precise words, is void for 

Lal V. Nihanjan Das 619 
MUnai, inio^id— Endoio’cr, whether estopped from 
denying validity ^ Paper Currency Act (11 of \910J 

Inasmuch as by virtue of section 26 of the Panor 
Currency Act, a /mndt made payable to bearer on 
demand is invalid, the endorser of such a hundi is 
not estopped from denying its validity on this ground 
as against his endorsee, lyi Alaoapi'a Ciiettv u 
Alagapi'a Chettiau. 39 M. L. J. 673; 44 m ij .7 

, suit on—IIundi not properly stamped— 


ri92i 

In^m— Enfranchisement ot Inam grants, effect of^ 
Minemls, riyht to, whether passes—Madras En 
franchised Inams Act (IV of 18h 2;— ifadras /nam 
Act (Vm Of t8^9)-Titlc.deede iZx 

Commisstoncr, effect of~Graut, covsfniction of 
All mam grant may be no more than an assign, 
ineut of revenue, and even where it is or includes 
a graiit of land, what interest in the land passes must 
depend on the language of the instrument and the 
circumstances of tho case. 

Without apt words such a grant does not pass 
tho right to lumcrals. ^ 

Title-deeds issued by tho Iwam Commissioiicr in 
Madras onii confer no higher title than was original, 
ly granted; they cannot vest in the /namdars a 
subject-matter not already belonging to them. 

The fact that the Atadras Government in its 
standing orders at one time disclaimed the mineral 
riglita in enfranchised inam lands does not preclude 

oV claiming those rights. 

V. bKCRETARV OK STATE FOR IvDIA V SrINIVASA 

Chariab, 40 M. L. J. 262; ,1921) M. W. N. ID; 

^ 2. I; 3,1 C. L. J 280. 

1.1 L. W. 592; 44 AI, 42 ; 25 C. W, N. 818 230 

In^me Tax Act (VII of 1918), ss. 5 

* * Royalties^ uthether profite of business— 
Amount paid as cesses, whether to be deducted in 
assessing income — Income, meaning of. 

The owner of a coal mine rocoiviog royalty upon 
ooal IS not a person earning profits from a busiuease 
His income falls under section 6ivi . Income Tax 
Act, ns an income deriyed from other sources and 
should be computed in accordance with the provisions 
of section 11 of the Act In assessing such income 
no deduction can be made in respect of tho amount 
paid as cesses. 

The term income” may be described as the 
annual or periodical yield in money or reducible to 
a money. Value arising from the use of real or personal 
property or from labour or services rendered; but in 
some oases, e g , income derived from house property, 
tho yield must bo taken as the bona fide annual value, 
and not necessarily as tho actual yield. Pat Jyoti 
Prasad S.ngh Deo, In the matter of , 6 P. L. J.6’; 

2 P. L. T. 183: (1921) Pat. 81 357 

' S. 51. See Excess Profits Duty Act, 
Sen. II, CL. (I • £6^ 


,j, . , ,, oiutnpea — 

Ilainliff, whether can succeed on proof of oriuinal 
consideration. " 

When a cause of action for money is once complete 
in Itself, whether for goods sold, or for money lout 
or for any other claim, and tho debtor thou gives a 
bill ()r note to tho creditor for payment of tho moiiev 
at a future time, tho creditor, if the bill or note is 
not paid at maturity, may always, as a rule, sue for 

the original eonsuleration, provided that ho has not 

endorsed or lost or parted with the bill or note 
under such circumstances ns to make tho debtor 
h^.blo upon ,t to some third porsou. Pat Ram 
rVARMX b^UU V. lACIlMl PllA.SAD SaHU, 2 P. L,. T. 323 


Indemnity** bond — Covenant to pay ^Sale of 
«peci^c property in case of /ai7ur^ to pay — 
Mortgage, whether created— Priority, oxer inters 
mediate mortgages. 

An lodomDity-boud executed by a vendor of 
immoveable property in favour of the veudoe which 
covenants for tho payment of compensation to the 
latter if he is deprived of possession, and which 
provides for tho sale of certain spooifio property to 
secure tho payment of oompensatiou, is sufficient for 
tho creation of a mortgage in respect of tho property 
so spociliod, and such mortgage has priority over 
intermediate mortgages created at a time when 
there was no debt owing by tho vendor to the vendee. 
IVI Naravanasamv lUo V Kamasamv Naickbr» 12 

L W. f574 6 I I 

I n sol /en Cy • Bankrupt. undischarged, after* 
acquired property of. title to — Stranger, right of, to 
dispute. 

It is not open to a stranger to dispute, as against 
an undischarged bankrupt, hia title to after-ac<)air« 
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Insolvency— coDcid. 

ed property, without alleging and proving that the 
Official Assignee has intervened. C Dasabatht 
S iNiiA V. Maiumolya Asu, 47 C. 981 977 

— Property alleged by creditor to belong to 
insolvent— Possession taken by Itcceiver—Snit by 
actual owner against creditor for datnageSf whether 
maintainable. 

At the iastance of a creditor of un iusulvenl certain 
property which the creditor alleged belonged to tho 
insotvent was taken possession of by the Heceiver, but 
upon an objection by the real owner, the property 
was restored to him. The owner of the property 
then brought the present suit against the creditor 
for damages for wrongful seizure : 

HsW, that the suit was maintainable, and that it 
was not necessary to sue the Receiver. A Binda 
Pbrsbad V. Bam Chandkr, 19 A. h. J. 277; 3 U P. L. 
R. (A.) 42 821 

Interest* excessive rate off whether recoverable. 

A mere finding that the rato of interest in a 
mortgage* bond is excessive is not sufficient reason for 
refusing the plaintiff interest at the rate embodied in 
the contract. C Dinebs Chandra Suaua v. Safer 
Ali Manual 693 

“■ Rate stipulated in mortgage-boTid excessive— 

Hardshipf whether ground for disalloxoing rate* 

In the absence of any evidence to show that a 
money-lender has unduly taken advantage of his 
position, mere hardship would not justify a Court 
in disallowing the rate of interest stipulated in a 
mortgage-boudf even when the transaction ap- 
pears to be undoubtedly improvident. C Maduv 
Manqal Sadro V. Gocr Sundar Swarnakar 733 

Interest Act (XXXII or 1839), s. I- 

Contract for payment for work within reasonable 
time after inspection and approval — Tender of 
on completion of work ^Interest, claim fOTf from 
date of tender. 

Under the terms of a building contract it was 
stipnlated that defendant was to pay plaintiil for 
work done by the latter within a reasonable time 
after inspection and approval by the defendant. 
The plaintiff tendered his bill immediately on com« 
pletion of the work and claimed intorcst from tho 
date of tender • 

Held^ ( 1 ) that interest ooold not be claimed under 
the Interest Act as there was no provision for the 
payment of a sum certain or for the payment of such 
sum on a certain day ; 

(2) that the claim for interest was not covered by 
the proviso to the Act. IVl Rajah of Pittapur v. 
Ballapraqada Pallaubaju, 12 L, W. 5fi7j (1920) 
M. N. 717; 40 M, L. J. 18 353 

^ S» 1 —Ci'jil Procedure Code (Act V of 

1906J, 8. 3^~Unliqu{dated damageSf suit for— 
Interest, pendente lite, whether can he claimed. 

In a suit for the recovery of money reproeonting 
the depreciation in the value of goods supplied 
interest cannot be claimed during tho pendency of 
the suit, as the amount claimed is not a “debt*' uor a 
sum certain*' within the meaning of section i of the 
Interest Act, but is unliquidated damages, and interest 
does nob run on such damages. C J. W. Crewdson 
V. Ganbsh Das Hari Box, 32 C. L. J. 239 28d 


ItmatYI, what it mporfs— Taluk, meaning of— 
Tenure, transferability of — Marfatdari receipts, 
whether proof of non-transferability—Qrant of tenure 
for indefinite period, nature of. 

As applied to a tenure in the permanently 
settled parts of Chittagong, the word 
primarily imports a pernkanent, heritable and trans- 
ferable tenure. 

A taluq is prima facie a permanent tenure and is 
transferable. 

The fact that rent i^eceipbs are granted ‘Snar/’af* 
darV* iu tho name of an original grantee is nob con- 
clusive to show that the tenure is nob transferable. 

A grant made to a man for an indefinite period 
enures, generally speaking, for his lifetime, and 
pas es no interest to his heirs, unless there are 
some words showing an intention to grant nn 
hereditary interest C JooEsii Chandra Roy r. 
Makbcl Ali, 47 C 979; 25 C. W. N. 857 984 

JudgrmentS m prevtaus salts not inter partes, 
admissibility of— Evidence Act (I of t872J, s 13, 
Where a party sets up a particular right judgments 
not inter partes in previous cases in which a similar 
right was asserted, are admissible in evidence under 
section 13 of the Evidence Act U P B R Kallu 
Misir V. Bhagwati Singh, 2 U. P. L, R, (B R » si 

142 

vlurlSdlCtlOn — Decree passed without Jurisdic^ 
tion, uhether nullity— Accounts, suit foi—Prelimu 
nary decree— Suit, transfer of, to highei' Court- 
Court, whether can ignore preliminary decree, 

A decree passed without jurisdiction is not a 
nullity bub may bo set aside by appeal or revision ; 
till it is so set aside, it is good, whatever the defect 
of jurisdiction may have l^en. 

Plaintiff asked for a rendition of accounts and 
valued his suit at Hs 13^ The Munsif dismissed 
the suit. On appeal the District Judge passed a 
preliminary decree aud remanded the suit to the 
Munsif for taking accounts. The latter, finding that 
a sum beyond his pecuniary jurisdiction was dis- 
closed by the account as being duo to the plaintiffi 
transferred the case to the Subordinate Judge, who 
ignored the District Judge's decree and ordered the 
case to be tried de novo : 

Held, (I that all proceedings taken on the valua- 
tion furnished by tho plaintiff were taken with 
jurisdiction ; 

(2; that tho Subordinate Judge, in any case, could 
not ignore tho decree of the District Judge ; 

(H) that the Subordinate Judge mitst, therefore, 
take as his starting point the preliminary decree 
passed by tho District Judge. L Kamji Lal r. 
BrjAN Lal 352 

Jurisdiction of Civil Court — Partition 

of dwelling-house. 

A Civil Court has jurisdiction to partition a 
dwolling-bouBo situate in a village along with its 
chabutrn, as the latter is only an appurtenance to the 
dwelling-house, and as no question of tho division of 
a ground-site at all arises in the case. O Tajammul 
Husain V Bande Raza, 7 0. L, J 638; 23 0 C\ 2H| 

433 

Jurisdiction of Civil and Revenue 

Courts — Additional sum agreed to be paid by 
tenahf, suit for, cognisance of, 

A suit to recover any additional sum which a 
tenant agrees to pay for bis use and occupation 
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Jurisdiction of Civil and Revenue 
Courts- coDuld 

of land is cognizable by a Civil and not a Kent Court. 
U P B R Maharaj AuDUi-r-A, 2 U. 1’. f, R. 
(B. Il)9i 255 

Ejoctinent—’Ienants, dispute between — Proce- 

dure, proper. 

'J'he Civil Court has jutisdiction to eject a tres- 
passer, but the mere denial by a sub-tenant of his 
tenancy does not make him a tiespasser. 

Where in a suit for ejectment the defendant is 
described as a sub-tenant, and lie denies the sub- 
tenancy and practically sets up that he is the tenaut- 
in-c)iiof, it is opmi to either <if the })arties to seek in 
the Civil Court a declaration that he is the tenunt- 
in-chief, as that Court is the proper Court to try all 
disputes between rival claimants to a tenancy, and 
if, in such a suit tlio Court finds that the defendant 
is a sob-tonant, it ought not todocrco possession and 
damages ; the proper decree is fora declaration that 
the plaint iff is entitled to hold as tennant-incliief* 
A Hahiuuan LaI/ V. Nacuasgi Kunwak, 2 U. W L, 
R. (A.).3‘'2 61 a 

Itent^frce suit by, to recover rent 

fvronyhj realised by zemindar, uhethcr cognisable by 
Civil Cvuti-^ii^iestion of .stalHS of plaintiffs 
A suit by a rent-free grantee to recover the 
amount of rent NvrongfuUy realised by the zemindar 
is cognisable by a Civil Court, even though it is 
necessary in such a suit for the Court to decide the 
({Uestion of the status of Ihe plaintilf in relation to 
the land in question A Sant Fa\sAii v. Bahadur 
SCN(iir,r2 U. P. h. It (A.) 41U; 111 A. L. J, 72; 43 A. 
403 83 1 

Jurisclictlon of Revenue Court— 

Tenant^ status of — Qnebtion raised in Revenue Court 
— Court, duty of. 


Where the question of the status of utouaiit is raised 
before alicvenue Court, that Court must decide what 
the tenant’s status is or decide that ho has pritna facie 
uridor-propriutary rights, in whicli case either party 
must go to the Civil Court for a decision on the 
(|uestiou of under-j>roprietury title. U P B R 
Mukutah-ul-Hulia V, Bakhtawar Khav, 7 O. L. J. 

(B R. <;69 7 13 

Land Acquisition Act (I of 1894), 

SS# 1 If — Acquisition of land for purposes of 
quarrying ^Compensation, method of assessing* 
Where a piece of laud is compulsorily acquired for 
quarrying purposes its special adaptability fur 
quarrying is an element for considoratieii in fixing 
the amount of compensation, and the bnsis for 
calculating the amount to bo awarded is the present 
value of what might bo expected to be realized in 
the future, IVI Raghu.natiu Rao v. Secrktary or 
St\tk you India, 39 M* L. J* 623; 19 Oi AI. W. X, 
75P; 28 M. L. T. 397; 13 L. W. \ h 44 M 261 187 

■ - ^ SS- 1 6f 3 1 f 47— City of Bombay 

Municipal Act (II of >?. iH— Acquisition of 

land by Government on behalf of Municipal Com- 
missioner of Bombay — [.and when vests tn Commis- 
sioner Monthly tenancy, whether determined — 

meaning of — Procedure — Bombay Rent ( War 
Restriction) Act (II of 1918J, s. P, applicability 
of, to land acquired under the Land Acquisition 

Act* , . , 

The interest of a monthly tenant lo property which 
is being aeijuiroil under the Lund Acquisition Act 
comes to an end when the property vests in ihe 


Land Acauisition Act coucld. 


Collector under section >6 of the Act- The effect of 
the acquisition and the resultant vesting is equally 
effective and complete in the case of acquisition 
undertaken by Government on the application of the 
('ommidsiouer iindor section 91 of the City of 
Bombay Municipal Act. 

The vesting contemplated by section 91 of the City 
of Bombay M unicipal Act is sucli as would result 
under the Land Acquisition Act» 

Section 9 1 of the City of hombay Municipal Act 
pro tanto modifies the provision.^ in the Land 
Acquisition Act si as to To$t the property in Mio 
('orporation on payment of compensation awarded, 
instend of in the Government and, therefore, no 
transfer from Guvernmont to the Corporation is 
needed, 

Tlio provisions of section 31 of the Land Acquisition 
Act do not apply in the case of acquisitions made by 
virtue of th(' ]irovisions of section wl of the City of 
Bombay Muuicipul Act and payment of the com- 
pensation amount by the Commissioner is enough. 

Tho Crown is not bound by tho provisions of any 
Act unless directly or by necessary implication 
reforred to therein, and for this purpose tho Crown 
means not only the King but also Oincers of State 
acting on behalf of the Ciown in discharge of their 
executive duties. The provisions of tte Bombay 
Heiit Act, therefore, cannot affect the rights and 
powers of Government and their Officers under the 
Land Acquisition Act. 

Tlie Bombay Hcnit Act was not intended to apply 
to premises acquired under the Laud Acquisition Act 
for public purposes. Tho whole object of such an 
acquisition is to get tho land immediately for useful 
public purposes and it would bo defeating that object 
to lay down that tho public body acquiring the laud 
is not entitled to immediate possession. The general 
provisions of the Kent Act cannot bo held by 
implication to repeal and override particular and 
special enactments like the Land Acquisition Act 
and the Municipal Act. B Bomday Ai unicipality v# 
M. Damodar Bro.s , 23 Bom L R. 86j 45 B. 726 57 I 


Landlord and tensint— Acceptance by 

landlord of reduced rent Jor long time, iohether 
conclusive to show that stipulation for payment 
of full rent teas not intended to be acted upon» 

Tho fact that the landlord lias received rent for 
a long lime at a i*ate lower than that stipulated 
for in a kabuliyat, is not conclusive lo show that 
tho stipulation in tho kabuliyat as to the paymeu 
of tho full rent by the tenant was never intended 
to be acted upon, or that ilieio was a waiver of that 
stipulation. C Golak bEHAKiBHOHMIS U MA^•l^nRA 
Chandra Nandi 


Ejiciment— Joint holding Partition pro. 

ecdingx yending-One proprietor, whether can sue 

not open to one of two recorded propnetora 
ft holding in respect of which 
■tition are pending to v. 

,ant for eiectuiont- U r* o K 

M Das. 3 D P. L. R. (B R.. 97 

— Ejectment— Notice, cancellation of— I rmia 


loio proof of under proprietary rights 
. a ...it to coutet a notice -f 
rt ought to cancel tho notice on the tenaii p 
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Landlord and tenant- coutd. 

ducing prima facie evidonco that ho holds on an 
under-propriolai-y tenure. U P B R Kallu Misik 
V. Bhagwati Singh, 2 U. P. L. R. tB. H.) 81 14^ 

Ejectment — Tenant permitted hy landlord 
to conlintie ajter termination of lease — Landlord, 
right of, to eject, 

A landlord who permits his tenant to hold on after 
expiration of the terra of fcho lease is not thereby 
precluded from ejecting the tenant, U P B R 
Court of Wards, Ajodhya Estate v. Rachubar 
Singh, 7 O. L J. iB. P/ 6b7 625 

— — Qrove— Portion of land denuded of trees 

land, character of, whether affecUd—Re^entrtj, right 
of, whether comes into existence. 

The mere fact that a portion of a grove has become 
denuded of trees is not sufficient to deprive the land 
of its character of a grove, so as to give the Zemin- 
dar the right of re-entry in respect of the land as 
a whole, or in respect of any portion of it or to a 
declaration that the land is no longer grove land. A 
CiioKUEY Lal v» Bkhari Lal, 18 A. L. J. ^*20 2 U. 

L. R. lA ) i 92 I 15 

' Kabuliyat, provision in, for payment of 

increased rent on land being 7neasurcd^ Increased 
rent, date from which recoverable 
Where a kahxdiyat provides for the payment of 
increased rent on the measurement of the land 
leased, such increased rent can only be claimed 
from the time the land is measured, and not from 
any anterior date. C Jatinduanatii Chowdhcry u. 
Ajoduaya Nath Nandi 743 

' Lease — Breach of covenant — Right of re-entry 
— Waiver, 

A right to ro enter for breach of a covenant in 
a lease is waived by the lessor’s bjingieg an 
action for rent accruing subsequently to the breach 
with knowledge of its existence, PSit 1 lewiibllin 
V. Ali Asgar 4?6 

~ Occupancy holding ^Rent, payment of, by 

iejiant for himself and deceasoi brother — Lump 
receipt granted by landlord ^Receipt, whether 
admission of tenant*s succession to brother's holding. 
The fnetthata Zemindar gives a lump receipt for 
rent paid by a tenant for his occupancy holding as 
well as for rent on account of bis brother's holding 
subsequent to the latter’s death, is not tantaiuoiiiit to 
an admission by the landlord that the tenant Ims 
succeeded to bis deceasi'd brother’s holding as 
Occupancy tenant. U P B R Biiooda v. Morari 
Lal, 2 U. P, L. R iB K.l 83 219 

■ Rent — Tenant holding cultivated and wa- 

cultivated land — Ejectment from cultivated portion 
—Rent payable for remainder, 

A tenant who bolds both cultivated and unculti- 
vated land— the latter under a grove- ten iiro — at a 
certain rental, and who is ejected from the cultivated 
portion, is liable to pay proportionate rent for the 
remainder. O Tuakoracn (Jirraj Kcmvar v. 
Chandra Sekhab, 7 0. L. J. B37i 2 U. V. L. (J C.) 
198 462 

• Tenancy, transferable, proof of. 

In a suit for possession by tho lamllord against 
the transferee of a tenancy which was created 
before the passing of the Transfer of Property Act 
and was not for tho purp^no of iv.ideuco, tho d«v 
fuadaub must establish that tho tcuaucy was 
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Landlord and tenant — concld. 

transferable onder the law as it stood at tho tinio 
of its inception. The fact that it is heritable does 
not make it transferable in tho absence of a 
custom to tho contrary or an express contract to 
that effect. C Sulin Mohan Banbrjee r Haj 
Krishna Ghosh, as C. L, J. 19?j '25 C. W. N 4?o 

826 

Tenant, whether can acquire mir&s rights by 

adverse possession—Mortgage— Tenant, possession 
of, whether can be adverse against landlord during 
continuance oj mortgage, 

A tenant can set up against his landlord a claim 
to hold under more favourable terms of tenancy than 
those which the landlord is prepared to concede 
and ho can acquire such rights by prescription! 

w here, however, tho landlord has mortgaged liis 
interest in the land, tho possession of the tenant 
cannot bo adverse to the landlord till the mortgage 
is redeemed. B Gitab\i Biiau Rajuane v Krishna 

Mamiari Shinde, 23 Bo-m, L. R. 119j4» B (56i 913 

'I'rees, property in~'‘Timber,'' mea 7 »’n^ o/— 

Bamboo trees, whether timber. 

In the absence of a custom to the contrary, the 
property in trees or in that which is likely to bccomo 
timber, is in the landlord, and the property iu bushes 
iu the tenant, 

By the term “timber” is meant properly such trees 
only as arc 6t to b3 used in building and repairing 
lioiises. Bamboo trees fall, therefore, under the 
category of timber. Pat Ramesiuvar Singh v. 
Basudkva Singh, 6 P. L J. 127 52| 

Lease— A.«isf7i>ncnf o/ lease - Assignee, liability of, 
covenants, extent of. 

No action of covenant will lie against an assignee 
of a lessee except for breaches of covenant occurring 
while he isai^^igaeo. Pat bh urfiNDKA Nath Bose 
u Ami Pka»ao Singh, 2 l\ L. T, i;c; 3 U. P, L li 
IPat.) 3i (1921J Pat 74 297 

- ■ ■ — " Covenant for renewal at option of lessee— 
Rule against perpetuities, whether applies^Covenant 
whether cnforcible—'Xransler of Property Act (IV of 
1882^, 14. 

A covenant in a lease to renew from time to time 
at the option of the Icdscc is a covenant running with 
the laud and is not subject to any rule uguinst per- 
petuities, and 13 onforcible if the intentiun iu that 
bf’hulf is clearly shown. fVI Tkllichlbuy Piciiu 
Naidu r. jAFKhRsoN, 12 L. W. 670j {\bZij M. W. N. 31* 
4t M. 23P; 41 M. L. J. 94 59J 

— — ■ ^ Lessee continuing in possession for more 
than \2 years, status of — Adverse possession— Limita* 
tion 

VMioro a person kohls a village under a lease 
continuously for more tJjan 12 years paying tho 
rout stipulated and not sharing the profits of the 
village with tho lessor or his co-sharers he acquires 
the limited interest of jjorpetual lessee under tho 
lease by force of udversu possession. His taking 
possession under flie lease operates as a complete 
ouster of not only the grantor but of every other 
co-sharer of liis, the possession of tho lessee being 
adverse against them all, and limitation for a suit 
to deprive him of possession runs from the date of 

mull posFCK ;f ’u. O Fvcae Ha^ t R' q^rvA Kiianam 
7 0 L. ^0 2 717 
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Legral Practftionei*s Act (XVIII of 

1879), S. 36 — Order (Uclartng person to be a 
tout ^ Authority by u)hom such order to be made. 

An order under section 36 of the Legal Practi- 
tioners Actf declaring a person to be a touc, made by 
a District Magistrate upon evidence recorded by a 
Subordinate Magistrate is not a valid order. Such an 
order can only be made by the authority mentioned 
in the section upon evidence recorded by itself, O 
Nafah Chandra Domb, In the matter off 24 C, W, N, 
1074; 2i Cr L. J. 20) 321 

Letters Patent (BomO^ss* 15^ 369 44 

— Civil Procedure Code (Act V of I908y>j S8. 4^ 98 
— Procedure — Letters Patent Appeal ^Special form 
of procedure, whether affected 6|/ s. 98— Coi^ts. 

Section ^6 of the Letterj Patent of Bombay pre- 
scribes a special form of procedure, by which, if the 
Judges hearing an appeal are equally divided, the 
opinion of the Senior Judge prevails, 

The provisions of this section are not controlled by 
section 08 of the Code of Civil Procedure, which 
provides for a reference of the point in dispute to 
one or more other Judges 

In this case the Board, having all the materials 
before them, wore willing to decide the question at 
issue, but the appellant would not consent to this 
being done. The Board in consequence reserved the 
costs of the appeal and all other costs since the error 
of procedure occurred, and intimated that the 
uppollant might bo made to pay these even if 
ulimately successful, P C Bhacdas Shivdas v. Um 
Gclab, 40 M. J. L. 519; 25 C. W. N, 005; 33 a L. J. 
488; 9 A. L. J. 40o; 23 Bom. L. 11 62J; 3 D P. L, 

11 iP. C.) 22; 14 L. \V. 7; U921) M. W. N, 408; 29 M, 
L. T. 3:0; 45 B. 7l8 822 

— — (C&L)^ CiSt I 3f I S —Appeal ^Order 
of Single Judge of High \ Court transferring 
suilf Jiaf ure oj — Or<ier, whether appealable. 

An order mado by a Single Judge of tho High 
Court under clause of the Letters Patent, trans- 
ferring a suit from the Calcutta Small Cause Court 
to tho High Court for trial, is not a judgment 
within the meaning of clause 15 of tho Letters 
Patent, and is consequently not appealable. C 
KHATIZAN V. SuNAIRAM Uaulatkam, 47 C. 1104 

963 

^ cL I5« See CiviD Procedure Cook, 
s- 104 274 

— (L h r«)« CL 1 0 — Appeal — Limitations 
extension of — Court closed on last day of limitation 
— Appeals whether can be presented on re*opening 
nf Court. 

The period of limitation for an appeal undsr tho 
Letters Patent is governed exclusively by the rules 
mado by the High Court The provisions of tho 
Limitation Act do not apply to such an appeal. 

When the period of limitation for presenting a 
Letters Patent Appeal expired tho High Court was 
in vacation and tho appeal was presented on the 
day tho Court re-opened : 

that the appeal was barred by time. L 
Pattbh Muhammad u. Chotuu Bam 737 

Life Assurance Company — right 

off to receive commxssion on premia paid sabseiiaent 
to his dismissal. 

In the abiouce of a dehnito agreement to that 
oSoot, an Agent of a Life Assurance Company is not 
entitled, on the tenniuation of his services, to com- 


Life Assurance Company — concldv 


mission on subsequent premia paid by policy-holders 
in respect of policies secured by him, as his right to 
receive commission on such policies lapses on his 
dismissal. (VI Empire of India Like Assurance 
Co. Lto„ Bombay v. Nanu Aitab, 39 M. L. J. 677; 
14 L. \V. 616; 11920) M. W. N. 770i 29 M. L. T. 40; 
44 M. 170 69 

LI m it Ion -^Decree directing payment within 
certain time — Court closed on last day^Paynwnt 
made on day of re-opening — Decree, whether complied 
with. 

Where a party is required by a decree to pay a 
certain sum of money within a certain period, and 
on the last day of that period the Coart is closed, 
the payment of the money ou the first day on 
which the Court re-opens is a payment in com* 
plianco with the decree A Beoti Ram v Sita Ram, 
19 A. L. J. 49 894 


Limitation Act <1X of 1908), ss. 4, 

I 2— Time requisite for obtaining copy of judgment — 
Limitation, expiry of, during vacation— Application 
made immediately on re-opening oj Court— Time 
spent in obtaining copy, whether can be deducted. 
Where the limitation for filing an appeal expires 
during the vacation of the Cohort, the appellant is 
entitled to make an application for copies on tho 
day on which the Court rc-opens after the vacation, 
and is entitled to add to tho period of limitation the 
timo spent in obtaining the copies, Pdt Fabzind 
Ali V. Abdul Hamid 493 

S» S — Appealf delay in filingSufficient 

cause for extension of time — Appeal led in wrong 
Court — Good faith, what is. 

Where the delay in filing an appeal is due to the 
fact that the appeal was at first filed in a wrong 
Court, this is a sufiicient cause for extending the 
period of limitation within tho meaning of section 6 
of the Limitation Act provided it is shown that tho 
appellant acted in good faith. 

An appellant acts in good faith who files an appeal 
in a wrong Court acting honestly under the advice of 
a Pleader 

•'In good faith** in this connection does nob mean 
^'without duo care or attention'*, but means “honestly 
though it may be negligently. B Dattatra^a 
Sitaram Gadkaki V, Secretary ok Statr kor 
23 Bom, L, H. 89; 46 B, 607 74^ 

. S« S — Pauper, application by, for exeats oj 

delay in filing appeal — Order granting application. 


whether can be re-considered. 

An ej> parte order granting an application for 
oxGUse of delay in applying for leave to appeal as a 
pauper, is open to re consideration at the 
of tho party prejudicially affected thereby, ” 
Krishnaswamv Natakar V. Veebappa Nayaea^ 

12 L. w, eoo ^ 

S. 6. See Civil Procedure Code, s^io^ 


s M, sch, I, Art. 62~-Scct\on u, 

benefit of, when can be elaimed^SuU to 
money paid u« patni rent, token no patm ta existeneo 

—Limitation, . ^ . 

In ordor to obtain the benefit of section U o* 
Limitation Act, it ie ossontml that tho 
tho timo spent in prosecuting which la sought 
exoluiled, should be between tho contesting parties. 
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Limitation Act— contd. Limitation Act-oontd. 


The period of limjtatioD ooniaiiied in Article 62 of 
Schednle I to the Limitation Aot applies to a suit 
for the recov'ery of money paid as patai rent at a 
time-where there was no consideration for the pay. 
ment. C Janakinatu Sisgua Roy y. Bejoy Cuanu 
Maiiatap 698 

■ ^ 19* Contract Act, s. 25 5t4 

S» I 9 — Acknoicledgment — Debt referred to 
it% subseqttent document— Prestimpdon Acknotcledg* 
' ment of liability^ lohat amounts to. 

Where the ackaowledgment of a debt is contained 
in a document which does not include any definite 
and certain roforenoc to a debt, tho subject-matter of 
a suit, tho presumption, in tho absence of any other 
debt proved to exist, is that the debt acknowledged 
is tho debt under consideration, and the bui'deu of 
proving the contrary rests on the person disputing 
tho debt. 

. '^An acknowledgment of liability '' under section <9 
of the Limitation Act need not necessarily be in 
respect of the particular relief prayed for in a suit or 
application. It is a sutficient acknowledgment if it 
is of liability, whether pecuniary or in relation to 
other obligations, and is in respect of the property or 
right which is the subject-matter of tho suit or 
application The identity of the liability acknow- 
ledged need not correspond witli the nature of the 
relief which a plaintifF seeks on the cause of action 
which embraces his right, and upon which he comes 
into Coiu't, nor need the specification of tho nature 
of the property or right bo exact. O JAGt:3HAK 
SiKGU V Bir Ham, 7 O. 1. J. 45l{ 23 O. C. 17«; 2 U. 
P. L (J. Ow 1^2 189 

S. 20 • Interest^ payment of as such— 

Civil Procedure Code fAct V of 1905^, 0. XXI, 
r. 2 (l)^Decree payable by instah/ients — Applica^ 
tion for execution— DecreeJwlder, whether can certify 
payment of interei^t as such. 

. Where the bolder of a decree payable by iustaU 
ments applies for execution thereof, it is open to him 
to extend tho period of limitation, under section 20 
of the Limitation Act, by entering in his execution 
application a payment on account of interest as 
such towards all overdue instalments. S Pahlumal 
SXWANMAL V SlUIK, 14 S. L. U. 19S 935 

S. 23 — Nuisaftce, whether eontimiiny 

wrong. 

The causing of a nuisance is a continuous wroug 
independent of contract and a fresh period uf limita- 
tion begins to run at every moment during which tho 
wrong continues. L Kckn-uo-dis c. Altak Ahmad, 

529 

— s. 23, Sch# 1, Arts. I TO, 144 

— Suit for injunction directing removal o/ehhappars 
— LimiUition applicable ^Erection of ohhappars, 
whether continuing tcroiig. 

Plaintiffs, tho owners of a courtyard, alleged that 
the defendants had erected ckhappars, or tbatclied 
sheds, in front of their house uud asked for a per- 
petual injunction directing thorn to remove ti e 
chhapars and restore tho courtyard to its former 
condition \ 

Held, 1 1 ) that although the injunction would have 
the effect of restoring tho courtyard to a btate in 
which tho plaintiffs would ho able to liuvo a more 
extensive use of it, the suit was vssoiitially one for 
tho issue of an injiiuetiou and was governed by 


Article 120 of Schedule I to the Limitation Act and 
not by Article 144; 

(2) that the moment the chappars .were erected 
the injury sought to be removed by the issue of an 
injanction was complete, and that there was no 
continuing injury within the meaning of section 23 
qf the Limitation Act. L Lal Singh v. Hiba Singh, 
3U. P.L. R.(L.j 9 20 

Sch. I« Art# 1 1 A ^Sale in execution 

•^Auction. purchaser rei>isted in taking possession — 
Investigation by Court — Court refusing to put htm 
in possession — Suit to establish title — Limitation, 
Where in execution of a decree property is sold, 
but the auction-purchaser is resisted in taking 
possession by a third party who claims the pro- 
perty as his, and tho Court, after iavestigatioui 
refuses to put the auction-purchaser in possession, 
the auction-purchaser’s remedy is to institute a suit 
to establish his right to possession of the property, 
within the period prescribed by Article II A of 
Schedule 1 to tho Limitation Act. A Ganpat Kai 
V. Hcsaim Begam, 19 A. I. J. 63 903 

' Al^ta I3f applicability of—Execu^ 
tion of decree— Attachment of property-^Objection, 
dismissal of — Attachment set aside— Suit by objector 
against judgment^debtor— Limitation. 

Where property purchased from a judgment.debtor 
was attached in execution of another decree against 
the judgment-debtor and the purchaser’s objection 
was dismissed, but the attachment was subsequently 
set aside on tho purchaser satisfying the decree t 
Held, that a suit by the purchaser for a declaration 
against his vendee, the judgment-debtor, was not 
barred by the fact that the order dismissing his 
objection was not questioned or set aside by a suit 
within tho period of limitation prescribed by 
Article 13 of Schedule I to the Limitation Act, 
inasmuch as that Article had no application to tho 
facts of the present case. Pat Lal Shaha Kado 
Mabto, 6 P. L. J. 85; (192 1 J Pat. e6; 2 P. L. T. 845 

849 

Arts. 47, 142 — Order atoard. 

ing posfeshion under s. 14'>, Criminal Pro‘ 
cedure Code, made without jurisdiction — to 
recorrr possession — Limitation applicable. 

Where in a procoodinj? imdor section 145 of the 
Ciiniinal Procedure Code an order is made awarding 
possession of immoveable property, but that order 
is made without jurisdictiou, a suit to recover posses* 
siouis, as regards limitation, govereued by Article 142, 
and not by Article 47, of Schedule I to the Limitation 
Aot. C'Buarat Chandra Deb u. Ham Sdndar 
Chowdruky 860 

Art. 61 — Suit to recover defeytd^ 

ant*s share of money expended in clearing canal 
— Limitation applicable. 

A private arbitration award provided, among 
other things, for the clearance of a canal by P., 
who was to recover from D. a certain share of the 
cost at the time of beginning the work P, cleared 
tho canal and brought the present suit to recover 
from D. his share of the sums spent in such 
clearance in six years. The question was as to 
what ponod of limitation was applicable to thg 
auit ; 
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Held, tbab the period of Limitatiou coutaiood ia 
Artiole 61, Sobedtile 1, to the Limitatioa Aot applied 
GO the suit, as tue mouey that rcpresoatod D.'s share 
of the clearauce expenses was clearly money paid 
by P. for D. S Tulsidas Dolomal v. Wadebo 
Allahbux Khan, 14 S. L.lt. 21 h 9/1 

— Sch. I, Arts. 8i, 181, 162, 

Expl. 1 — Suit by surety against principal -^Paym 
'tnent made by surety into Court to satisfy decree 
— Limitation^ commencement of — Execution of decree* 
Article 81 of Schedule I to the Limitatiou Act 
makes limitation begin to run from the time when the 
surety pays the creditor, and the principal debtor 
remains liable to be sued for three years only after 
this payment has been made. 

Where the payment made by the surety is made 
in satisfaction of a decree obtained by the creditor, 
limitation as against the principal begins to run from 
the date on which the surety pays the money into 
Court, and not from the date on which the creditor 
draws it out. U B Vinks 8 cpava v» Mavng Kin, 
3 U. n. U. (I920j 281 23 

"" ■■ "" Art* I IG^Morfyage ^ifortyagee 

agreeing to pay prior mortgagee ^De)aalt in payment 
—Payment made by mortgagor— Suit for damages 
—Cause of action, date of, accrual of — Limitation 
applicable. 

Where the parties to a mortgage agree that the 
lUortgageo is to j)ay off a prior mortgage when 
he ideases, he being solely responsible for any interest 
which might accrue under the prior mortgage, and 
where owing to the default of the said mortgagee 
the amount due ou the prior mortgage with 
interest is paid by the mortgagor, the cause of action 
for a suit by the mortgagor against the mortgagee 
for damages accrues when he is dumnitiod and not on 
the dale of the mortgage. To such a 6 uit the period 
of Limitatioa contaiuod iu Article 116 of Schedule X 
to the Limitation Act applies, H Isufii 1 'eksuad i\ 
MoiiAMMAO »AM1, lU A. L. J. 81 829 

'■ Al^t# 1 18 — Adoption, suit for 
declaration of invalidity o/— Computation of time 
— Fraud or inaction of nearest reversioner, whether 
Ogives fresh starting point to next reversioner* 
tort A suit for a declaration that an adoption is invalid 
is a representative suit, which the nearest rever* 
eiouor is entitled to bring on behalf of the w*hole 
body of reversioners, bora or unborn, >Yithin the 
period prescribed iu Article lib of Schedule I to the 
Limitation Act, 

Time begins to run against the >vholo body of 
reversioners from the time that the adoption comes 
to the knowledge of the neict reversioner and fraud or 
iuaotioo on bis part would not give a fresh starting 
point to the other reversioners or stop time running 
which had begun to run against them all. if| 
PoLBrEDUI VSNKaTASIVAYYA V. FOLEPEDni Adbnna, 
12 L. W,4yy; ay A1. l. j. 62 I 5 (ly^u; M, W. N, 

29 M. L. T, 43) 4i M. 218 9a 

■ Art. 120. See Bengal 
ANCY Act, s. 168 5^9 

' ■ • - ■ - — Arts. I 20| 124 — Trusteeship 

with power to appoint successor, whether recognised 
by law. 

When title to an otiico has been oequired by 
statutory operation, whether under Article 1 ..U, 124 
pr 144 of Schodulo I to the Limitation Act, the 


of the true owner is not revived by re-entry, in other 
words, even if the lawful owner should re-acqoire 
possession, he is not thereby remitted to his original 
title* C Kassim Hassan v, Hazea Begum, 32 U. L. 

J, 161 165 

SCh. If Arts. I 20 f 132 — itortgago, 

payfnent of priorSubsequent mortgage, invalid 
— Charge, whether created — Declaration of charge^ 
suit for — Limitation. 

Plaintiff lent defendant a sum of money to 
enable the latter to pay off a mortgage on his 
property. Defendant executed a mortgage in favour 
of the plaintiff for the amount of the sum lout, which 
was, however, invalid for want of duo attestation: 

Held, ^1; that the plaintiff was entitled to a 
declaration tliat he had a charge upon the property 
to the extent of the money advanced by him; 

that the limitation for a suit to declare the 
charge was provided in At tide 120 of Schedule I 
to ttie Limitation Act and began to run from the 
date on which the money w*as advanced. 

Article i32of Schedule I to the Licnitation Act 
applies only to a suit brought to enforce a charge 
in existence and recognised at the date of the suit, 
BuuHoTALALKAnsANDAsv, Vishnu Ganesu Goeualk, 
23 Bom, L. li, b4; 46 B, oy7 9U3 

; Arts. 131, 144 — luamdar— • 

Suit to recover assessment— Advet'se possession— 
Limitation. 

A suit to recover assessment by an Inamdar 
against a person who claims to have purchased the 
Ituxrndar's rights is governed by Article t44 and not 
by Article A3i of Schedule 1 to the Limitation Aot, 
and limitation begins to run from the date of the 
first non-payment of assessment. 

Article iol of Schedule 1 to the Limitation Act 
applies only whore the relationship of landlord and 
tenant or superior holder and occupant is established# 
Whore no such relationship has over existed, that 
Article ia not applicable. B Buimabai PADArrA 

Desai V. SWAMIRAO SIIKINIWAS Parwati, 23Bom, ^ 

K. lOOj 46 B, 638 

Art. 132’^Horlsagc—Loan of 

paddy secured by mortgage— Suit to recover money 
due — Nature of suit^ Limitation applicable^ 

D* obtained a loan of a quantity of paddy upon 
a mortgage of Jiis property, covenanting to re-pay 
the loan with interest within a certain time, an 


dipulating ttat, in case of default, the mortgagee 
20 ulU rcahso by sale of the property mortgage . 
D, made default aud the present suit was brougnc 
Yithin 12 years of the duo date of payment or 
‘ocovery ot the money with interest, aud the questi 
vas whether the suit was w'ithin time ; 

Held, that the suit was one for enforcement ox 
Douoy charged upon mortgaged property ^vithin o 
aeaning ol Article IM, SobcUulo i, to the Limitation 
let, aud having boon brought within the 
)rosoribod hy that Article, it was not barred J)y 
imitation. Uinauandho Maiti v. Bishno 

la 0, L. J . 221 yYrt. I34~s«it to recover, on 
nf t,naK nroBcrttce alienated — Xfimitat»o»i 


terminus a quo. .. 

Thcperiotl of limitation applicable to a smt to 

ocovor, ou behalf of a trust, properties alieuated by 

-iHtHfllif is pt-csoribga by Article 164 , Schedule I te 
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the Limitation Act, and such period commences to 
run from the date of the alienation. C Mohammad 
KAZIMDDDIN V. SOBHA Khatun 689 

' ' ’ Sell. It At*tS* I39t 1^4-— Suitfor joint 

possession hy co-owner — Ltmttatton applicable. 

Where a porohascr from a co-onner accepts a 
lease from his vendor and sues for joint possession of 
his share after the expiry of the lease, the suit is 
governed by Article 144, and not by Article 139, of 
Schedule I to the Limitation Act. B Iciialal 
Jagmohandas V. Nago Sina Fatim, 23 Bom.L. B- 60 

589 

■ Art. 14 If applicability of, to 

case where there are more female heirs than one — 
Limitation, commencement of. 

Article 141 of Schedule I to the Limitation 
Act applies to a case where a reversioner is entitled 
to property on the deaths of more female heirs than 
one inheriting jointly, and limitation in such a case 
begins to run from the date of the death of the last 
surviving female heir. IVI Muthitalo Chengappa 
V. Bdbada Gdnta, 39 M. L. J. 667; 12 L. W. 666; 
28 M. L. T. 272; 44 M. 666; (1921) M. W. N. 29 

1 35 

Art. 143 — Zease forbidding ah'- 

enation, — Forfeiture on breach of condition^ Suit 
by leseor for possession — Limitation terminus a quo. 
Where in contravention of the terms of a lease, 
the lessee alienates the pvoy^eHy held bj him, a suit 
by the lessor to recover possession of the property 
must, under Article 143 of Schedule I to the Limita* 
tion Act, be brought Nvithin years from the elute 
of the alienation, and not from the date on which the 
lessee surrenders possession to hi.'i transferee. 
C Moti L\r. Pal CnouimvRv e. Cuandua Coomar 
Bkn, 24 C. W. N. 1064 312 

■ ■ Art* I54« See Criminal Pro* 

CEDURK Code, s. 105 (6) 33 

Art. 168. See Civil Prock* 
DORE Code, s. ISl 919 

— Art* 181, applicability of. 

Bee Provincial Insolvency Act, s. 38 123 

" — Art* ISl—Mortgage suit^Pre^ 

Uminary decree — Final decree, up^fUcatiou ftr, period 
for making ^Decree against several defendants — 
Appeal by some defendants ^Decree, when conclusive 
—Decree direct mg payment of prior mortgage hut 
not specifying date of payment, effect of — RcQHonahle 
time, what 

The limitation applicable to an application for a 
final decree in a mortgage-suit is that provided by 
Article 181 of Schedule 1 to the Limitation Art, and 
oommenccs to ruufroin the date when the preliminary 
decree becomes conclusive between the parties. 

Where a decree in a iinjrtgugo-suit is against 
separate sets of defendants fur separate amounts, and 
Pome only of the defendunt.s appeal and coniine their 
appeal to the amounts decreed against them, the 
decree as regards the non*appealing defendants 
becomes conclusive upon the expiry of the period of 
limitation for an appeal from thut decree, or on the 
expiry of the date fixed for payment of the amount 
decreed, if that should bo a later dat^, and not the 
date of the decree in tho appeal of the appealing 
defendants, hecanse tliat appeal, being limited to 
that part of tho decree which directs the property of 
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the appellants to -bear a proportionate part of tho 
decretal amount, is not an appeal against the whole 
decree. Consequently, an application for a final 
decree in such a case against the non^appealing 
defendants, made more than three years after the 
preliminary decree has become cooolusive, would bo 
barred by limitation. 

Where a decree for sale in a mortgage* suit provides 
for payment of the amount of a prior mortgage as 
a condition precodent to sale of the mortgaged 
property, but omits to specify the date on which such 
payment is to be made, the payment ought to be 
made or tendered within a reasonable time, and, as 
such a decree is a decree for redemption of that 
mortgage, payment should be made within six months 
of tho decree. A Gayan Singh v. Ata Udsain, )9 
A. L J. 43 A. 320 817 

Sch. I, Arts. 181, 182 — Execution of 

decree ^Application against judgmenf^debtor, whether 
saves limitation as against surely — Limitation 
applicable. 

During tho pendency of an appeal by a judgment* 
debtor, W, stood surety for the payment of the 
decretal amount. The appeal was dismissed and tho 
decroo^holder applied for execution of the decree. 
In this application he specified the names of the 
judgment-dobtorand the surety, but sought oxocution 
only as against tho property of tho judgment-debtor. 
More than three years after the date of this applica* 
tion, the decree-holder applied to execute the decv&e 
as against the surely : 

Held, (1) that the limitation applicable to tho 
application was that In id down in Article 182 of 
Schetiulo I to tho Limitation Act; 

that the previous application did not operate 
to save limitation as against the surety, inasmuch as 
no stop was sought t<ibe lakon under that application 
as against the surety; 

(3) that, therefore, the present application was 
barred by time* L Wazir Bakhsh r, Hari Rabi 

265 

Art. 182 •^E^reention of decree — 

Suit against two defendants— Decree against one — 
Appeal against decree dismissing suit— Dismissal 
affirmed— Application to execute decree against 
defendant not joined in appeal— Limitation, com. 
mencement of. 

P. Bued A. and B. upon a hand-note. The suit 
against .4. was decreed, but against D. it was die* 
nrissod. P- appealed against tho decree dismissing 
bis suit and did not implead 4 na a jiarty. Ilia 
appeal was dismissed, and within three j'oars of tho 
date of the appelluto decree he applied for execution 
against A. and tho question was, whether tho appli. 
cation was barred by limitation : 

Held, that the application was not barred, us time 
iu!i from the date of tho appellate decree finally 
dismissing tho suit against D. C Satibh Chandka 
V. Girish Chandra, 4/ 0. 813 915 

— Art. 182 (2) —Execution of 

^cree Order returntTig memorandum of appeal for 

presentation to proper Court, nature of— "Appellate 
Court"— Starting point of limitation. 

An order directing the return of a memorandum of 
appeal for presentation to the proper Court is not a 
“final order,” nor is the Coprt making the prdor 
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*^tho Apellate Court/* within "the meaning of 
Article 18^ (2) of Schedule I to the Limitation Acfc» 
and tho (lccroo*holder is not in »uch a case entitled 
to rockou the period of limitation for executing hia 
decree from the date of that order. fVl Mahomed 
A i^uuL Kadir V, Sami Pandia Trvar, 12 L. W, SOI; 
(1920y M. W, N.587; 39 M. L. J, 431; 43 M. 835 

267 

- — SChi If Arta 182 (5) — Application for 

time to ascertain judgment^debtor^s share in attached 
property f whether step^in^aid cf execution. 

An application by a dccree*holder for time to 
enable him to ascertain tlie share of the judgment- 
debtor in certain property attaclied in execution 
of tho decree, is an application to take a step-in- 
aid of execution within the meaning of clause (6) 
of Article 162 of Schedule I to the i imitation 
Act, and operates to save limitation. B Vxshvanatii 
Parsuaram Bhave V. Narsc Tulsidas Gujar, 23 Bom. 
L.B. 107 916 

. " Al*t« 182 (5) — Execution of 

decree ^Application for copy of decree^ tohefher step* 
in*aid of execution. 

An application by a decree-holder for a copy of the 
decree is not an application to tho Court 'Ho take some 
step-in-aid of execution" within the meaning of 
Article 162 (6) of Schedule I to tho Limitation Act. 
IVI PuTHiA Vektil Mohidim v. Irakkat Karnavan 
Raman Nayar, (1920) M. W. N. 700; 12 L. W. 634, 
39 M L. J- 572 1 17 

_ ■ — At*ti lQ^~iIortgage — Order 

absolute for sale — Application to enforce order — 
LimiVah'on. 

An application to enforce an order absolute for 
pale made by tho High Court in a suit for tho 
piiforcemont of a mortgage-security must be made 
within 12 years from tho date when the present 
right to enforce tho order accrues, that is to say, 
tho date when tho order absolute for sale was made. 
C Ai'UKiu Kbishna Sktt t; Hash Bkiiary Dutt, 
47 C. 746 880 

IVladrasDistrIct IVIunrcIpalities Act 
(IV of 1884), SS. 32, 4l, 280— O^kitV- 

man, delegation of poivers of, to third person — 
Complaint by delegate, legaliig of 
Where the Chairman of a Municipal Council 
lawfully authorises a person under section '-2 of 
tho Madras District Municipalities Act to oxcrciso 
his powers, including tho power to lodge n com- 
plaint, that person is entitled to exercise that 
power BO Icng as tho authorisation lasts, and he 
does not need express authorisation under section 
280 to institute a complaint in respect of an ofFonce 
under the Aot. IVI T. G. Khishnasami Naidu, In re, 
12L. W. 4 7j (li-20> M. W. X. 648; 22 Cr. L. J. 315 

1003 

Madras Enfranchised Inams Act 

(IV of 1862). See INAM 230 

Madras Estates Land Act (I of 
1908), s. 6 - in possession 

alter sale of holding f status of — ^'Having held lat.d 
as a ryot*’, meaning of » 

PHor to tho ^tadras Estates I and Act coming into 
force, tho holding of an occupancy tenant was sold 
it) execution of a decree for rent and purchased by 
\.\ni landlord who did not obtain actual possessiou 


Madras Estates Land Act — contd. 

tho tenant continuing in possession, fn a suit to 
recover possession brought after the enforcement of 
that Act, it was pleaded that, by virtue of section 6 
thereof, the tenant had acquired a permanent right of 
occupancy when the Act came into force, and was, 
therefore, entitled to resist the suit : 

Heldf that after the sale of the liolding the posses- 
sioiL of tho tenant was that of a trespasser, and as ho 
had no interest left in the holding he acquired nb 
right by virtue of section 6 of the Madms Estates 
1 and Act. 

The phrase '‘having held land as a ryot** in the 
explanation to section 6 of the Act means that the 
interest in the land of a person has continued till 
the commoncoment of the Act at least as a tenant-at- 
will, and he is actually in possession at that date. 
IVI Vbmavna Venkatachella Naido V Ethirajam- 
MAL, 39M. L. J. 697; 13 L. W. 61; (1921) W. N. 
189; 41 M. 220 192 

— ■■■- S* I 2 — Occupancy tenant^ right of^ to trees 

on holding~**Cut doicn," "use," meanings of. 

An occupancy tenant, under section 12 of the 
Ifadras Estates Land Act, has tho right to use, 
enjoy and cut down trees iu his holding, and the 
fact that the rent payable for tho land on which tho 
trees stand varies with the number of trees standing 
thereon makes no diCferenoe. 


Tho terms "out down" and "use" in section 12 of 
tho Act include tho right to appropriate tho trees cut 
down, nfl Rajah ok Hamnad v. Kamitu Ravittuan, 
(19i0) M. W. N. H03; 12 L. \V. 46*5 90 

- — ~ S« 25^Ilome*farm land, conversion of , into 

ryoti land — Tenant^ whether liable for rent, 

D was in possession of home-farm land as usu- 
fructuary mortgagee P. instituted a suit for 
redemption which was compromised, and D remained 
in possession for a term of years On the expiry of 
this term P., treating tho laud as ryoti land, gave U. 
a lease of it on certain terms. P. now brought the 
present suit, under sections 77 and 1^2 of the Madras 
Estates Land Act, to recover rent on tho basis of 
the lease. The suit wes contested on the ground 
that P having been admitted to possession of ryoti 
land, within tho meaning of section 25 of tho Aot, he 
was not liable for rent : 

Held, that as D. was previously in possession as 
usufructuary mortgagee up to the date of the lease, 
ho could not bo said to have boon admitted to 
possession of ryoti land at tho date of tho lease; that 
sootiou 25 of the Madras Estates Land Act had no 
application to tho case, and that D. was liable ^ 
rent according to the terms of the lease. IVI 
Rajandbamania Dkvi Qabu is Yellappa Eamu 
Naidu. 39 M. L. J 665; 12 L. Vf.600 13 

SS. 45> IG3- Eviction of trespasser— 

Mesne profits, recovery of, as damages •--CivU Court, 
iurisdiction of, nature of. ^ * i. 

Under section 163 of the Madras Estates Land Act 
a Civil Court has no power to award anything else 
than the sum payable under section 46. 

If a land-holder wishes to treat a trespasser as 
such and to recover mesne profits as 
him, he must first apply to the 
section 45 of the Madms Estates Land Act to get 
the amount of the latter determined and 
his suit in the Civil Court under 
Act, IVi KotikaI'Apcdi Kattayta v. 1 {a>giaii 
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VENKiTD Ramaya Appa Row Bahadur,’ (1020) M. W. 
N. 702; 39 M. L. J. 67 1 ; 1 2 L W. 673; 2H M L. T. 279 

32 

S. 46 (5) — Occupancy rights^ application 

for acquisitxon of— Receiver holding eetatCf applica^ 
tion tOf validity of- 

luaeitmch us tho Lcriii ^landholder' in sub-section 
(51 of section 4^ of the Madras Estates hand Act is 
confined to a landholder who is the owner of the estate, 
an applioation for the acquisition of occupancy 
rights in an estate in the hands of a llccoiver must 
be made to the landholder, and not to the Receiver* 
A Receiver has no juri? diction to entertain such an 
application. IVI Swaminatha Odayar v. Sukdaram 
Aiyab, 12 L. \'. 565 tlGiOj M. W. N* 7u3; 2a M. L. 
T. 276? «9 M* 1 . J 711! 44 M, 274 18 

SS. 55, 146 —Suit by transjeree from 

ryot to oftfflin Rival claimant^ non^joinder 

off effect of -^Revenue Courts jurisdiction of, to inquire 
into merits of claim — Cirii Procedure Code {Act V 
of\90S), 0. i, r 10(2). 

A suit under section 55 of the Madras Estates 
Land Act should not be dismissed by reason merely 
of the non-joinder of a rival claimant. ^ Where 
an objection on the ground of non- joinder is 
taken, the Court should act under Order I, rule .0 
( 2 ; of the rivil PiX)cedure Code, and add such claim- 
ant as a party defendant. 

Section 65 of the Madras Estates Land Act is not 
affected in any way by section 146 of the Act and 
the Revenue Court's po\ver to deal with the rights 
of parties before it under the former section is not 
controlled by anything in the latter. In a suit, 
therefore, under section 66, the Court is bound to 
decide whether the plaintiff is entitled to a patta or 
not, if his title to it is denied. WI Hamanatham 
Chetty V. Arukachallam CHEfTiAB, 39 M. L. J- 
44 M 43 

Madras Here ilta^-y VNIagre Offices 
Act (III of 1895), SS. 13, 21-Neu'!, 

created village office, appointment to, sitif respecting 
— Jurisdiction of Civil Court— Limitation for suit- 
Terminus a quo. 

A Civil Court lias jurisdiction to entortnin a suit 
respecting an appointment to a newly en uted \iUuge 
office. It is only where jurisdiction is conferred on 
a Berenuo Court by section 13 of the Madias 
Hereditary Village Offices Act, that section 21 bars 
the jurisdiction of iv Civil Court, 

The starting point of limitation for such a suit is 

the date of the publication of the Collector’s notice. 
M Tangutooiu Kodandaumiayya r TavgUtoori 
Ramalikgayya, M- W. N.6<4il2b h3 


Madras Inams Act (VIII of 

See Inam 


I869\ 

230 


Madras Regrulatior T of !8I6, 

S. IQ— Village Magi^hu,.. , .cn .-f- -.-nt 

in front of temple, legalilij of. 

Under section lOof Madras Regulation 11 of 0 
a Village Magistrate has po«< r to enfore- a seer^uee 
of confiooment only in the village t hou'iry onl 
where else. Confinement of an ncc'-.»ed p-r-on m 
front of a temple is illegal M Ponmvami Milai. 
In re, 12 L W. 638; 1 11^20) M- W. N*. M. L J. 

- 709; 22 Or L. j. 208; 44 M. 1 1« 


Malabar custom— Tiyas of South Malabar— 
Females, right of, to reside in family house offer 
marriage Law applicable. 

There is no custom among the Tiyas of South 
Malabar, whereby afemale after m%rriage is entitled 
as of right to live in her parent's family house. 

A person who admittedly belongs to the Hindu 
community and is domiciled in Southern India is 
ordinarily govornod by (he Hindu Law of tlie 
Shastras as expounded by the Southern Commen- 
tators. M THAIKKANUHI POKKENCHERl t. IlLIVA- 
TIIUKKAL Ac’HUTTAN, 39 M. L J. 4i7} 13 1.- W. 101 

209 

Malabar Law — Alienation by kariiavan ungues- 
atoned by tawazhi members — Attaladakam heir, righ t 
of, to sue for recovery of alienated properties 
Ad a^tofadata’n heir ,who succeeds to the properties 
of a lavashi only when thore are no members left 
and to properties which have not been disposed of by 
the last members, cannot question an alienation made 
by the karnavaa which was not impeached by the 
(awazht members. M Katapbath Hatakkb v. 
Valuvakkat Kisdakrb, 12 L- W. 634; (1920i M. W. 
N. 763; 39 M. L. J. 702; 29 M. L T. 45; 41 M 140 

I 18 

. Karnavan, powers of alienation of -^Decree- 
debts, transfer of —Recital, false, in transfer deed, 
effect of -Decree in name of anandravan, whether 
belongs to tarwad — Presumpfibn — IVons/er of 
Property Act (IV of 1882,), ss P, 7, 8, scope of. 

A decree-debt is moveable property and a 
karnavan of a Malabar iaruad has full power to 
alienate all moveablo property belonging to the 
tarwad at his discretion and to realize debts due to 
the family in any manner he likes and to sell move- 
ables and converttliera into money. 

A third person who makes purchases of moveables , 
including decrees and other debts, for consideration 
from the karnavan of a Malabar tarivad is not 
bound to see to the application of the purchase-money 
or to make enquiries whether there avus necessity 
for the alienation. 

A purchaser of property for consideration from a 
person having power to convey full title to the 
pi-jperty is entitled to rely on all the powers vested 
ill his vendor, which could enable that vendor to 
convey the complete title professed to bo convoyed 
notwithstanding that the vendor mentions in the sale- 
deed that he derives his right to convey title by 
reason of facts whose truth or strength can be suc- 
cessfully attacked False recitals as to under what 
particular state of facts ho obtained his power to 
convey will not affect the title of the transferee, pro- 
vided that the transferor has got the power to give 
an absolute title and professes to convey such absolute 
title. 

I’dr Sadasiia Aiyar, J —There is no presumption 
that a bond ora decree standing in the name of a 
junior memlxTiifatnrirufi belongs to the fonoad. M 
SuhRAMania I’attar i Kbisuna Embrandri, 12 L. 
\v H«l: M L J. S' 0 77 

icoman living as wife 

v:ith Sikh Presumption. 

'I he law presumes against vice and immorality, 
and whore if is proved that a Muhammadan woman 
lived with it Sikh for a number of years as his wife, 
there is a strong presumption in favour of u marriage 
having taken pluco between them. L Sulakhav 
Singh u. Santa Singu 37§ 
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Master and servant — Servant, suspeTtsion 

and removal of, without reason — Master, liability of, 
for wages for period of suspension^ 

'Whore an employee of a Municipality is suspended 
without any reason l>eing assigned therefori and is 
subsequently removed from 8er7ice» bis removal not 
being due to any misoondnct, alleged or proved, beis 
entitled to his wages for the whole of the period for 
which he was under suspension. C Kamini Kcmar 
Chandra v. Bbiuti Haman Das, 3S C. L. J. 3:^6 

756 

IVI I nor — Suit against minor on pro-note — Burden 
of proof of minority— Estoppel^Evidence Act (I of 
\SV2), s. 115. 

Where a defendant^ in answer to a claim on a pro* 
note, sets up the plea of minority, the burden lies on 
him of establishing it. 

A minor who obtains a loan on tlio representation 
that he is of age, is estopped from pleading liis 
infancy as a defence to a suit on the loan. L Har.ti 
Mad V. ABDun Halim 267 

IVI tsjoincler of parties— Suit against 
several defendants — Suit withdrawn as against some, 
whether involves dismissal of suit. 

Plaintiffs, proprietors of a village, sued to eject 
throe persons, who were brothers, from a piece of 
land which was alleged to bo shamilat laud. Subso* 
quontly, tinding that one of tlie defendants was on 
held service, the plaintiffs withdrew their claim as 
against that defendant and reduced it to two*thirds 
of the land in suit A decree was passed in their 
favour. On appeal the District Judge dismissed the 
suit on the ground of non-joindcr of a necessary 
party ; 

Held, that the claim having been i*cduced so as to 
relate only io the interests of the defondiints on the 
record, the suit could not be dismissed on the ground 
of non*]<under of tlu^ third defendant. L liiirKA v, 
Matu 6 

IVIOrtSragrC - Acartwn io mortgaged property—* 
Intention to keep nccrction as eeparate acquisition — 
Merger— liedcm pi hn 

The general principle is that any acquisitions by 
the niortgogoe are t route 1 as accretions to the inert* 
gaged properties and are, therefjie, subject to 
redemption But thonph tlie niortgageo may ti^at 
the Hcqiiisilions ns accretions to the mortgaged pro- 
perty, lie may, if he chooses, keep them for his 
own bene lit and distinct from the nuirtgaged 
property. Pat Mahbsiivvau Puasad Sixgk v Bauu 
JUm Uai, h. T Pat. y3;3 U. P. I.. 

(I’Af.) 308 

, ■ Assignment — Patjment to mortgagee with- 

out notice of asbiyument, etfect of — Mortgagee not 
in possession of mortgage-deed at time of payment, 
effect of ^ Notice, constructive. 

A payment made by a mortgagor to tho mortgage© 
without notice of a prior assignment of the mortgage 
is, in tho absence of collusion, bindingon the assignee, 
oven where by aa arrangement between tho mort- 
gagor and mortgagee under which the latter agreed 
to receive a certain sum in full settlement of the 
mortgage -debt, the payment amounts to a discharge 
of tho mortgage-debt. 

No inference of constructive notice of the assign- 
ment by a mortgagee of the mortgage can bo drawn 
against the mortgagor by tho inoro absence of tho 
mortgage-deed from the possession of the mortgagee 


Mortgage — conoid, 


at. the time of receiring payment of the mortgage* 
debt. M Neblamani Pat.vaik v. Sukadata Beuara, 
la L. W. 269. 43 M. 803 255 

decree against 7nortgagor and surety 


— Application for execution against mortgagor — • 
Limitation as against surety, whether extended. 
Where a mortgage- decree provides for the sale of the 
mortgaged property and in the case of a deficiency 
makes tho mortgagor and his surety respectively 
liable for the balance, the liability of tho surety is 
co-estensivo with that of the mortgagor but is only 
deferred for a time. An application for execution of 
tho decree as against the surety would be governed 
by Article 181 of Schedule I to the Limitation Act, 
but even if Article 1 82 were applicable, any applica- 
tion for execution made against the mortgagor would 
save limitation as regards the surety also tinder 
Explanation I to tho Article. U B Yinkb Sopata 
V. Maono Eik, 3 XJ. B. R. (102) 261 23 

— Mortgagor* s lessee, whether can question 

validity of mortgage. 

It is not open to tho lessee of a mortgagor, in a 
suit brought for his ejectment, to question the 
validity of the mortgage. C Shashi Bhosan v. Deb 

Natu 705 

IRedemption^Intorest, whether charge on 


land, 

A mortgage-deed provided that interest on the 
principal sum would be paid every year, and in 
default of such payment compound interest would be 
paid, and that tho mortgage would be redeemed on 
payment of the mortgage-money ; , i 

Held, that tho expression ‘^mortgage- money aid 
not include interest on the princip'il sum 
Natha Singh v, Ganoa Ram 490 


renewal of, effect of, on original mortgage. 


The execution of a fresh luortgage, in renewal of 
an original mortgage, has not the effect of extinguish- 
ing that mortgage, but the money dne under it is a 
part of the couaidoration for tho second mortgage, 
and thtf^ presumption is that the rights of the parties 
under tho first mortgage continue under the 
mortgage. N Jagannath v. Raghunatk 5^0 

Muhammadan Law—Legritimacy— 

of legitimacy, effect of— Marriage, 
disproof of — Legitimacy and legitimation, difference 

between, . , , 

There is a difference between legitimacy and 
legitimation. Legitimaoy U a status which results 
troin certain facta. Legitimation is a proceeding 
kvhich creates a status which did not exist before, la 
;bo proper sense, there is no legitimation under the 

Muhaminadan Law. . 

An acknowledgment of legitimacy raises a pre- 
mmption of marriage, but such proaumptiou is 
japablo of being displaced by contrary proof. Such 
in acknowledgment is a declaration 
lud not a legitimation, and is, therefore, liable to bo 

^o'^cethe'^fact of no marriage is estabUsheiL no 

toknowledgment of legitimaoy has any effect. K U 

Habibcr BaHUAN V. Altaf Ali, 4^ M. L. L 6I^ 
^3 0.L. J. 479. 19 A. L.J.414;2J BoM. L. E. 63^ 
1921 ; M. W. J?. 366i 29 M. L. T. 354 
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— M arrlasrC* -Aclmowledgmenl ofmarriage, 

effect off 

Although no prosumption of marriage can be made 
from prolonged cohabitation, yet when a man 
acknowledges that a woman is his married wife, such 
acknowledgment, though made from ulterior motiTCS, 
is Buffioient in the eyes of Muhammadan Law to 
invest the woman with the status of a married wife, 
and her subsequent born children with the status of 
legitimacy, unless a marriage is 'shown to have been 
legally impossible. O Mohammad Ali Khan v. 
Uhazankar Ali Kuan, 7 0 L. J. 474 147 

— Agreement by husband to reside 
with xoife in her parents* houses legality of — irairer 
of right. 

An agreement by a Muliammadan liusband to live 
with his wife in her parents' houso is invalid and 
cannot be utilised by the wife to defeat the husband's 
claim for restitution of conjugal rights 

Where in such a case it is shown that t)io wife did 
leave her parents' house and went to live with her 
husband in his house, she must be taken to have 
waived her right, if any, under the agreement L 
Fatima Bibi v. Nor Muhammad, 1 h. 597 8d 

I • — Option of puberty^ Marfiage 
conivacted hy other than father xoith consent of father^ 
effect o/, 

If the father of a minor girl is prcscut and 
consents to the contract of her marriage entered into 
by another person, it is all the same as if he himself 
had contracted the minor in marriage. Tliero is 
no option of puberty in such a case. L Chiragh Buii 
V. (xHULAM Sarwar 453 

inutwaiMy succession to office of-^Titl^ 

to office^ whether can he acquired hy prescription — 
Claim to office and to property appurtenant theretOf 
whether can be barred by limitation. 

A claim to an ofllco and to property appurtenant 
thereto may be barred by limitation. If the oflico is 
not hereditary, Article 1^0 of Schedule I to the 
Limitation Act U applicable. If, on the other hand, 
the otBce is hereditary, Article 124 governs the 
matter. 

A trustoeehip with power to appoint n succe8:?or 
is well known to, and recognised by, law and may be 
prescribed for. C Kassim Hass an v. Hazara 
Brgom, dZ C. L. J. 151 165 

“ — Wakf propei^ty— MutwuUi, a minor 

female temporary, proceedings for appoints 

jnentof, pending — District Judge, power of, to appoint 
Receiver and grant lea sc^ Husband of minor female 
mubwalli, whether can act as mutwalli. 

Where the mutwalli of wakf property U a minor 
female, and proceedings are instituted before the 
District Judge for the appointment of a temj>urary 
mutwalli, the District Judge is bound to make suit^ 
able arrangements for tbo upkeep andadmini.stration 
of the estate, and is cunipetout to appoint a Koceivor 
daring the pendency of the proceedings and to grant 
a lease of the property. 

The husband of a minor fomalo mutwalli has, 
under the Muhammadan Law, no authority to act as 
mutwalli of the xoakj estate, and any lease of that 
^tate granted by him is void and not voidable. 
C iiipiN Beuaiu Saua r. Ciiauu Chandra Ghosh, 

753 


Nefifotiable Instruments Act fXXVI 

of I 38 O 9 S» 5 — Hundi— Siyua^are of drawer, 
whether must appear at a specific place. 

It is not necessary that the name of the drawer of 
a hundi should be separately entered upon the 
document, either at the foot or any other part of it. 

It is sufficient if the name of the drawer is intro* 
duced ill the document to prove autlientication, that 
is to say, to show the person to whom it is addressed 
that it has been made by a third person who purports 
to be bound by the document. Pat Suraj Mull* 
Hah Prasad v. Bank of Bihar, 3 U. P. L, R. (Pat ) 46 

746 

N id hlf deposit in —Depositor nominating person 
to receive deposit — Nonunation, wliether can 
be enforced as Will. 

T. made a deposit in a Nidhi, and in accordance 
with its Articles of Association nomioated N as the 
person entitled to receive ihe money after bis death. 
T. died and N. hronght the present suit to recover the 
amount of the deposit : ' 

Held, that the nomination could not be enforced as 
a Will as it was not attested by two witnesses, and 
that N. had acquired no interest in the deposit. 
iVl Nana Tawkbr v. Biuvani Boyle, 3h fiJ. L, J. 

728j ,i9^I) M. W N. 70 239 

Northern India Canal and Drains 
agre Act (vlll of 1873)9 S. 7u (4)-- 

Authorised distribution,** meaning of -^Distribution 
made hy proprietary body of village, whether 
authorised. 

The words ''authorised distribution'' iu clause (4) 
of section 70 of the Northern India Canal and 
Drainage Act mean a distribution made by some 
authority. A distribution made simply by the 
proprietary body of a village cannot be regarded as 
an ^ authorised distribution," witbin the meaning of 
the clause. L Emcerok v. Pakhar Sinoh, 1 L. bUi; 
22 Cr. L j. 203 59 

Occupancy rigrhtSf application for acquisi* 
tion of. See Madras Estates Land Act, s. 46 
( 6 / 18 
Order, cancellation of — Procedure — Duty of Judge, 
The practice of sorutchiii); out or attemptiug to 
obliterate u previous order already passed by him ia 
his judicial capacity, is cooduct which uoJudge ought, 
under any ciicumstance whatever, to permit him. 
self to udoi>t. if he makes up his mind to cancel aa 
order, the proper wuy to do so is by writing or 
dictating a fresb order, stating that the previous 
order is cancelled and giving the reasons for such 
caucellution. A Paksuoitam i^AKAN v IIabuuolal, 
IS A. L. J. lJ2Jj 2 U. P. L. 11. A.) 424; 43 A. 198 

131 

Oudh Estates Act (i of 1869), ss. 8 , 

14, 15, Z2- 'i ^erson who would have succeeded 
according to (he provisions of (tie meaning of— 

Bequest to anyotie but the immediate next heir, effect 
of ^Limitations in cl. ll of s. 22, effect of. 

Under tho Oudh Estates .^ct of 1869, a bequest to 
anyone other than tho immodiato next heir breaks 
tho Hoe of succession, ousts the special limitations 
provided by tho Statute, and makos tho property 
subject to tho ordinary law of succession. 

When section 22 of tho Act applies, clauso 11 
provides special limitations, and docs not simply 
remit the succession to tho unqualilied ordinary law 
of the religion and tribe of tho last taluqdar : and iu 
caeob coming under List No, 3 (specided ia sootiou 8 ) 
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the rule of primogenitare •will still operate P C 
SiTLA Bakhsh Singh v. Sitla Singh, i 9 A. L- J. 337; 
40 M. L. J. 449; 8 0 L. J. 214; 25 C. W. N. 72l;24 O. 
0 107; 33 C. L J. 520; 43 A. 245;29 il. L. T 390 548 

Oudh Rent Act (XXII of 1886), s. 3 

(8) ^Leasc^ Heritable arui transferable rights c^n- 
ferred on lessee — Status of lessee^ Rent, whether 
liable to enhancement 

The sfcatus of a lessee who, bj the terms of the 
lease, has oonferred upon him both heritable and 
transferable rights, is that of an uuder*proprIetor 
within the meaning of section 3 (8) of the Oudh Root 
Act, and the rent pa^ble by him is not liable to 
enhancement. U H o R Mohammad Zaman Beg 
V. ILAIII Box, 2 U. P L R. (B. R.) lU 618 

' ' ■■ S« 48-^Sur7 for poseeesion based on right of 
inheritance— Right found nut to exists effect e/ — 
Defendant in posseesion without any right. 

Whore in a suit for the possession of a cultivatory 
holding tlio plaintiff alleges a right based upon 
inheritance, and it is found that he has no right of 
inheritance whatever to possession of the holding, his 
suit is liable to bo dismissed, oven though it is found 
that the defendant is in possession without any right, 
O Kali Din t» Sheo Saran, 7 O, L. J. 690 71 1 

-s- 107-H — Section^ interpretation of— 

** 8 uccessorp^' meaning of. 

The wording of section 107*11 of tho Oudh Rent 
Act should bo interpreted as it stands* The word 
'^successors*' in tho section includes not only an heir, 
but a transferee also, and a Court is not competent 
to limit the meaning of the word to successors by 
right of inheritance only, U P B R Deputy Com* 
MISSIONEK, Uardoi V* PUHAl, 7 0. L. J. B ) 661 

641 

OUCl h TdlUClCiarS — primogeniture sanad, 
construction of—*Succ€SHors'\ whether includes 
alienees. 

The ordinary form of sanad grunted to tlio Oudh 
Taluqdars provides that, in the event of the grantee 
or any of liis “successors'* dying intestate, the 
'estate ahull descend to the nearest inah^ heir ac- 
cording to tlie rule of primogeniture: 

Held, that “successors'* in this connection is 
i'(piivaleiit to heirs, u e-, is coiilinod to those wlio 
succeed to tho estate by virtue of tho grant and 
does not include those who take the whole or part 
thereof through alienation. P C (tHulam Addas 
Khan u. Amatul Fatima, 19 AL. J. 43h 40 M L. J. 
677; 8 <) U J. i?40. C. 118; (1921) M. W. N. 349; 
43 A. 297; 29 M. L. T. 409; 34 C. U J. 113 937 

Palayams m Southern Districts of Madras^ 
whether alienable — Military service tenures^ abolition 
0 J 9 by Proclanuition — Police service tenures— Madras 
licgulation XXV of 18'>2. 

Where lands in British India are hold on military 
service tenure, there is good reason for holding 
that no one of tho siiocossivo tenants could deal 
with tho land so as to deprive tho next holder of 
the simrco from which his duties might be dis- 
charged. 

In tho Southern Districts of Madras, sundry 
polayams wore originally hold on military service 
tenure and subject to tho payment of a tribute to 
tho paraniount power. But those military service 
iuuures wore abolished and determined by a Pro- 
clamuticu of the Goveruor in Council, dated U6 


December 1801, and thereafter any character of 
inalienability attaching to the palayams by virtue 
of such tenure ceased. 

Police service tenures were abolished in 18!6 by 
the Government of Madras : but it was held in tho 
present case that it was not proved that tho 
palayam had in fact been held on such a tenure. 

Madras Regolatiou XXV of 1802 neither gives to, 
nor takes away from, the former owners of lands 
not permanently settled any rights which they then 
had P C Malayandi Appayasami Naicker v. 
Midnapork Zaminoari Co. Ltd, 40 M. h J. 637; 
i 1921) M. W N. 352; 31 C. L. J. 6; 44 M. 57£; 4 L. 
W. 49; 29 M. L T 383 953 

Paper Currency Act (II of I910)f 

S* 26i See Hun D i IcO 

Partition of fractional share of estate — Estate not 
capable of par/i7ion — Decree^ proper. 

Where in a suit for possession, by partition, of a 
fractional share of an estate, the Courts are unable, 
owing to the impartible nature of tho estate, to 
separate by metes and bounds tho plaintiil’s share 
from tho rest, the proper course is not to dismiss the 
suit, but to give tho plaintiff a decree for joint 
possession over such sba/o as is found lawfully to 
belong to him A Rajj4» Srah v. Tauiu Shah, 
19 A- L. J. 61; 43 A 318 878 

Portion of estate treated as sejrarate — 
Partition of separate portion^ whether inequitable. 
Whore a portion of the land comprising an estate 
is treated as a separate entity from the remainder 
of the estate, it is not ioequitablo to allow that portion 
to be partitioned. C Durua Cuahan i’. 

Uvii 762 

■ - ■— suit— Preiimumrj/ decree^ nature 0 /— 

Application Jor final decree, whether <ipph*ca<ioa 


for execution — Limitation, , , 

Inasmuoh as a preliminary decree in a partition 
suit is not a decree which can be executed, au 
application for the purpose of actually cflcoting a 
partition and that a liual decree be prepared,^ is uo 
an application for execution the limitation for 
making which is governed by Article iHl of Schoclula 
I to the Limitation Act ; such an application is an 
application in the suit to which tho law of lim^atiou 
does not apply, O Tajammul Husain v, BandH 
lUZA, 7 O L J. 63S; 23 O. C. 281 f 

PartnerShlPt dissolution of ^Receiver, 

ment of— Suit agait^t partr^era- Receiver, whether 

• necessary party— Test. u-. « 

Where in a suit for dissolution of a partuersnip a 
Receiver is appointed for wiuding-up the business 
and rccoveriug tho outstandings, he is noc a 
uooossary party to a suit brought against the partno • 
ship by a third party. The to8b in ‘J 

whether the object of the suit is to c 

the possession of the Receiver or jurisdiction ot 

the Court appointing him; if itis not, 

sary party to tho suit. S AsODAMAI*-D 273 

'peS induced b, the fulco 
iions of others to beooino a partner with 
:ourt will rescind tho contract of 

nstnuce. and will compel thorn to him wha^ 

Ivor he may have paid them, with lutews , 
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indemnify him againet all the debts and liabilities of 

the partnership. _ . 

When a partnership is rescinded on the ground ot 

fraud or misconduct, the partners at fault are not 

entitled to ask the other membera of the partnership 

to contribute to the losses which may have oc^rred 

in the partnership business. L Gola Sikqk v. Ha^m 

BaI 23 P. W. R. 19215 H TJ. P h. B. (L.) 26 709 

Sitb-partner, right of, to eue partner jor 

A suit by a sub-partner for an account ot tne 
tMirtnership is maintainable agAinab his partner, and 
^ must accept the accounts in the mam partnership 
as settled between the partners of that partnership, 
unless ho can show that the accounts hayo been taken 
wrongly or mala fide. S Gidasing CuiuANSigi ^ 
B.Knt'iUND Bkojea., 14 S. L. U. 193 967 

Pauper, application by, for excuse 

tiling appeal— Order granting application, whether 
can be re-considerod. See Limitatio.s- ^‘'‘^*2|2 

Penal Code (Act XLV of 1860), 

SS. 28, 2,G0— Counterfeiting stamps, what 

Accused, a' stamp vendor under the Forest ^ccou'jt 
Rules altered some used stamps so as to resemblo 

genuine unnsed stamps, and affixed them to licenses 
issued to licenses for grazing cattle: 

Held, that the alteration of the stamps 
to counterfeiting within the meaning of section 28 of 

!“s%r99. VoV m4. .05. .47 

—Criminal irespass-Kight of pnvatc 
pyoperty,exteutof-ResisUmce hy trespassers, effect 
If^lUoting in villagc-Spcctator, xvhether member 

of iinUiivJul assembly- , , 

Against ciiminal trespass the person in possession 
otTLT^ape.tyhEElharigL., of private " 

proporty so long as the trespass contmaes, and this 
fight ex^ten.ls to ea-ising to the trespassers any harm 
other than death subject to the restrictions mo- 
tioned ill section 99 of the Penal (.ode, u-unelv . th »t 
fomie harm should be inflicted than is necessary 
for the purposes of «lofeiioo and that there is no time 
to liave recourse to the protection of the aulhonti.-s. 

If in the exerciflo of this right, such rosistaiice ib 
offered by the trespassers that a reasonable '‘PP- ' 

hetision is caused to the owners tl.at death or 
grievous hurt would ho the rosiiU, the right of ,,nva e 
Lfonceof person theu arises and extends to the 
l^Sgof <Uh. Pat UCKBir S..A c. b.i-.Koi^ 

22 Cr L. 379-PiJ'-son charged with 

tMt nhether can be convicted of abetment of offence. 
A person charged wirh an offence under sec- 
tion H70 of the Pouil Code cannot be conv.otel 
of abetting that offence, where b.-. not 
such abetment. Pat DarbaUi oiioU.hur^^^ 

304 , SZS-Unir^jul 

assembly-CommonintenUon to ‘^“’‘^'7;;;'; 

—Death caused ^Members rauang death r.ot nsce> 

tainable^LiabilU'jof rnemy.s 

Where the .nomhers of an unlmful , 

animated with the common iutcblijn of cuub h 
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CTievoua hurbf cause death and it is impossible to 

ascertain by.whioh of the members of the assembly 
death was caused, but it is found that one of them 
was immediately responsible for one of the deaths 
caused, that member is guilty of the offences of 
rioting under section 147, and of culpable homicide 
under section 304, of the Ponal Code, and the 
remainder are guilty of rioting and causing fir‘evo“f 
hurt under section 325, read with section 149, of that 
Code. O Barkau Sinou v. Emperor, 7 0. L. J. 67^ 
22Cr. L.J. 279 

5 S, 149, 436, charges under, facts 

necessary to substantiate. 

In order to substantiate a charge of arson 
section 436, road with section 149, of the Penal 
Code, it is necessary to tind that either from the 
inception or at any stage of the occurrence the 
accused were actuated by the common motive to 
set fire to a house, or that they knew that such an 
offence would be committed in prosecution of the 
common object. Their more presence, unless they 
did somethinjfto aid and assist the principal culprit 
would not make them guilty. Pat IIaruko Singh 
V. Emperor, 22 Cb. L.J. 207 P®' 

See Orimin'al Pro. 

796 


— ss> 183, 186. 


cedcre Code, s, 476 
S. 193. See Criminal Pboceddre CoD^ 

SS. 225, 333-Crtmiaai Procedure Code 

(Act V of )89V,«. 56 -Arrest under writfcri or^ei— 

^Rescaefrom lawful custody - Assault on Police Officer 
—Offence— Criminal Court, duty of— Civil and 
criminal case, difference between ti^l of. 

A constable arrested a person in pursuance of a 
written order made by a Sub-Inspector under sec- 
tion r.6 of the Criminal 

hustled the constable, pushed him aside and thus 
rescued the person who had been a^ested: 

Held, that tlie accused wore guilty 
under section 853 read with section 225 of the lonal 

^°The duty of a Criminal Court is to get to the 
bottom of a case before it and to see 

scrap of relevant evidence IS brought before it 

The difftrenoe hetwoon the tria,l of a ^ 

crimiiml case is that, in the former, it ^ f 

the parties to place their case Xtv of 

they think best, whereas in the latter it is the « 
the Court to bring lUl relovant ° ‘J® 

record and to see that justice ^ 2^0 

e Jank. PRASAD. 19 A L.J. 196; 21 Cr. L- J- 
43 A. 283 

SS, 301, 207— Attempt to poison one 

person -Poison administered to several-Small 
<iuant«fi/o/ poison — Offence 

Accused sent some sweetmeats contaimiig araoiuo 
to A. with the intention of causing her death. B. and 
C also shared the sweetmeats with A. and although 
all three of them became ill, none of theiii died; 

ileM, (1) that the accused was guilty of an attempt 
to m’li der not only A, but also B. and C.f 

( 2 ) that thu more fact that the amount of arsenic 

was not siiirieient. to cause the death of 

dlllereneo. L Ladua Si.soii e. Emperor, 22 Cr. 
194;3U. P. L. H. (L.)12 ^ 
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Penal Code— contd. 

Si ^04~Intention to cause death— Three 
rencns attacking fourth tvHh lathis. 

Where three persons attack a fourth with lathis, 

the blows boinpr directed at the head of that fourth, 
they must be fixed with the knowledge that they 
were likely to cause death. L Harnsma v. Emperor. 
L. J. 27e; 3 U. P, L. R. (L.) 34 676 

SSi 323» 325-Ei'td«nce that tight 

occurred, n hether sufficient for cojiviction. 

Unless the evidence is good enough to warrant a 
clear fandiug us to the facts and os to the guilt of the 
accused, no conviction under sections 323 and 326 of 
the Penal Code can bo arrived at simply on the 
^ouud that enmity and a fight have been proved and 

that serious injuries have been caused in the fight. 
L Dani V. Emperor, 22 Cr L. J. 199, 3 U. P. L K. 
il 

S. 406 — Criminal breach of trust 

Administrator, whether can be proceeded against 
wUhout sanction oj Court-Accounts passed by Court 
—Administrator, liability of. 

Whore an estate is entrusted to an Administrator by 
the Court m the exercise of its intestate jurisdiction^ 
a coniplaiut charging him with criminal breach of 
trust under section 406 of the Penal Code in respect 
of the goods entrusted to him cannot be entertahied 
without the sanction of the Court appointing him. 

T> fact that accounts have been filed m the 

Probate Court, or even the fact that the accounts 

have been passed by the Court, does not absolve the 

Administrator from his liability for any particular 
sums or money which may have been misappropriate” 
by him, and he muy bo sued in the ordinary way for 

Zc kLX 

adc. L. J. 252; 2i Cr L, J. 225 791 

S. 4C8. 


H. 


fioM, 

993 

wa ter 


CriMIaVAL Pbocedche Codk, 

42 ?l 

7 — Cheating — iluixli 7tego(iat€d uith 

knowledge that it xiill be difihonoured^Ofcnce 
Acoueea nogotiated a hundi payable at eiWt aisd 

tZ? tneS i-ould not ‘■p„; 

humli. Hie hund,, when presented, was dishonoured. 
The accused spent the money obtained by him on 
speculative transactions and took no step to have 

V hhm the amount obtained 

B^FMpillnp cheating, 

o fc.MPKHOR J’ Uttamlal Narottamhas, 23 
L. It. 240j k3 Cr. L. J. 805 

. , AfitfchiV /— water 

channel and diverting water— Wrongful loss— 
^yf/ence • 

Accused, without any sort of tight, dammed un the 
water of a supply channel, and opened a divoning 
cliaonel, and wore convicted of an olTouco nndr>^ 
60ction4JO of the Penal Code- under 

Held, that tho act of the accu.sed showed an 
ntct.on to cause wrongful I 08 .S, and that they had 
been rightly convicted IVI Athimiolam Pii/ai r 
1 ALAMAMH Ambala.m, 13 L W. 266; 22 Cr. L, J, 270 

‘^SI— £/ouse trespass by night ^tfh 
intent to commit adultcru ~ ^ wirn 

o/husband-Presumptfem ^ Constat or conn, ranee 
A manwlioonto.s ihohouso of another at nmht 

w:(h intent to commit adultery with Uis wife is guilty 


Penal Code-concid. 

of an offence under section 451 of the Penal Code 
and if, in such a case, it is shown that the husband 
was at the time of the occurrence absent from the 
house m the legitimate pursuit of his occupation it 
may safely be presumed that he neither consented to 
nor connived at any adultery or immorality on the 
part of his wife. L Khanoon Ram v. Emperor 22 
Ca. L. J. 2€6 60g 

— T* * — Forged document tendered to Police 

during micstigation, whether amounts to ‘'use" of 
forged document. 

Whore a person during the course of a Police 
Investigation tenders a forged document to tho 
Investigating Oflicer, and thereby causes that 
omcor to do something which he would otherwise not 
have done, he is guilty of having used a forged docu. 
ment within the moaning of section 471 of tho I'onal 
Code. Pat Sajan Lali. V Emperor, 22 Cr. L. J. 
27^;3U. I*. L. R (Pat.) 43 674 

Pleading'S — Adverse possession, title by, whether 
can he pleaded in appeal 

A plaintiff may bo allowed to succeed on a title by 
adverse possession, pleaded oven for tho first time in 
tho Court of Appeal, provided such a case arises on 
tho facts stated in the plaint and tho defendant is not 
taken by surprise C Kassim IIassan v. Hazra 
Bkgum, 32 C. L. 3. 151 165 

~ Inconsutent plen.^^ whether can be taken. 

As a matter of law, a defendant can put forward 
inconsistent pleas, and it is for tho Court to t«ko 
this fact into consideration in ooming to tho conolu* 
sion whether tho pleas are well-founded Pat 
Raman Chouiuvy v. Bacha Misir, 2 P. L. T* 286 

393 

Undue injlaence^ plea o/, when can be xnveslu 


gated. 

Undue influence, being a species of fraud, must bo 
pleaded with precision, and unless a case of undue 
inflaence is made in the pleadings, such a case 
cauDOl bo iovestigated by tho Courts. Pat Indbr 
CUAhT) V. lilDYADIlAR Pa.NDEY, 6 P, L, J. 744: ^ P. L. 
T. Ill; (1921) Pat 107 282 

Possessory title — Burden of proofs 

is proved that on tho death of a person 
there was a scramble for possession of his property 
among persons claiming to be entitled thereto, and 
that tho plaintiff and defoiidaut both put their looks 
on a house belonging to tho deceased, neitJier of 
them can bo said to have a possossory title as against 
the other. L Tiratu Ram t% Kaiun Devi, 1 L. 5 f8 

o lOI 

HrC-etn ption, evasion of — Exchange^ validity 
of. 

The law of pre-emption may bo evaded by any 
legal moans, and there nothing illegal in a man 
becoming a proprietor in a village under an oxchang® 
whore lio apprehends that a sale offeoted iu his 
favour would bo pro enipted. L Narain Sinqu r. 
Waryam Singh 576 

Pre^emptor denying vendor*8 title, whether 

estopped from claiming pre-einption 
The fact that a person who brings a suit for pre- 
emption, haS| at some time prior to the briuging of 
tho suit, denied tho title of the vendor, would not 
OBtop him from maintaining n claim for pro-em^ioo* 

O Aiii Bandi V. Ahi Uasan, 2i 0* 0. 898 706 
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S«if by several plaintiffo-Withdrawal of 

gome jalaintiffs, effect of. 

A Tire^Gmutor doGS not lose lus rig 

£s-. SSr sS 

L Allah Ditta v. Qaim Din 

suit for, OD ground of vicinago^Property^. 

P?es7d"ency Act 

IQnQ>. S. 21 — Adjudication, applica- 
\ioi t?lnnul-Debt, payment of 

£'*l“ha“ paid hi» ,esp"a “of'Zlo 

'i deuT-du^hat „» jllrr^aTri^d 


19 W, s. ““'■„;‘“3r-Conaidar«li»a- 

years of Assignee application by, to 

Burden «/ f Xet of— Consideration, 
expunge admission of proof, etjeec of 

r^r U.0 o.r„rs4 tL"„' s'r :uhi‘' p™^ 

Towns Insolvoncy Act ,,t>oii the njortgagoo 

vinciiil Iu 3 olvc!icy Ac , * executed in good 

to show that the faot that the 

faith and for consideration. J** proof of 

Ofticial Assignee unde? section 

the mortgage whicj ^o had ^dmiue^^^ Presidency 
38 of the bocond p®h®dul ^ 

Towns Insolvency no sense an 

of proof, as such admission is m no 

adjudication. morlgaL'e oonsidera- 

Whore a portion only of the uorM . 

ti„„ i. found to ba>0 “^“71"’ J.1 tre'at tho 

order is to set aside the m g^ amount 

mortgagee as an unsecured creditor ok 

advanced by Inm. m ^ 

Madras v. Sa-mranda Mudamab. jy i . ^ 

sch. lu s. 

Bcgistrar^Limitatwn Registrar m 

Where a roferenoo is made to the^u 
Insolveiuy under ®o®tion , j^pp,j. 

Presidency Towns ’thii.iHolvos to be 

cation of certain person directing them 

mortgagees of an losi./ [t s liim, the Kegistrar 
to prove their mortgage ^ ^ ..,i,.stion of the 

has no jurisdiction to tho^ 

yalicity of the 

consent and agree ♦ • ' •;®^ 3 tod Nvho are not *«i 

advei'sely affect i 

^uris. 


Presidency Towns Insolvency Act- 

COD old, 

The period of 20 days provided by section 101 
and the report being signed. C Lalbih ^ 

J VC 47 C 7^1 
presidency Towns 

C(to * culittu Small Cau.a Coart. r. 92, 

^“'‘"provided that the Court may, it in its opinion 
Bttffioient grounds are shown for the app 

o£. dismiss it without directing service 
Tn the party again.t whom the application 

iirtto ■ object oftUe foregoing addition 

was to '‘Suded for^h^pur%so^ finding 

hearing was lumd ° ^ j/for the application 

out whether tnore wei b ucrvif . that the rule 

"““''nor.dfraSrbat that, so far as’ appUcations 
waid not OR Af th© Act wore concerned, tlio 

under section 3S_ of the Act w 


•"r;^ hearing musrbe before a Bench of the 
rma'u Ca'uYc crurt C Ran Cuannaa S.uon^oo 
V AmaRCIand UuruDkar. 21 c, \V.N.783,4^^^ 

probate and AdmlnlstraWon^Act 

%1 ?f!to :.»« ?u-r to ootato. «/.er deoti. of 
sole legatee. ,i„,!T.istrntor by virtue of his 

A„ executor or adm n^ ^ 

office, or, m other woras, 

rop“‘“.y o7tho"dooea.od ind a legal obaractor io 

’“So of X 

for I'“'Toae3 administration, and the 

executor ^ operty must bo postponed to the 

sririi^tVatro « J ...opeH^^^^ 

Therefore, an oxecuUr P 

a. ait for the recovery of ^ , , 

tuc Jocoa.cd ‘^veu after the doa ^ ^ 3 ^q 

Pat Kal»w t. pi-ocecdini/s lo establish, 

— — ^ VvPCHfor ’ general citation fo— Aon- 

validity citation -Leffers 

‘jTdmStm4»-iV«c<iarc-£xccutor. lohcn can 

Where in pro^eumg^^^^ 

citation is iss'ie tho pruooodings, and ho 

Will to “^tem^iand 

fails so to at^nd, a ^ special 

CBtabUshcd, the Probate and Ad- 

oitution nndor .col.on „<,„t 

ministiation A fnilm-' to accept tho eiecutor- 

ofhis limited for the acceptance 

“‘■‘'’.'"‘'ruwl-'cot to i.»uo Lottors of Adrainiotra- 

UorS aoopy oftboWilUnuoxod. 
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Act- P»;ovi„claI insolvency Act, I 907 - 


ahit“ to renounce his exectitor. 

C *« established. 

^ feAROJIM Dasi V. Kajlakshmi Dasi, 47 0. 838 

ProcecJut-e- 2 »»„, ,ri,! 

oZio 

piecemeal is a serious evil 

‘D„‘t 

^Ote jwi/ofcic OH demand, wAen. 

it H P'^^ablo on demand is negotiated, 

r BEvoJri.l. ° C D. N. SUAIIA & Co. 

. National Bank, Ltd., 47 C. SUl; 33 C. L. 

ISoVTi^* Insolvency Act (in of 

j/ neofor— WroMnds/or diemtsstng pctiVion 

insolvent, but 

ins petition was dismissed on the grounds ( 1 ) that 

ingrfms aC?ed the nil^es of' 

hiaTrTti, to remain with 

his brothersj ( 4 ^) that ho had removed his olace of 

ITlubiTA^^ fictitious amounts 

hL income? «<= 0 «untof 

i^eid, that none of these grounds was a valid 
ground for dismissing the petition. Pat Muni Lal 
V. S/iAsui Bhusan Rai, 2 P. L. T. 166 


®S« 16. 24 — Schedule cf creditors non 

sr 

sohedulo 

«ar.°o ke Af fh '‘•'‘'™,‘‘ '*"■■ P-'opaved, nor 

was notice of the insolvency proceedings served on 

all the creditors. One of the creditors brought a suit 

dSt^b'.i??h““°*v‘’“^^ the amount of his 

debt, but the suit was dismissed on the ground that 

no permission had boon obtained from the Cou?t 

nViZZTZ^-^ Provincial Insolvency Act ? 

tofhfsuit proceedings wore no bar 

to the suit. L Des Raj v. Duni Chakd 5^8 


s. 18 


•Sale by Receiver — Procedure. 


- — '-i/ -%wwvvv«.f— A ftJLCUUre* 

A sale by a Receiver in whom the property of an 
insolvent vests under section 18 of tbo Provincial 
InBolvency Act is really a sale by the owner, and 
my bo bold either by auction or by private treaty 
and need not bo held in the manner provided for 
sales m execution of decrees under tbo Civil Pro. 
ceduro Code. C Entazudoi Sheikh v. Ram Kbishha 
Banik, 24_C. W.^. 1072 745 

-- — -• S. 36 —LvnifatioH Act (IX of 19081, 
Sch. fArt. 181, (ipplicabilify of -O^cial Receiver, 
application by, to avoid tranefer — Limitation for 
makiny application. 


of^Sch?dMl°^T°! prescribed by Article 181 

01 Schedule I to the Limitation Act is confined fo 

applications under the Civil Procedure and 

the Pmvino'^K ^PPl'^'^tion under section 86 of 

the Provincml Insolvency Act made by the Official 

fach “f .‘tait-WoP isprcHoriM to 

IW I?ur1?vv. insolvency proceedings^ 

'’Tiaoi'^s ' 10’??,''',®'?'=^ Act (V Of 

Court decree, 

A Rent Court decieo is a ‘debt’ witbin the meaning 

of 1920° Provincial Insolvency Ac? 

SiNO^Oa'\ *'• KoAB DlGUmVA 

^ngu, 19 A. L. J. 27,^* 3 U* P. L. E. (A.) 44 758 

^nx'^of TI s 7 Courts Act 

r<ZSly 23— Suit instituted on Small 

Court-Question of 
*Z,%rZTn Original Side-Suit tried 

£.,f2 ^,^'^!‘‘Conrt suit by consent of partics- 

raS objection to, whether can be 

A suit for rent was inslituted on the Small Cause 
° 'Sdtn ® -i "i CouH. The defendant 

tionnf H??^? f®*" presouta. 

t?v\he ^ jurisdiction to 

try the question of titlo. The plaint was then 

ro; >iosentcd tothe Munsifs Courfc^ on the Origina? 

Side, >\ bon the parties agreed that there was no 

disposed of as 

a Small Cause Court suit. On revision the defendant 

??nan P ^ r “® jurisdiction as a 

f^tion^M? t*'® suit, as the order under 

fioction 23 had not been set aside : 

Held, that the objection could not be taken for the 

^st time m revision. IW Areali Veem\n v. 

SuBJiABOYAN, 12j:._^ W._423 1 45 

, - 25 -Order directing return of 

pldtit-^Rev^on^ iohclhcr lic$p 

The High Court has power to revise an order 

returning a plaint under section 23of the Provincial 

Small Cause Courts Act. L Labuu Ram v. Mool 
vilAND 3 I 9 

— Damage, apeciai— PatAway, 
obstruction of— Suit by one member of public to 
compel removal of obstruction, maintainability of. 
Where it is shown that one member of the public 
has suffered special damage by the obstruction of a 
public pathway which provonts him from using the 
pathway as a convenient access to bis house, he is 
entitled to maintain a suit for a declaration of right 
of way, and for an iiijunckion to compel tho removal 
of the obetructioD. C £agi Xath v# Najmuodi 

Punjab Alienation of Land Act 

(XI H of ISOO)^ S» Mortgage hy agricuU 
turUt in favour oj third person in order to pay off 
dchidue to non-agricutturistf validity of, 

Tho re is nothing illegal or opposed to public policy 
in a third party coming in and taking the land of 
an agriculturist on mortgage, undertaking in exohange 
to pay off the debts due by the mortgagor to a non- 
agriculturist. L Ladba Si KGB r, Aiimap Yak 4G3 
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Punjab Excise Act (I of 1914), s. 61 

^ I of illicit liquor^ScfitencCf d^terrentf 

nece$sary. 

In convictions for manufacturing bquor contrary 
to law and being in possession of it, deterrent 
sentences are absolutely necessary. L Emper^ ^ 
BDDlU,2a Or. L. J. 268 

_ - g g| ( I) (a) — Possessioreo/ liiicit «<]u.or 

bu two brothers living jointly — Offence, 

Where illicit liquor is found in a house which is 
occupied by two bi-others, the presumption is that 
the elder brother was in possession of the liquon U 
Mkhr Singh w. Emperor, 22 Or L. J. 272 o/^ 

Punjab Pre-emption Act (I of 

I Q I 2 V 3,13 (O) — Agricultural land, what is. 
The mere fact that a plot of land is assessed to 
land revenue would not make it agricultural land, 
unlessit is proved that the plot is occupied or let 
for agricultural purposes or for purposes subiorvient 
U agriculture, ‘l Muhammad Said u. Shah Nawa^ 

s. \G— Pre-emption, suit for, on proitnJ of 


Vicinage-Property transferredby pre-emptor to wife 
■—Sale held ine^ectual as against creditois Pre- 

enwtort lohethcr owner • , - i_ 

' Plaintiff sued to pre-empt the sale of a house on 
the ground that he was the owner of an adjoining 
house It appeared that the latter house had been 
sold by tbe^ plaintiff to his wife by means of a 
registered conveyance and that the wife had effected 
L Stgago of the house. The sale m favour of the 
wife hS, however, been held to be ^ 

against the creditors of the plaintiff 1 bo plaiotiff 
n?w contended that he was still the ou-nerof the 

housoand was entitled to pre-empt the sale of the 

” U)'’"h.i th. judgment holding th.t a» 

between the plaintiff’s wife and his creditors the sale 
in favour of the wife was ineffectual proved no more 
than that the sale in favour of the wife had been 
auestioned by the plaintiff creditors 5 
^ (2) that as^between the plaintiff and his wife the 

Wt¥ar was atill the owner of tbo house; 

( 3 ) that, therefore, the plaintiff was not entit ed 
to pre-empt the sale of the adjoining ^ 

ground of vicinage. L Ardcl Ra.5ak i. Ia^al Uaiu 

Punjab Tenancy Act (XVI of lEST), 

S 59-^oin« tenancy and Icnancyin.com.non 
%stinction betweenSurvivorship, principle of, 

Therris'a disri’nction between a joint 
atenancjdn.common, the tost being whether definite 

•\Ti“. h'rS'St juint ccuupuucy tcuauuy 

that the principle of survivorship applies. L Ha^k^ 
u, Sultan Mchamuad Khan 

S. 59-Joint tenancy and tcnancy-in-com- 

mon, distinction beUvecnSai viiorskip. principle <-/, 
T?fe'‘ptoipl-f Bur,ivo.shi„ upplioB o„.y iu .h» 

“ Wlmr: .i.uru, iu a iunanoy, it ia 

„„ta »a.c of a joiat touauuy hut „uu-,.|y 
tenancy-m-commoii L« ^ ^62 

— s. 59— Oconpoicy riy/.Ji — Succc.-6ion — 

fiurden oj 'proo/—Mu:'<tion, eff<cl oJ-Presumption. 


Punjab Tenancy Act— conoid. 

In a contest between the landlord and the 
collaterals of a deceased occupancy tenant with 
regard to the succession to the tenancy, the burden 
of proving that the requirements of the proviso 
to section 56 of the Punjab Tenancy Act have been 
fnlfilled lies on the collaterals. 

The mere fact that the collaterals are in posses- 
sion of the laud and that mutation has been effected 
in their favour, does not shift the burden of proof 
on to the collaterals. 

The ( ivil Courts have to come to an independent 
finding in such oases and cannot base their decision 
merely on an opinion formed by the Revenue 
Authorities. 

Intheparchn iasdiq of 1881-1382 it was entered 
that the occupancy tenants, who were real brothers, 
Ind stated that they had occupied the land iu 

that there was no presumption that the 
word “they" included their father. L Bahadur 
V. Ram Singh 456 

Record of Rigrhts, entry tn, rebuttal of, 

proof of. . 

When a circumstance is relied upon as negativ- 
ing the presumption of the correolnoss of tUo Record 
of nights, that circumstance must not only bo incou. 
sistent with the Record of Bights, but it must be in- 
capable of explanation upon any other rdasonable 
hvDothesis than that the Record of Rights must be 
wrong. Pat aoBiND Prasad u. Chattub^ho^ 


Reefistration Act (IU. of 

”ss I7» 28, 49, 60, 6 p— K eyisfrufion of 

doc'umcnts-Pluce of registration-inclusion tn 
mortgage of property not intended to form part of 

security, e-Sect of— Registration, validity of. 

A mortgage-deed, executed in KO-, purported 
to mortgage a property in the Darbhan^ 
and a property in the Uozufforporo D|8triot. It 
was registered in the Mozuffeiporo District. It 
was found that tho statement in the bond 
comprised the Mozuffeiporo property was, to the 
knowledge of both p.arties, a more fiction introduced 
for tho^ purpose of getting registration in tho 
>?oznfforpore District., and that the par les never 
intended that the Mozuffeiporo property should 
form part of the security : 

Held, that the inclusion of the Mozuffeiporo pro. 
noity was a fraud on the registration law, and that 
the registration obtained by its means was 
P C Mathura Prasad e Cha.ndra Nabayan, 40 M. 
L J 481. 19 A. h. J. 385: 3.3 C. L. J. 4l0; 23 Bo.'l. 
U. U, 62.)’i (1921) M.. W. N. 370, 14 L. W. h 29 M_U 
T. 413 

Registration Act (XVI of 1903), 

_ I •r_Docu,ment reciting what has been done in 
%‘spccl of certain property, whether compulsorily 

.vlMBh does not of itBolf effect any 
nartition of immoveable property, but is merely a 
Stal of what has been done m regard to certain 
property, does not require registration. L blnnk 

M at. S tnv iensc— Jient payable 

annually^Reoistration, whether necessary. 
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was howeyer made payable anTjoaliy : ' ® 

ifefd, that the lease was a monthly one and did not 
require rogistratiou. L Mangal SiKor^ Wra 

A document which merely eridencos tlio receiot of 
a sum of money in full discharge of a 

debt, the payment of the balance of interest beiW 
excused, is not affected by section 17 .m « ^ 
Registration Act, and, even if unroJ V \ 
admissible in evidence. IVI NreLma-vi^pI/s^a.k v® 
* Bkhara 12 L. W. 269; 41 M. 1>03 255 

in ir 77 ®f • to adopt contained 

in ^Ull 0/ rntnor—Rcgi^itration, whether ncccsaaru 

An authority to adopt conferred by a Will does ^noc 

require registration to render it valid altJ on«n *T 

executant was a minor and the bequests mav niV * 
valid. IVI Kovdai'alli ViziyarathvIu ° 

PAh-A SUIIARSANA lUo. (1920; M. W. N.68i;' 12 l" w! 

In a suit brought for the compulsory registration 
of a sale-dced, nil that a Civil Co./rt has^to cTmilAs 
the genu.noneas of the deed and not its validity A 

oj'/itnd!""'' on/rotn'd 

An entry in the Record of Rights nreuared .m.i.... 
section 26 of Regulation III of 1852 can be challenged 
on the ground of fraud. Pat Sib Sar*ic « 
Ramksivar D>: (1920) Pat. 363; 2 P. ^"640 

of title. u-hTtAcr 
In a suit for rent, if the plaintiff proves that the 

(kfciiclant has boon his Sonant durincp t\n\ ^ 

whiol. reat i. a.tcd for. Lo ooU.Tod ^ f” 

the rent for that period, no matter who the owner of 
the property ,n dispute may bo, and no question of 
Ut o to the property can arise in the suit. rtho 

dcfpndJLItf.’tt ir^nnr\e>x> i . * 11 tllU 


whether the soft i, for Soforl ‘by Z’trt.' 

fSo,” i!;”„^d'i^ro'’ver 

mYtWgor Ind thA between the 

in “:erd1rtL°r; ‘hrer»etto1 

Jor55rS‘‘ “oe„rS 

ab?o M A »1 recovery of that sum is not maintain, 
nrl A.mee.vammai, v. Mee.vakshi, 12 L. W. 173 
- 

Previous decision m sane suit, effect of— 
Cix a Procedure Code (Act V of mV s 11 
whether exhaustive. ** 

sui'^^.T " ^^stioii at issue between the parties to a 
suit IS heard and liaally decided, the judgment given 

B aies of^l.e ^'’^P" the parties at ^11” subsequent 
Btagos of the suit. Its binding force denouds not 

upon the Code of Civil Procedure, section n but 

upon general principles of law : if it were not biudin- 

1 Iexr 7?W ° litigation. PC George 

19 A L T OF Ben-cai,. 

(192^1 M J- 423; 29 M. b. T. 336/ 

P C^l I?' ol'u’ 3 U. P. r . R. 

U • G,; 17; 23 Bom. L. U 648 53 j 

Record of Rights, whether nullifies effect of 


dcfemlant'B tenancy is proved, ho is estopimd fn m 

denying the plaintiff's title. L Labug r'a^u Mo™ 

Res Judicata-Dcemon oj Revenue 

whether in n subsequent suit ,« c’ii-.i Court 

Madias hsfntes Land Act (I of 19(81 k Iau / ai 
■—Ciril Procedure Code (Act t' of 1908l\ H ^ 
A decision 011 issues arrived at in a Revenue Court 

in a suit cognisable excliisivelv bv that Cn^r-t , 

hindi.,,. on Civil Court a. rrZ/aJ, ‘a,”o o^o ^t iToS 
the subsequent suit brought in tho Civil Tn,,../ . 1 

notbe brought in a iiovemie Courtas 10^0^189 /il 
of the Madras Estates Land Act does It extend S 
doctnno of res ,udica(a in favour of decisions of 

of tZ^ri'T «oS« 11 

ot tho Civil i roecilliro Codo. IVI <^^^ 1 . 11 . . 

Api-akao If. Dathauu Venkatarajg, (19201 M w"m 

639; 39 M. L.J. 476; 12 L. W. 612. 28 M 7 T ^-o’ 
43 M. 669 • E. Tj^P; 

Mortgage s«it-£)c/cndaaf omiUtng tJnu? 

for, card countcr-claon^ Separate suit. JJhL 
maintutnablc. ’ 

Where alran.-;actioii of mortgage has become fully 


previous dccieiow as res judicata. 

Whore a previous decision operates as re.s judicata, 

tho subsequent publication of a Record of Rights 

sSJrVrr decision, nor^has 

1 sweeping aside all 

RnmvM between tho parties. C Jaladhab 

iinou.Mjk u. Bihe.vdra Nath Roy 389 

• Wrong decision, whether operates as res 
judicata. ^ 

A wrong decision in a previous suit has tho force 

01 res judicata m a subsequoDt suit. 

Where the Settlement Court, in deoidioir the 
question of title as between a mortgagor and his 
mortgagee, lost sight of the fact that the mortgagor's 
right of redemption under tho deed lo suit had not 
boon taken away by proper foreclosure proceedings 
end declared the mortgagee to have acquired full 
proprietary rights in tho mortgaged property ; 

Held, that tho decision of tho Settlement Court 
nevertheless operated as res judicata. O Tix.ak 
CiiANii u. Shamuiig Singh, 7 O. L J. 624; 23 0. C. 
269; 2 U P. L. R. (J. C.) 163 404 

Restitution of conjugral rlg-hts— 

Muhammadan Law— Nikah, dental of, whether 
incliidee r?pwdin(«oa— Nikah read in absence and 
Without consent, validity of. 

In a suit for restitution of oonjiigal rights the 
defendant denied that a marriage had over taken 
place between her and the plaintiff. It was found 
that if a nikah >va8 road at all, it must' have been 
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Restitution of conjug-al rigfhts— 

concld. 

road in the defendant's absence and without her 
consent : 

Seld^ (1) that the nikah^ it any, was invalid • 
(2) thattho plea of denial of a nikuk amounted 
not only to a denial of tho factum of the nikah 
but should be regarded an a repudiation of any 
■ntkah ceremony that may have been performed 
L Began v Faiz Bakhsh, 3 U. P. L. R (L) 3t 734 
Revision (Cr i m i ns I) — Finding oj fact — High 
Court, pouer o/, to intc riere. 

The Uigh Court will not in revision interfere with 
a finding of fact wb'ch is within the competence of 
the lower Court. Pat Gajadhar Iae v. Emperou. 
22 Cr, L. J, 422 

point, wh&tke>‘ can be taken, 

A point not urged in the lower Court, and not 
taken in the grounds of nn application for revision, 
^nnot be raised at tho hearing of the application. 
IVI ArniMOUEAU PlLEAI u Palaniaxdi Aubaeam 
13 L. W. 2fi6: i!2 Ck L. 270 670 

Rioting* In Vlllag-e-Spectator, whether 
member of unlawful assembly. See Penal Codf 
s. 99 33 

Sajjadanashi when can he appointed 
A sajjadanashin maintains unbroken the spirituol 
lino from tho original preceptor. Such an office can 
exist only by virtue of tho direction of tlie spiritual 
founder or by a valid custom. C Kassim IlAssiN 
V Hazka Broom, 32 C. L. ji 151 165 

ifldm lai idS—Zi'n/rRnr/u^cwc/i^ i« 
name of holder of oJfice^Claim by divided memhtr 
to share in enfranchised lands, how Jar maintainable 
—Burden of proof— Exclusive enjoyment of lauds 
by office holder. 

Tho onfranchisement of service tnarn lands in tho 
namo of the office holder does not per $e debar a 
divided member of tho family of the office holder from 
claiming a share iti the enfranchised lands. 

Where a divided member sues for a share in 
the lands enfranchised, the onus lies on him to 
prove that he is a member of the original service 
holder's family and that at any partition wlnVf, 
has taken place among the members of the family 
lands were kept out of partition as un* 
divided property in which all the members retained 
joint rights. 

Tho sole possession of tho inam lands by the 
offict? holder is not per se adverse to the other 
members of the family, divided or undivided, bo 
as to deprive them of any int^^rest they might 
possess JYI DKvu7.AP4r.Li Vknkata Svhhx Row v. 
KolLCRI SATTAXARAVANAMURtHI, 12 L. W. Q 2\ 
(1920/ M. W. N, 754; 28 Al. L. T. 44S; 40 M. L. J. ?!; 

44 M. 179 27 

Sham Hat land— 0 / khowat land — Second 
s(Ue br purchaser wifh riyhts of shamilat, if any, 
e^eci of ^Second furchiser, }\ijh\s of, 
p certain kheivat laud to .)/, win sold it to 

The sale.deod in favour of B coidained the 
oUowing clause : ‘Svhatevoi rights I lui<l in the 
^ respect of tJie Hbovo* mentioned land 
hose rights now belong to tho purchaser** 

. subgequently obtained a declaration that no 

had passed vit)i» i to M, or 
Hn- • then brought a suit again t M. 

compensated out of Jf.'s khewnt hxud 
tn© loss of shamilat consequent ou K'e act: 


1063 


Shamilat land — conoid. 


if- did not purport to sell any ahamilai 
to B and the latter s suit must, therefore, fail. L 
Malik Khan v. Bhola Ram 4S9 

Sonthal Pargranas Civil Roles, r. 36 

-Attachment ol propertu-Sale by judgment-debtor 
to pay off decree, validity of— Suit by purchaser 
agamet judgment-debtor, maintainability of. 

of the Sonthal ' Parganas 
Civil Rules IS specifically and solely to protect the 
deoree.holder ; so that where there has been a bona 
fide sale by a judgment-debtor of property under 
attachment for the purpose of paying off the decree, 
holder, the judgment-debtor cannot question the 
validity of that sale as between himself and the 
purchaser, and a suit for poaseaeion of the property 
by the purchaser against the judgment-debtor is not 
barred by tlje rule Pat Babu Lal Suaha u. Kado 
Maht!), 6 P. I-. J. t6. (i92i; P.AT. 66; J P. L T. 345 

Re!*ef Act (I of 1877), s.^2^, 
HI. 3 to clause (b ) — Agreement to sell— 
Purchaser -put »n possession -Subsequent sale to 
thxrd person — Prior purchaser, whether can enforce 
agreement against subsequent purchase^'. 

Plaintiff was in possession of certain property as 
mortgagee. The mortgagor agreed to sell the pro- 
porty to the plaintiff, but he subsequently sold it 
to a third person who made no enquiry as to tho 
plaintiff's interest in tho property : 

Held, that tho plaintiff could enforce specific 
performance of the agreement to sell in his favour 
^ against tho .subsequent purchaser of tho property. 
BFaki Ibrahim v Faki Gulam MoimniN, 2< Bom. 

L. K ^33 986 

S. 42-^ Hindu Law—Widoto, transfer by 

Declaration, auit for, by transferee against rever^ 
Stoner, maintainability of. 

A transfer bya Hindn widow of her rights being 
a valid t.ansfer, the transferee is entitled to a decree 
as against the reversioners declaring his right to 
obtain possession as owner of the property transferred 
so long us the widow remains alive. A Kandhai 
1 A.VDK t\ DaCHCHINA illSRAIN, 9 A, L. J. 275 784 

— — S« 45« Excess Profits J)oty Act 
8cH 1 1, CL, i \ } SS4> 

stamp Act (II of 1899), ss. 2(l)(a), 

(0)f {3)> 3S - Adhesive stamp not cancelled— 
Document, admis^bility of, in evidence — Document 
inadmissible— Plaintiff, whether can prove his case by 
other evidence^ 

Whoro a document which ought to be stamped, 
bears an adhesive stamp tho caiiccllatiou of which 
has not been effected as prescribed by section 2 (1) 

(aj, (b) and (3) of the Stamp Act, it* is inadmissible 
in evidence under aoction 35 of tho Act. 

In a suit upon a pro*iiote which is inadinissible 
in evidence, it is upon to tho plaintiff to prove his 
case by other evidence Pa t Barham Deo Sai v. 

R.tM Kishu.n Maht.^k, 2 P. \» T. 184 652 

S* 12 (3j — Cancellation o/ adhesive 

.damp — Drawing tines across stamp, whether 
Hufficient, 

'J lie drawing of linos across an adhesive stamp is 
us effectual u mode of cancellation us any other, 
provided that froiu what has been done the intention 
to cancel is clearly apparent. L Kisnoiii Lal- 
Banarsi Das v. RamLal*Tek Chand 559 
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Subrogratiotly doctrine oJ—One oj several 
mortgagors redeeming mortgage, effect of — Charge, 
creation of. 

The principle of the doctrine of subrogation is 
applicable to the case of the substitution of one 
creditor for another by operatioo of law, and where 
one of several mortgagors redeems the njortgaged 
property, though he is not a mortgagee, he has a 
charge on the share of each of the other co^mort- 
gagors in the property. O Jai Kisuouiv. Mohammad 
Ai.i Mohammad Khan,? O. L. J. 05^0 563 

Succession Certificate Act (Vli of 

1889), S. 4 — Suit apainst person who is not a 
debtor — Succession Certificate, whether neceasai y. 

A succession certificate is not necessarj' in a suit 
by a Hindu widow against a persou for the recovery 
of debts due to tlie estate of lier Imsband wrongly 
collectsd by him and withheld from hor. 

Such a certificate is necessary only where a debtor 
to the estate of a deceased person is sued as such. 
A Sahui Uam V. Gouisdi, lb A L J. 268; 3 U. H I- 

B. (A.'4^ 774 

Suit for possession -Z><?/cncc, failure of— 

Appeal, second —Defence, new, whether (an be set up. 
Where, in answer to a suit for possession, the 
defendant conleiids that ho has acquired a good title 
by adverse possession, the burden is upon him to 
allego and establish such title, and, if he fails to do 
so, ho cannot sot up a new ilefence for the first time 
in second appeal. C Bn’JX Hkharc Saha r Ciiaru 
Chasdra Ghosh 753 

Temple — public dedication - Presumption — 

Muhant, powers and position of. 

WliBre a temple was built foi public worship an I has 
been open always to such worship, the facts that tho 
first worship was performed by a member of tho 
public ; tliat tho temple has received further grants 
and gifts from tho ptiblic : that fairs and public 
worsiiiporo annually celebrated, and that admissions 
as to tho temple being u-akf have been niailo in 
previous litigation, uro sufficient, in tlie absence of 
evidoHco that tho t*mi)le was gifted to a particular 
3/rt/nrit, to raise the presumption of a pubic dedica- 
tion, a:.d the il/fili'jwf of the iua.itutiou is not tho 
absolute owner of tlio whole income derived from the 
triot property, tlio asset j lieing vested in him as 
owner for tho time being ns trustee for tlio institu- 
tion, nor, except in c-ises of necossity, has Ite any 
jmwei to nlienato tho property; nor can ho apply 
tho surplus income to Ins own i)ersoual uses but 
nmst add tho sumo as au aocreiioii to the trust 
property Gauri .^axii Kakaji t*. Ham ^arain, 

7 O. L. J. 0i3 

Transfer of Property Act (IV of 

1882), S. O — of arrears of profits 
claimed, whether icithin section. 

An assignment of the right to recover a share of 
the profits of an estate, claitned by tho assignor to be 
duo tohiin.is not an assiirnmentof a mere right to 
sue, but is an assignment of the arrears of profits 
claimed to bo due, and as such is not covered W 
section 6 of llio Transfer of Property Act. O 
GiRDHAKi Lal t. Ahmad MiRi^A Beg. 23 


Law 


SS. 6,7,8, 38, scope of. See Malaiba^ 

S. 14. See Lease 5”^ I 

SS. 43, I I 9 — Exc/ian^c—De/ecfiie title 


.—Subsequent acquisition of good title — Estoppel, 


Transfer of Property Act-contd. 

The substance of the provisions embodied in see* 
tion 43 of tho Transfer of Property Act is that, though 
an assignment is of a defective title, yet when the 
assignor afterwards acquires a good title, the Court 
will make that good title available to make the 
assignment effectual, or, in other words, the interest 
when it accrues feeds tho estoppel. 

The special provision relating to exchange contained 
ill section H 9 of the Transfer of Property Act does 
not exclude the operation of section 43 of the Act. 
Fur the purposes of section’d?, an exchange stands on 
the same footing as a sale. C Bhacrab Chandra 
MoSDAE l’, JlBAN KRISHNA MoNDAD, 33 0, L. J. Ih4 

819 

s. 52 --'Lis pondons —Pia ini in suit 

returned to make up stamp-duty ^Plaxnt re-presented 
— Suii, whether pendvig in interval. 

A transfer of property effected between tho date 
when an insufficiently stamped plaint is returned 
for the stamp-duty to be made good, and the date 
of its re 'presentation, is not affected by tho doctrine 
of Us pendens, as on the date of the transfer no 
suit was pending, C Mohendri Nath ^^**1*— q 
Parameswar Samanta 439 

Si 53 — Fraudulent transfer ^Deoee against 


Lambardar/or share of profits — Subnejurni aliena 
tions by Larabardar — to declare alienations 
vivalid --Proof requisite. 

Certain decrees wore obtained from the Revenue 
Court fora ebaro of the profits against a Lamfeardan 
The Lambardar thereafter alienated some of his 
property in favour of his son and grandson, and tne 
present suit was brought to declare tho aIionafc>ous 
invalid, on the ground that they were made mth the 
object of defrauding the decrees of the Reyenuo 
Court. It was not alleged, nor was evidonc^ leu to 
show, that after the alienations the Lambardar ha 
no other proper y left to satisfy tho decrees: 

Held, that the suit must fail, as 
allegation or proof thet the alienations had tho ellec 
of depriving tho plaintiff of tho ainoui^t of th^ 
Revenue Com t*8 decrees, A JwalaSisom v. 

19 A L, J. h7 rr~^ndffir I 

S. 53-Hindu l^xo-Jointfamily-JraM^ I 

cf family property by one member to - J 

Decree against transferor - Property tran*/ • J 
whether liable to attachment and / 

dercee— Attachment of propertu-tlavn / 

transfer deed, failure of-Declaral.on, 

Decree-holder, whether can plead 
frauduUnl— Transfer, whether can hequesUorie J 
subsequent creditor. , . • J 

Inasmuch as a transfer by one mem^r of a o | 
undivided Hindu family of a Portion of 
family property to another momber . 
ia illegal, a suit by the transfor e 08^“®, ^ 

holder of a decree against the - j is not 

ri-vtr;. .ocooo^-«r 

that the property is “.f . ^ f transSrred by 

judgment-debtor, because it 1 

a good and valid deed, and la m 
that the deed is a fraudulent dee , 
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m execution decides that the deed is a fraudulent 
deed and upholds the attachment, it is open to the 

Pjead, in a subsequent suit brought 
S tL^Tp declaratfon 

fJaudifent if t deed is 

xraudulent. It is not necessary, in such a case fnr 

a suit to decS tt 

fraudulent nature of the transfer 

r.rZ^f° fraudulent transfer in 

order to evade his extsting obligations, that transfer 
a" ot Ob, Sits 

SS. 53, I 18— Trutts/’cr, mutual, of im- 


moxeable property nature of~~E.rchange-Tramfer to 
defeat anticipated attachment in execution, nature of 
transfer of immoveable property be. 
tween two persons amounts to an exchLge within 

Property Act, and each party acquires title in tho 

SS transferred to him on execution of the 
deed of transfer lu lim favour, 

A transfer made merely with intent to defeat 
an anticipated execution is not a transfer of pro- 
?rpH 7 »"»de with intent to defraud, defeat or dLy 

^ of section f3 of the 

livery, constructive, whether sufficient 
For the purpose of section 51 of ' the Transfer 
Property Act, whoio immoveable property of 
value less than Rs. 100 is sold by means of an 
unregistered instrument, there m^st be a real 
deivory of the property. Mere constructive 
aelivery resulting from the delivery of (he unregis- 

tered instrument of transfer is not sufficient. P. 

L. J, 489; 19 A, L. J, 355; 33 C. L J. 440* 23 Ham r 
B, 629; (192IJ M. W. N. 370; 14 L. W. J; '29 M. l‘ T.' 

L7r’„S; Portion of salcconsideraUoH 

left wUh lendee to pay vendor’, mortgagee- 

iloilgagee not patd-Charge, creation of-^Vendor’s 
hen, enforceability of. 

A. sold certain property to B., leaving with 
him a portion of the sulo-cousideratiou for payment 
to C., who hold a mortgage of tho jiropcrty from A 
Subsequently, D. brought a suit for prLmption ami 
acquired the property from D., but neither lie nor B 
made any payment to C., who brought a suit 
enfoice his mortgago by tale of the j-roperty an.l 
obtained a decree, A., satislicd this decree^ and 
brought the present suit to recover tho money paid 
by him by sale of the pro,)erty : ‘ 

'‘‘‘''big acquired the property 
with notice of the mortgage to C., the amount due oii 
that mortgago formed a charge on the property under 
section 56 of the Transfer of Property Act, and as the 
amount due was jnud by A., ho was ontitle.l to eiiforce 

Kama Nand Bhanti r. Sueo Dass, 19 A. L . j . F ,(<; 43 

£)33 

title-nf.l (2)-Covenuut for (Ule-Dcfective 

prevTcu/ r, of~Convciance, 

frcitcuj hansachon^ recited in, effect of-fendcr 


te«nfm.?°” of— Damages, suit for- Limitation 

The effect of a covenant for title implied bv 
section 56 (2) of the Transfer of Property Act caJ 

on y be got rid of by the vendor indicating by clear 

expressrons that ho^does not 
8:u^°tee that he has good title to the 
p pert/ and is entitled to convey the same. Mere 

a defect in 

vendee's the 

TWe - basis of such a covenant. 

The recital IQ a deed of conveyance of previous 

t3oTs S ^ ■" “^bain of the 

vendor s tit e, has not the effect in law of warning 

deffl i”?®? ^ vendor has a title liable to b? 

defeated because of some hidden defect, so as to 
ex^ptthe vendor from all liability. 

Where owing to a defect in tho title of a vendor to 

dorroft ’ <lisposses8od ill execution of a 

decree obtained against him setting a.side the 

8m7bvthr’ r of limftation for a 

? 3 The dito f ?!, for broach of covenant 

which ho Vc V "r‘g‘ual decree in execution of 
To S aid «sod. The fact that there is an 

Stnino H T *" 'rould not 

^DoeC d ^ to the date of tho 

appellate decree, because an original decree is not 

suspended by tho preseulation of an appeal, nor is its 

o»roV°“d^“ appeal is 

BnnH!R*'?o v'®®® ■ ^ Mahamed Am SuERirr r. 

L.'’"j“;“9r27'^;^ L.TaS" “235 

a,nounlf',o. ^0~M,.r„a,e..U:ci-MU.IaH.., „Kat 

consisted of three sheets of 
the nr ^ 'mortgagor signed tho second sheet in 

the foot of the sheet as having witnessed the 
signature of the mortgagor. Thou some addition 
was made and a third sheet was added including 
other properties in the mortgage. The third sheet 
was signed by tho mortgagor in the proaonce of 

^'Sned the second sheet : 
aeld, thfft there was a sufficient compliance with 
section 6J of the Transfer of Property Act and to 
validate the third page of the mort^ge-dood it 
was not necessary for the two witnesserto sign the 
thud pa^e of the deed. C Janaki Katm Roy v 
A swixi Kumari Devi T^R 

•, , Pardanashiu lady At- 

festafton, proof of. ^ 

Where it is provedlhat the witnesses to a mort- 
gugc-deed did not see the executant, who was a parda. 
:^hu, lady, I,„t aaw hor aigai,,: ,].o dead aad 
luipressiiigjt. With her seal through a pardah which 
was hanging between them and the o.Yecutaiit, and 
that one of (hewitiie-ssos knew her by her voice 
tins IS sufficient proof of proper attestation. Pat 
Raoha Kisiu n e Jac Saiiu, 3 U. P. L. R (Pat.) 14 

I 'T 

**T B3-iIoytgag,\ Hsnlrucfuary—Bedemp. 

lion date of— Money payable in a certain month 
— Depwit on last day of that month, rffeef of— Suit 
for redemption— Decree^ form of* 

A deed of nsufrucluary mortgage provide J for 
edvmpiiou on payment by the mortgagor ol the 
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Transfer of Property Act-contd. 

mortgage-debt in the month of Jeth in any year. 
The mortgagors deposited the amount duo in Court 
on the 22nd June 1910, the last day of Jeth, but as 
notice could not bo served on the mortgagee withm 
the month of Jeth, the mortgagee did not appear and 
the proceedings fell through, but the money deposited 
remained in Court- In the mortgagor brought the 
present suit for redemption and for damages for the 
last throe years preceding the institution of the suit. 
The suit was dismissed on the ground that, as notice 
of the deposit could not be given to the mortgagee 
in the month of Jeth, the tender was not a valid 

tender. On second appeal : 

Held, that the suit had been wrongly dismissed ; 
that as the amount deposited was sufficient to 
discharge the mortgage, there should have been a 
decree for redemption from the last day of Jeth 
next succeeding the deposit, and that the mortgagors 
were entitled to a decree for possession and 
damages for tliree years preceding the suit. A 
AnMioBEOu Dharmun Rai, 19 A. L. J. 259; » ^ 
P. L. R. (A.) 45 , ^ 760 

S. 33— Notice of deposit, eervtce of — Duty of 

Court, . . 

Whore a mortgagor makes a deposit of the money 
due upon a mortgage under section 83 of the Transfer 
of Property Act, it is the duty of the Court, under the 
second paragraph of that section, to see that notice 
of the deposit is served upon the mortgagee, it is not 
the business of tho mortgagor to see that this is 
done. C Nihar\;< CnASDRA v. Pariuti Nasj^r 

S, p^^Horlgatje-decree — Snle of mortgaged 

'property— Sale set aside on payment by one of several 
eo-morlgagors, effect of— Charge, whether created. 
Where a sale of mortgaged property in execution 
of a mortgage-decree is set aside on the decretal 
amount being paid by one of the co-mortgagors, the 
payment does not give rise to a charge on the mort- 
kffed property in favour of the oo-raortgagor to tho 
extent of the amount whioh ho has paid in excess of 
his own share of tho mortgage-debt, inasmuch as by 
doing BO ho cannot bo said to have redeemed the 
mortWo,” tho mortgage having been extinguished 
hT decree. O IUbnath Bakhsii v. Oanesu 
pLsad 23 O C. 334; 2 U. P. L. R- (J. 0.) 190 2 1 3 

Ls, 106 — landlord and tenant— Notice to 

guit -Notice containing clause for enhancement of 
rent if premises not vacated, whether valid. 

A notice by a landlord to his tenant to vacate 
premises occupied by him by a certain date which 
contains a clause that, if the premises are not vacated 
by the date mentioned, the tenant would bo liable to 

rent at a certain onlianood rate, is a perfectly valid 

notice and, in the absence of anything to show that 
he S lant Accepted the offer to continue at he 
‘"banc«d rate, is .uffloiant 

♦ «nunov. A SHANKAR Lat.v Baru Ram, JU P. 

R (A M14i 19 A. L. J. 92; 43 A. .^30 842 

sl 108 (C)— J-fanor and lessee— Interrup. 

Hr,n caused by paramount owner— Lessee, remedy of. 
Where a lessee is interrupted in his enjoyment of 
the demised promises and the mtorruption is 

caused by the paramount owner of the 
and not by a stranger, the lessor is bouiid to 
remove the interruption, and. if he fails to do so, 
Ue must indemnify tho lessee. 


Transferor Property Act-conoid. 

Defendant leased one of the bungas round the 
Golden Temple, of whioh he was the owner, to the 
plaintiff for use as a halwai's shop on ainawas 
days. The manager of the Golden Temple prevent- 
ed the plaintiff from using the buiigas for the 
purpose for whioh it had been leased to him : 

Held, that the defendant was liable to indemnify 
the plaintiff. L DiiAUM Narain v. Laiu! Sinah 

477 

s. 1 1 Kg') — Lca^e^ detomination oj—Suit 

^ tor ejectment^ o/. 

A lease which is subject to the provisiotia of 
sectiou 111 (g) of the Transfer of Property Act, is 
not detenninecl by forfeiture immediately on the 
broach of a covenant contained therein ; the breach 
must be followed by some overt act on the part of 
the lessor; tho mere institution of a suit for ejectment 
is not a requisite act, because the forfeituro must be 
completed and the lease determined before the 
commencement of tho action* C MoTi Lal Pal 
C uoupHOBY V. Chandra Coomar Skn* 24 0. W. N. 
1064 312 

^l*UStt charitable -Hereditary trustees, right of, to 
appoint managing trustee. 

Whore there are several hereditary trastees of a 
publio charitable trust, there is nothing improper 
in one of them being appointed as managing trustee 
for certain purposes by tho other trustees, though 
so far as acts like tho institution of suits, eto., 
are concerned, they must all bo parties and must 
act after mutual consultation. Ill Anoasjdthu v, 
Ramalisoa PiLLAi, 39 M. L. J 685 7 66 

Upper Burma Criminal Justice 
Regulation, Sch., S. XU— Revision- 
District Magistrate, potoer of. 

Under the provisions of section XII of tho Sche- 
dule to tho Upper Burma Criminal Justice Regulation, 
a District Magistrate has extensive powers of 
revision allowing him todeal with tho casesof Second 
and Third <'la8a Magistrates as he thinks fit, instead 
of reporting them to tho High Court. U B Noa 
Thkt She w. Emperor, 3 U. B. R (1920 26*; 22 Cr. 
L. 1.313 1001 

— S, Wf ^DUlrict ilagislrate^ order of— 
Revision^Inierference^ when permii^ible* 

Under the provisions of section XV of the Schedule 
to the Upper Burma Criminal Justice Rogulationi 
the Judicial Commissioner will not interfere with 
an order of a District Magistrate, even where the 
procedure is irregular, unless that procedure hM 
occasioned a failure of justice. U B hoA bAS Dun 
. Emperor, 3 U. B. R. (1920) 270,22 Or. L -b g)9 

upper Burma Registration Regu- 
lation (II of 1897), ss. 4;. 

nofsiVned, whether exccuted-Regrstratwn, tvhether 

necessary— Admissibility in eviderree. 


of section 6 of tho Regulation 

Ma 4in, 3 U. B. R. (1920) 268 
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Vendor and purchaser-Xff>eemenf to 

soil — Death of vendor — Posaessian delivered to vendee 

by minor widow of vendor, effect of — son, 

vjhether can eject vendee^ 

A vendor haviDg died a(tor an agreement of fale 
was executed but before the completion of the sale, 
his minor widow received the purchase* money from 
the vendee and delirored possession of the property 
to the vendeo. Subsequently, the widow adopted the 
plaintiff, who brought a suit to eject the vendee : 

Held ^ that the suit must fail, B Laxman Madiiav* 
RAO Jahaoibuab u. Buagvansinu It Narsinohhao 
Navalurkar, ?3 Bom. L. R. 66; 46 B, 434 58 1 

Covenant to indemnify purchaser— Costs of 

effecting title — Liability of covenantor, 

extent of. 

On a contract of indemnity in a deed of sale 
whereby the vendor covenants to indemnify the 
vendee against the costa of litigation affecting the 
title to the property conveyed, the vendee is entitled 
to recover not merely the taxed costs, but the actual 
costs which ho had to pay to his legal advisor, 
provided they are not unreasonable IVI Vkn’KATA 
Ranqatya Appa Rao r- Bommadevaba Sxtyanarayana 
Varapbasada Rao, 39 M, L. J. 316; 28 M 
43 M. 898; 13 L. W, 297 » 

Wajlb-ul-arz^ constriction of. 

The njajib*ul*arz of a village referred to a certain 
grove as standing on a different footing from other 
groves, and laid down that the grovo*holder was to 
enjoy the full benefit of the grove, but that when 
the grove became denuded of trees the Zemindar 
should have the right to occupy and bring the land 
under his own cull i vat ion, and this was followed by 
the words and no tenant has any right without 
the consent of the Zemindar to plant a grove or 
scattered trees’’: 

Held, that the moaning of the foregoing provision 
‘as not to prevent the grove* holder from keeping 
up the character of the grove by the planting of new 
trees. A Chokury Lal v. Beiiari Lai^, 18 A. b. J, 
8V0; 2 U. P. L. R (A.) 292 1 *5 

Widow— of alienation, restrictions on, extent 


of* 

A Hindu widow’spowera of alicinition are msepa- 
her estate and their existence docs not 
depc*- on that of heirs capable of taking on her 
deatV.The more fact that there arc no such heirs, 
does ^confer upon the widow unlimited powers of 
aUenai. L Tiratk Ram v. Kaiian Devi, I ^jq^j 

perpetual, payment of, out of specific 
proj — Annuity, whether charge on property 
Succn Act (X of 1866;, es. T0^ 160, IBI. 

The ative words of a Will provided for the 

paym®^ an annuity to the first annuitant and to 
his Bonindsons and so on in duo orderof succes* 
sion, ouho rents and profits of certain specific 

Bela, that the intention was that there should be 
^ perpetual annuity which constituted a charge upon 
the property specified in the Will. C Sobha 
Misba V. Kariman Halvai 7oU 
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Will — CODCld. 

— — - , construction of^OiJt for life to widow with 
direction '*duly, and as I have directed her orally,** to 
make a Will— Direction, whether void for uncertainty, 
A testater by his Will appointed his wife exe* 
cutrix with full powers of management, gave her 
his estate for life and empowered her ’’duly, as I 
have directed her orally, and according to the 
times, to make her Will.**' He also made a gift 
over in case his wife should die without making 
her Will: 

Held, that the words cited gave the wife a 
general power of testamentary disposition and 
not merely a power exercisable in the manner 
specified in the oral directions: and that, therefore, 
the power was not void for uncertainty. PC Bai 
S iiiRiNnAi V Ratanbai, 4n M. L J- 277; (192?) M. 
W. N. 165; 19 A. L .1. If; 33 C. L. J. 2T1; 29 M.L, T. 
236: 23 Bom. L. R.6l8j 25 C, W. N. 8(0; 46 B. 7 11 

222 

Wlthdl^awal of unnecessary plaintiffs, effect of. 

Whole unnecessary plaintiffs withdraw from a suit, 
sneh withdiuwal does not necessitate a dismissal of 
the suit. U P B R Pbagoo Kubmi r, Dharaukaji, 
2 U, P. L R. (B, R.) U6 592 

Wo ttl 3.119 whether competent to hold ofiice of 
mutwalli. 

A religious office can be held by a woman under 
the Muhammadan Law, unless there are duties of a 
religious nature attached to the office, which she 
cannot perform in person, or by deputy, and the 
burden of establishing that a woman is precluded 
from holding a particular office is on those wIk) plead 
the exclusion, A woman is, therefore, not incom- 
petent to hold the office o{ mnttvalli. C Kassim 
Hassan i\ Harra Brgum, 3^ C.L« J, 161 165 

Workman’s Breach of Contract 
Act (XIII of I&SS), Si I -’Compositor,' 

whether \irtificer, workman or labourer* — Agreement 
to re-pay advance by periodical deductions from 
wages, whether ivithin Act, 

A compositor in a Printing Press is an ’artificer* for 
the purposes of section 1 of the Workman's broach of 
Contract Act. 

An agreement between an employer and a work* 
man, whereby the latter agrees tore-pay the advance 
received by him by periodical deductions from the 
amount of his wages and by working out the amount, 
irt an agreoTnont which falls under section 1 of the 
Act IVI BiioGiRAVATinr Somanna v. Kaniuvada 
C iiELAPATHi, 12 L. W. 6 1; 39 M. L. J, 710; 29 M L. 
T. 48; 2J Cr. L. J. 196; 44 M. 63 52 

— SS# 2» 3 — Advance for marriage expenses, 
whether advance for work to be done. 

An advance for a workman's marriage expenses is 
a loan and not au advance within tlie meaning of 
the Workman's Breach of Contract Act, A payment, 
if it is to be regarded as an advance within tbe 
meaning of the Act. must be made in some way on 
account of work which the workman has contracted 
to nerform. L Bhoia Nath v. Mcnsui, 22 Ob. L J, 
288; 3 U. P. L. R. L.) 28 688 
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